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•     •      • 

EXCHEQUER  CHAMBER/ ... 

•  •      • 

TRINITY  TEJOf, 

FIFTY-FIRST  YEAR  OF  THE  REIGN  OF  GEORGE  III,  1813. 


DODSLEY  V.  LADY  HAMILTON. 

If  the  court  directs  nny  proceedings  to  be  set  aside  on  terms,  the  terms  are  a  condition 
precedent,  and  till  performance  of  the  terms  the  proceedings  stand,  and  the  piaintlfT 
may  pursue  them  without  application  to  the  court. 

Best,  Seijt.,  had  in  the  last  term  obtained  a  nile  nUx  for  setting  aside  an 
attachment  which  had  issued  against  the  sheriff  for  not  bringing  in  the  body, 
and  had  made  it  absolute  on  payment  of  costs.  Vauglian^  Seijt.,  in  this  term 
moved  to  discharge  that  rule,  upon  the  ground  that  the  defendant  had  never 
justiiied  bail,  nor  taken  any  other  step,  nor  had  paid  the  costs  of  the  attach- 
ment. 

Per  Curiam*  We  have  determined  that  where  any  thing  is  to  be  done  upon 
terms,  the  terms  are  in  the  nature  of  a  condition  precedent,  and  that  the  pluin- 
,^-l   tiff  may  sign  judgment  witliout  application  to  the  court.     'Since,  tliere- 

^  fore,  the  costs  have  not  been  paid  to  the  plaintiff,  the  attachment  stands, 
and  he  may  pursue  it ;  and  they 

Refused  the  rule. 


ROLFE,  Demandant ;  LACON,  Tenant ;  ANGUISH,  Vouchee. 

Recovery  amended  by  inserting  a  parish  ofter  seventy-live  years. 

A  DEED  to  lead  the  uses  of  a  recovery  in  1731,  conveyed  the  messuage  called 
Z^TWiidt  Ilali,  with  the  lands  tliereto  belonging  in  the  parishes  of  Lownde 
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and  Summer  Leighton.  In  1738  a  recovery  was  suffered  of  this  estate  in  Sum' 
mer  Leighton.  Lens,  Serjt.,  suggesting  that  it  was  probably  conceived  by  the 
persons  who  prepared  that  recovery,  that  Lownde  Jnp  Summer  Leighton  were 
the  same  parish,  which  was  not  the  fact,  obtain^'j^erftiission  to  amend  by  in- 
serting in  the  recovery  the  parish  of  *' Zou7}(ief^'i\of withstanding  the  antiquity 
of  the  transaction.  .  {•.  •/ 


•  • 


•  •. 


• 


HA^DY.  tj.  CATHCART,  Clerk. 


■ 


The  statute  43  G.  3,  e.  84|  ^*r2,  rrquires  a  prebendary  to  reside  on  his  prebend,  although 

the  statutes  of  his  catotftlrflf  do  not  require  it. 
In  an  action  for  a  coptjnu^dTnon- residence,  it  is  not  necessary  to  aver  the  non-residence 

to  have  been  in^iny  oYie  yebi. 
In  an  action  fof  a^c^\inued  non- residence,  it  is  necessary  to  prove  the  non-residence  to 

have  commences  cfti  the  precise  day,  and  continued  to  the  precise  day,  which  is  alleged 

in  the  declaration.     Semble. 
In  an  action  on  a'penal  statute,  if  the  plaintiff  at  the  trial  takes  his  verdict  upon  a  count 

more  profitahle  to  him,  and  the  defendant  has  a  verdict  on  the  rest,  the  plaimiflf  cannot, 

when  he  afterwards  finds  himself  unable  to  hold  his  verdict  on  that  count,  transfer  it  to 

a  less  profitable  account,  to  which  the  evidence  would  apply. 
A  prebend  is  neither  a  dientty  nor  a  benefice. 

This  w^as  an  action  upon  the  statute  43  Geo,  3,  c.  84,  s,  12,  to  recover  cer- 
tain penalties  from  the  defendant,  who  was  a  beneficed  clergyman,  for  uon- 
residence.     The  second  count  of  the  declaration  stated,  that  the  defendant,  after 
the  passing  of  that  statute,  to  wit,  on  the  *19th  of  August,  1811,  and  for  r-^^ 
a  long  time,  to  wit,  for  two  years  then  last  past  had  been,  and  still  was  a  *- 
spiritual  person,  and  rector  of  the  rectory  of  the  parish  church  of  Methly,  in 
the  county  of  York,  and  for  and  during  all  that  time  possessed  of  that  benefice  ; 
that  being  such  spiritual  person,  and  so  possessed,  he  did,  afler  the  making  of 
the  said  act,  without  such  sufficient  cause  as  in  or  under  any  act  or  acts  of 
parliament  recited  or  mentioned  in  the  same  act  is  specified,  or  such  other  suf- 
ficient cause  as  would  exempt  the  defendant  from  any  of  the  pains,  penalties, 
and  forfeitures  under  the  said  recited  acts  for  any  non-residence,  and  without 
having  any  such  licence  or  exemption,  as  is  in  the  said  act  of  43  Geo.  3,  men- 
tioned for  that  purpose,  wilfully  absent  himself  from  his  said  benefice  fur  a 
period  exceeding  eight  months  together;  to  wit,  on  the  10th  day  of  October, 
1810,  and  for  the  space  of  nine  months  then  next  following  ;  and  did  during  all 
that  time  make  his  residence  and  abiding  at  some  other  place  or  places  than, 
and  except  at,  some  other  dignity,  prebend,  benefice,  donative,  perpetual  cu- 
j-acy,  or  parochial  chapelry,  of  which  the  defendant  was  possessed,  contrary  to 
the  form  of  the  statute.     And  that  the  rectory,  during  the  time  the  defendant  so 
absented  himself,  was  of  a  large  annual  value,  to  wit,  of  1200/.,  af\er  deducting 
therefrom  all  outgoings,  (except  any  stipend  paid  to  any  curate ;)  and  by  rea- 
son of  the  premises,  and  by  force  of  the  statute,  an  action  had  accrued  to  the 
plaintiff,  to  demand  and  have  from  the  defendant  a  large  sum,  to  wit,  800/., 
being  two-thirds  of  the  annual  value  as  last  aforesaid.     The  third  count  charged 
the  defendant  with  absenting  himself  from  Met  My  for  a  period  exceeding  six 
months  together,  and  not  exceeding  eight  months.      Another  of  the  counts 
charged  hiin  with  absenting  himself  from  Methly  for  the  like  periods,  to  be 
accounted  at  several  times  in  the  year.     The  eighUi  count  stated  that  the  de- 
fendant, *after  the  passing  of  the  act,  viz.,  on  19th  August,  1811,  and  for  ^^. 
a  year  then  last  past,  had  been,  and  still  was  a  spiritual  person,  and  vicar  >- 
of  the  vicarage  of  the  parish  church  of  Kippax  in  the  same  county,  and  for 
and  during  aU  the  time  aforesaid  possessed  of  that  benefice.     And  that  being 
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such,  and  so  possessed,  he  did,  after  the  making  of  the  act,  without  sufficient 
cause,  as  in  or  under  any  act  or  acts  of  parliament  recited  or  mentioned  in  the 
act  43  Geo,  3,  is  specified,  or  such  other  sufficient  cause  as  would  exempt  the 
defendant  from  any  of  the  pains,  penalties,  and  forfeitures  under  the  said  re- 
cited acts  for  any  non-residence,  and  without  having  any  such  license  or  ex- 
emption as  is  in  the  act  43  Geo.  3,  mentioned  for  that  purpose,  wilfully  absent 
himself  from  his  last-mentioned  benefice  for  a  period  exceeding  three  months, 
and  not  exceeding  six  months,  to  wit,  on  the  8th  of  J/ay«  1811,  for  the  space 
of  three  months  and  ten  days  then  next  following,  and  did  during  all  that  time 
make  his  residence  and  abiding  at  some  other  place  or  places,  than,  and  except 
at,  some  other  dignity,  prebend,  benefice,  donative,  perpetual  curacy,  or  paro- 
chial chapelry*  of  which  the  defendant  wa^  possessed,  contrary  to  the  statute  ; 
and  the  plaintiff*  averred  that  the  seid  vicarage,  during  the  time  the  defendant 
so  absented  himself,  was  of  the  annual  value  of  600/.,  after  deducting  therefrom 
all  out-goings,  (except  any  stipend  paid  to  any  curate  ;)  and  by  reason  of  the 
premises,  and  of  the  statute,  an  action  had  accrued  to  the  plaintifif  to  demand 
from  the  defendant  a  larger  sum,  to  wit,  200/.,  being  one-third  of  such  annual 
value.  The  tenth  count  stated  that  the  defendant,  on  the  19th  of  August^  1811, 
and  for  two  years  then  last  past,  had  been,  and  still  was  a  spiritual  person,  and 
prebend}.ry  of  the  prebend  of  Langtoft,  founded  in  the  cathedral  and  metro- 
politan church  of  St,  Peter  in  Fork,  and  for  and  during  all  the  time  aforesaid 
*51  P^^^^^^^  o^  ^^  ^^^  prebend,  and  that  being  such,  &c.,  (^disaffirming 
■^  his  exemption,^  the  plaintifi*  averred  as  an  offence  that  he  did  wilfully  ab- 
sent hiiiiself  firom  nis  said  prebend  for  the  whole  of  the  year  of  our  Lord 

1810,  and  averring  the  prebend  to  be  of  the  annual  value  of  600/.,  after  de- 
ducting, &c.,  entitled  himself  to  450/.,  as  being  three-fourths  of  such  annual 
value.  The  defendant  pleaded  that  he  was  not  indebted.  Upon  the  trial  of 
this  cause,  at  the  Fork  summer  assizes,  1812,  before  ffood,  B.,  the  plaintiff 
relied  on  the  2d,  8th,  and  lOth  counts.  It  was  proved  that  the  writ  in  this  ac- 
tion was  sued  out  on  the  19th  of  August^  1811;  that  the  defendant  was  rector 
of  Methiy.  but  no  evidence  was  given  of  the  time  of  his  induction ;  and  that 
he  had  omitted  to  reside  there  during  the  years  1810  and  1811;  and  that  lie 
had  no  license  for  non-residence  during  those  years,  but  that  on  May  llth,. 

1811,  after  he  was  inducted  to  the  vicarage  of  Kippax,  the  Archbishop  of  Fork 
offered  him  a  license  for  non-residence  for  a  period,  while  he  should  repair  the 
vicarage  house  there,  which  was  then  in  decay,  but  he  did  not  accept  the  offer. 
The  evidence  respecting  Kippax  was,  that  the  defendant  was  inducted  there  on 
the  17th  of  May,  1811,  and  that  he  did  duty  there  for  a  fortnight;  but  thei^ 
was  no  other  evidence,  that  during  such  fortnight  he  resided  witliia-  that  parish  ; 
neither  was  there  any  evidence  that  he  had  during  that  time  absented  himself* 
The  vicarage  house  was  at  that  time  occupied  by  another  famUy.  He  had  not 
resided  there  between  the  end  of  that  fortnight  and  the  commeneement  of  the 
action.  The  repairs  were  begun  about  the  17th  of  June,  and  fourteen  or  fiflcen 
men  were  kept  regularly  at  work  on  them,  and  about  eight  hundred  pounds  had 
been  laid  out  thereon.  The  defendant  with  his  family  had  begun  to  inhabit  tho 
hoose  about  a  formight  before  the  trial.  The  evidence  with  respect  to  the  pre* 
bend  of  Langtoft  was,  that  there  were  founded  in  the  cathedral  of  Fork  certain 
prebends,  and  certain  residentiary  canonries  ;  that  the  latter  had  greater  emolu- 
,g-,  ments  thiua  the  'former,  and  derived  from  different  estates.      That  the 

^  prebendary  of  Langtoft  was  not  a  canon  residentiary ;  that  the  whole  duty 
which  by  the  constitution  of  the  cathedral  church  was  required  of  a  prebendary, 
was  to  preach  three  sermons  in  the  course  of  the  year  in  the  minster  at  Fork^ 
and  to  officiate  on  certain  occasions  at  the  altar.  That  the  prebend  of  Langtoft 
Was  endowed  with  a  prebendal  house,  which  had  long  been  divided  into  several 
distinct  houses,  and  had  been  leased  out  by  the  defendant's  predecessor  to  sev- 
eral persons,  for  tliree  lives  and  the  lives  and  life  of  the  survivors  and  survor» 
according  to  tlie  practice  of  demising  other  ecclesiastical  estates^  and  that  tho 
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lives  named  in  those  leases  were  still  in  existence  ;  that  it  was  the  universal 
practice  with  all  the  prebendaries  in  that  cathedral,  to  lease  out  their  prebendal 
houses  in  like  manner :  that  no  statute,  canon,  or  regulation  of  the  cathedral 
church  required  residence  of  the  prebendaries,  but  that  tlie  canons  residentiary 
were,  by  the  constitution  of  their  endowment,  required  to  reside.  The  plaintiflT 
gave  in  evidence  a  rule  of  court  which  had  been  moved  for  in  Hilary  term,  1812, 
under  the  direction 'of  the  statute  43  Geo,  3,  c,  84,  8.  13,  requiring  the  Arch- 
bishop of  York  to  certify  the  annual  value  of  the  defendant's  several  pieces  of 
preferment,  and  the  archbishop's  certificate  made  thereon,  in  which  lie  certified 
that  the  reputed  annual  value  of  the  rectory  of  Methly  was  900/.,  that  of  tlie 
vicarage  of  Kippax  300/.,  and  that  of  the  prebend  of  Langtoft,  founded  in  the 
cathedral  and  metropolitan  church  of  York^  47/.  For  the  defendant  it  was  ob- 
jected, 1st,  that  with  respect  to  Kippax^  the  offence  laid  being  a  non-residence 
commencing  from  the  8th  of  May,  whereas  the  defendant's  duly  of  residence 
did  not  commence  till  the  17th  ^  May,  his  absenting  himself  for  three  months, 
commencing  on  tlie  18Lh  of  May y  was  not  the  same  offence  alleged  in  the  count, 
and  that  this  Was  a  fatal  variance  between  the  allegation  and  the  proof;  and 
secondly,  that  his  doing  the  duty  of  the  *church  for  the  first  fortnight,  was  ^-^^ 
prima  fade  evidence  of  his  being  resident  upon  that  benefice  during  that  ^ 
period,  which  Would  extend  to  the  31st  of  May^  and  that  inasmuch  as  the  writ 
was  sued  out  on  the  19th  of  August,  he  could  not  be  found  guilty  on  this 
count,  because  ther£i  were  not  three  months  to  elapse  between  the  31st  of  May 
and  the  commencement  of  the  action :  thirdly,  that  the  prebend  of  Langtojt 
was  not  such  a  sort  of  prebend  whereon  residence  was  required  within  the 
statute  43  Geo.  3.,  which  must  be  taken  to  include  such  prebends  only  as  had 
cure  -of  souls,  or  other  duty  which  could  not  be  performed  without  residence ; 
and  that  even  if  it  were  such  a  prebend  whereon  residence  is  required,  the 
34th  section  of  that  act  exempted  the  defendant  from  penalties,  during  the 
leases  made  by  his  predecessor;  which  prevented  his  obtaining  possession  of 
his  prebendal  house.  No  objection  was  made,  or  any  question  raised,  on  the 
second  count,  as  to  the  time  from  which  the  commencement  of  the  year  in- 
tended by  this  statute  was  to  be  computed.  Wood,  B.,  directed  the  jury,  as 
to  Kippax,  that  the  defendant  could  not  obtain  possession  of  the  vicarage  house 
so  as  to  reside  in  the  house  instantl/;  that  as  he  had  performed  the  duty  for 
a  fortnight,  it  was  for  the  jury  to  collect,  whether  he  had  not  been  resident  there 
daring  that  fortnight ;  and  if  he  had,  there  were  not  three  months  during  which 
the  defendant  could  be  guilty  of  non-residence  between  his  induction  and  the 
commencement  of  the  action ;  if  they  thought  there  was  evidence  of  the  de- 
fendant's non-residence  there  for  more  than  three  months  between  the  day  of 
his  induction  and  the  day  of  suing  out  the'  pkintiff 's  writ,  there  was  an  offence 
proved  sufficiently  corresponding  with  the  description  in  the  count.  And  as 
to  the  prebend  of  Langtoff,  that  inasmuch  as  the  word  prebend  was  expressly 
included  in  the  act,  he  could  not  distinguish  between  one  sort  of  prebend  and 
another ;  but  he  reserved  the  point  *whether  this  species  of  prebend  r^g 
was  within  the  act.  The  jury  found  a  verdict  for  the  plaintiff  for  600/.  L 
upon  second  count,  for  100/.  on  the  eighth  count,  and  for  35/.  5*.  upon  the 
Ujnth  count,  and  a  verdict  for  the  defendant  upon  all  the  other  counts. 

Lens,  Serjt.,  in  Midiaelmas  terra,  1812,  upon  the  same  grounds  which  had 
lieen  taken  by  the  defendant  at  the  trial,  except  that  he  omitted  distinctly  to 
T.oint  at  the  materiality  of  the  day  on  which  the  non-residence  was  averred  to 
commence,  moved  for  a  rule  nisi  to  set  aside  the  verdict  which  had  been  taken 
on  the  eighth  and  tenth  counts,  and  to  have  a  new  trial ;  and  he  also  moved  in 
aircst  of  judgment  upon  the  second  count,  upon  the  ground  that  it  averred  the 
defcridant  to  have  absented  himself  from  Methly  for  a  period  exceeding  eight 
iXionihs,  to  wit,  on  the  tenth  of  October,  and  from  thence  for  nine  montlis  then 
rext  following,  without  averring  it  to  be  in  any  one  year,  whereas  the  offence 
ccsignated  by  the  statute,  was  the  absenting  himself  for  more  than  eight  monthr 
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together  in  any  one  year.  If  the  plaintiff  had  alleged  the  offence  according  to 
ihe  description  prescribed  by  the  act,  he  would  have  been  non-suited ;  for  there 
did  not  on  the  10th  of  October  remain  eight  months  together  then  to  come  or 
unexpired  within  the  year. 

GiBBs,  J.,  observed,  that  the  question  on  this  point  would  be,  whether  the 
year  was  to  be  computed  as  the  calendar  year,  beginning  from  the  1st  of  «/anti- 
flry,  or  whether  it  was  to  be  computed  from  the  day  of  the  defendant's  induc- 
tion ;  and  inquired  whether  there  was  any  evidence  of  the  day  of  the  defend- 
ant's induction ;  and  hearing  there  was  none,  he  inclined  to  think  that  the  ver- 
dict on  that  count  could  not  be  supported,  for  if  the  year  was  computed  from 
the  day  of  induction,  there  was  no  evidence  by  which  it  could  appear  from 
M-i    what  time  *the  year  was  to  be  dated,  and  if  it  was  to  be  computed  by  the 

-'  calendar  year,  then  the  verdict  could  not  be  supported,  because  it  was 
clear  that  there  were  not  eight  months  of  the  calendar  year  remaining  after  the 
10th  day  of  October  in  that  year. 

Chaxbre,  J.,  threw  out,  that  it  might  possibly  be  the  intention  of  the  act  to 
compute  the  year  from  the  day  of  passing  the  act.  (The  act  received  the  royal 
assent  on  the  7th  of  July j  1803.) 

Heath,  J.,  observed,  that  the  plaintiff  had  not  shown  it  to  be  eight  months 
in  any  one  year,  computing  either  from  the  one  period  or  from  the  other,  and 
the  count  must  show  that  it  was  eight  months  within  a  year  computed  in  one 
way  or  the  other.     The  court  granted  a  rule  nisi  on  all  the  points. 

Beat^  Serjt,  in  Easter  term,  1813,  showed  cause.  He  contended,  1st,  as  to 
I^ppax,  that  the  defendant  ought  to  have  proved  that  he  resided  the  first  fort- 
night within  his  parish,  of  which  his  serving  the  church  was  not  sufficient  evi- 
dence. [The  court  relieved  him  as  to  this  point,  observing  that  the  jury  hav- 
ing found  that  which  was  a  matter  purely  for  their  con'sideration,  that  the 
defendant  had  absented  himself  from  Kippax  for  a  period  of  three  months 
together  subsequent  to  his  induction,  they  were  satisfied  with  the  sufHciency 
of  the  evidence  of  that  fact,  and  would  not  disturb  the  verdict  on  that  ground.3 
That  fact  bein^  proved,  and  the  substantial  allegation  of  the  offence  being,  that 
be  absented  himself  for  a  period  of  more  than  three  months  together,  it  is 
immaterial  whether  the  non-residence  commenced  from  the  day  alleged  in  the 
declaration,  or  from  any  other  day,  unless  it  were  proved  to  commence  from 
lome  day  which  rendered  the  circumstance  of  time  immaterial.  It  is  not 
^j^-|  necessary  to  prove  a  murder  to  be  committed  on  the  day  *alleged  in  the 
-^  indictment.  This  is  not  like  the  case  of  usury,  in  which  it  is  necessary 
to  allege  from  what  day  to  what  other  day  the  forbearance  is :  the  reason  of 
that  case  is,  that  it  is  the  description  of  a  contract,  which  must  be  truly  stated, 
otherwise  it  is  a  different  contract.  But  whether  it  is  material  or  not  to  prove 
the  offence  to  have  commenced  at  the  day  alleged,  suffice  it  to  say,  that  objec- 
tion is  now  for  the  first  time  taken,  for  the  rule  was  not  obtained  upon  this 
ground,  (to  which  Gibbs,  J.,  agreed,)  therefore  it  is  too  late  to  make  it  now. 
2.  As  to  Langtojtf  residence  on  a  prebend  is  required,  not  only  by  the  express 
words,  but  by  tlie  purview  of  the  several  acts.  The  preamble  of  the  stat.  21 
^.  8.  c.  13,  expresses  it  to  be  made  not  merely  for  the  cure  of  souls,  but  *^  fo/ 
the  more  quiet  and  virtuous  increase  and  maintenance  of  divine  service,  the 
preaching  and  teaching  the  word  of  God,  with  godly  and  good  example  giving, 
the  better  discharge  of  curates,  the  maintenance  of  hospitality,  the  relief  of  poor 
people,  the  increase  of  devotion,  and  good  opinion  of  the  lay  fee  towards  the 
spiritual  persons,"  and  it  requires,  s.  26,  **  that  every  spiritual  person  pro- 
moted to  any  archdeaconry,  deanery,  or  dignity  in  any  monastery,  or  cathedral 
church,  or  other  church,  conventual,  or  coflegiate,  or  being  beneficed  with  any 
parsonage  or  vicarage,  shall  be  personally  resident  upon  his  said  dignity,  pre- 
bend, or  benefice,"  It  is  true  that  if  a  prebendary*  has  other  preferment  with 
cure  of  souls,  he  ought  to  reside  upon  that  benefice  where  his  cure  of  souls  is, 
because  there  he  has  a  wider  scope  for  the  exercise  of  ?U  the  virtues  ascribed  to 
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liim  by  that  act;  but  if  he  has  no  cure  of  souls,  he  must  reside  where  his  pre« 
bend  lies,  and  if  he  has  both,  and  neglects  to  reside  on  either,  his  cure  of  souls 
which  he  neglects  shall  not  excuse  his  non-residence  on  his  prebend.  It  is 
urged  that  no  regulations  of  the  cathedral  of  Fork  require  residence,  but  it  is 
not  to  be  presumed  that  the  only  intent  of  this  act  was  to  inforce  the  collegiate 
regulations  of  tliese  churches.  It  goes  *much  further  than  they  do,  and  p^,  • 
the  prebend  (is,  per  Curiam^  neither  a  dignity  nor  a  benefice,  but  it  has  L 
duties  for  the  prebendary  to  perform  in  his  cathedral.  He  ought  to  attend 
divine  worship  there,  not  confining  it  to  the  barely  preaching  three  sermons  in 
a  year;  he  is  the  counsellor  of  the  bishop  in  spiritualities,  and  is  to  restrain 
him  in  temporalities.  Dean  and  Chapter  of  Norwich's  case^  3  Co.  75. 
Although  the  church  expressly  designates  some  of  its  members  as  canons  resi- 
dentiaries,  it  does  not  thereby  dischaige  the  others  of  their  legal  duties.  The 
lease  of  the  prebendal  houses  affords  no  defence ;  for  if  the  defendant  is  bound 
to  residence,  the  law  avoids  the  lease  of  his  predecessor,  and  it  became  the 
duty  of  the  prebendary  to  pursue  his  remedies  for  the  recovery  of  the  posses- 
sion. The  court  cannot  add  to  the  word  prebend  in  the  stat.  43  Geo.  3,  a 
qualification  which  the  legislature  has  not  expressed.  3.  As  to  Methly,  There 
is  an  obvious  distinction  between  tlie  terms  in  which  the  statute  21  i/.  8.  c.  13, 
describes  the  ofience  of  continued  non-residence,  and  those  which  are  used  in 
the  stat.  43  Geo.  3.  Nevertheless,  if  the  verdict  cannot  be  supported  on  the 
2d  count,  the  court  will  permit  the  plaintifif  to  transfer  it  to  one  of  the  counts 
which  state  such  a  shorter  continued  absence  as  will  agree  with  the  evidence, 
and  come  within  the  limits  of  such  a  year  as  the  count  ought  to  describe. 
[^Per  Curiam,  The  jury  have  disposed  of  all  the  other  counts,  by  finding  a 
verdict  on  them  for  the  defendant:  therefore  the  plaintifif,  who  at  the  trial 
elected  to  take  his  verdict  on  the  second  count,  as  being  the  most  profitable  for 
him,  cannot,  if  he  finds  himself  now  unable  to  hold  it  on  that  count,  abandon 
that,  and  apply  the  verdict  to  any  other  count,  he  must,  therefore,  try  whether 
this  count  will  support  his  verdict.]  This  act  describes  two  classes  of  oftences, 
the  one  a  continued  absence,  the  other,  the  absenting  himself  for  various 
periods  to  a  certain  aggregate  amount  in  any  one  *year.  All  the  prece-  r^-tn 
dents  of  declarations,  from  the  time  of  the  statute  21  -^.8.  c.  13.  «.  26,  L 
pursue  this  form.  If  the  interpretation  contended  for,  that  the  three  months 
must  be  in  one  calendar  year,  is  to  prevail,  a  clerg\'man  may  absent  himself 
from  his  cure  the  last  three  months  except  one  day  of  one  year,  and  tlie  first 
three  months  except  one  day  of  another  year,  viz.  from  the  2d  of  October  to 
the  30th  oi  March,  with  impunity.  The  intention  of  the  legislature  was,  that 
if  an  incumbent  were,  at  any  lime  whatsoever,  absent  from  his  benefice  for  a 
period  of  three  months  together,  or  for  several  times  in  any  one  year,  amount- 
ing to  three  months,  in  either  of  those  cases  the  ofifence  should  be  punishable ; 
and  the  terms  of  the  act  clearly  express  the  ofience  to  be  the  not  residing  for 
three  months  together.  If  tliis  be  so,  this  alone  will  be  an  answer  to  the 
motion  in  arrest  of  judgment;  but  the  declaration  goes  further,  and  specifies 
the  absence  to  be  for  a  period  exceeding  eight  months,  viz.  upon  and  from  tlie 
10th  of  October,  1811,  for  the  space  of  nine  months  then  next  following,  which 
clearly  shows  an  absence  of  nine  months  within  one  and  the  same  year,  com- 
puted from  the  10th  of  October.  [Gibbs,  J.  I  have  looked  at  the  entries,  and 
can  find  no  entry  in  Townsend  or  CornwelVs  tables  which  countenances  your 
interpretation.  I  have  looked  at  LilL  Ent.  151,  and  Rast,  599,  which  are 
declarations  for  continued  non-residence,  but  they  both  state  the  precise  period 
of  non-residence.  There  is  this  material  distinction  between  the  acts  21  //.  8, 
and  43  G.  3,  that  in  the  former  there  is  only  one  penalty,  viz.  10/.  for  absence 
by  the  space  of  one  month  together,  or  by  the  space  of  two  montlis  to  bo 
accounted  at  several  times  in  any  one  year,  and  that  penalty  could  not  be  aug- 
Hiented  or  varied  at  the  will  or  by  the  contrivance  of  any  one  or  more  prosecu- 
tors.    But  that  is  not  so  with  tlie  latter  statute.     For,  suppose  a  rector  to  bo 
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absent  six  months,  three  at  the  end  of  one  year,  and  thrae  at  the  lie^'iimi'uT 
•m  *of  another,  under  the  former  statute  a  plaintiff  or  plt'-nliffs  might  v.^ce^^r 
•^  precisely  the  same  number  of  penalties  for  so  many  continued  abscnr?s 
of  one  month  each,  as  if  the  six  montlis  had  been  all  in  tae  same  year ;  but 
under  the  latter  act,  if  the  defendant  may  be  sued  for  non-residence  for  three 
months  at  the  end  of  one  year,  and  for  another  non-residence  cf  three  months 
at  the  beginning  of  the  next,  the  penalties  in  that  ca^^e  would  amount  to  two- 
thirds  of  the  annual  value  of  the  living;  whereas  if  the  non-residence  for  six 
months  together  is  laid  as  one  ofience,  the  plaintiff  cm  recover  only  half  a 
year's  profits  of  the  benefice,  as  the  penalty.  The  same  difSculty,  however, 
would  arise  if  several  plaintiffs  were  to  sue ;  for  as  soon  as  a  clergyman  has 
been  non-resident  three  months,.^,  may  sue;  and  as  soon  as  he  has  completed 
another  three  months  absence,  B,  may  sue ;  and  when  he  has  completed  an- 
other three  months,  C.  may  sue,  and  at  the  end  of  the  year  !)•  may  sue ;  so 
that  for  four  times  three  months  absence,  they  may,  between  them,  recover  a 
whole  year's  and  a  third  of  a  year's  value,  although  for  a  whole  year's  absence, 
alleged  as  one  offence,  the  plaintiflf  can  only  recover  three-fourths  of  the  annual 
value.]  The  same  difficulty  occurs  on  the  construction  of  the  act,  whether  it 
be  considered  with  relation  to  periods  which  are  parcel  of  two  several  calendar 
years,  or  to  the  several  parts  of  one  year. 

Lens,  in  support  of  his  rule,  contended,  first,  as  to  Klppax,  that  the  verdict 
«ras  not  supported  by  the  evidence,  the  performance  of  the  fortnight's  duty 
bemg  sufficient  evidence  of  residence  during  that  time,  and  there  not  being 
three  months  for  non-residence  afterwards  before  the  suing  out  of  the  writ; 
l^but  the  court,  interrupting  him,  held  that  that  was  purely  a  question  for  the 
jury,  to  whom  it  was  fairly  lefc,  and  who  by  their  verdict  had  disaffirmed  the 
defendant's  residence  during  that  fortnight/j     The  evidence  docs  not  support 
,. .,  *tlie  finding  of  a  non-residence  on  ^ppax  for  three  months,  commencing 
^   from  the  8th  of  May.     The  dale  is  material,  for  he  may  have  occasion 
to  use  the  record  of  this  judgment  as  his  defence  against  another  action  to  be 
brought  for  the  same  non-residence :  it  cannot,  therefore,  suffice  for  the  plain- 
tiff to  prove  the  defendant  guilty  of  non-residence  at  some  other  time  than  the 
time  alleged ;  for  if  it  would,  the  record  could  not  prove  that  he  has  before  paid 
the  penalty  for  the  same  oflFence.     If  it  be  not  material  to  keep  it  to  the  very 
day  staled,  there  is  no  other  limit  that  can  be  prescribed ;  but  it  would  be  com- 
peient  to  the  plaintiff  to  show  under  this  count  that  the  defendant  had  been 
non-resident  any  three  months  whatever  in  any  year  whatever.     If  a  count 
were  to  aver  that  the  defendant  was  absent  for  a  period  of  more  than  three 
nionths  together,  and  not  exceeding  six  months,  without  showing  in  what  year 
or  at  what  time  it  took  place,  such  count  would  be  -clearly  bad.     [Heathy  J. 
lu  respect  of  the  statute  of  limitations,  it  might  be  necessary  that  the  count 
should  make  known  to  the  defendant  whether  he  could  plead  the  statute  of 
limitations  or  not,  which  could  not  be  known  unless  the  time  of  the  offence 
^ere  stated  on  the  record.]     This  is  very  similar  to  the  case  of  usury,  in  all 
respects,  except  that  this  is  not  the  case  of  a  contract;  and  the  averment  of  an 
usurious  transaction,  omitting  the  dales  of  the  day,  month,  and  year,  would 
clearly  be  bad.     The  declaration  in  Basfeli,  599,  avers  that  the  defendant  wil- 
fully absented  himself  from  the  feast  of  the  Nativity  of  St.  John  the  Baptist, 
in  the  sixth  year  of  the  king's  reign,  until  the  feast  of  ^11  Saints  then  next 
following,  for  the  space  of  four  months  concurrentium.     The  plea  is,  that  the 
defendant  was,  and  continually  from  the  feast  of  the  Nativity  of  St.  John  the 
Baptist,  in  the  year  aforesaid,  until  the  feast  of  All  Saints,  to  wit,  for  the 
space  of  the  said  four  months,  had  been  a  chaplain  of  A.  L.,  a  bishop,  and 
*151  ^^^y  ^^^ndi^g  in  ^is  family,  and  that  the  bishop  *was,  before  the  said 
^  feast  of  the  Nativity  of  St.  John  the  Baptist,  and  during  all  the  time 
aforesaid,  had  been  one  of*^  those  to  whom  the  number  of  four  chaplains  was 
limited  by  the  act;  so  that  the  defendant  there  applies  the  defence  to  the  par 
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tinilar  dates,  so  as  precisely  to  cover  the  charge  made  against  him ;  a  strong 
iiiMa.ico  of  the  materiality  of  the  time;  for  if  the  chaise  had  not  been  alleged 
^riih  particularity,  it  would  be  impossible  to  apply  the  defence  to  it  in  pleading. 
[^Gibbs,  J.  According  to  the  plaintiff's  doctrine,  if  the  defendant,  to  a  count 
for  three  months'  non-residence  upon  and  from  the  10th  of  October^  pleaded  a 
judgment  recovered  for  three  months'  non-residence  generally,  the  plaintiff 
might  new  assign  that  he  sued  for  non-residence  for  another  three  months, 
commencing  from  the  10th  of  June:  and  with  respect  to  what  has  been  urged 
for  the  plaintiff,  that  this  point  was  not  made  upon  the  trial  and  motion  for  the 
rule  niiti,  it  appears  by  the  report  of  the  learned  baron,  that  this  point  was 
raised  at  the  trial,  and  directly  presented  to  his  attention,  and  that  he  gave  a 
direct  judgment  upon  it,  viz.  that  if  there  were  three  months  of  non-residence 
between  the  defendant's  induction  and  the  suing  out  of  the  writ,  the  allegation 
was  sufficiently  proved.  All  the  manuscript  precedents  which  I  possess,  as 
well  as  the  precedent  in  LilL  151,  state  precisely  the  time  of  the  non-residence.] 
A  new  assignment  in  debt  on  a  penal  statute  was  never  yet  heard  of:  the 
whole  doctrine  of  new  assignments  rests  on  the  particular  practice  in  actions 
of  trespass,  which  is,  to  do  no  more  in  the  first  instance  than  to  show  a  mere 
possession  in  the  plaintiff  without  more  particularity,  until  the  defendant's  plea 
renders  it  necessary  to  new  assign ;  but  that  practice  was  never  yet  applied  to 
any  other  form  of  action.  As  to  Kippax,  therefore,  the  plaintiff  was  bound 
down  to  the  proof  of  the  offence  which  he  had  alleged,  and  inasmuch  as  he  had 
alleged  an  offence  which  it  was  impossible  for  the  defendant  to  commit,  it  is 
equally  impossible  *for  the  plaintiff  to  recover.  As  to  the  prebend  of  p^^.^ 
Langtoft^  it  was  not  the  intention  of  the  statute  to  require  any  residence  ^ 
contrary  to  the  local  statutes  of  these  ecclesiastical  foundations.  Some  local 
statutes  require  total  residence,  others  only  a  partial  residence.  The  act  43  G. 
3.  embraces  all  prebends  to  which  residence  may,  from  the  nature  of  the  thing, 
be  applicable;  but  it  applies  only  to  the  duty  of  the  prebendary,  whatever  duty 
his  particular  prebend  may  impose  on  him.  In  the  cases  where  residence  is 
one  of  those  duties,  this  statute  enforces  residence,  but  not  otherwise :  the  ques- 
tion, therefore,  is,  whether  the  nature  of  the  defendant's  office  requires  it.  The 
universal  practice  of  demising  these  prebendal  houses  for  three  lives,  shows 
that  it  has  never  been  understood  in  the  church  itself,  that  residence  is  required. 
The  duty  required  in  preaching  is  for  so  short  a  period  of  the  year,  that  it 
never  could  occur  to  any  one,  that  it  was  necessary  to  reside  the  whole  year 
in  order  to  perform  it.  The  house  is  given  to  tlie  prebendary  for  his  sustenta- 
tion,  either  to  live  in,  or  to  let,  as  he  thinks  fit.  If  prebends  were  not  named 
in  the  act,  inasmuch  as  they  are  neither  dignities  nor  benefices,  there  would  be 
no  word  to  make  residence  on  them  a  duty,  even  in  those  cases  where  the 
nature  of  the  office  requires  residence;  the  statute,  therefore,  ea:  ri  termini^ 
comprehends  all  prebends,  but  it  operates  only  on  such  prebends  where  the 
ecclesiastical  duty  and  canon  law  require  it.  But  the  canon  law  is  so  far  from 
requuring  residence  on  preberfds,  that  it  was  found  necessary  to  enact  laws  in 
order  to  restrict  prebendaries  from  residence  on  their  prebends,  to  the  detriment 
of  the  cure  of  souls  on  their  benefices;  this  is  done  by  the  44M  canon  of  1603, 
Gibs,  Cod,  196,  which  is  also  careful  to  distinguish  between  such  prebends  as 
do,  and  such  as  do  not  require  residence,  and  provides  that  the  prebend  shall 
excuse  no  more  absence  from  the  cure  of  souls,  than  during  such  time  as  the 
duties  of  the  prebend  require  the  prebendary's  *residence  thereon.  The  p^. 
34th  section  of  the  stat.  43  G,  3.  c,  84,  provides  for  the  case  where  a  L 
predecessor  has  let  the  house  of  residence  belonging  to  any  benefice,  donative, 
perpetual  curacy,  or  parochial  chapelry,  and  enables  the  successor  to  avoid  that 
lease ;  but  it  makes  no  similar  provision  for  avoiding  the  lease  of  a  prebendal 
house.  It  therefore  becomes  an  important  question,  whether  the  predecessor 
had  power  to  demise  this  house;  for  if  he  had,  since  the  successor  hath  no 
means  given  him  of  vacating  the  demise,  it  is  strong  evidence  that  the  statute 
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did  not  intend  that  he  is  bound  to  residence.  As  to  the  artnimcnt  :hat  the 
statute  does  not  restrict  the  residence  to  prebends  having  cure  of  souls,  so 
neither  does  it  annex  cure  of  souls  as  a  qualification  of  any  of  the  dignities  and 
offices  mentioned  in  the  acL  As  to  the  argument  that  residence  is  required 
because  the  prebendaries  are  of  the  council  of  the  bishop,  they  have  their 
especial  and  several  duties  of  their  own  annexed  to  their  office.  3.  As  to 
Mtthly,  The  words  of  the  statute  43  G,  3»,  which  describe  the  offence,  are 
in  this  respect  precisely  similar  to  those  of  the  21  //.  8.  c.  13,  the  only 
diflerence  being  in  the  number  of  months.  The  plaintiff  contends,  that  if  the 
declaration  alleges  a  continued  absence,  it  is  not  necessary  to  allege  it  to  be  in 
any  one  year:  if  it  states  an  offence  composed  of  several  absences,  he  admits 
they  must  all  be  within  some  one  year :  but  there  is  no  ground  for  this  distinc- 
tion. In  the  one  case  and  the  other  the  offence  must  consist  of  absence  within 
some  one  year.  [Gibbs^  J.  1  have  looked  at  several  precedents,  that  in 
Lilly ^  151,t  and  others,  and  find  that  they  comprehend  charges  of  continued 
'1S1  non-residence  in  *parts  of  two  years;  therefore  those  authorities  will  not 

-'  aid  the  argument.  I  believe  in  point  of  practice  it  has  always  been  con- 
sidered, that  a  continued  non-residence  needs  not  be  confined  to  any  one  year. 
With  respect  to  the  mode  in  which  the  year  is  to  be  computed,  there  is  no 
precedent  existing  wliich  states  the  time  of  the  induction  of  the  defendant. 
Now  if  the  year  is  to  be  computed  by  the  time  of  induction,  and  not  by  the 
calendar,  all  those  precedents  must  be  wrong.  Besides,  that  will  not  help  the 
defendant.  But  the  effect  of  the  act  is  this.  If  he  be  non-resident  thrice  three 
months,  he  incurs  three  penalties  of  a  third  of  the  value,  which  make  an  integer. 
If  he  be  absent  a  whole  year,  he  incurs  a  single  penalty  of  three- fourths  only 
of  the  value,  and  there  is  no  provision  in  the  act  to  prevent  a  separate  informer 
from  prosecuting  him  at  the  expiration  of  each  three  months  of  non-residence. 
It  cannot  be,  as  has  been  suggested  for  the  defendant,  that  the  first  prosecution 
instituted  for  non-residence  is  a  bar  to  any  other  prosecution  for  non-residence 
in  that  year ;  for  it  would  have  the  dangerous  effect  of  enabling  a  friend,  who 
should  sue  him  at  the  end  of  the  first  three  months  of  the  year,  to  give  him 
permission  of  absence  for  the  other  nine.  If  the  statute  deferred  all  actions  for 
penalties  till  the  end  of  the  year,  and  directed  that  one  prosecution  only  should 
then  be  commenced  for  the  highest  penalty  that  had  been  incurred,  it  would 
heal  this  incongruity.  But  this  is  not  so.  [Chambre^  J.  If  one  man  sues 
for  a  penalty  immediately  after  the  end  of  the  first  three  months,  no  power  of 
this  court,  nor  any  word  in  the  act,  prevents  another  person  from  suing  again 
at  the  end  of  the  next  three  months,  nor  another  from  suing  at  the  end  of  the 
third  similar  period.  And  if  he  should  absent  himself  for  three  months,  and 
then  reside  a  week,  then  absent  himself  three  months,  and  reside  another  week, 
and  then  absent  himself  three  months  more,  the  incongruity  would  not  be  healed 
by  waiting  till  the  end  of  the  year,  and  suing  for  the  highest  penalty  only ;  for 
*191  *^"  ^^^^  ^^^  ^  plaintiff  must  recover  the  three-thirds,  and  could  recover 

-*  nothing  else.^ 

Bea/,  feeling  the  weight  of  die  arguments  used  respecting  the  count  for 
Kippax^  now  said  he  would  relieve  the  court  from  further  considering  that 
point,  and  abandoned  that  part  of  his  verdict.  [^Gibbs,  J.  You  act  with  great 
discretion.     I  think  that  a  question  certainly  of  considerable  difficulty.] 

Mansfield,  C.  J.  There  being  an  end  of  the  case  as  it  respects  Kippax, 
the  only  questions  remaining  relate  to  Methly  and  the  prebend :  as  to  the  pre- 
bend, if  we  were  at  liberty  to  go  out  of  the  words  of  the  act,  I  see  not  what 

^  Faitcett  V.  Chapman^  Lill.  151.  The  declaration  alleges  that  the  defendant,  on  tho 
4:h  o(  April,  and  iur  a  year  then  next,  was  vicar,  and  by  tlie  space  ot  seven  whule  months 
roncarhfig  together  in  the  year  aforesaid,  to  be  computed  from  the  Ist  day  of  JMay  in  tho 
Mine  year,  was  not  personally  resident,  but  absented  himself  wilfully  by  the  space  of 
feven  months.  Though  the  year  computed  from  the  4ih  of  April  does  not  coincide  with 
•  calendar,  year  the  seven  months  alleged  fall  within  a  calendar  year.  Jiant.  599,  the  absence 
alleged  IS  lor  four  months  within  one  calendar  year. 
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grcit  gv^cd  ifl  to  b*^  done  by  compelling  a  class  of  persons  to  reside,  who  by 
the  general  practjce  of  the  kingdom  never  do  reside.  The  quantity  of  residence 
required  of  them  almost  always  is  in  the  inverse  ratio  of  the  number  of  pre- 
bends :  at  PFindsor,  where  there  are  twelve,  a  monthly  residence  is  sufficient : 
at  Norivich  and  Chichester  there  are  fewer,  and  they  reside  longer.  How  the 
word  prebend  came  to  be  thrown  into  the  act  one  does  not  know  :  it  is  in  the 
act  21  Heti,  8.  c.  13,  also:  but  how  it  came  there,  or  why,  we  know  not;  it  is 
generally  supposed,  that  when  that  act  passed,  the  king  was  very  angry  with 
the  clergy.  We  must  consider  ourselves  bound  by  the  express  words  of  the 
act,  and,  therefore,  the  verdict  on  that  count  must  stand.  The  only  remaining 
question  relates  to  Methly,  The  allegation  is  that  the  defendant  absented  him- 
self for  eight  months  between  the  10th  of  October  and  9th  of  July,  then  next 
following ;  as  to  tlie  objection  made  thereto,  it  does  not  appear  necessary  that  any 
thing  more  should  be  alleged,  or  proved  than  that  which  is  alleged  and  which 
the  jury  have  found ;  therefore,  the  verdict  must  stand  upon  the  second  and 
tenth  counts. 

Rule  discharged  as  to  the  having  a  new  trial  on  the  eight  and  tenth  counts, 
and  as  to  the  arresting  judgment  on  the  second  count;  and  a  remittitur  to  be 
entered  as  to  the  debt  found  on  the  eighth  count. 


*MATTS  V.  HAWKINS.  [»20 

If  two  perBons  have  a  party-wall,  one-half  of  the  thickness  of  which  stands  on  the  land  of 

each,  they  are  not,  therefore,  tenants  in  common  of  the  wall,  or  of  the  land  on  which  it 

stands. 
Although  the  wall  was  erected  at  the  joint  expense  of  the  two  proprietors. 
The  statute  14  G.  3.  c.  78,  does  not  make  pariy-walls  common  property. 
And  if  one  proprietor  adds  to  the  height  of  such  a  party-wall,  and  the  other  pulls  down 

the  addition,  the  first  may  maintain  trespass  for  pulling  down  so  much  of  it  as  stood  on 

the  half  of  the  wall  which  was  erected  on  the  plaintiff's  soil. 
The  property  in  a  wall  erected  at  a  joint  expense,  ensues  the  property  of  the  land  whereon 

it  stands. 

The  plaintiff  declared  in  trespass,  for  that  the  defendant  broke  and  entered 
his  close  in  St,  Gileses  in  the  Fields,  and  pulled  down  and  destroyed  a  certain 
part  of  a  certain  wall  of  the  plaintiff's  which  he  was  erecting  on  the  said  piece 
of  ground,  and  prevented  his  building  the  same,  whereby  he  was  prevented 
from  enjoying  the  land  so  beneficially  as  he  might  have  done,  and  was  put  to 
expense  in  endeavoring  to  rebuild  it.  There  wa5i  another  count  for  breaking  a 
wall  of  the  plaintiff's,  and  taking  away  the  materials,  and  other  counts  for  pull- 
ing it  down  a  second  time,  when  tlie  plaintiff  had  rebuilt  it  The  defendant 
pleaded  the  general  issue.  Upon  the  trial  of  this  cause,  at  the  Westminster 
billings  after  Michaelmas  term,  1812,  before  Mansfield,  C.  J.,  it  appeared  that 
the  defendant  was  the  owner  of  a  piece  of  waste  ground  in  CharleS'Street, 
Drury-Lane,  whereon  formerly  stood  a  public-house  called  the  BulPs  Head, 
which  had  been  pulled  down  about  ten  years  since,  and  the  plaintiff  was  the 
owner  of  a  workshop,  which  stood  on  ground  on  the  fVest  side  of  the  defend- 
ant's ground,  and  next  adjoining  thereto,  and  abutting  thereon.  The  Eastern 
wall  of  the  plaintiflf 's  premises  had,  therefore,  been  the  ff^estem  boundary  of  the 
defendant's  house,  the  BuWsHead,  before  it  was  pulled  down,  and  the  defend- 
ant had  since  built  a  shed  against  it  on  his  side.  The  plaintiff  had  without  any 
communication  with  the  defendant,  begun  to  raise  this  wall  higher  than  it  had 
formerly  been,  for  the  purpose  of  adding  to  the  buildings  on  his  side,  when  the 
defendant  thought  proper  to  pull  it  down  to  its  former  height.  The  witnesses 
proved  that  the  wall  was  a  proper  party  fence-wall  between  ilie  two  buildings 
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4„.-|  and  had  been  bailt  about  25  years  before  at  *the  joint  expense  of  both 
-^  proprietors,  and  that  it  stood  on  the  boundary  line,  so  that  part  of  the  wall 
wtd  on  the  ground  of  each  proprietor.  The  defendant  contended,  that  as  no 
notice  had  been  given  to  him  under  the  building  act  H  G.  3.  c.  78,  as  required 
by  s.  38,  of  its  being  out  of  repair,  and  of  the  plaintiff's  intention  to  repair  or 
rebuild  it,  he  had  no  right  to  add  to  it  or  meddle  with  it ;  and  also  that  the  de- 
fendant was  tenant  in  common  with  the  plaintiff  of  the  wall,  and  therefore  no 
action  of  trespass  could  be  supported  by  the  plaintiff  against  his  companion  for 
pulling  down  the  common  property.  The  jury  found  a  verdict  for  the  plaintiff, 
with  409.  damages,  Mansfield^  C.  J.,  reserving  this  point;  upon  which 

Btst^  Serjt.,  in  Hilary  term,  1813,  obtained  a  rule  nisi  to  set  aside  the  ver- 
dict, and  enter  a  nonsuit,  when  Gibbsy  J.,  observed  that  the  title  he  contended 
for,  would  not  avail  the  defendant:  he  must  contend  he  was  joint-tenant,  if  he 
hoped  to  succeed  in  the  argument. 

Shepherd^  Seijt.,  now  showed  cause.  Supposing  the  parties  to  be  joint- 
tenants,  still  the  plaintiff  is  entided  to  succeed.  Wherever  there  is  a  destruc- 
tion of  a  chattel,  of  which  two  are  joint-tenants,  trespass  or  trover  will  lie. 
Admitted,  Fenninga  v.  Lord  Grenville,  arUe^  i.  241.  So,  4  Easi^  121, 
Bamardiaton  v.  Chapman.  So  the  actual  demolition  of  real  property  amounts 
to  an  ouster,  and  trespass  will  lie.  But,  secondly,  the  parties  were  not  tenants 
in  common  of  this  wall.  The  building  act  gives  each  party  a  right  to  use  the 
wall  for  certain  purposes  only,  but  it  does  not  make  the  adjoining  proprietors 
tenants  in  common.  If  it  did,  and  if  tenant  in  common  cannot  bring  trespass 
against  hi8companion,'each  party  might  take  down  a  party  wall,  and  lay  his  house 
*221  ^?^^  ^  ^^^  neighbor's  house,  without  being  a  ^trespasser,  which  would 

•^  be  a  most  inconvenient  state  of  society. 

Beat  urged  that  the  parties  were  tenants  in  common.  The  lower  part  of  the 
wall  was  built  at  the  joint  expense,  partly  on  the  land  of  the  one,  pardy  on  the 
land  of  the  odier.  The  fact  is  not  that  each  builds  one-half,  but  that  both  build 
the  whole,  both  joinUy  purchase  every  brick,  and  every  hod  of  mortar,  and 
every  day's  labor  employed  on  it.  And  they  virtually  agree  that  the  two  slips 
of  land  on  which  the  wall  stands  shall  be  contributed  by  each  to  make  a  com- 
mon property,  whereon  this  wall  shall  be  erected.  The  property  of  the  wall 
itself  necessarily  ensues  the  property  of  the  land  on  which  it  stands.  They 
are,  therefore,  tenants  in  common  of  the  freehold,  and  hold  in  base  fee,  so  long 
as  the  wall  shall  subsist:  when  the  purpose  of  the  jointure  shall  be  determined, 
and  the  wall  shall  be  pulled  down,  the  soil  of  each  will  be  remitted  to  the  origi- 
nal several  possession  and  property  of  the  respective  proprietors.  The  posses- 
sion, at  least,  is  now  common,  whether  the  title  to  the  land  be  common  or  not, 
and  in  trespass,  possession  is  sufficient  tide.  That  part  of  the  wall  which  was 
superadded  by  the  plaintiff  necessarily  ensues  the  tide  and  possession  of  the 
residue  which  before  stood  there,  and,  therefore,  the  defendant  was  tenant  in 
common  of  that  part  also.  If  it  were  not  so,  this  mischievous  consequence 
would  ensue,  that  either  party  might  at  any  timet  make  a  severance  by  splitting 
the  wall,  taking  down  the  half  which  stood  on  his  land,  and  resuming  his  own 
moiety  of  the  soil,  bricks  and  mortar;  the  consequence  of  which  would  be, 
that  the  other  proprietor's  half  of  the  wall  would  fall  down :  but  if  they  are 
*23~)  *^"^°^  ^^  common,  although  a  Court  of  Equity  will  interfere  by 
-^  injunction  to  prevent  this  destruction,  yet  **  no  action  of  trespass,  viz. 
^uare  clauaum  auumfregii^  et  herbam  auam,  &c.,  conculcavit  et  commmpsit,  &c., 
et  hujmmodi  aclionea,  &c.;  the  one  cannot  have  against  the  other,  for  that  each 
of  them  may  occupy  in  common,  &c.,  per  my  et  per  tout,  the  lands  and  tene- 
ments which  they  hold  in  common.*'  Litt.  s.  .323, 1  Salk.  3  Haywood  v.  Daviea. 
Trespass  for  taking  water  from  a  well:  die  defendant  pleaded  in  abatement,  that 

t  Which  be  may  lawfull]^  do,  and  the  consequence,  though  inconvenient  to  the  other 

party,  is  lawful.     Wigford  v.  GUU  Cro,  El,  269. 
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he  was  tenant  in  common  of  the  well  with  the  plaintiff;  and  on  demurrer,  the 
plea  was  held  bad,  and  that  it  could  not  be  pleaded  in  abatement,  because  ic 
was  a  defence  to  the  action  to  give  it  in  evidence  on  the  general  issue.  The 
plaintiff,  therefore,  cannot  maintain  this  action. 

Mansfield,  C.  J.  If  these  parties  are  tenants  in  common,  no  trespass  lies ; 
but  I  see  not  how  they  became  tenants  in  common.  Under  the  circumstances, 
each  has  a  right  to  the  use  of  this  wall ;  but  the  wall  stands,  part  on  the  ground 
of  each,  and,  therefore,  is  not  the  property  of  them  as  tenants  in  common;  and 
each  party,  for  any  injury  done  to  the  part  which  stands  on  his  own  land,  must 
have  the  ordinary  remedy. 

Heath,  J.  I  am  of  the  same  opinion.  It  is  tnily  said  for  the  defendant, 
that  the  building  ensues  the  nature  of  the  tenure  of  the  land ;  there  must  be  a 
conveyance  to  pass  the  property  of  the  soil;  it  will  not  pass  by  parol  agree- 
ment. Here  is  no  tenancy  in  common.  Lord  Mansfield  said,  if  a  man  lets 
another  build  on  his  land,  it  shall  be  pronounced  a  gift;  but  he  never  went  fur- 
tlier  than  that.   [^Gibbs^  J.  seemed  to  doubt  if  that  doctrine  could  be  supported.^ 

^Chambre,  J.  At  common  law,  no  action  of  waste  lay  by  one  tenant  r-^^i 
against  another;  that  action  was  given  by  the  statute  of  fVestminater  the  ^ 
second.  The  same  reasons  that  prevented  a  tenant  in  common  from  maintain- 
ing waste  at  common  law,  equally  hinder  him  from  maintaining  trespass :  the 
question  then  is,  whether  these  persons  are  tenants  in  common.  Now  the 
statute  which  gives  each  party  certain  rights  in  a  wall  built  in  this  way,  does 
not  make  it  a  common  property;  it  only  confers  on  each  a  right  to  use  it  for 
certain  purposes.  There  is  no  transfer  of  property  here,  and  the  parties  are 
severally  owners  of  their  respective  land  as  before. 

Gibson,  J.  I  am  of  the  same  opinion.  Trespass  lies  not  by  one  tenant  in 
common  against  another  tenant  in  common.  The  only  remaining  question  is, 
whether  these  parties  are  tenants  in  common.  How  are  they  such  ?  One  is 
owner  of  the  land  on  which  one  half  of  the  wall  is  erected,  and  the  other  is 
owner  of  the  land  on  which  the  other  half  of  the  wall  is  erected  at  their  joint 
expense ;  and  under  the  building  act,  each  is  entided  to  certain  easements  in 
the  wall  on  the  land  of  the  other.  If  they  are  tenants  in  common,  either  may 
sue  out  a  writ  of  partition  against  the  other,  and  then,  after  partition  made, 
they  revert  to  their  own  rights  again.  For  this  reason,  as  well  as  for  others,  I 
am  clearly  of  opinion  that  this  rule  cannot  be  maintained. 

Rule  discharged. 


♦EGLER  V.  MARSDEN.  [•25 

Debt  for  use  and  occupation  is  not  a  local  action. 

Debt  lies  for  use  and  occupation,  not  depending  on  the  state  H*  ^>  2*  c,  19. 

London,  to  wit.  The  plaintiff  declared  that  the  defendant  was  indebted  to 
him  at  London^  St,  Mary 46- Bow,  for  the  use  and  occupation  of  a  certain 
messuage  of  the  plaintiff  by  the  defendant,  at  his  request,  and  with  the  plain- 
tiff's permission,  occupied,  without  showing  where  the  house  was.  After  ver- 
dict for  the  plaintiff.  Best  had  obtained  a  rule  nisi  to  set  it  aside,  upon  the 
ground  that  in  the  declaration  no  county  was  shown  where  the  premises  were 
situate,  which  was  necessary,  this  being  a  local  action. 

Faughan,  Serjt.,  showed  cause,  contending  that  it  was  determined  by  the 
cases  of  King  v.  Fraser,  6  JEast,  349,  on  demurrer,  and  Kirtland  v.  Pounaett^ 
ante,  1.  570,  that  this  was  not  a  local  action,  and  that  it  was  unnecessary  to 
name  the  parish,  Bulwer^a  caae^  7  Rep>  2. 


25] 


5  Taunton.  27 


Best-,  contrtij  contended,  that  although  where  there  is  a  lease  by  deed,  the 
action  of  debt  for  rent  is  transitory,  yet  where  there  is  none,  it  is  local ;  this 
point  of  the  locality  was  never  made  in  Ajn^  t.  Fraaer,  The  court  there 
only  decided  that  it  was  not  necessary  to  name  the  parish  with  particularity, 
not  that  the  action  might  be  brought  in  any  county.  In  such  actions  of  debt 
for  rent,  aF  are  clerirly  local,  it  is  nevertheless  unnecessary  lo  name  the  parish. 
In  Kiriland  v.  Pounsett^  the  court  were  not  called  on  to  decide  this  point. 
If  any  debt  for  rent  can  be  a  local  action,  this  is.  Neither  will  debt  lie  for  use 
and  occupation  in  this  general  way :  the  action  was  given  only  by  the  stat.  1 1 
^A-i  O.  2.  c.  19,  but  that  statute  gives  a  ditferent  form  of  action,  *namely,  on 

-'  the  case,  and  does  not  warrant  an  action  of  debt. 

M AXSFiELD,  C.  J.  The  Court  of  King's  Bench  have  clearly  decided  in 
King  V.  Fraitr^  that  debt  for  use  and  occupation  is  not  a  local  action ;  for  if  it 
were  a  local  action,  the  demurrer  in  that  case  must  clearly  have  been  allowed. 
They  have  decided,  therefore,  not  only  that  it  is  unnecessary  to  name  the 
parish,  but  that  it  is  unnecessary  to  show  in  what  county  the  premises  are. 
However,  even  upon  the  old  doctrine,  the  plaintiiT  may  bring  his  action  where 
be  will,  in  respect  of  the  privity  of  contract:  there  is  no  distinction  in  this 
point,  between  a  parol  lease  and  a  lease  by  deed. 

GiBBs,  J.  The  demurrer  in  King  v.  Fraser  would  have  been  good,  if  the 
action  had  been  local.  The  objection  there  was,  that  though  the  debt  was 
stated  to  be  in  London^  the  land  was  not  stated  to  be  any  where.  This  is  not 
an  action  on  the  stat.  II  G.  2.  c.  10.  The  meaning  of  that  act  was,  you  may 
bring  an  action  upon  the  case,  and  although  it  shall  appear  that  there  was  a 
contract  under  a  certain  rent  reserved,  yet  you  shall  recover  a  reasonable  com« 
pensation  for  the  use  of  that  which  you  go  for. 

Rule  discharged. 


•27]  »BARNARD  v.  DUTHY. 

In  coTenant  for  seven  quarters  rent,  a  plea  showing  a  surrender  before  the  last  four  of  the 
•even  quarters  rent  accrued,  is  bad  on  demurrer,  because  it  does  not  go  to  the  whole 
breach,  and  the  breach  is  not  entire,  but  part  of  it  may  be  proved. 

The  plaintiff  declared  in  covenant  upon  a  lease  to  Adama^  from  Michaelmas^ 
1791,  for  tlie  term  of  21  years,  under  the  rent  of  24/.,  payable  quarterly,  and 
an  assignment  thereof  to  the  defendant;  and  that  after  the  assignment,  to  wit, 
on  the  20th  of  September,  1812,  42/.  for  a  year  and  three  quarters  of  a  year 
then  elapsed,  became  due,  and  were  in  arrear.  The  defendant  pleaded,  that 
after  the  assignment  made,  and  during  the  term,  but  before  the  supposed 
breaches,  to  wit,  on  the  28th  of  Sept&nber,  1811,  by  indenture  between  the 
plaintiff  and  Ann,  his  wife,  of  the  one  part,  and  the  defendant  of  the  other 
part,  in  consideration  of  the  absolute  surrender  of  the  lease  in  the  declaration 
mentioned,  the  plaintiff  and  wife  demised  to  the  defendant,  the  premises,  to 
hold  from  the  day  of  the  date  thereof,  for  the  term  of  21  years,  under  the 
yearly  rent  of  35/.,  payable  quarterly ;  and  that  the  defendant  executed  a  coun- 
terpart of  such  lease,  by  means  of  which  the  premises  in  the  lease  in  the 
declaration  mentioned,  were  surrendered,  and  the  demise  thereof  wholly  deter- 
mined. The  plaintiff  replied  that  he  and  his  wife  did  not,  before  the  happen- 
ing of  the  breaches  in  the  declaration  mentioned,  or  at  any  time  afterwards, 
demise  and  lease  unto  the  plaintiff,  the  premises,  for  the  term  in  the  plea  alleged. 
The  defendant  demurred  specially  to  the  replication. 
Shepherd,  Serjt.,  for  the  defendant,  endeavored  to  support  his  plea,  upon  the 
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ground  that  as  the  plaintiflf  had  averred  the  lease  to  be  a  subsisting  lease,  and 
seven  quarters  rent  to  have  become  due  on  it  in  Midsummer,  *1812;  r#oQ 
any  plea  which  showed  seven  quarters  rent  not  to  be  then  due  on  it,  was  ^ 
a  good  plea,  because  it  falsified  the  breach. 

Per  Curiam.  Your  pleader  was  misled  by  this ;  he  sees  it  alleged  that  on 
such  a  day  one  year's  and  three  quarters  of  a  year's  rent  became  due :  he  con- 
ceives there  is  on  breach  shown  to  have  been  committed  until  that  day,  which 
is  not  so.  There  is  no  such  entirety  in  alleging  a  breach  of  covenant,  that 
if  you  prove  a  part  of  the  breach,  it  will  not  sufSce,  and  the  plea  does  not 
answer  the  whole  breach,  but  only  the  last  four  quarters  rent  out  of  the  seven. 

Judgment  for  the  plaintiff,  with  liberty  for  the  defendant  to  amend,  and  for 
the  plaintiff  to  reply  de  novo. 

Vaughan,  Seijt.,  was  to  have  supported  the  demurrer. 


(IN  THE  EXCHEQUER-CHAMBER.) 
POWELL  V.  SAUNDERS. 

If  jadgment  is  entered  generally  upon  a  declaration  in  aasnmpsit,  some  of  the  counts 
of  which  are  for  unliquidated  damages,  no  interest  can  be  allowed  on  affirmance  of  judg- 
ment in  error. 

Semble,  that  a  judgment  on  a  count  for  not  accounting  for  goods  delivered  to  aell  on  com- 
mission, will  not  bear  interest  on  affirmance  in  error. 

BosANQUET  moved  for  interest  on  the  affirmance  of  a  judgment.  The 
action  was  for  rendering  a  false  account  of  goods  committed  to  the  defendant 
to  be  sold  by  him  as  broker  under  a  del  credere  commission.  There  were 
also  counts  for  selling  at  an  inferior  price,  contrary  to  instructions.  The  court 
have  allowed  the  like,  in  trover  for  bills  of  exchange,  and  also  in  the  *case  c-mq 
of  an  action  for  not  effecting  an  insurance  according  to  order,  cited  by  ^ 
Mansfield,  C.  J.,  in  2  New  Rep,  360.  Bristowe  v.  Waddington,  which  was 
an  action  upon  a  contract  for  the  sale  of  hops :  and  the  court  were  in  that  case 
disposed  to  give  it,  but  they  thought  that  the  practice  did  not  warrant  it.  The 
present  verdict  comprehends  interest  up  to  the  day  of  the  trial. 

Per  Curiam,  There  certainly  must  be  some  mistake  as  to  the  case  sup- 
posed to  be  cited  by  the  Chief  Justice.  The  count  in  this  declaration  which 
comes  the  nearest  to  a  claim  for  the  allowance  of  interest,  is  the  count  for 
rendering  a  false  account :  but  the  verdict  is  taken  on  the  whole  declaration 
generally,  and  we  cannot  go  into  an  inquiry  on  what  part  of  the  declaration 
the  plaintiff*  below  recovered ;  it  might  have  been  on  the  breach  which  is 
alleged  in  one  count,  for  selling  the  goods  sooner  than  directed,  and  for  that 
we  can  give  no  interest.  We  must,  therefore,  mihere  to  the  old  rule  of  not 
allowing  interest,  unless  it  was  distinctly  shown  that  the  judgment  is  for  a  debt. 

Rule  refused. 
Manxfteid^  C,  J.,  was  absent. 
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(•IN  THE  EXCHEQUER-CHAMBER.) 


BOWES  et  al.  v.  HOWE.     In  Error. 
16  East,  112,  S.  C. 

A  note,  DTomising  to  pay  on  demand  at  a  particular  place,  must  be  presented,  and  a 

demaLa  of  payment  made,  at  that  place,  unless  the  makers  discharge  the  holder  from 

the  presentment  and  demand. 
And  the  presentment  and  demand  must  be  alleged,  unless  a  discharge  is  shown. 
An  allegation  that  the  makers  of  a  note  became  insolvent,  and  ceased  and  wholly  de- 

clined  and  refused  then  and  thenceforth  to  pay  at  the  place  specified,  any  of  their  notes, 

does  not  show  a  discharge  of  presentment  and  demand. 
Nor  can  it  be  intended  from  the  allegation  of  refusal  that  there  was  a  presentment. 

Thc  defendant  in  error  declared  below  in  his  first  count,  that  the  plaintiffs 
in  error  on  the  2d  day  oi  January,  1809,  at  fVorkington  Bank,  that  is  to  say, 
at  Penrith^  in  the  county  of  Cumberland,  made  their  certain  note  in  writing, 
commonly  called  a  promissory  note,  by  which  note  they  promised  on  demand 
to  pay  to  one  R.  PFtnder,  or  bearer,  there,  (that  is  to  say,  at  Workington 
Bank  aforesaid,)  the  sum  of  five  guineas,  (that  is  to  say,  the  sum  of  5/.  5s.,) 
Talae  received  ;  and  the  defendant  in  error  averred,  that  after  the  making  of  tlie 
note,  and  before  the  payment  of  the  money  therein  specified,  to  wit,  on  the 
1st  day  of  October,  1810,  at  Penrith,  the  said  note  was  duly  assigned  and 
delivered  over  to  the  defendant  in  error,  and  that  he  thereby  then  and  there 
became  the  bearer  of  the  said  note,  and  entitled  to  the  said  sum  of  money 
therein  specified,  whereof  the  plaintifis  in  error  had  notice  ;  by  means  whereof 
and  by  force  of  the  statute,  the  plaintiffs  in  error  then  and  there  became  liable 
to  pay  to  the  defendant  in  error  the  said  sum  of  money  in  the  said  note  spe- 
cified, when  thereto  requested :    and  being  so  liable,  they,  in  consideraiion 
thereof,  undertook  to  pay  him  when  thereunto  afterwards  requested.     And  lie 
averred,  that  after  the  making  of  the  note,  and  before  the  exhibiting  of  the  said 
bill  of  the  defendant  in  error,  to  wit,  on  the  same  day  and  year,  tlie  plainiifTs  in 
error  became  insolvent,  and  then,  and  from  thenceforth,  until  and  at  the  time 
of  the  exhibiting  of  the  bill  aforesaid,  ceased  and  wholly  declined  and  refused 
♦^ll  ^^  P^y  ^^  IVorkington  Bank  aforesaid,  the  sum  or  sums  of  money  *spe- 
^  cified  in  any  note  or  notes  issued  by  them  from  such  bank,  to  wit,  at 
Penrith  aforesaid,  &c.     The  defendant  in  error  then  declared  on  twelve  other 
similar  notes,  and  for  money  paid,  money  had  and  received,  and  on  an  account 
staled,  and  concluded  with  the  general  breach,  that  the  plaintiffs  in  error,  not 
regarding  their  said  promises,  but  contriving,  &c.,  had  not,  nor  had  any  or 
either  of  them  as  yet  paid  the  said  several  sums  to  the  defendant  in  error, 
although  the  plaintiffs  in  error  afterwards,  to  wit,  on,  &c.,  and  oftentimes  after- 
wards, at  Penrith,  &c.,  were  requested  by  the  defendant  in  error  to  pay  him 
the  same ;  but  the  plaintiffs  in  error  to  pay  the  same  or  any  part  thereof  had 
hitherto  altogether  refused,  and  still  did  refuse,  to  the  damage,  &c.     The 
plaintifi*  in  error  pleaded  the  general  issue,  and  upon  the  trial  of  the  cause  at 
the  Carlisle  summer  assizes,  1812,  before  JVood,  B.,  the  jury  found  a  verdict 
for  the  defendant  in  error  upon  all  the  counts  generally,  upon  which  verdict 
judgment  was  given  for  him  below.     The  errors  assigned  were,  that  the 
declaration  was  not  sufficient  in  law ;  that  it  did  not  appear  in  or  by  either  of 
the  first  13  counts  thereof,  that  the  notes  therein  mentioned  were  presented 
and  shown  for  payment  thereof  at  JVorkington  Bank,  being  the  place  where  the 
Same  were  respectively  made  payable,  before  the  commencement  of  this  suit ; 
and  that  a  general  verdict  had  been  given  by  the  jury,  and  generd  damages 
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Bsaessed  thereon  for  the  defendant  in  error,  although  the  action  was  not  main- 
tainable  by  him  upon  the  first  13  counts. 

Litiledale,  for  the  plaintiffs  in  error.  1 .  Where  the  place  of  payment  is 
incorporated  in  the  body  of  a  note,  it  is  necessary  to  aver  a  presentment  at 
that  place.  Saunderson  v.  Botoes^  14  East^  500,  and  all  the  cases  in  all  the 
courts  now  agree  in  that  point.  Neither  does  the  insolvency  of  the  maker 
excuse  the  want  of  a  presentment*  in  fact,  or  of  the  allegation  of  it  in  plead-  r^nn 
ing.  Esdaile  v.  Sowerby,  1 1  East.  1 14.  Ruahton  v.  AapinalU  Doug.  679.  L 
In  the  principal  case,  16  East,  114,  the  Court  of  King's  Bench  only  put  it  that 
the  shutting  up  the  bank  was  a  refusal,  and  '*  admitted  that  the  mere  allegation 
of  insolvency,  as  an  excuse  for  not  presenting  the  notes  for  payment  at  the 
place,  would  be  impertinent.'*  It  is  true  this  declaration  goes  further,  but  it 
does  not  go  far  enough ;  it  says  the  plaintiffs  in  error  ceased,  and  wholly 
declined,  and  refused  to  pay  at  tVorkington  Bank  any  sums  mentioned  in  any 
notes  issued  by  them  from  such  bank.  To  '*  cease,"  is  to  leave  off  a  thing 
begun;  to  ** decline,"  is  to  excuse  themselves  from;  neither  of  which  will 
suffice:  to  ''refuse'*  is  sufficient,  provided  the  refusal  be  in  answer  to  a 
request;  but  the  request  must  be  shown.  If  they  refused  to  pay  any  notes,  it 
must  have  been  in  answer  to  a  request  made  for  payment  of  such  notes  :  but 
no  request  has  been  shown  to  have  been  made  at  Workington  Bank  for  pay- 
ment of  these  notes,  therefore  there  could  be  no  refusal  to  pay  these  notes  at 
Workington  Bank,  The  count  does  not  proceed  to  aver  that  the  doors  wee 
closed,  and  no  one  attending,  which  is  the  ground  on  which  Lord  Ellen' 
borough,  C.  J.,  puts  it.  [Thompfton,  B.,  and  Gibbs,  J.  Nothing  upon  thij 
record  shows  that  Workington  Bank  intends  a  shop  or  dwelling-house,  or  that 
it  may  not  be  the  bank  of  a  river.  We  cannot  know  that  there  were  any  doors 
there,  or  that  they  were  shut.]  The  plaintiff  below  ought  to  have  shown  that 
the  defendants  below  obstructed  or  prevented  him  from  coming  to  make  his 
demand,  or  discharged  him  from  so  doing,  as  in  Jones  v.  Barkley,  Doug.,  684. 
If  one  who  has  covenanted  to  enfeof  on  request,  enfeofs  another,  he  dispenses 
with  the  necessity  of  a  request,  because  he  has  rendered  the  performance 
impossible.  5  Co,  21,  a.  Sir  Anthony  Main's  case.  So  ibid.  447.  UiS' 
abilitie,* pi,  2.  Ibid,  453.  Condition,  M.  pi,  1.  Litt,  s,  355;  and  p^^g 
numerous  other  cases  are  there  put  where  performance  is  excused.  But  L 
every  person  must  show  he  has  done  all  in  his  power  to  perform  it,  by  being 
ready,  and  the  like.  12  Mod.  532,  Lancashire  v.  Kiilingworth.  If  the  party 
that  is  to  do  an  act,  comes,  and  he  to  whom  it  is  to  be  done  do  not  come,  there 
he  ought  in  his  declaration  to  allege  that  he  was  there  at  the  time  and  place, 
but  that  nobody  came  to  receive.  Cites  Velv.  38.  5  Vin,  M,  !243.  Con- 
dition, N.  c.  pi.  2.  It  is  not  sufficient  for  the  plaintiff  to  show  a  disturbance 
by  the  defendant,  but  he  must  show  such  a  continuance  of  the  disturbance  a3 
rendered  it  impossible  for  plaintiff  to  do  the  act  within  the  time  stipulated.  It 
is  like  the  case  of  continual  claim ;  the  plaintiff  must  come  as  near  to  perform- 
ance as  is  possible.  In  this  case,  it  might  have  been  consistent  with  some 
design  which  the  plaintiffs  in  error  had  adopted,  that  they  should  not  pay  other 
persons  the  notes  they  held,  but  that  they  should  relax  in  favor  of  the  defend- 
ant in  error.  At  all  events,  there  was  no  refusal  to  pay  these  notes,  because 
they  were  never  presented. 

Courtney,  contra.  The  declaration  is  sufficient.  There  is  an  allegation  of 
refusal  to  pay  ;  refusal  is  correlative  to  request ;  there  could  be  no  refusal,  it  is 
admitted,  without  a  request:  the  allegation  of  refusal,  therefore,  intends  a 
request  made,  and  is  equivalent  to  an  express  allegation  of  request  and 
refusal,  and  after  verdict,  the  request  must  be  intended  to  have  been  proved. 
In  Hvffam  v.  Ellis,  ante,  3,  417,  Lord  Eldon  said,  "the  more  you  satisfy 
me  that  presentment  at  tlie  place  was  necessary,  the  more  you  satisfy  me  that 
I  must  intend  a  presentment  there  to  have  been  proved."  But  if  that  ground 
be  insufficient,  then  the  previous  refusal  to  pay  any  notes,  which  is  averred. 
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^ .-.  and  found  by  the  verdict,  was  a  ^dispensation  with  any  further  demand  for 
-J  payment  of  these  particular  notes.  The  court  did  not  hold  in  Saunderson 
T.  Bowes,  that  presentment  at  the  place  was  necessary,  only  that  a  demand 
was  necessary;  and  Bayley^  J.,  takes  the  distinction  between  bonds  and 
simple  contracts. 

IMtltdcdt,  in  reply.  The  general  refusal  in  the  breach  is  a  refusal  at 
Penrith,  but  not,  therefore,  necessarily  a  refusal  at  JVorkinston  Bank ;  from 
that  refusal,  therefore,  no  tender  at  Workington  Bank  could  be  implied,  but  a 
tender  at  Penrith  only,  if  any,  which  was  insufficient.  The  plaintiffs  in  error, 
therefore,  are  driven  from  the  general  request  and  refusal  alleged  in  the  last 
count,  to  the  especial  refusal  alleged  in  the  first  count.  That  could  be  a  refusal 
only  to  pay  such  notes  as  were  presented  there,  and  it  is  not  shown  that  these 
notes  were  presented  there :  as  that  fact  is  so  essential,  no  doubt,  if  it  had  hap- 
pened, it  would  have  been  averred.  Neither  is  there  any  allegation  that  the 
refusal  made  by  the  plaintiffs  to  pay  any  of  their  notes,  was  a  refusal  made  to 
the  defendant  in  error ;  but  it  is  necessary  that  the  refusal  should  have  been 
addressed  to  the  defendant  in  error,  in  order  to  operate  as  a  discharge  to  him 
of  the  duty  of  making  presentment  and  demand ;  for  a  refusal  made  to  a  stran- 
ger, would  not  dispense  with  the  obligations  imposed  on  the  defendant  in  error 
bv  his  contract. 

Macdonalo,  C.  6.  This  question  is  extremely  simple ;  it  depends  entirely 
on  the  force  and  effect  of  an  allegation  in  the  declaration,  which,  it  is  said, 
dispenses  with  the  necessity  of  presenting  the  notes  in  question.  It  is  clear 
that  a  demand  at  the  place  is  necessary,  unless  it  is  dispensed  with.  The 
question  then  is,  whether  this  allegation,  that  the  plaintiffs  in  error  ceased, 
^«--|  and  wholly  *declined  and  refused  to  pay  at  Workington  Bank  any  notes 
^  issued  by  them  from  such  bank,  carries  the  matter  further  than  a  mere 
allegation  of  insolvency ;  and  it  is  not  alleged  that  this  declaration,  that  they 
would  pay  none  of  their  notes,  was  made  to  the  plaintiff  below:  it  is  merely 
this,  that  they  generally  declared  they  neither  could  nor  would  pay  any  of  their 
notes.  This  allegation  does  not  appear  to  the  judges  to  be  sufficient  to  enable 
the  plaintiff  below  to  maintain  his  action,  therefore  judgment  must  be  for  the 
plaintiffs  in  error .t 

■Judgment  reversed. 

t  [See  3  Campb.  248,  {UoweU  ed.)  in  notis.  3  Johns.  207.  n.  4  ib.  184. 16  East  115  (l>ay'f 
td.)  note.  2  Brod.  and  Bing.  165,  Rome  v.  Young.  4  B.  and  A.  197,  Cowie  et  al.  v.  Half  all, 
ibid  200,  Smith  v.  Thatcher,  ibid  212,  Edwards  v.  Dick,  ibid  413,  Teacher  v.  Hinton.  1  Holt 
N.  P.  363,  Head  v.  Sewell.  17  Johns.  248,  Wolcott  v.  Van  Santvoord,  and  cases  cited  by 
Van  Nett,  J.  18  ib.  315,  Bank  of  America  v.  Woodworth,  17  Mass.  Rep.  393.] 


CRAVEN  V.  LADY  VAVASOUR. 

After  t  rule  for  time  to  declare  in  replevin,  the  court  will  not  set  (hat  rule  aside,  and 
compel  the  plaintiff  to  declare  sooner  in  that  form  of  action,  any  more  than  in  any 
other. 

Replevik.  The  cause  had  been  removed  from  the  county-court  by  recordari 
facitu  loguelmn,  and  the  defendant  had  given  a  rule  to  declare;  the  Y>laintilf  had 
first  obtained  a  side-bar  rule  for  time  to  declare  until  the  first  day  of  this  term, 
and  had  again  obtained  another,  for  time  to  declare  till  the  last  day  of  the  term, 
by  means  of  which, as  no  plea  could  be  pleaded  in  this  term,  he  would  get  over 
the  summer  assizes.  Clayton,  Serjt.,  for  the  defendant,  therefore,  moved  to 
set  aside  the  last  rule  for  lime  to  declare,  and  to  shorten  the  time  so  much,  that 
the  phintiff  might  declare,  and  tlie  defendant  be  able  to  plead,  within  the  terrn^ 
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and  proceed  to  trial  at  the  summer  assizes.     He  conceived  that  he  was  entitled 
to  such  a  rule  in  this  form  of  action,  hecause  both  the  parties  are  actor ts. 

Shepherd^  Serjt.,  on  this  day  showed  cause,  and  Clayton  endeavored  to 
support  his  rule:  on  reference  to  the  officers,  the  court  held,  that  there  was  no 
difference  in  'this  respect  between  time  to  declare  in  replevin,  and  in  p^«« 
other  actions.  And  whether  or  no  it  might  be  proper  to  make  a  rule  in  ^ 
replevin  different  from  otiier  actions,  none  such  having  been  yet  made,  the 
present  rule  must  be  dischai^d,  and  the  defendant  could  only  proceed  by 
giving  the  plaintiff  a  peremptory  rule  to  declare  within  the  time  now  last 
allowed  him. 

Rule  discharged. 


LEE  V.  MUGGERIDGE  et  al.,  Executors  of  MARY  MUGGERIDGE, 

deceased. 

The  court  will  compel  a  plaintiff  to  elect  in  the  term  after  the  trial,  on  what  count  ho  will 
enter  up  a  verdict  taken  generally. 

A  moral  obligation  is  a  good  consideration  for  a  promise  to  pay. 

A  ferae  covert,  having  an  estate  settled  to  her  separate  use,  gave  a  bond  for  repayment 
by  her  executors,  of  money  advanced  at  her  request,  on  security  of  that  bona,  to  her 
son-in-law.  After  her  husband's  decease,  she  wrote,  promising  that  her  executors 
should  settle  the  bond.  Held  that  nttumpiit  will  lie  against  the  executors  on  this  pro- 
mise  of  the  testatrix. 

This  was  an  action  of  assumpsit,  brought  in  consequence  of  Grant,  M.  R., 
having  dismissed  a  bill  filed  by  the  same  plaintiff  against  the  same  defendants 
to  obtain  payment  of  the  bond  hereinafter  mentioned,  but  with  liberty  for  the 
plaintiff  to  bring  such  action  at  law  as  he  might  be  advised.  1  Ves,  4*  Beames, 
118.  The  plaintiff  declared  in  this  court,  that  before  the  making  the  bond 
thereinafter  mentioned,  on  the  2l8t  o^  Nov.  1789,  at  London,  &c.,  by  indenture 
between  John  Muggeridge,  1.,  Mary,  the  deceased,  by  her  then  name  of 
Mary  HUler,  2.,  and  John  Reynolds,  clerk,  and  Stephen  Reynolds,  3.,  after 
reciting  that  the  said  Martj  was  seised  of  and  in,  or  well  entitled  unto  the  fee- 
simple  in  possession  of  a  certain  messuage,  and  that  she  was  entided  to  the 
sums  of  3000/.  4  per  cent*  bank  annuities,  and  2000/.  5  per  cent*  bank  annuities, 
and  2000/.  3  per  cent.  South  Sea  annuities,  and  other  debts,  moneys,  and 
effects ;  that  a  marriage  was  about  to  be  had  between  John  Muggendge  and 
Mary,  and  that  the  same  sums  had  been  transferred  into  and  were  then  stand- 
ing in  the  names  of  John  *and  Stephen  Reynolds,  the  said  messuage,  and  r^^^ 
all  the  rents,  issues,  and  profits  thereunto  belonging,  and  all  the  estate  ^ 
and  interest  of  Mary  therein,  were  by  such  indenture  granted  and  released  by 
the  said  Mary  to  the  said  tnistees,  their  heirs  and  assigns,  to  hold  the  same  to 
them  and  their  heirs,  to  the  use  of  Mary,  her  heirs  and  assigns,  until  tlie 
marriage,  and  afterwards  to  the  use  of  the  trustees,  their  heirs  and  assigns, 
during  the  joint  lives  o{  John  Muggeridge  and  Mary  HUler,  upon  trust  to  pay 
and  apply  the  rents,  <fec.,  thereof  to  Mary  Hiller,  or  to  such  person  or  persons 
as  she  should  from  time  to  time,  by  any  note  or  writing  under  her  hand,  direct 
and  appoint  to  receive  the  same,  during  the  joint  lives  of  husband  and  wife,  for 
her  sole  and  separate  use,  exclusive  of  her  husband,  and  not  subject  or  liable  to 
his  debts,  control,  or  engagements,  and  the  receipt  of  her,  or  of  such  person  as 
she  should  so  direct  or  appoint  to  receive  the  same,  should,  notwithstanding 
her  coverture,  be  a  good  discharge  for  the  same ;  and  after  the  decease  of  J. 
Muggeridge,  in  case  Mary  HUler  should  survive  him,  to  the  use  of  her  and 
her  heirs  and  assigns  forever;  but  in  case  she  should  die  in  his  lifetime,  tlicn 


37] 


5  Taunton.  33 


to  the  096  of  such  person,  and  for  such  estates,  and  subject  to  such  limitations, 
&c,,  and  annual  or  other  charges,  &c.,  and  in  such  sort,  manner,  and  form,  as 
Mary  by  hiU,  or  by  any  writing  in  the  nature  of  or  purporting  to  be  her  will, 
by  her  signed  and  published  as  therein  mentioned,  should  direct,  limit,  or 
appoint;  and  in  default  of,  until,  and  in  complement  of  such  direction,  &c.,  and 
88  and  when  the  several  estates,  &c.,  thereby  limited,  &c.,  should  cease  and 
determine,  to  the  use  of  Hannah  BiUer,  daughter  of  Mary,  in  fee ;  and  a 
power  of  leasing  the  same  premises  in  the  manner  therein  mentioned,  was 
giren  to  the  trustees ;  and  the  indenture  also  contained  a  clause,  whereby  the 
tmstees  were  impowered  to  sell  the  messuage  in  manner  therein  mentioned, 
*3S1  and  that  the  ^moneys  arising  from  such  sale  should  be  placed  out  and 

-^  invested  at  interest  in  the  public  funds,  or  on  government  or  real  securities, 
in  the  names  of  the  trustees  and  the  survivor  of  them,  and  the  heirs,  &c.,  of  such 
survivor,  to  stand  and  be  possessed  thereof,  and  of  the  annual  interest  thereof, 
npon  trust  for  such  person  as  should  have  been  entitled  to  the  hereditaments, 
and  the  rents  thereof,  if  the  same  had  not  been  sold:  and  it  was  thereby 
declared,  that  the  trustees  should  stand  possessed  and  interested  in  sums  of  stock 
BO  transferred  into  their  names,  in  trust  for  Mary  Hiller  until  the  marriage, 
9cd  after  the  same,  upon  trust  to  pay  her  the  interest,  &c.,  thereof  during  Sie 
joint  lives  of  herself  and  «/.  Muggeridge,  for  her  sole  and  separate  use, 
exclusive  of  J.  Muggeridge,  and  not  to  be  subject  to  his  debts,  control,  or 
engagements,  and  her  receipts  for  the  same  were  to  be  a  sufficient  discharge  for 
the  same  to  the  trustees,  notwithstanding  her  coverture,  and  from  and  afler  the 
hu8band*s  death,  in  case  she  should  survive  him,  then  upon  trust  for  her,  her 
executors,  administrators,  and  assigns;  but  in  case  she  should  die  in  the 
husband's  lifetime,  upon  trust  at  all  times  afler  her  decease,  to  assign  and 
transfer  the  several  and  respective  funds  to  such  persons,  in  such  shares,  and 
to  and  for  such  intents,  &c.,  and  subject  to  such  powers,  &c.,  as  Mary  Hiller, 
notwithstanding  her  coverture,  by  will,  or  by  any  writing  in  the  nature  of,  or 
purporting  to  be  her  will,  to  be  executed  and  attested  as  therein  mentioned, 
should  declare,  limit,  direct,  or  appoint;  and  in  default  thereof,  upon  trust  to 
pay,  transfer,  and  assign  the  same  unto  Hannah  HUler,  her  executors,  &c.,  for 
her  and  their  own  proper  use  and  benefit;  and  that  the  intended  marriage 
afterwards  took  effect  between  the  said  J,  Muggeridge  and  Mary,  and  that 
after  such  marriage  had^  and  during  the  respective  lives  of  John  and  Mary,  to 
wit,  on  the  14  th  of  August,  1799,  at  London,  Mary,  by  her  certain  writing 
*391  oblig^^'y*  sealed  *with  her  seal,  acknowledged  herself  to  be  held  and 

^  firmly  bound  to  the  plaintiff  in  the  penal  sum  of  4000/.,  under  a  condition 
thereto  subscribed,  whereby,  af^r  reciting  that  J,  Hiller,  son-in-law  of  the  said  ' 
Mary,  had  applied  to  her  to  advance  and  lend  him  the  sum  of  1999/.  19s., 
which  not  being  convenient  to  her  to  do,  she  had  applied  to  the  plaintiff  to 
advance  the  same,  to  which  he  had  consented  on  having  her  bond  as  above 
written,  and  had  accordingly  advanced  to  J.  Hiller,  before  the  sealing  and 
delivery  thereof,  the  sum  of  500/.,  and  had  also  advanced  and  lent  to  him  by 
good  bills,  to  Joseph  Hiller* s  satisfaction,  the  further  sum  of  1499/.  19«.» 
making  in  the  whole  1999/.  19s.;  then  the  condition  of  the  same  was,  that  if 
the  heirs,  executors,  or  administrators  of  Mary  did  and  should,  within  six 
months  after  her  decease,  pay  onto  the  plaintiff,  &c.,  the  full  sum  of  1999/. 
19s.,  together  with  interest  for  the  same  at  the  rate  of  5/.  per  cent,  per  annum, 
or  so  much  of  the  principal  or  interest  thereof  as  J.  Hiller  should  have  omitted 
to  pay,  (it  being  agreed  that  he  should  regularly  pay  the  interest  thereof  to  the 
plainttfr  half-yearly,  as  the  same  should  become  due,)  then  the  said  bond  to  be 
void:  and  the  plaintiff  averred  that  he  did  advance  to  «/.  Hiller,  before  the 
delivery  of  such- bond,  600/.,  and  did  abo  in  Mary^s  lifetime,  and  before  the 
making  her  promise  and  undertaking  next  mentioned,  advance  and  lend  to  J. 
Hitter^  by  good  bills  to  his  satisfaction,  divers  other  large  sums  amounting  in 
the  whole  to  1490/.  19s.,  making  in  the  whde  1999/.  19s;,  whereof  ilfary  had 
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notice,  and  that  Joseph  omitted  to  pay  any  part  of  the  principal,  and  paid 
interest  thereon  only  up  to  the  Ist  of  July  1801 ;  he  then  averred  the  death  of 
•/.  Muggeridge  afterwards  and  before  the  promiae  of  Marv  next  mentioned* 
that  she  survived  him,  and  that  the  principal  sum  of  1099/.  19^.,  so  lent  by 
the  plaintiff  to  J,  Hilltr^  and  for  securing  tlie  repayment  of  which  and  interest, 
Mary  so  made  and  delivered  the  ^aforesaid  writing  obligatory,  and  all  r^^^ 
interest  thereon  from  the  1st  of  July^  1801,  being  and  remaining  wholly  ^ 
unpaid,  and  Mary  having  full  knowledge  and  notice  of  the  premise*,  she 
itfierwards,  and  after  the  death  of  her  hust>and,  /.  Muggeridge^  and  whilst  she 
was  sole,  and  a  widow,  to  wit,  on  tlie  11th  of  July,  1804,  at  Jjondon,  &c.,  in 
consideration  of  the  premises,  undertook  to  the  plaintiff  tliat  the  bond,  (that  is 
to  say,)  the  principsd  money  and  interest  secured  by  the  bond,  should  be 
settled,  (that  is  to  say,)  paid,  by  her  executors;  and  the  plaintiff  further  averrtd 
that  il/ary  afterwards,  to  wit,  on  the  28th  of  Jipril,  1811,  at  London f  ^lc.^ 
died,  having  first  duly  made  and  published  her  last  will  and  testament  in  writing, 
and  thereby,  af\er  devising  the  messuage  to  the  defendant,  Nathaniel  Mug* 
^eridge,  in  fee,  and  after  giving  several  l^^gacies  as  therein  particularly 
mentioned,  gave  and  bequeathed,  subject  to  such  legacies  and  to  the  payment 
of  her  just  debts,  funeral  and  testamentary  expenses,  all  the  residue  of  her 
c'5tate  and  effects,  real  and  personal,  to  the  defendant,  Nathaniel  Muggeridge^ 
and  thereby  appointed  the  two  defendants  executors  thereof,  who  afterwards 
duly  proved  the  same,  and  took  upon  themselves  the  burthen  of  the  execution 
thereof;  and  the  plaintiff  further  averred,  that  the  said  principal  money,  and 
interest  from  the  time  aforesaid,  at  the  time  of  the  death  of  Mary  was,  and  still 
was  wiiolly  unpaid,  and  that  divers  goods,  chattels,  and  effects,  rights,  aud 
credits,  which  were  of  Mary  the  deceased  at  the  time  of  her  death,  more  than 
Kufficient  to  satisfy  the  principal  and  interest,  and  all  the  other  just  debts  of 
Mary^  had  come  to  and  been  in  the  hands  of  the  defendants,  as  executors,  to  be 
administered ;  and  that  the  defendants,  as  such  executors,  afterwards,  and  afler 
the  expiration  of  six  months  from  the  death  of  the  said  Mary,  to  wit,  on  the  1st 
of  November,  181 1,  at  London,  &c.,  had  notice  of  all  and  singular  tlie  premises 
aud  were  then  requested  by  the  plaintiff  to  settle  *the  bond,  (that  is  to  r-^.^ 
say,)  to  pay  the  principal  money,  and  interest  so  omitted  to  be  paid  by  /•  ^ 
JJUlcr,  according  to  the  form  and  effect  of  such  promise  and  undertaking  of 
2Mary  in  her  lifetime  so  by  her  made:  but  that  they,  not  regarding  such 
'j)ronuse  and  undertaking  of  Mary,  did  not  nor  would,  when  so  requested,  or  at 
any  time  since,  setde  such  bond,  or  pay  the  principal  and  interest,  and  the  same 
remained  wholly  unpaid.  There  was  another  count,  omitting  the  statement 
of  the  setdement,  and  stating  tlie  bond  to  be  given  in  consideration  of  the  loan 
made  to  Joseph  Hlller,  and  the  death  of  Jomi  Muggeridge,  the  husband,  and 
the  survivorship  and  subsequent  promise,  will,  and  decease  of  Mary,  probate, 
the  possession  of  assets,  notice,  request,  and  refusal  of  the  executors.  The 
tliird  count  stated  a  promise  made  by  the  deceased  while  she  was  sole  and  a 
widow,  in  consideration  of  money  before  then  advanced  to  Joseph  HUler  at  her 
request,  her. subsequent  will  and  death,  and  probate,  the  possession  of  assets, 
notice,  request,  and  refusal  to  pay  by  the  executors.  There  were  other  counts, 
varying  the  statement,  and  counts  upon  an  account  stated  with  the  deceased. 
The  defendant  pleaded  the  general  issue.  Upon  the  trial  of  the  cause  at  the 
sittings  after  Jmlary  term,  1813,  at  Guildhall,  before  Gibbs,  J.,  the  transaction 
was  proved  as  stated  in  tlie  first  count,  so  far  as  related  to  tlie  setllcment,  kian, 
and  bond,  a  letter  was  proved,  written  by  the  deceased  during  her  widowhood, 
addressed  to  the  plaintiff,  stating  **  that  it  was  not  in  her  power  to  pay  the 
bond  off,  her  time  here  was  but  short,  and  that  would  be  settled  by  her 
executors."  The  jury  found  a  verdict  for  the  plaintiff,  which. at  the  iimo  of 
the  trial  was  entered  generally  upon  the  whole  declaration. 

Shepherd,  Serjt.,  in  Easier  term  last,  moved  that  the  plaintiflT  aught  be  com* 
|elled  U>  enter  bis  verdict  upon  one  count  only. 
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,  .„-^      *Per  Curkan,    It  is  hard  upon  a  counsel  to  be  compelled  to  elect 
-^  ai  nut  priiu^  id  the  hurry  of  the  cause,  upon  what  count  he  will  take  his 
verdict,  but  he  ought  afterwards  to  make  an  election. 

Lens^  Sent.,  for  the  plaintiff',  electing  the  first  count,  Shepherd  moved  in 
arrest  of  judgment,  on  the  ground  that  no  sufficient  consideration  was  shown 
for  the  promise  of  the  deceased.     The  court  granted  a  rule  niau 

Leru  and  Besi^  Seijts.,  in  this  term  showed  cause.  They  admitted  that 
when  the  deceased  gave  the  bond,  being  covert,  she  had  no  power  thereby  to 
bind  herself,  but  contended  that,  notwithstanding  that,  the  promise  which,  af\er 
she  was  liberated  from  all  restriction,  she  gave  in  confirmation  of  the  bond, 
was  obligatory  on  her.  The  same  payment  which  was  recited  to  be  the  con- 
sideration of  the  bond,  is  a  sufficient  consideration  for  the  subsequent  promise. 
This  differs  nothing  from  the  case  of  infancy,  and  the  many  other  cases  which 
subsist  in  the  Engtish  law,  where,  though  a  party  is  not  compellable  to  make 
a  promise,  yet  if  he  does  make  it,  the  promise  shall  be  compulsory  on  him. 
In  certain  cases  where  the  law  destroys  the  remedy,  as  in  the  case  of  the  stat- 
ute of  limitations,  a  subsequent  promise,  operating  by  the  old  consideration,  will 
revive  the  remedy.  So,  if  an  estate  be  devised  vox  payment  of  debts,  the  law 
will  not  intend  that  it  is  exclusively  for  the  payment  of  such  debts  as 
are  not  barred  by  the  statute  of  limitations,  but  will  intend  the  devise  to 
be  for  payment  of  all  debts  whatever,  unless  advantage  is  taken  of  the 
statute  of  limitations  by  plea.  Lord  Mansfield,  C.  J.,  thought  the  rule 
of  nudum  pactum  was  much  too  strict,  and  that  it  was  competent  for 
parties  to  make  their  own  agreements  on  deliberation,  and  if  they  did  so 
think  fit  to  make  them,  tliat  they  must  be  subject  to  them.  It  is  now  fully 
M31  i^c^"2^  ^  ^^^  1^^«  ^^^  i^  there  be,  even  in  the  strictest  ^morality,  the 
-^  foundation  for  a  promise,  and  the  promise  be  accordingly  made,  it  is  binding, 
It  is  a  new  ligamen^  though  not  a  new  consideration,  for  if  there  were  a  new  con- 
sideration, it  would  be  clearly  good.  Goodright  ex  dem.  Carter  v.  Strapham^ 
Cowp,  201.  Lord  Mansfield  held,  that  an  account  stated  by  a  widow,  allow- 
ing interest  on  a  mortgage  executed  by  her  during  coverture,  a  direction  given  by 
her  in  writing  to  her  tenant  to  attorn  to  the  mortgagees,  and  a  paper  whereby 
she  purported  to  surrender  the  possession,  amounted  to  a  delivery  by  her  in 
her  widowhood  of  the  mortgage  deed,  holding  her  previous  delivery  during 
coverture  to  be  absolutely  void.  [Mansfield^  C.  J.  That  was  certainly  a  veiy 
strong  case,  and  I  very  well  remember  the  surprise  I  felt  at  the  time  when  it 
was  decided,  because  it  was  making  those  acts  of  the  widow  equivalent  to  a 
formal  re-d^ivery  of  the  deed,  and  others  were  much  surprised  at  it,  but  it 
strongly  recognizes  the  principle  that  a  moral  obligation  is  a  good  consideration. 
Chambrtt  J.  evinced  doubts  of  this  case.  Gibbs^  J.  The  position  in  PerkinSf 
s.  154,  is  not  that  re-execution,  but  only  re-delivery  was  requisite,  and  Lord 
Mamfield  held,  that  her  acts  were  tantamount  to  a  re-delivery.  He  begins  by 
saying,  **I  thought  it  cruel  to  ccmtend  for  the  wife  that  the  mortgage  was  void,*' 
**a  security  which  was  entered  into  for  the  maintenance  of  herself  and  her  family,*' 
*^and  after  so  many  solemn  acts  on  her  part,  it  is  a  proceeding  against  every 
principle  of  natural  justice  and  equity."]  The  doubt  on  that  case  has  always 
been  on  the  form  in  which  Lord  Mansfield  applies  the  principle,  not  on  the 
principle  itself:  there  cannot,  however,  be  a  stronger  case  of  moral  obligation 
than  the  present,  for  the  giving  this  bond  of  the  deceased  was  the  inducement  to 
the  plaintiff  to  lend  the  money.  Trueman  v.  Fenton^  Cofop,  544.  Lord 
Mantifidd  and  the  rest  of  the  court  fully  recognize  the  principle,  and  found  on 
^A^  it  their  decision,  that  a  bankrupt,  promising  after  lie  has  ^obtained  his 
^  certificate  to  pay  a  debt  thereby  barred,  is  bound  by  his  promise, 
Barne$  v.  Hedley^  earUt^  2,  184.  A  promise  to  pay  the  prinetpal  money  lent 
on  a  nmrioQa  seenrity,  with  l^gal  interest,  was  held  valid;  and  many  cases  to 
die  like  <tfect  aie  there  cited.    Although  no  reaeoos  are  assigied  for  the  judg* 
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ment,  it  mast  necessarily  hzre  proceeded  on  the  groand  that  a  moral  obligatioii 
will  support  a  promise  to  pay. 

Shepherd  and  Vaughan^  Seijts.^  contra.  The  case  of  Doe  t.  Straphani 
is  favorable  to  the  defendants.  The  court  were  obliged  to  hold  that  the  deed 
of  a  married  woman  was  absolately  void,  and  by  a  refinement  in  law  they  pre- 
sumed a  re-delivery ;  but  no  consideration  is  necessary  to  give  eflect  to  a  deed, 
therefore  the  case  does  not  decide  that  an  engagement  made  by  the  feme  covert, 
or  money  paid  for  her  use,  was  a  good  consideration  for  the  subsequent  act. 
It  will  not  be  contended  that  the  letter  amounts  to  a  re-dehvery  of  this  bond ; 
if  it  does,  let  the  plaintiff  sue  on  the  bond.  [Lens  disclaimed  the  re-delivery.] 
Barnes  v.  Hedley  vfzs  decided  on  the  ground  that  the  money  advanced  to  the 
defendant  was  an  old  subsisting  debt,  and,  therefore,  a  good  consideration  for  the 
promise.  [^Heath,  J.  In  the  case  of  usury  there  could  be  no  subsisting  debt. 
Gibbs,  J.  lu  this  case  there  was  an  advance  of  money.]  The  feme  covert 
never  had  the  money :  neither  can  a  feme  covert  by  any  means  create  a  debt  from 
herself,  so  that  on  the  declaration  the  case  stands  thus,  that  she,  not  being 
indebted,  was  not  liable,  and  in  consideration  of  her  not  being  liable,  she  under- 
took to  pay;  If  this  money  had  been  advanced,  not  on  her  bond,  but  on  her 
mere  promise,  a  subsequent  promise  to  pay  made  when  she  became  discovert, 
would  be  merely  void.  A  by-gone  debt  from  a  third  person  would  be  no  con- 
sideration for  a  promise  to  pay.  There  must  be  an  agreement  not  to  sue,  or 
*some  new  consideration  moving  to  the  promiser  or  from  the  lender.  The  ^^ . . 
devise  of  the  property  to  the  executors,  is  no  consideration.  There  is  no  ^  ' 
mutuality  or  connection  between  this  consideration  and  this  promise,  for  tlie 
whole  transaction  had  an  end  before  the  deceased  was  discovert.  .The  law 
does  not  recognize  the  principle  to  the  extent  stated,  that  every  moral  obligation 
of  any  sort  or  kind  whatever  would  be  a  good  consideration  for  a  promis(\ 
There  must  be  a  mutuality.  This  cannot  be  a  stronger  case  than  if  the  money 
had  been  advanced  to  the  feme  covert  herself;  yet  in  Hoyd  v.  Zee,  1  Str,  94, 
it  was  held  by  Pratt ^  C.  J.,  where  a  married  woman  gave  a  note  as  a  feme 
sole,  and  after  her  husband's  decease,  in  consideration  of  forbearance  to  sue, 
promised  payment,  that  the  note  was  not  barely  voidable,  but  absolutely  void, 
and  that  forbearance,  w  lie  re  originally  there  was  no  cause  of  action,  is  no  con- 
sideration to  raise  an  assumpsit.  Barber  v.  Fox^  2  Satmd.  134.  Assumpsit 
by  the  heir  to  pay  the  bond  of  his  ancestor,  in  consideration  of  forbearance  to 
sue,  was  held  void.  [Mansfield^  C.  J.,  and  Gibbs,  J.  Neither  of  those  cases 
is  applicable,  for  it  diu  not  appear  in  the  last  that  the  ancestor  bound  his  heir 
in  the  bond,  forbearance  to  sue  is  the  forbearing  of  that  which  he  may  legally 
inforce,  and  as  there  was  before  the  renewed  promise  no  right  of  action,  so 
there  could  be  no  forbearance.  It  might,  we  will  suppose,  have  been  the 
moral  duty  of  the  feme  covert  in  Lloyd  v.  Zee,  to  pay  the  note  before,  but  as 
she  was  not  legally  liable  without  a  promise  made  by  her  aAer  she  was  dis- 
covert, the  consideration  so  averred  did  not  exist ;  but  it  does  not  follow  that  no 
other  consideration  could  have  been  stated,  that  would  have  supported  the  pro- 
mise.] In  the  case  of  bankruptcy,  and  the  statute  of  limitations,  the  law  only 
suspends  the  remedy,  it  does  not  extinguish  the  debt;  but  here  no  debt  ever 
existed ;  the  acts  of  a  feme  covert  not  being  voidable  like  tliose  of  an  infant, 
but  actually  void. 

*Man8FIEld,  C.  J.  The  counsel  for  the  plaintiff  need  not  trouble  p^  .^ 
themselves  to  reply  to  these  cases;  it  has  been  long  established,  that  I- 
where  a  person  is  bound  morally  and  conscientiously  to  pay  a  debt,  though 
not  legally  bound,  a  subsequent  promise  to  pay  will  give  a  right  of  action. 
The  only  question,  therefore,  is,  whether  upon  this  declaration  there  appears  a 
good  moral  obligation  ?  Now  I  cannot  conceive  that  there  can  be  a  stronger 
moral  obligation,  than  is  suted  upon  this  record.  Here  is  this  debt  of  2000/. 
created  at  the  desire  of  the  testatrix,  lent  m  fact  to  her,  though  paid  to  HUler. 
After  her  husband's  death,  she  knowing  that  this  bond  had  been  given,  that  her 
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ton-in-law  had  received  the  money,  and  had  not  repaid  it ;  knowing  all  this, 
she  promises  that  her  executors  shall  pay :  if  then  it  has  been  repeatedly  de- 
cided that  a  moral  consideration  is  a  good  consideration  for  a  promise  to  pay, 
this  declaration  is  clearly  good.  This  case  is  not  distinguishable  in  principle 
from  Barnes  v.  Hedley:  there  not  only  the  securities  were  void,  but  the  con- 
tract was  void;  but  the  money  had  been  lent,  and,  therefore,  when  the  parties 
had  stripped  the  transaction  of  its  usury,  and  reduced  the  debt  to  mere  princi- 
pal and  interest,  the  promise  made  to  pay  that  debt  was  binding.  Lord  Mans^ 
Weld's  judgment  in  the  case  of  Doe  on  the  demise  of  Carter  v.  Strapluin,  is 
extremely  applicable.  Here  in  like  manner  the  wife  would  have  been  grossly 
dishonest,  if  she  had  scrupled  to  give  a  security  for  the  money  advanced  at  her 
request.  As  to  the  cases  cited,  of  Lloyd  v.  Zee,  and  Barber  v.  Fox,  there 
was  no  forbearance,  and  those  cases  proceeded  on  the  ground  that  no  good 
cause  of  action  was  shown  on  the  pleadings. 

Heath,  J.  I  am  of  the  same  opinion.  Promises  without  consideration  are 
not  inforced,  because  they  are  gratuitous,  and  the  law  leaves  the  performance 
«.»-i  to  the  *hberaltty  of  the  makers.     The  notion  Uiat  a  promise  may  be  sup- 

'-^  ported  by  a  moral  obligation  is  not  modem;  in  Charles  the  Second's 
time  it  was  said,  if  there  be  an  iota  of  equity,  it  is  enough  consideration  for 
the  promise. 

CfuxBRE,  J.  There  cannot  be  a  stronger  or  clearer  case  of  moral  obliga- 
tion than  Uiis.  The  gentleman  has  done  this  lady  a  great  favor,  in  going  to 
ihis  expense,  and  accepting  an  invalid  security;  and  when  she  could  give  a 
better  security,  it  became  her  duty  so  to  do,  and  she  has  done  it.  In  the  cases 
cited  it  was  the  plaintiff's  fault  if,  having  it  in  his  power  to  state  a  good  con- 
sideration on  the  record,  he  neglected  so  to  do. 

GiBBs,  J.  I  agree  in  this  case  the  plaintiff  is  entided  to  recover.  It  can- 
not, 1  think,  be  disputed  now,  that  wherever  there  is  a  moral  obligation  to  pay 
a  debt,  or  perform  a  duty,  a  promise  to  perform  that  duty,  or  pay  that  debt, 
will  be  supported  by  the  previous  moral  obligation.  There  cannot  be  a 
stronger  case  than  this  of  moral  obligation.  The  counsel  for  the  defendant  did 
not  dare  to  grapple  with  this  position,  but  endeavored  to  show  that  there  was 
no  case,  in  which  a  subsequent  promise  had  been  supported,  where  there  had 
not  been  an  antecedent  legal  obligation  at  some  time  or  other;  from  whence 
he  wished  it  to  be  inferred,  that  unless  there  had  been  the  antecedent  legal 
obligation,  the  mere  moral  obligation  would  not  be  a  sufficient  consideration  to 
support  the  promise.  But  in  Barnes  v.  Hedley,  certainly  Hedley  never  was 
for  a  moment  legally  bound  to  pay  a  farthing  of  that  money  for  which  he  was 
sued;  for  it  appears  to  have  been  advanced  upon  a  previously  existing  usurious 
contract;  and  whatever  was  advanced  upon  such  a  contract,  certainly  could 
•481  "®^  ^  recovered  at  any  one  moment.  The  borrower,  availing  *himself 
-*  of  the  law,  so  far  as  he  honestly  might,  and  no  further,  reducing  it  to 
mere  principal  and  interest,  does  that  which  every  honest  man  ought  to  do  in 
like  circumstances,  promises  to  pay  it,  and  that  promise  was  held  binding.  As 
to  the  cases  of  Lloyd  v.  Zee,  and  Barber  v.  /bx,  they  have  sufficiently  been 
answered  by  my  lord,  and  my  brother  Chambre:  that  if  a  man  will  state  op 
his  declaration,  a  consideration,  which  is  no  consideration,  and  shows  no  other 
consideration  on  his  declaration,  although  another  good  consideration  may 
exist,  when  that  which  he  does  show  faUs,  he  cannot  succeed  upon  the  proof 
of  the  other  which  he  has  not  alleged.  Now  in  the  first  of  those  cases, 
there  was  clearly  no  forbearance,  because  forbearance  must  be  a  deferring  to 
prosecute  a  legal  right;  but  no  legal  right  to  recover  previously  existed. 
Whatever  other  consideration  might  exist  for  the  promise,  it  was  not  stated  in 
the  declaration :  it  is,  Uierefore,  clear  that  this  rule  must  be  discharged,  upon  the 
ground,  that  wherever  there  is  an  antecedent  moral  obligation,  and  a  subse- 
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quent  promiie  givea  to  perform  it,  it  is  of  sufficient  validity  for  the  plaintifT  to 
be  able  to  inforce  it.t 

Rule  diachai^d. 

[t  See  the  reporter*!  note  to  the  case  of  Wenmall  v.  Adney,  3  Boa.  &,  Pol.  252.    Yclv. 
41  b.  in  notU.    13  Johns.  259.   4  M.  &  S.  275.    1  B.  &.  A.  104.] 


♦LAING  V.  GLOVER.  ['iO 

A  vessel  which  sails  with  convoy,  and  is  driven  back  by  weather  into  her  port  of  clearance, 
may  lawfully  sail  thence  again  with  her  cargo  on  the  voyage,  without  waiting  lor  the 
next  convoy  from  the  same  port,  or  joining  convoy  from  any  other  port. 

This  was  an  action  on  a  policy  of  insurance  on  a  cargo  of  potatoes  on  board 
the  ship  Triumph,  on  a  voyage  from  Cork  to  Cadiz,  The  cause  was  tried  at 
Guildhall,  at  me  sittincs  after  Hilary  term,  1813,  before  Gibbs,  J.,  upon 
admissions,  which  stated  the  defendant's  subscription  to  the  policy  in  question; 
that  Daniel  Buckley  was  interested  in  the  goods,  as  averred  in  the  declaration ; 
that  the  ship  Triumph  sailed  with  ^convoy  from  Cork  on  the  voyage  insured 
in  February,  1811,  with  the  goods  on  board,  and  that  she  returned  to  that  port 
with  the  convoy;  that  she  sailed  again  with  the  same  convoy,  and,  having  met 
with  an  accident,  put  back  in  distress,  and  the  convoy  proceeded  without  her ; 
that  after  repairing  the  damage  she  had  sustained,  she  sailed  ultimately  on  the 
voyage  insured  without  convoy,  and  without  having  obtained  a  license  to  sail 
without  convoy,  (with  D.  Buckley,  the  owner  of  the  goods,  on  board,  who 
knew  the  ship  had  no  license  to  sail  without  convoy,)  and  was  lost  by  the 
perils  of  the  seas,  together  with  the  goods.  That  the^rt  of  Cork  is  the  gene- 
ral place  of  rendezvous  appointed  by  government  for  vessels  to  obtain  convoy, 
and  that  a  convoy  sailed  from  Cork  six  weeks  after  the  Triumph  sailed.  And 
it  was  agreed,  that  in  case  the  plaintiff*  obtained  a  verdict,  it  should  be  entered 
for  the  sum  of  167/.  lbs.  Id,,  and  that  the  party,  whether  plaintiff  or  defend- 
ant, succeeding  on  the  trial,  should  be  at  liberty  to  take  out  of  court  the  sum 
of  167/.  lbs.  Id,,  which  had  been  paid  into  court  by  the  defendant.  The  case 
turned  upon  the  convoy  act,  43  G.  3.  e,  57.  The  first  section,  after  reciting 
that  it  will  add  to  the  security  of  trade  to  prevent  ships  sailing  without  con- 
voy, except  in  certain  cases ;  enacts,  that  it  *shall  not  be  lawful  for  any  r^f'r^ 
ship  or  vessel  belonging  to  any  of  his  majesty's  subjects,  (except  as  is  ^ 
thereinafter  provided,)  to  sail  or  depart  from  any  port  or  place  whatever,  unless 
under  the  convoy  and  protection  of  such  vessel  or  vessels  as  shall  or  may  be 
appointed  for  that  purpose.  And  the  fourth  section  enacts,  that  in  case  any 
such  ship  shall  sail  or  depart  witliout  convoy,  or  shall  afterwards  desert,  or 
wilfully  separate,  or  depart  from  such  convoy,  contrary  to  the  provisions  of 
that  act,  every  policy  of  insurance,  or  contract  or  agreement  for  any  insurance 
upon  such  ship,  or  upon  any  goods,  &c.  laden  or  to  be  laden  on  board  thereof, 
or  upon  any  property,  freight,  or  other  interest  arising  out  of  the  same,  where- 
on insurance  may  lawfully  be  made,  (and  which  shall  be  the  property  of  the 
roaster  or  other  person  having  the  charge  or  command  of  such  ship  so  sailing 
without  convoy,  or  wilfully  quitting  the  same,  or  of  any  person  interested  in 
such  ship  or  cargo,  who  shall  have  directed,  or  have  been  any  way  privy  to, 
or  instrumental  in  causing  such  ship  to  sail  without  convoy,  or  wilfully  sepa- 
rating therefrom,)  shall  be  null  and  void.  Two  points  were  made  by  the 
defendant  at  the  trial.  First,  That  though  the  ship  had  broken  ground,  and 
sailed  with  the  convoy,  and  was  driven  back  by  distress,  she  was  bound  to  stay 
in  port  till  the  next  convoy  shotild  sail,  before  she  should  sail  again :  this  was 
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denied  by  the  plaintifT,  who  said,  this  case  was  like  the  case  of  a  warranty  to 
sail  with  conroy,  which  is  complied  with,  if  she  sails  once  with  convoy,  whc- 
titer  she  continues  with  it  or  not.  Gibbs,  J.,  so  ruled  it,  and  held  that  the  con- 
voy act  was  complied  with  by  her  sailing  once  with  convoy.  The  point  was 
not  reserved.  Secondly,  it  was  urged,  that  Buckley,  who  had  his  potatoes  on 
board,  was  on  board  also,  and  was  privy  to  and  instrumental  in  the  sailing  with- 
out convoy ;  to  which  it  was  answered  on  behalf  of  the  plaintiff,  that  as  it  did 
*5n  ^'^^  appear  that  *he  had  any  control  over  the  navigation  of  the  ship,  and 
^  as  the  insurance  was  on  his  goods,  and  not  the  goods  of  those  who  had 
the  conduct  of  the  navigation,  it  was  not  a  void  policy  within  the  fourth  sec- 
tion, even  if  there  was  not  a  sufScient  sailing  with  convoy  under  the  first  sec- 
tion.  A  verdict  passed  for  the  plaintiff  on  the  first  point.  On  the  last  point 
Gibbi,  J.,  also  thought,  that  the  plaintiff  was  not,  within  the  fourth  section,  a 
person  instrumental  in  causing  the  ship  to  sail  without  convoy,  the  case  being 
that  the  ship  and  convoy  first  sailed  together,  then  were  all  driven  back  toge- 
ther, then  all  sailed  together  again,  and  this  ship  was  then  driven  back  alone. 

Bt8t^  Serjt,  in  Easter  term  obtained  a  rule  nisi  to  set  aside  the  verdict,  and 
enter  a  verdict  for  the  defendant ;  and  he  and  Onslow,  Serjts.,  were  now  called 
on  by  the  court  to  support  their  rule.  They  urged  that  this  case  was  not  like 
the  case  of  a  warranty  to  depart  with  convoy,  which  is  a  condition,  and  to  be 
construed  strictly ;  and  wherein  the  moment  the  assured  has  left  the  port  with 
convoy,  he  has  done  all  that  is  necessary  for  him  to  do.  The  preamble  of  the 
act  is,  that  it  is  expedient  that  vessels  should  not  be  permitted  to  sail  without 
convoy,  except  in  certain  cases.  This  is  still  more  fully  expressed  in  the  body 
of  the  first  section :  it  shall  not  be  lawful  to  depart  from  any  port  or  place 
whatever,  without  the  convoy  of  such  ship  or  ships  as  shall  be  appointed  for 
that  purpose.  It  does  not  satisfy  the  terms  of  this  statute  to  sail  once  with 
convoy ;  vessels  are  not  to  sail  without  it.  As  much  mischief  will  attend  their 
sailing  a  second  time  without  convoy,  as  it  would  on  sailing  a  first  time  without 
it.  The  commerce  of  the  country  is  equally  exposed  to  depredation.  These 
words  are  general,  not  applicable  only  to  the  time  of  the  ship's  first  breaking 
•521  i^ound,  or  to  any  particular  *voyage.     The  intent  is,  that  it  shall  not  be' 

^  lawful  for  any  ship,  at  any  time,  to  sail  without  convoy;  if  a  ship  is  driven 
back  into  a  place  whence  convoy  cannot  be  had,  necessity  excuses  her  in  going 
thence  without  it ;  and  inasmuch  as  this  ship  was  driven  back  into  her  port  of 
clearance,  the  sixth  section  of  the  act  would  have  excused  her  proceeding 
thence  with  due  diligence  to  join  convoy  appointed  to  sail  from  some  other  port 
or  place ;  but  she  did  not  sail  in  quest  of  convoy,  but  sailed  on  the  voyage  ; 
and  the  port,  too,  into  which  she  was  driven  back,  was  a  port  whence  another 
convoy  would  sail  in  six  weeks,  of  which  she  might  have  had  the  protection  if 
she  would  have  waited  for  them.  The  difl^erence  in  the  risk  of  sailing  with  or 
without  convoy  is  very  material  to  the  underwriters.  This  is  a  legislative  en- 
actment for  a  great  national  purpose,  for  the  protection  of  our  trade  ;  a  policy 
which  must  be  supported;  and  the  legislature  has  carefully  guarded  against  any 
of  those  modes  which,  in  the  case  of  a  condition,  would  have  put  an  end  to 
the  condition.  No  exception  is  made  in  the  act  for  the  case  of  a  vessel  putting 
back,  other  than  that  of  license :  she  might  have  applied  for  and  obtained  a 
license,  if  it  were  inconvenient  to  wait  for  the  next  convoy.  She  can  never 
sail  again  from  a  place  where  convoy  can  be  gotten,  but  under  the  protection 
of  convoy.  There  is  no  case  decided  on  this  point,  but  the  court  will  not  nar- 
row down  the  general  terms  of  this  act  to  a  single  sailing  with  convoy.  Tiie 
assured  is  discharged  indeed  of  the  penalties  for  leaving  the  convoy,  because 
there  was  a  necessity.  As  to  the  other  point,  it  is  decided  by  the  case  of 
Wainhoust  v.  Covne,  ante,  4,  178.  [Mansfield^  C.  J.  It  was  perfectly  well 
known  to  the  assured  in  that  case,  that  the  ship  was  to  run  without  convoy. 
Gt66«,  J.    In  that  case  the  assured  was  consenting  to  her  sailing  without  con- 
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voy ;  he  did  not  indeed  consent  that  she  should  sail  without  a  '^license,  but  p^^.. 
the  act  prohibits  only  the  sailing  without  convoy ;  the  prohibitory  clause  ^ 
takes  no  notice  of  a  license.  There  is  an  excuse  given  by  another  section  of 
the  act  of  parliament,  if  the  assured  has  got  a  license ;  but  he  failed  to  obtain 
It,  and  so  sailed  unexcused.  The  counsel  for  the  plaintiff  distinguished  that 
case  at  the  trial,  in  this  point,  tliat  at  the  time  of  putting  the  goods  on  board, 
ihat  defendant  meant  the  ship  should  sail  without  convoy ;  here  this  defendant 
did  not.]  The  act  does  not  relate  to  the  moment  of  putting  the  goods  on  board ; 
it  relates  to  the  moment  of  sailing.  The  court,  in  the  case  of  fFainhouae  v. 
Cowie,  distinguished  the  being  privy  from  the  being  instrumental,  and  held  tliat 
either  avoided  the  insurance.  The  plaintiff  wished  it  to  be  aigued,  that  the 
assured  must  be  privy  to,  and  instrumental  \n  the  sailing  to  incur  the  forfeiture. 
But  mere  knowledge  of  the  fact  is  privity,  and  is  by  this  act  made  sufficient  to 
incur  the  prohibition.  This  defendant  was  with  his  goods  on  board  at  the  time 
of  the  sailing,  and,  therefore,  was  privy  to  the  sailing;  which  has  brought  him 
within  the  penalty,  and  he  has  proved  no  sufficient  excuse  to  bring  himself  out 
of  it  again  :•  but  is  clearly  an  offender  against  the  act. 

Shepherd^  Seijt.,  was  to  have  shown  cause  against  the  rule. 

Mansfield,  C.  J.  I  do  not  know  how  to  put  this  better,  than  by  comparing 
it  to  the  common  case  of  warranty  to  sail  with  convoy.  It  is  admitted  by  the 
defendant  that  the  ship  \s  excused,  as  in  a  case  of  necessity,  if  she  is  driven 
into  a  port  whence  no  convoy  is  appointed,  and  sails  from  thence  without  it ; 
but  there  is  no  excuse  in  the  act,  of  her  going  without  convoy  from  such  a  port 
into  which  she  is  driven,  because  there  is  no  convoy  from  thence.  There  is  not 
in  the  act  a  *hint  of  any  thing  to  be  done,  except  on  the  original  sailing;  it  r^^rA 
could  not,  however,  escape  the  legislature,  that  a  ship  sailing  with  convoy  ^ 
must  be  liable  to  be  driven  back,  and  meet  with  accidents,  and  that  there  ought  to 
be  some  provision  for  her  coming  out  again,  if  they  meant  to  legislate  for  that  case. 
We  think,  therefore,  it  must  be  interpreted  as  in  a  warranty,  and  that  if  she 
have  once  sailed  with  convoy  on  the  voyage,  she  has  complied  with  the  requi- 
sitions of  the  acts  ;  and  if,  for  some  necessary  cause,  she  is  honestly  obliged 
afterwards  to  leave  her  convoy,  this  is  not  deserting,  but  is  a  case  not  prohib- 
ited by  the  act. 

Heatm,  J.  The  ship  has  literally  complied  with  the  provision  of  the  statute, 
and  this  is  a  case  of  penalty  and  forfeiture,  and  we  are  not  to  extend  it. 

CiiAMBRE,  J.  I  think  the  act  meant  only  to  apply  to  her  first  sailing  in  her 
voyage,  and  I  think  it  is  not  for  us  to  extend  it  further,  and  there  is  very  good 
reason  why  it  should  be  so.  At  first  sailing,  a  ship  is  fully  manned,  victualled, 
and  provisioned,  proportionably  to  the  voyage  which  is  in  contemplation :  but 
it  would  gready  enhance  tlie  expenses  of  ship-owners,  if  every  time  a  ship 
was  obliged  by  bad  weather  to  put  back,  she  was  obliged  to  remain  till  a  fresh 
(!onvoy  was  appointed :  the  expenses  of  supporting  the  crew  and  revictualling 
the  ship  would  be  a  much  greater  evil  thau  could  be  compensated  by  any  ad- 
vantage to  be  derived  to  the  commerce  of  the  cpuntry  by  this  construction  of 
the  act. 

GiBBS,  J.  I  am  of  the  same  opinion.  I  attend  to  the  distinction  made  by 
the  counsel  for  the  defendant  between  the  words  of  a  warranty  to  sail  with 
convoy,  and  the  words  of  this  act,  and  to  their  argument,  that  *a  ship  p.^.. 
having  once  sailed  with  convoy,  according  to  the  warranty,  has  performed  ^ 
the  condition.  They  say  that  these  general  words  of  the  act  apply,  not  to  tlie 
first  going  from  port  only,  but  to  the  ship  ever  leaving  the  port,  or  leaving  any 
other  port  into  which  she  may  be  driven.  The  words  certainly  may  be  under- 
^tuod,  taken  by  themselves,  in  as  wide  a  sense  as  they  put  them  ;  but  we  are  to 
consider  them  with  reference  to  the  subject-matter.  Persons  engaged  in  sea-faring 
transactions  regulate  their  adventures  according  to  the  expected  convoys,  which 
are  tolerably  well  known  ;  and  it  seems  reasonable  to  understand  the  woriis  in 
the  same  mode  as  tlie  underwriters  understand  tlie  language  of  a  policy  when 
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they  make  insuraaces,  that  is,  looking  to  the  ship's  departure  with  convoy  in 
the  ordinary  course  of  trade  once,  and  not  requiring  it  upon  every  future  acci- 
dental driving  back ;  and  as  my  brother  Chanibre  says,  there  are  many  perish*' 
able  commodities,  which  would  perish  by  being  detained  for  the  next  convoy; 
and,  therefore,  as  the  words  will,  I  think,  admit  of  the  construction,  and  as  it 
would  very  much  shackle  the  commerce  of  the  country  to  put  on  ttiem  the  very 
fttrict  interpretation  contended  for,  we  think  that  we  ought  not  to  adopt  it.  The 
lule,  therefore,  most  be 

Discharged. 


,-g-,  •OLIVE  et  al.,  Assignees  of  JOHN  JACOB  and  WILLIAM  JACOB, 
-•  Bankrupts,  v.  Sx\IITH  et  al. 

0 

If  a  person  intrasted  with  value  trusts  his  creditor  with  that  which  may  become  produc- 
tive of  value,  the  first  becoming  bankrupt,  the  second  may  retain  his  debt  out  of  the 
proceeds  of  the  thing  intrusted  to  him,  and  only  pay  the  balance. 

<i.t  a  merchant,  employed  B.^  a  broker,  to  effect  policies  and  sell  goods,  and  trusted 
him  with  the  possession  of  the  policies.  A.  being  indebted  to  B.  for  premiums  of  in- 
Borance.  and  naving  obtained  an  advance  of  money  upon  a  pledge  of  goods  placed  in 
B*M  hands  for  sale,  but  not  on  those  goods  to  the  exclusion  of  A.'*  general  credit,  be- 
came bankrupt.  Afterwards  a  loss  happened,  and  B.  received  it  from  the  underwriters: 
held  that  this  was  a  mutual  credit,  within  the  stat.  30  G.  2,  c.  5,  and  that  B,  might 
retain  the  sum  received  for  the  loss,  in  liquidation  of  his  advances  as  well  as  of  the  bal- 
ance due  for  premiums. 

This  was  an  action  for  money  had  and  received,  and  upon  an  account  stated. 
Upon  the  trial  of  the  cause  at  OuUdhcdU  at  tlie  sittings  after  Hilary  term,  1813, 
before  GibbSf  J.,  it  was  proved,  that  the  defendants  were  insurance-brokers,  and 
had  for  some  years  been  in  the  habit  of  transacting  insurance  business  for  the 
Jacobsy  the  bankrupts.  The  defendants  were  also  general  brokers,  and  acted 
as  such  for  the  bankrupts.  The  bankrupts  had  deposited  some  wool  with  the 
defendants  for  sale,  about  four  months  before  their  failure  ;  and  a  few  weeks 
before  that  event,  placed  come  coffee  and  sugar  in  their  hands  also,  with  in- 
ttructions  to  sell,  and  obtained  from  them,  a  few  weeks  before  the  bankruptcy* 
an  agreement  to  advance,  upon  the  security  of  these  goods,  the  amount  of  two* 
thirtb  of  their  value,  by  the  defendant's  acceptances,  but  nothing  was  at  that 
time  said  concerning  the  policies.  The  defendants  accordingly  accepted  bills 
to  the  amount  of  15,742/.  6«.  6d,  There  was  also  a  ship  transferred  to  the 
defendants  for  their  further  security ;  and  the  bankrupts  gave  the  defendants 
anthority  to  apply  the  proceeds  of  the  goods,  when  they  should  be  sold,  to 
the  payment  of  the  bilb ;  if  the  goods  were  not  sold  in  time,  the  bankrupts 
were  to  provide  for  those  payments.  The  bankrupts  were  at  the  time  of  their 
failure  indebted  to  the  defendants  in  the  sum  of  4057/.  1  Is.  8(/.,  upon  the  bal- 
ance of  the  insurance  account,  making  a  total  sum  due  to  the  defendants  of 
(^-»-i  *19,799/.  18«.  2d.    The  defendants  had  effected  for  the  bankrupts  before 

-^  their  failure  a  policy  upon  the  ship  Invention^  upon  which  a  loss  occurred 
a^r  the  bankruptcy,  and  the  defendants  subsequently  received  thereon  the 
sums  of  13,691/.  10«.  11(/.,  and  45/.  from  the  underwriters,  making  together  an 
amount  13,736/.  165.  lit/.,  which  sum,  or  at  all  events  the  balance  thereof, 
amounting,  after  deducting  the  sum  due  on  the  insurance  account,  to  9659/. 
lU.  8(/.,  the  plaintiffs  sought  by  this  action  to  recover.  The  goods  were  not 
<old  till  after  this  money  had  been  recovered  from  the  underwriters.  No  ac- 
count of  any  transaction  relative  to  the  goods  had  been  rendered  before  the 
failure,  nor  did  it  appear  that  any  separate  insurance  account  had  been  rendered 
since  the  coramencemeut  of  these  transactions.     BetU  Serjt.,  for  tlie  plaintiftst. 

Vol.  L--^  d  *i 
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urged,  that  as  the  money  for  the  loss  was  not  receired  until  afler  the  bankraptey, 
tliere eould  be  no  set-oflf.  But  Shepherd,  Seijt.,  for  the  defendants, urged,  first  that 
tlie  defendants,  as  brokers,  had  a  lien  on  the  policy  for  their  general  balance,  or  if 
not,  then  that  this  was  a  case  of  mutual  credit  within  the  statute  5  0. 3,  c.  30,  9i 
32,  and  he  cited  the  cases  of  Parker  v.  Carter,  Cookers  Bankrupt  Lowe,  5  ed. 
567.  Whitehead  v.  Faughan,  ibid.  566.  Ex  parte  Deeze,  1  Atk.  228,  and  At- 
kinson, Assignee  of  Hodges,  v<  Elliott,  7  T.  B.  378.  Gibbs,  J.,  thought  that 
with  respect  to  the  policy  account,  there  was  no  doubt  that  the  sum  due  to  the 
defendants  for  premiums  was  to  be  set  against  the  sum  received  by  them  for 
losses,  and  they  might  retain  this  by  virtue  of  their  lien.  But  he  did  not  think 
the  brokers  had  a  lien  on  the  policy  for  their  advances  on  the  goods.  The 
question  was,  whether  the  whole  accounts  were  to  be  mingled,  and  whether 
the  defendants,  who  had  received  a  sum  of  money  on  that  policy,  could  apply 
it  as  against  the  money  that  had  been  advanced  on  the  goods,  and  whether  it 
was,  as  was  urged,  within  *the  statute  5  G.  2,, a  mutual  credit.  A.s  to  this,  p^^g 
Gibbs,  J.,  left  it  to  the  jury,  whether  the  effect  of  the  agreement  to  advance  L 
two-thirds  of  the  value  of  the  goods,  was  to  restrict  the  lenders  to  the  security 
of  those  goods  only,  and  not  to  give  them  the  general  security  of  the  defend- 
ants ;  if  it  was  not  restricted  to  the  goods,  he  thought  it  a  case  of  mutual  credit. 
The  jury  found  that  the  security  was  not  restricted  to  the  goods,  and  that  Uiere 
was  nothing  to  exclude  the  security  of  the  policies,  and  found  a  verdict  for  the 
defendants.  The  learned  judge  did  not  decide  this  on  the  authority  of  Parker 
V.  Carter  in  particular,  but  on  the  fact  that  the  bankrupts  had  trusted  the  de- 
fandants  with  the  possession  of  goods  and  of  policies  of  insurance ;  and  the 
defendants  had  trusted  the  bankrupts  with  the  money  advanced  and  tlie  pre- 
miums paid  for  them  on  the  policies  ;  and  that  the  general  principle  was,  that 
wherever  each  party  has  trusted  the  other  with  the  possession  of  value,  the 
assignees  of  either,  becoming  a  bankrupt,  cannot  withdraw  that  value  from  the 
other,  but  on  the  terms  for  paying  the  defendant  what  is  due  between  them. 

Best,  Serjt.,  in  Easter  term  obuined  a  rule  nisi  to  set  aside  the  verdict  and 
have  a  new  trial ;  upon  which  occasion 

Gibbs,  J.,  observed,  that  in  Parker  v.  Carter  it  was  held,  that  after  the 
defendant  had  been  beaten  out  of  both  his  grounds,  of  lien  and  of  mutual  debts, 
he  might  substantiate  his  demand  on  the  ground  of  mutual  credit.  In  that  case 
the  defendant  set  up  a  claim  on  a  policy  for  the  general  balance  due  to  him  as 
agent,  and  he  was  allowed  to  retain  the  policy  as  a  security  for  tlie  money  lent 
as  well  as  for  the  premiums.  He  thought  this  case  came  within  the  same  rule 
of  mutual  credit  Ex  parte  Deeze,  1  Atk.  228.  Lord  Hardwicke  there  says, 
*^  notwithstanding  the  rules  of  law  as  to  bankrupts  reduce  all  creditors  to  an 
equality,  yet  it  is  hard,  where  *a  man  has  a  debt  due  from  a  bankrupt,  ^^^^ 
and  has  at  the  same  time  goods  of  a  bankrupt  in  his  hands,  which  cannot  ^ 
be  got  from  him  without  the  assistance  of  law  or  equity,  that  the  assignees 
should  take  them  from  him  without  satisfying  the  whole  debt.  And,  therefore, 
the  clause  in  the  act  of  parliament  5  G.  2,  relating  to  mutual  credit,  has 
received  a  very  liberal  construction,  and  there  have  been  many  cases  which 
that  clause  has  been  extended  to,  where  an  account  would  not  lie,  nor  would 
this  court,  upon  a  bill,  decree  an  account.  It  is  very  hard  to  say  mutual  credit 
should  be  confined  to  pecuniary  demands,  and  that  if  a  man  has  goods  in  his 
hands  belonging  to  a  debtor  of  his,  which  cannot  be  got  from  him  without  an 
action  at  law  or  bill  in  equity,  that  it  should  not  be  considered  as  mutual  credit : 
and  Lord  Comperes  opinion  in  Demambray  v.  Metcalfe,  2  Vem.  601,  plainly 
favors  that  construction  ;  for  he  looked  on  the  jewels  pawned  and  notes  given, 
as  an  account  current  between  them.'*  Lord  Hardwieke's  doctrine  goes  the 
full  length  of  this  case.  In  the  case,  indeed,  Ex  parte  Ockenden,  1  Atk.  235, 
it  seems  as  if  Lonl  Hardwicke  had  decided  the  case  Ex  parte  Deeze  on  very 
different  grounds  than  those  stated  in  the  report  itself,  and  he  extremely 
shortens  £e  doctrine  there  laid  down,  and  says,  that  the  case  was  decided  on 
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th^  particular  circumstances,  vix»  the  state  of  the  account,  and  a  usage  of  the 
trade.  There  the  matter  rested  for  some  time  ;  but  it  will  be  found  that  tlie 
courts  have  always  since  inclined  to  support  the  doctrine  in  Ex  parte  Dttzt; 
ss,  in  Smith  ▼.  Hodion^  4  Term  Rep.  311,  did  Lord  Kenyon^  C.  J.,  and  they 
hare  since  inclined  to  that  view.  And  in  the  case  Ex  parte  Ockenden  no 
judgment  was  given.  [^Ee$t  and  Eatigk^  Seijta.,  observed,  that  in  the  latest 
editions  of  Atkme  it  appears  that  the  judgment  was  aflerwards  given  according 
«gQ-|  to  Loid  Hdrdwicke*s  ^original  opinion  in  that  caset,  narrowing  the  doctrine 

-*  he  had  advanced  on  the  case  Ex  parte  Deeze;  and  Lord  Mamtfldd^  C. 
J.,  in  the  case  of  Oreen  v.  Farmer^  4  Burr,  2222,  speaks  of  Ex  parte  Deeze 
in  the  same  vray.]  The  history  of  that  case  is  extraordinary.  My  Lord 
Chief  Justice  has  told  me,  that  early  in  his  life,  in  the  very  teeth  of  Green  v. 
Farmer,  he  and  the  late  Lord  ^ehburton  proved  a  custom  for  dyers  to  have  a 
lien  for  their  general  balance ;  and  I  have  myself  proved  that  custom  several 
times  since.  In  Green  v.  Farmer  there  was  no  evidence  of  it,  and  the  case 
was  decided  on  the  ground  that  no  such  custom  existed.  If  the  doctrine  of  Ex 
parte  Duze  is  to  be  supported,  the  docurine  of  lien  is  quite  put  out  of  doors  in 
ail  cases  of  bankruptcy  whatever.  For  the  doctrine  of  mutual  credit  will  cover 
all  the  cases  of  lien,  and  also  goes  a  freat  deal  further.  In  the  case  of  French 
et  al.,  assignees  of  Cox  v.  Fenn^  Cookers  Bankrupt  Law,  5  ed.  554,  the  court 
speaks  with  great  approbation  of  Ex  parte  Deeze,  and  Buller,  J.,  and  after* 
wards  Lord  Alawifield,  C.  J.,  adopted  it  as  a  principle,  that  wherever  there  is 
a  mutual  trust,  that  is,  wherever  one  party  being  indebted  to  another  intrusts 
that  other  with  ffoods,  it  is  a  case  of  mutual  credit.  And  this  is  not  an  obitur 
dictum^  but  made  a  material  ingredient  in  the  judgment  in  an  important  case, 
French  v.  Fenn,  I  have  said  the  more  on  this  subject,  because  it  is  a.  very 
important  doctrine. 

Shepherd  and  Faughan,  Seijts.,  on  a  former  day  in  this  term  showed  cause 
against  the  rule.  They  contended  that  whether  the  case  of  Parker  v.  Carter 
*611  ^^^  ^^  ^^®  Aground  that  the  broker  had  a  lien  on  the  policy  for  every 

-'  thing  that  might  be  due  to  him,  or  whether  it  proceeded  on  the  doctrine 
of  mutual  credit,  it  was  equally  decisive  in  favor  of  the  defendants.  The  cir- 
cumstance that  the  money  was  in  this  case  received  after  the  bankruptcy  made 
DO  difference.  If  they  had  a  lien,  whether  they  received  the  money  before  or 
after  the  bankruptcy,  they  would  equally  have  a  right  to  retain  it  to  the  amount 
of  their  debt.  If  the  lien  was  limited  to  the  insurance  account,  it  became 
necessary  to  inquire  whether  this  transaction  constituted  a  mutual  credit.  If 
the  defendants  had  received  the  money  before  the  bankruptcy,  there  would 
bare  been  a  regular  legal  set-off.  The  words  of  the  stat.  5  G,  2.  c.  30.  a.  28* 
are,  **  where  there  hath  been  mutual  credit  given  by  the  bankrupt  and  any 
other  person,  or  mutual  debts  between  the  bankrupt  and  any  other  person,  at 
any  time  before  such  person  became  bankrupt,  the  commissioners  shall  state 
the  account  between  them,  and  one  debt  may  be  set  against  another,  and  what 
shall  appear  to  be  due  on  either  side  on  the  balance  of  such  account,  and  on 
•etting  such  debts  against  one  another,  and  no  more,  shall  be  claimed  or  paid 
on  either  side  respectively."  The  courts  have  all  held,  that  mutual  credit 
means  something  more  than  mutual  debt :  it  extends  to  this ;  wherever  at  the 
time  of  the  bankruptcy  each  party  has  been  trusting  the  other  with  power  to 
receive,  though  the  money  be  not  received  at  the  time  of  the  bankruptcy,  yet 
if  it  be  at  any  time  received  by  virtue  of  that  trust,  it  comes  within  the  descrip- 
tion of  mutual  credit.  Ex  parte  Deeze  was  the  case  of  a  packer,  who  clearly 
bad  a  lien  for  his  packing  account,  but  it  was  decided,  that  if  he  had  another 
debt  due  to  him  from  the  same  peison,  the  goods  should  not  be  taken  from  him 

tin  Greeme  v.  Farwur,  1  BL  Sep.  653,  Lord  Manajidd  it  made  to  say,  "  Athna  only 
reports  whst  was  said  (in  ExpaHe  Oekenden,)  on  the  12th  of  Aug.,  1754.  It  stood  over  to 
the  20ih  of  Dee,i  and  no  precedents  being  then  produced  to  the  contrary,  he  determined 
aecordiog  to  his  opinion  iu  Aug%9t,  as  reported  by  Atkyna," 
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till  he  was  paid  the  whole.  That  was  a  question  upon  a  custom  of  trade,  fiut 
the  only  question  which  can  arise  upon  a  custom  of  trade  is  *this,  whether  p,^.^ 
a  man  hath  a  general  lien  for  ail  goodd  which  are  benefited  in  like  manner  ^ 
by  his  performing  on  them  a  similar  operation,  or  only  for  the  operation  performed 
on  that  particular  article ;  but  it  cannot  be  raised  as  a  question  upon  a  custom 
of  trade,  whether  the  lien  shall  extend  to  all  debts  whatever  due  between  the 
parties.  Drench,  Asngnee  of  Cox,  y.  Fenn,  Cooke,  5  ed.  554.  It  is  material 
there,  that  a  much  larger  sum  was  due  from  Cox  to  the  defendant,  than  his 
share  of  the  pearls  was,  which  raised  the  question,  not  whether  the  defendant 
could  retain  the  one-third  of  the  price  of  the  pearls,  which  he  had  advanced  for 
the  purchase  of  them,  but  whether  he  had  a  right  to  retain  one-third  of  the  pro- 
ceeds. The  pearls  were  not  sold  at  the  time  of  the  bankruptcy ;  so  it  was  not 
a  case  of  set-off,  and  the  only  question  was,  whether  it  was  a  case  of  mutual 
credits.  That  was  held  a  mutual  credit.  Lord  Mansfield  said,  '*  Cox  had 
trusted  Fenn  with  the  pearls,  and  Fenn  had  trusted  Cox  with  other  goods, 
which  in  all  probability  he  would  not  otherwise  have  done."  So,  here  the 
bankrupts  had  trusted  the  defendants  with  the  policy,  and  the  defendants  had 
trusted  the  bankrupts  for  the  money.  ^u//er,  J.,  says,  *' Where  there  is  a 
trust  between  two  men  on  each  side,  that  makes  a  mutual  credit.  Mr.  Lee^s 
argument  goes  on  the  ground  that  there  are  in  the  statute  no  such  words  as 
mutual  credit,  but  only  mutual  debts;"  and  he  refers  to  PreBcotVa  {\  Atk. 
230,)  and  Deeze's  cases.  Therefore  the  court  considered  the  last  as  decided 
on  the  general  principle,  and  not  on  the  particular  circumstances :  for  if  that 
had  been  decided  on  a  custom  of  trade,  it  could  have  had  no  possible  reference 
to  the  case  of  French  v.  Femu  fVhitehead  v.  Vaughan.  [^Gibba,  J.,  Buller, 
Jm  says,  that  case  was  decided  stricdy  on  the  law  of  lien.]  It  is  only  cited  to 
show  that  the  circumstance  of  receiving  the  money  after  the  bankruptcy  makes 
no  difference.  Atkinaon,  Assignee  of  *  Hodges  v.  EUiottn  7  T,  R,  378.  r^,«^ 
In  that  case  there  was  a  specific  transaction,  in  which  the  defendant  would  ^ 
become  indebted  to  Hodges  in  the  sum  of  130/.  on  the  llth  o{ December,  1706, 
and  Hodges  would  be  indebted  to  the  defendant  in  230/.  on  the  9th  of  March, 
1797;  yet  it  was  held,  that  the  bankruptcy  happening  on  the  1 3th  of  December, 
the  one  sum  might  be  retained  by  the  defendant  against  tlie  other:  and  the 
court  there  approve  of  the  case  Ex  parte  Prescott,  There  were  debita  in 
prcesenti  soloenda  in  futuro.  So  here,  it  must  have  the  same  operation  be- 
tween the  parties,  as  if  the  payment  had  been  made  at  the  time  the  trust  was 
given.  Fx  parte  Boyle,  Cooke,  5  ed.  561.  Lord  Cork  lent  Shepherd  his 
notes  for  981/.,  and  Shepherd  promised  to  indemnify  him.  Shepherd  becoming 
bankrupt  before  two  of  the  notes  were  due,  Lord  Cork  paid  what  remained  due 
on  them,  Shepherd  having  paid  100/.  in  part.  The  Lord  Chancellor  held, 
that  the  administrator  of  Lord  Cork  was  entitled  to  set  the  debt  due  to  Shep^ 
herd  against  the  payments  after  the  bankruptcy.  This  case  must  necessarily 
have  proceeded  on  no  other  ground  than  that  of  a  mutual  credit ;  for  it  is  only 
by  the  statute  49  G.  3.  c.  121.,  that  if  a  person  is  surety  for  another,  tliougli 
he  pays  not  the  money  before  bankruptcy,  he  may  pay  it  after,  and  prove  it 
under  the  commission.  That  case,  therefore,  most  obviously  shows,  thiit 
though  there  was  no  debt  due  at  the  time  of  the  bankruptcy,  yet  that  as  there 
was  a  mutual  credit,  when  that  n^utual  credit  ripened  into  a  mutual  debt,  it 
became  the  same  thing  as  if  it  had  existed  in  the  shape  of  a  debt  at  the  moment 
when  the  mutual  credit  was  created. 

In  Smith  v.  Hodson,  Lord  Kenyan,  C.  J.,  there  recognizes  both  the  cases. 
Ex  parte  Deeze,  and  French  v.  Fenn.  If  there  had  been  no  mutual  dealings, 
the  defendant  Hodson  in  that  case  could  not  have  proved  his  acceptance  a5  a 
debt  under  the  commission.  But  when  the  assignees  brought  an  action  against 
him  *for  goods  sold  and  deUvered,  it  was  holden,  in  order  to  enable  him  to  r«^  j 
counterbalance  his  acceptance  by  the  goods,  that  he  had  a  mutual  credit :  ^ 
for  Lewis  and  Potter  had  trusted  the  defendant  with  the  goods,  and  the  defendant 
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had  trnsted  the  bankrapts  with  his  acceptance ;  and  though  it  was  not  paid  till 
after  the  bankruptcy,  yet  the  right  should  refer  to  the  time  of  creating  the  credit 
Lord  Hardtvicke^s  lirst  opinion  is  the  best.  [Mansfield,  C.  J.  Unfortunately 
Lord  Hardwicke's  judgments  in  general  are  known  only  by  Mr.  Alkyna* 
reports,  which  are  extremely  inaccurate.  6  East,  29,  n.  per  Lord  Elhnhoroughf 
ate,  2  fVoodtson,  362.]  The  last  case  is  precisely  in  point,  and  justice  is 
on  this  side.  Ex  parte  Prescott,  1  Atk,  232,  has  been  confirmed  by  many 
subsequent  cases.  The  petitioner  was  creditor  by  notes  for  100/.,  and  10/./ 
and  debtor  by  bond  of  340/.,  not  payable  for  near  three  years  after  the  petition, 
and  he  prayed  and  was  permitted  to  pay  only  the  balance.  At  that  time  a 
debitum  in  prmsenti  solvendum  infuturo  could  not  be  proved  under  a  commis- 
sion of  bankruptcy.  So  Ijord  Hardivicke  necessarily  must  have  decided  this 
case  on  the  ground  of  mutual  credit,  as  the  reporter  represents. 

But  being  prevented  by  indisposition  from  arguing  the  case, 

Rough,  Serjt.,  endeavored  to  support  the  rule.  In  the  case  Ex  parte  Oeken' 
den,  the  court  expressed  a  wish  not  to  break  in  upon  the  laws  of  bankruptcy^ 
The  defendants  have  called  in  aid  the  justice  of  the  case.  It  is  a  mere  ques* 
tion  of  law,  and  there  is  no  more  injustice  done  if  the  plaintiff  succeods  in  this 
cause,  than  there  is  in  any  other  cases  of  bankruptcy.  [Mansfield,  C.  J.  Aec.'] 
The  original  briefs  and  record  in  Parker  v.  Carter  have  been  searched  into,  and 
that  case  is  found  distinguishable  from  this ;  the  printed  report  of  the  case  states 
•A51  ^^  defendants  *to  have  been  general  agents :  it,  therefore,  was  important 

^  to  inquire  in  what  their  agency  consisted.  By  the  case  laid  before 
Wood,  B.,  then  at  the  bar,  for  his  opinion,  on  which  tlie  action  was  brought,  it 
appears  that  the  general  agency  was  exercised  in  the  capacity  of  an  insurance- 
broker  only.  Williams  was  at  this  time  indebted  to  Carter  ^  Co,,  for  other 
assurances  effected  for  him.  .  Therefore,  it  appears  there  was  no  general 
agency,  otherwise  than  in  the  character  of  insurance  broker,  which  differs  that 
case  from  the  present.  And  the  question  in  that  case,  therefore,  was,  whether 
the  allowance  to  the  defendant  sliould  go  beyond  the  expenses  on  that  particular 
policy ;  and  the  term  general  agent,  as  it  is  there  used,  means  that  he  had  a 
general  hen  for  all  poUcy  business.  [Gibbs,  J.  I  observe  that  the  argument 
in  the  report  of  that  case  is  not  founded  on  the  ground  of  mutual  credit,  but  of 
hen  only,  which  seems  to  agree  with  the  plaintiff's  hypothesis,  and  it  is  extra- 
ordinary that  the  special  case  reserved  upon  the  trial  of  the  cause  leaves  us  in 
the  same  obscurity :  it  says,  he  acted  as  insurance-broker,  and  general  a;^nt, 
as  per  accounts  annexed.]  Those  accounts  have  not  been  found.  [A/a;is- 
fidd^  C.  J.  It  was  a  strange  thing  if  there  the  question  was,  whether  the 
defendant  should  retain  only  for  his  balance  on  that  particular  policy,  or  for  the 
general  balance  of  the  insurance  account.  Gibbs,  J.  I  came  to  London  in  1775. 
1  was  pretty  early  conversant  with  some  business  of  that  sort,  and  never  remem- 
ber aoy  doubt  to  have  existed  in  the  profession  whether  a  policy-broker  had  a 
lien  for  his  general  balance  on  the  insurance  accounts.]  fVood*s  opinion  was, 
that  he  had  no  such  lien.  [Gibbs,  J.  The  difficulty  is,  that  if  the  doctrine  of 
mutual  credit  is  to  prevail  to  this  extent,  there  is  no  case  where  the  doctrine  of 
*A61  ^^^^  '^^^^  ^  mooted  in  bankruptcy:  for  wherever  there  is  a  lien,  *!here  is 

^  also  a  mutual  credit.  Yet  the  cases  have  not  gone  on  that  ground,  but  many 
of  them  have  been  seriously  and  carefully  considered  on  the  question  of  lien.J 
£x  parte  Ockenden  was  cfecided  against  the  principle  of  mutual  credit,  and  it 
now  appearing  that  Ex  parte  Deeze  was  decided  on  Uie  particular  circumstances, 
that  case  must  also  be  laid  aside.  French  v.  Fenn  falls  very  much  within  the 
principal  case.  [Gibbs^  J.  There  was  no  express  credit  in  French  v.  Fenn, 
but  the  contrary.]  Rough  admitted  that  he  did  not  know  how  to  explain  away 
Ftendi  v.  Fam^ 

Mjomatw. 
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On  this  day  Best  endeavored  to  support  the  rule.  He  urged  that  the  decisions 
relied  on  by  the  defendant  had  gone  much  further  than  the  letter  of  the  act  of 
parliament  warranted ;  the  true  sense  of  mutual  debts  and  mutual  credits  was 
to  be  confined  to  pecuniary  transactions  only,  and,  inasmuch  as  there  were 
contradictory  decisions  upon  the  point,  the  most  reasonable  should  be  adhered 
to:  the  right  of  set-ofT  could  not,  for  the  purposes  of  justice,  be  carried  too  far; 
but  tlie  right  of  mutual  credits  was  not  to  be  extended,  because,  instead  of  favor- 
ing an  equjd  distribution  of  the  funds  among  the  creditors  at  laige,  wherein  the 
E-eatest  equity  lies,  it  favors  an  individual  at  the  expense  of  the  general  creditors, 
ord  Hardwickt  is  opposed  to  himself  in  two  conflicting  decisions ;  and  Lord 
Afanafield,  in  Green  v.  Farmer,  1.  Bl.  653,  says  that  Mix  parte  Ockenden  is 
the  better  doctrine :  the  cases  Ex  parte  Deeze,  Ex  parte  Prescott,  Ex  parte 
BoyUy  French  v.  Fenn,  and  Parker  v.  Carter,  must,  therefore,  be  considered 
as  having  proceeded  on  a  mistaken  doctrine.  (He  prayed  that  this  case  might 
be  Uimed  into  a  special  verdict,  and  might  go  to  the  dernier  resort.) 

•Mansfield,  C.  J.  The  case  of  ParAcr  v.  Carter  runs  upon  all-fours  with  r-j^^^ 
the  present  case :  the  cases  of  French  v.  Fenn,  and  Ex  parte  Prescott,  are  ^ 
also  prodigiously  strong :  some  of  those  cases  seemed  to  have  gone  further  than 
the  words  of  the  statute  would  clearly  warrant,  and  say  that,  wherever  there  is  a 
mutual  trust,  the  balance  only  shall  be  paid.  I  should  have  thought  that  the 
words  of  the  statute  meant  only  money  transactions,  but  if  the  extension  of 
mutual  credit  be,  as  it  has  been  contended,  a  mistaken  doctrine,  the  mistake  is 
60  deeply  rooted,  it  having  been  again  and  again  confirmed,  tliat  it  would  be 
rash  indeed  to  overturn  it ;  and  there  is  a  great  deal  of  justice  in  the  determi- 
nation, at  which,  not  only  the  Court  of  King's  Bench,  but  the  Court  of  Chan- 
cery, have  arrived  on  this  point.  It  would  be  nugatory  to  put  this  in  a  course 
of  furtiier  discussion,  when  every  court  would  say  that  the  point  had  been  deter- 
mined  again  and  again ;  the  rule,  therefore,  must  be  discharged. 

Heath  and  Chambre,  Js.,  concurred. 

Ginns,  J.  The  result  of  the  case  of  Green  v.  Farmer  was  contrary  to  this 
doctrine,  and,  therefore,  if  die  doctrine  of  mutual  credit  is  to  prevail  to  the 
extent  now  contended  for,  the  case  of  Green  v.  Farmer  was  wrongly  decided: 
that  case  was  decided  solely  on  the  question,  whether  the  dyer  had  a  lien,  and 
the  question  of  mutoal  credit  was  not  thought  of.  The  point  was  considered 
in  the  cases  of  Ex  parte  Prescott  and  Ex  parte  Deeze,  and  from  thenceforth, 
as  far  as  we  can  learn,  it  was  at  rest  for  a  considerable  period,  till  the  case  of 
French  v.  /bm,  which  took  place  about  thirty  years  ago ;  and  the  case  Ex  parte 
JDetze  was  tlien  again  brought  forward.  The  Court  of  King's  Bench  gave  it  a 
good  deal  of  consideration:  the  case  Ex  parte  Ockenden  was  mentioned,  but 
the  court  gave  credit  to  the  case  Ex  *parte  Deeze,  by  adopting  tlie  doc-  i-^gg 
trine  laid  down  in  that  case;  and  the  judges,  in  deciding  subsequent  cases,  ^ 
always  expressing  their  approbation  of  it.  Supposing  the  doctrine  to  prevail, 
all  the  law  of  lien,  is,  as  I  before  stated,  superseded  in  cases  of  bankruptcy, 
because  that  can  never  arise  witliout  the  question  of  mutual  credit  arising  at 
the  same  time.  The  doctrine  has  been  established  not  only  in  tiie  Court  of 
King's  Bench,  but  in  the  Court  of  Chancery :  for  in  the  case  Ex  pcrte  Boyle, 
though  the  chancellor  at  first  doubted  whether  he  could  receive  the  proof  or 
not,  he  afterwards  was  of  opinion  that  the  petitioner  was  entitled  to  set  off  the 
debt  due  to  Shepherd  against  the  payments  made  after  the  bankruptcy.  Lord 
Hardwicke  was  much  struck  with  the  justice  of  the  doctrine,  and  with  the 
hardship  if  it  should  be  otherwise ;  it  is  too  much  to  ask  us  to  send  the  case  to 
two  other  courts,  when  the  counsel  for  the  plaintififs  clearly  show  they  are 
convinced  in  this;  and  tlio  more  the  docUrine  is  thought  of,  and  the  more 
they  discuss  and  analyze  every  case  that  has  been  so  decided,  the  more 
ihey  fed  it. 

Rule  discharged. 
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*MOORE  V.  TAYLOR  and  DRY. 


An  inferior  officer  in  Instifyiiig  under  •  warrant  of  attachment  issued  by  a  sheiiiT  under  a 
Justidt»^  need  not  show  any  return  of  the  writ  or  warrant. 
Neither  need  he  show  that  a  summons  issued  before  the  distringat. 
The  statute  51  G.  3.  c.  124,  s.  2,  regulating  process  by  summons  and  diitringai,  does  not 

extend  to  counties  palatine. 
If  an  officer  under  process  justify  taking  away  ^oods  and  converting  them  to  his  own 

use,  which  is  underwarrantable,  but  qualifies  it  after,  by  sayiug  be  took  them  for  the 

purpose  of  attaching  the  plaintiff  according  to  the  exigency  of  the  writ,  he  throws  it  on 

the  plaintiff  to  show  the  excess  in  his  replication. 
The  uking  an  unreasonable  quantity  of  goods  under  proceaa  of  attachment  does  not  make 

the  officer  a  trespasser  mb  initio* 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 

dwelling-honse  at  Liverpool^  and  seizing  and  selling  his  goods.  The  defendants 

pleaded,  Ist,  the  general  issue.  2dly,  As  to  breaking  and  entering  the  plaintiff's 

dwelling-honse,  and  making  a  great  noise  and  disturbance  therein,  and  staying 

and  continuing  making  such  noise  and  disturbance  without  the  plaintiff's  license 

or  consent,  and  against  his  will,  for  the  time  in  the  first  count  mentioned :  and 

as  to  the  breaking  to  pieces,  damaging,  and  spoiling  the  clock  and  table,  and 

seizing  and  taking  the  goods  and  chattels,  and  carrying  away  the  same,  and 

converting  and  disposing  thereof  to  their  own  use;  that  the  defendant,  Taylor, 

prosecuted  out  of  the  chancery  of  our  lord  the  king  of  his  county  palatine  of 

Laneasteft  a  certain  writ  of  our  lord  the  king  called  a  justicies,  directed  to  the 

then  sheriflf  of  Lancaster^  by  which  writ  the  king  commanded  the  sheriff  that 

he  should  justice  the  plaintiff,  that  jusdy  and  without  delay  he  might  answer 

the  defendant,  7\n//or,  of  100/.,  as  he  said  he  could  reasonably  show  that 

thereof  the  plaintiff  ought  to  answer;  which  writ  afterwards,  and  before  the 

time  when,  ^.,  to  wit,  on,  d^c,  was  delivered  by  the  defendant,  Taylor^  to 

Edward  Greaves^  Esq.,  then  sherifif,  to  be  executed  in  due  form  of  law ;  and, 

therefore,  the  sheriff  afterwards  and  before  the  time  when,  dec,  on  the  19th 

day  of  February^  made  his  certain  warrant  in  writing  under  his  hand  and  seal 

of  office  of  sheriff,  and  directed  the  same  to  the  defendant,  />ry,  and  otliera 

,^^-|  therein  named,  bailiffs  of  the  sheriff,  and  by  the  warrant  ^commanded 

^  them  and  every  of  them,  jointly,  and  separately,  that  they  or  some  of 

them  should  attach  the  plaintiff  by  his  goods  and  chattels,  so  that  he  might 

appear  at  the  then  next  county  court  which  was  to  be  holden  for  the  county, 

to  answer  the  defendant,  Taylor^  of  a  plea  of  trespass  on  the  case  to  his 

damage  of  100/.,  which  warrant  afterwards,  and  before  the  time  when,  dec,  on 

the  same  day,  dec,  was  delivered  by  the  defendant  Taylor  to  the  defendant  Dryt 

80  being  such  bailiff,  to  be  executed  m  due  form  of  law ;  by  rirtue  of  which 

writ  aiKl  warrant  the  defendant  Dry^  so  being  such  bailiff,  afterwards  at  the 

time  when,  dec,  peaceably  and  quiedy  entered  into  the  messuage  in  which,  dec^. 

(the  outer  door  thereof  being  then  and  tliere  open,)  in  order  to  seize  and  take, 

and  did  seize  and  take  tlie  goods  and  chattels  of  the  plaintiff  in  the  declaration 

mentioned,  the  same  being  in  the  same  messuage,  for  the  purpose  of  attaching 

the  plaintiff  according  to  the  exigency  of  the  writ  and  warrant;  and  in  so  doing 

the  defendant  Dry^  so  being  such  bailiff,  then  and  there  necessarily  and 

unavoidably  committed  the  acts  above  justified.     The  plaintiff  demurred  to 

this  plea,  and  assigned  for  cause  that  it  did  not  thereby  appear  that  the  supposed 

attaehment  of  the  plaintiff  by  his  goods  and  ehalteb  in  the  declaration  mentioned 

vas  reasonable  attachment,  or  mich  as  the  defendant  Dry  was  authorized  to 

make  under  and  b^  virtoe  of  th«  writ  and  warrant  m  the  plea  mentioned.    The 

defendants  joined  m  demurrer* 

BeH^  Serjt,  endeavored  to  support  the  demurrer  (  he  abandoned  the  eau^e 
specially  assigned,  and  the  authority  of  Hargrtave  v.  Ward^  Lutw,  1456»  in 
Mpport  of  iL    He  contended,  Arsti  that  since  the  statute  51  G.  8.  c.  124«  s.  2, 
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which  directs  that  no  writ  of  distringai  shall  issue  until  affidavit  is  made  of  the 
personal  service  of  a  summons  *and  notice  of  the  intention  of  the  pro-  p_. 
cess,  or  permission  given  by  the  court  to  issue  that  process  without  the  ^ 
personal  service,  in  case  that  cannot  be  had,  this  plea  ought  to  have  shown  that 
the  summons  was  personally  served,  or  a  rule  of  court  obtained,  before  the 
defendants  bad  executed  the  process.  [The  court,  however,  were  clear  that 
this  act  did  not  extend  to  counties  palatine :  and  threw  out  that  it  did  not  even 
extend  to  the  Court  of  Exchequer.!]  Secondly,  the  plea  did  not  set  forth  either 
plaint  or  summons  to  warrant  the  attachment.  The  plea  in  Hargreavt  v.  TVard 
alleges  the  plaint.  [The  court  reminded  him  that  proceeding  was  by  plaint, 
not  by  juaiicieSf  and  that  the  first  process  on  a  justicie$  is  to  attach  the 
defendant,  hy  his  goods.'  2  Inst,  312.]:]  Next.  The  defendants  affect  to 
justify  the  carrying  away  the  goods  and  converting  them  to  their  own  use, 
whereas  they  ought  to  keep  them  till  the  next  court,  and  restore  them  if  the 
plainiifT  appears,  and  if  he  does  not  appear,  they  are  forfeited.  Co,  Dig, 
County  Process.  C.  9.  Briggs  v.  CoUingson^  0  Mod.  71.  The  process  is 
only  to  compel  an  appearance.  And  Trevor^  C.  J.,  there  held  that  the 
defendant  could  not,  under  process  of  an  inferior  court,  justify  the  carrying  the 
goods  away,  until  failure  of  appearance.  So,  2  Lord  Raym.  1 530.  iVutkins 
V.  BesU  the  justification  under  process  of  an  inferior  court  there  pleaded,  is, 
that  the  defendant  took  the  goods  *with  intent  to  restore  them  when  the  ^4^70 
plaintiff  should  appear  to  the  plaint.  [Per  Curiam,  This  plea  states  \r*^ 
that  the  defendant  took  the  goods  to  dispose  of  them  according  to  the  exigency 
of  the  warrant;  and  if  he  committed  any  abuse  or  excess,  or  did  any  thing  else 
which  was  not  justifiable,  the  plaintiff  might  have  replied  it.  This  objection, 
therefore,  is  of  no  avail .1  Thirdly,  it  is  not  stated  that  the  writ  was  returned. 
In  all  cases  where  an  ofhcer  justifies  under  process,  he  must  show  either  that 
the  writ  has  been  returned,  or  that  he  has  done  all  that  he  can  and  that  his 
duty  requires,  by  averring  that  the  writ  is  not  yet  returnable.  1  WUs.  17. 
Middleton  v.  Price,  So,  Freeman  v.  Bluett,  1  Salk.  409.  Holt,  C.  J.,  and 
the  court  agreed,  that  wherever  a  principal  officer  is  to  justify  under  a  return- 
able process,  he  must  show  that  the  writ  was  returned ;  for  he  is  commanded 
to  return  the  writ,  and  shall  not  be  justified,  unless  he  show  that  he  paid  a  due 
and  full  obedience  in  acting  under  it.  The  attachment  is  a  writ  directed  by 
the  sherifif  to  the  bailiff*,  who,  is  therefore,  in  this  case,  a  principal  officer;  and  , 
he  must  show  the  return.  For  this  is  not  like  a  common  warrant,  where  the 
sheriff  is  merely  ministerial,  but  the  sherifi*  is  a  judicial  officer  in  executing  a 
writ  o£ju8ticies. 

Per  Curiam,  The  case  in  Salkeld  distinguishes  the  case  of  a  subordinate 
officer  who  has  not  the  return  of  writs,  from  that  of  a  principal  officer;  the 
former  need  not,  in  his  justification,  show  a  return.  The  bailiff  here  is  no 
principal  officer;  he  does  not  make  returns  of  writs:  he  only  comes  to  the  next 
court,  and  shows  what  he  has  done.  The  warrant  is  not,  in  its  terms,  made 
returnable;  no  return,  therefore,  can  be  made  to  it.  Neither  is  the  sheriff  the 
judge  of  the  county  court,  but  the  suitors :  and  the  sheriff  is  an  officer  of  the 
court,  and  'the  bailiff  is  merely  his  subordinate  officer.  The  plea  is  the  p^^^ 
ordinary  plea  of  a  warrant,  as  in  the  common  case.  L  '^ 

Lens,  Serjt.,  was  to  have  argued  for  the  defendant. 

Judgment  for  the  defendant. 

t  On  this  same  day  the  reporter  heard  Pet^emorB  in  the  Exchequer  for  a  diitringat^  on 
sn  affidavit,  coDformable  to  the  statute  51  G.  3.  e.  124,  that  the  officer  had  not  been  able 
to  serve  the  process  on  the  defendant  in  person.  The  court  granted  it  as  a  motion  of 
course.  On  inquiry  he  was  informed  that  there  had  been  a  great  struggle  when  the  act 
first  passed,  whether  it  should  be  held  to  extend  to  that  Court,  the  officers  contending  totit 
vin&iis,  that  it  did  not,  but  the  court  had  held  that  it  did. » 

X  Chief  Baron  Comyn,  Dig.  County,  e.  9.  Froent,  limits  this  to  the  case  of  trespaas. 
and  thinks  that  in  other  actions  the  process  on  njuitiiiei,  is  hytununont,  attachment,  and 
distress  infinite. 
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NORRIS  and  DES8E,  Demandants ;  ,  Tenant;  ,  Vouchee. 

Recovery  mmended  by  striking  out  tba  name  of  one  of  two  demandante,  who  dies  pend- 
ing the  recovery. 

Hbtwood,  Serjt.,  moved  to  amend  a  recovery  by  striking  out  the  name  of 
one  of  the  demandants,  Norris  ;  there  being  many  parties  to  the  conveyance, 
and  some  residing  in  Ireland,  so  that  much  time  was  required  for  obtaining 
their  acknowledgments,  the  precaution  had  been  taken,  in  order  that  there 
might  be  the  less  danger  of  losing  the  recovery  by  the  demandant's  death  before 
it  was  perfected,  than  if  there  had  been  only  one,  of  declaring  in  the  deed 
making  the  tenant  to  the  precipe,  that  Norris  and  Desse  and  the  survivor  of 
tliem  should  be  the  demandants.  Norris  was  since  dead,  and  it  was  prayed 
tliat  Desse  might,  therefore,  now  stand  on  the  record  as  the  sole  demandant. . 

The  court  permitted  the  amendment. 


n4]   *M£YER  et  al.,  Assignees  of  GRANT,  a  Bankrupt,  v.  SHARP  et  al 

A  merchant  pledges  for  value  the  bills  of  lading  of  an  expected  cargo,  his  property,  in  the 
profits  of  which  his  agents  abroad  were  interested  in  a  certain  proportion.  His  agents 
without  the  knowledge  of  the  owner  or  the  pawnees,  dispose  of  part  of  the  cargo  abroad, 
after  which  the  owner  becomes  a  bankrupt :  he  induces  the  agents  to  replace  the  goods 
disnosed  of,  by  others,  of  which  the  agents  give  him  bills  of  lading,  and  he  sends  them 
to  the  pawnees,  to  make  good  their  security.  Held  that  the  assignees  of  the  bankrupt 
mieht  recover  the  substituted  goods  against  the  pawnees. 

A  bin  of  lading  is  not  a  necessary  instrument  oi  the  transfer  of  property  in  goods  con- 
signed to  the  owner. 

Ao  agent  who  is  paid  by  a  proportion  of  the  profits  of  the  adventure,  is  not,  therefore,  a 
partner  in  the  goods. 

This  was  an  action  of  trover  brought  to  recover  the  value  of  certain  quantities 
of  tallow,  isinglas,  bristles,  beeswax,  hemp  and  fiax,  which  constituted  the 
cargo  of  the  ship  Latona  from  St.  Petersburgh  to  London.  Upon  the  trial  of 
the  cause  before  MansJUld^  C.  J.,  at  the  sittings  in  London  after  Hilary  term, 
1812,  the  plaintiffs  recovered  a  verdict  for  13,327/.  5«.  7(/.,  the  agreed  value 
of  the  goods,  subject  to  the  opinion  of  the  court  on  the  following  case.  Grant 
was  a  merchant  in  London  trading  extensively  to  and  from  Hussia;  he  was 
not  known  by  any  person  in  this  country  to  have  any  partner  in  any  of  his 
dealings  or  transactions.  The  defendants  were  brokers  in  London  employed 
by  him  to  sell  his  goods  imported,  and  were  in  the  habit  of  accomniodating  him 
with  their  acceptances,  upon  having  such  goods,  or  the  bills  of  lading  for  them, 
put  into  their  hands.  In  1809,  the  bankrupt  sent  out  the  Latona^  (amongst 
other  ships,)  to  St.  Pttersburgh  with  a  cargo,  which  he  had  purchased  and 
paid  for,  consigned  to  Krehmer,  Lang  ^  Co.  of  that  place,  who  were  to  return 
the  proceeds  to  him  in  Russian  produce.  Krehmer,  Lang  4*  Co.  were  interest- 
ed in  one-third  of  the  profit  and  loss  of  the  outward  adventure,  and  in  one-half 
of  the  profit  and  loss  of  the  homeward  adventure.  They,  in  October ^  1809, 
purchased  goods  with  such  proceeds,  and  shipped  them  on  board  the  Latona, 
under  bills  of  lading  of  that  date,  specifying  the  goods,  deliverable  to  the  orders 
of  the  shippers,  and  sent  these  bills  of  lading,  unindorsed,  to  the  bankrupt,  who 
*yo  received  them  in  February,  1810,  ami  on  the  21st  of  the  same  *month 
^  he  inclosed  tliose  bills  of  lading,  together  with  those  of  another  ship 
called  the  Droning  Maria,  in  a  letter  to  the  defendants,  stating  that  he  sent 
them  the  bills  of  lading  of  the  specified  goods  by  tlie  Latona,  and  that  more- 
over there  were  shipped,  per  the  JEolus  and  Jinna^  certain  other  speciiied  goods, 
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of  which  the  bills  of  lading  were  not  come  to  hand,  but  of  which  they  should 
be  put  in  possession  as  soon  as  received,  and  in  the  mean  while  the  bankrupt 
substituted  the  bills  of  lading  of  two  chartered  ships  called  the  Vrow  Gertina 
and  Vrow  Geraina^  with  their  specified  cargoes,  daily  expected,  and  wished 
the  defendants  to  accept  about  30,000/.  to  35,000/.  at  six  months  date ;  and  that 
for  such  amount  they  would  cover  themselves  by  insurance.  To  counteract 
the  irregularity  which  the  times  were  the  cause  of  in  the  bills  of  lading,  he 
pledged  his  honor  to  the  defendants  that  the  whole  should  be  delivered  to  them 
in  the  same  manner,  as  if  the  bills  of  lading  could  be  legally  acted  upon.  On 
the  23d  of  the  same  month  Grant  drew  sixteen  bills  of  exchange  on  the  defend- 
ants, amounting  in  the  whole  to  33,000/.,  of  which  he  advised  them;  and  as  a 
farther  security  for  the  advance,  he  therewith  bound  himself  to  make  over  to 
them  a  full  and  complete  title  not  only  to  the  goods,  but  to  the  three  ships  first 
named  in  his  former  letter,  which  were  his  own  property,  in  any  manner  they 
might  consider  most  eligible.  These  bills  the  defendants  accepted,  and  duly 
paid.  The  bankrupt  stopped  payment  on  the  8th  March,  1810,  and  commit- 
ted an  act  of  bankruptcy  on  the  24th  of  the  same  month,  but  a  letter  of  license 
was  afterwards  granted  him  by  his  creditors,  which  was  signed  by  the  defend- 
ants, who  were  fully  apprised  of  the  state  of  his  affairs  as  therein  described : 
a  commission  of  bankrupt  was  taken  out  against  him  on  the  18th  o^  December 
following,  under  which  the  plaintiffs  were  chosen  assignees  of  his  estate. 
The  Latona,  although  her  cargo  was  put  on  board  in  October,  was  obliged 
to  pass  the  winter  at  St,  Pelersburgh,  during  *which  Krehmer,  Lang  r^>ja 
4*  Co.,  without  the  knowledge  either  of  Grant,  or  of  the  defendants,  ^ 
took  from  on  board  her,  and  disposed  of  in  Bussia,  certain  pieces  of  saii-clotli, 
and  bales  of  ravenducks,  and  Flemish  cloths,  comprised  in  the  beforementioned 
bills  of  lading,  and  afterwards,  in  consequence  of  an  interview  between  the 
bankrupt,  who  went  to  the  North  o^  Europe  to  collect  the  effects,  and  Lang, 
and  of  a  remonstrance  made  by  Grant,  in  lieu  of  the  goods  so  taken  out, 
Krehmer,  lAing  fy  Co,  put  on  board  the  ship  Latona  certain  other  goods,  for 
which  the  bankmpt  obtained  from  them  bills  of  lading,  dated  the  8th  and  10th 
of  August,  1810,  whereby  the  master  of  the  Latona  **  acknowledged  to  have 
received  from  Krehmer,  Lang  4*  Co.  the  articles  therein  specified,  to  be  deliv- 
ered to  order,  say,  deliverable  to  the  holder  of  the  bill  of  lading,  signed  in  Octo- 
ber, 1809,  by  him  for  791  pieces  sail  cloth,  44  bales  Flemish  linen,  and  60 
pieces  ravenducks.  'i'he  bankrupt  sent  these  bills  of  lading,  not  indorsed,  in- 
closed in  a  letter,  which  he  addressed  from  Gottenburgh,  to  the  defendants, 
stating  that  the  Latona  was  on  her  voyage,  and  he  trusted  that  certain  sums 
therein  mentioned,  together  with  the  value  of  the  Latona,  would  cover  them 
for  the  advance  they  had  so  liberally  made.  The  Latona  arrived  in  London  in 
November  following,  when  the  whole  of  her  cargo,  consisting  of  such  part  of 
the  goods  mentioned  in  the  original  bills  of  lading  as  were  not  taken  from  on 
board  the  sliip  at  St,  Petersburgh,  and  the  goods  mentioned  in  the  bills  of 
lading  of  the  8th  and  10th  of  August,  1810,  were  taken  possession  of  by  the 
defendants,  who  afterwards  sold  the  same,  and  rendered  an  account  of  the  sales 
thereof,  entitling  it  as  **  of  goods  by  the  Latona,  sold  by  order,  and  for  account, 
of  Grant, ^^  The  net  proceeds  amounting  to  13,327/.  Ss,  Id,,  were  applied  by 
the  defendants  in  reduction  of  the  balance  due  to  them  from  the  bankrupt:  after 
giving  credit  for  this  sum,  the  defendants  were  still  creditors  of  the  *bank-  p,^^ 
rupt  to  a  considerable  amount.  Krehmer,  iMng  fy  Co,  vfere  largely  L  ' 
indebted  to  Mr.  Grant,  who  in  his  examination  at  the  trial  stated  that  the  goods 
in  dispute  were  his  property;  but  he  further  stated  in  explanation,  that  Kreh- 
mer, Lang  ^  Co,  were  interested  in  the  adventures  outwards  and  homewards, 
in  the  proportions  before  mentioned.  The  question  for  the  opinion  of  the  court 
was,  whether  the  plaintiffs,  as  assignees  of  the  bankrupt  Grant,  were  entitled 
to  the  value  of  the  whole,  or  of  any,  and  what  part,  of  the  cargo  of  the  Latona 
80  taken  possession  of  and  sold  by  the  defendants.     If  the  court  should  be  of 
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opinion  that  the  plaintiffs  were  entitled  to  the  whole  cargo,  then  the  Terdict  was 
to  stand;  if  to  any  part  of  the  same,  the  verdict  was  to  be  reduced  accordingly ; 
aad  if  the  coort  should  be  of  opinion  that  the  plaintiffs  were  not  entitled  to 
recover,  a  nonsuit  was  to  be  entered. 

ZfiM,  SeijL,  for  the  plaintiffs,  argued  that  they  were  entitled  to  recover  at 
least  the  substituted  part  of  the  cargo ;  for  that  although  a  bare  trustee  may, 
after  bankruptcy,  perfect  the  legal  transfer  of  property  which  has  previously 
been  equitably  assigned,  yet  that  does  not  apply  to  such  a  case  as  this,  where 
tlie  goods  which  are  the  subject  of  contest  are  entirely  a  new  creation  since  the 
time  of  the  bankrupt's  transfer  of  the  original  goods.  And  the  right  to  recover 
goes  to  the  entirety,  and  not  to  a  moiety  only  of  the  goods ;  for  Krehmer  ^ 
Jsong  were  never  partners  and  joint-owners  of  this  cai^,  but  only  partners  in 
the  profits  :  therefore  the  whole  of  these  substituted  articles  must  be  regarded 
as  entirely  a  new  purchase  on  the  sole  account  of  Grant,  made  at  a  time  when 
he  was  incapable  of  acquiring  property  for  his  own  benefit,  and  his  transfer 
of  it  to  the  defendants  was,  therefore,  ineffectual. 
«..g-i      *Vaughan,  Serjt.,  for  the  defendants,  contended  that  as  Grant  had 

-'  transferred  his  equitable  right  to  the  original  goods  before  the  bankruptcy, 
the  substimted  goods  must  ensue  the  same  title,  and  Grant  was  bound,  not- 
withstanding his  bankniptcy,  to  complete  the  transfer.  But  at  all  events,  the 
defendants  have  a  right  to  retain  the  share  of  Krehmer  4*  Lang,  who  were 
partners  with  Grant  in  the  cargo.  And  according  to  the  doctrine  of  Fox  v. 
Hanbury,  Cowp.  445,  Krehmer  ^  Lang  had,  after  and  notwithstanding  the 
bankruptcy  of  Grant,  a  right  to  consign  the  whole  investment  to  the  defend- 
ants, which  they  have  done  by  their  bills  of  lading,  and  the  plaintiffs  cannot 
maintain  trover  for  any  part  of  the  cargo.  [^GUfbe,  J.  In  the  case  o(  Fox  v. 
Hanbury,  the  parties  were  clearly  partners  in  the  trade;  here  Krehmer  fy 
Lang  are  partners  only  in  the  profit  of  the  adventure.]  It  is  also  stated  that 
the  defendants  were  considerably  in  advance  to  the  bankrupt,  which  makes 
this  a  case  of  mutual  credit,  and  brings  it  within  the  principle  of  Olive  v.  Smith, 
o/t/e  56.  Inasmuch  as  the  assignees 'cannot  stand  in  a  better  situation  than 
Grant  couki  have  done,  they  cannot  take  these  goods  out  of  the  possession  of 
the  defendants,  who  have  paid  for  them  a  valuable  consideration. 

Zens,  in  reply.  Even  if  Krehmer  ^  Lang  were  partners  in  the  cargo, 
the  plaintiffs  might  recover  the  bankrupt's  moiety.  It  is  assuming  the  question 
to  say  that  Grant  was  trustee  of  these  goods  for  the  defendants.  The  property 
was  not  in  existence  at  the  time  of  his  first  engagement  to  them,  and  ihe  ques- 
tion is,  whether  the  doctrine  of  equitable  lien  can  be  carried  so  far,  that  the 
goods  which  were  originally  the  subject  of  that  lien  being  done  away,  the  lien 
Siiall  attach  upon  other  goods  which  are  substituted  for  the  former.  Suppose 
y*Qn  both  ship  and  goods,  or  the  ship  instead  of  the  goods,  *had  been  changed, 

^  would  the  equitable  lien  have  continued?  The  legal  and  equitabie  lien  on 
this  part  of  the  property  commenced  at  the  same  instant.  When  Grant  gave 
the  pledge,  he  never  had  the  design  to  pledge  these  goods,  of  which  he  knew 
nothing,  nor  ever  was  at  any  time  the  owner:  he  pledged  the  then  existing 
cargo  of  the  Latona,  The  legal  tide  to  these  goods  never  was  in  Krehmer 
4*  Lang  as  supposed,  nor  were  they  tenantai  in  common ;  therefore  Fox  v 
Hanbury  does  not  spply* 

Mansfield,  C.  J.  This  is  an  action  of  trover  by  the  assignees  of  Grant,  a 
bankrupt,  against  the  Sharpen,  who  are  now  also  bankrupts,  to  recover  the 
value  of  divers  goods,  the  claim  to  which  stands  on  different  grounds.  As  to 
the  goods  originally  shipped  by  the  Latona,  the  Sharpee  acquired  an  equitable 
Hen  and  right ;  and  though  the  bills  of  lading  were  not  so  indorsed  as  to  give 
the  Sharpes  a  legal  title  to  the  goods,  that  imperfection  will  not  prevent  the 
Sharpes  from  retaining  those  goods  in  part  indemnity  against  their  acceptances 
of  Grant^s  bills.  But  as  to  the  substituted  goods,  I  am  sorry  to  say  they  stand 
on  entirely  different  groimd.    It  happened  that  Krehmer  fy  Lang  took  out  part 
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of  those  goods  which  wore  first  loaded  on  board  the  Latwia;  they  were  dis- 
posed of:  Grant  became  bankrupt  in  March^  and  in  August,  Krthmer  4*  Lang 
put  on  board  these  others,  which  are  called  sabstituted  goods,  and  Grant  has 
sworn  diat  these  goods  were  wholly  his  property.  He  says,  that  Krthmer  fy 
Lang  were  interested  in  the  adventure  ;  but  there  is  a  plain  and  clear  distinc- 
tion between  the  being  partners  in  the  goods,  and  being  interested  in  the  advtn* 
iure,  Krehmer  ^-  Latig,  by  the  direction  and  order  of  Grant,  assign  these 
goods  to  the  Sharpes,  which  would  give  them  the  legal  property,  if  Krehmer  ^ 
Lang  were  the  owners  of  these  goods  ;  but  *if  they  were  the  goods  of  p^^^ 
Grant,  Krehmer  fy  Lang  could  not  assign  them  at  all,  without  the  order  >- 
of  Grant,  and  Grant  was  now  become  incapable  to  give  the  order,  for  he 
ceased  to  have  property  in  them,  all  belonged  to  his  assignees ;  or  rather  tlie 
property  n^ver  was  in  Grant,  for  they  never  were  purchased  till  after  the  bank- 
ruptcy ;  the  plaintiffs  must,  therefore,  recover  the  substituted  goods  only. 

Heath  and  Chambre,  Js.,  concurred. 

GiBBS,  J.  I  am  of  the  same  opinion.  This  is  an  excessively  hard  case  on 
the  Sharpes,  and  if  in  any  of  Grant*8  letters  there  had  been  any  word  of  his 
pledging  the  cargo,  be  it  what  it  might,  I  should  have  thought  that  the  equitable 
assignment  would  have  taken  place ;  but  there  is  no  foundation  for  that,  and  if 
Grant  not  only  did  not  know  tliat  any  of  the  goods  would  be  taken  out,  and 
others  put  in  their  place,  but  did  not  provide  for  any  such  case,  it  would  be  too 
much  to  say,  that  when  the  case  occurred,  those  other  goods  could  pass  by  the 
original  transfer.  As  to  the  question  whether  the  defendants  can  retain  the 
goods  by  a  tide  derived  under  Krehmer  Ijf  Lang,  on  the  facts  stated  on  this 
case,  I  til  ink  it  clear,  that  the  intention  of  the  parties  was,  not  that  Krehmer  if 
Co,  should  have  any  interest  in  the  goods  themselves,  but  that  they  should  be 
interested  in  the  profits  of  the  concern  only.  It  has  been  insisted  that  the 
plaintiffs  are  entitled  to  recover  the  original  cargo  of  the  Latona,  because  the 
bills  of  lading  were  not  indorsed  to  the  defendants.  A  bill  of  lading,  however, 
is  cot  necessary  as  the  means  for  the  owner  of  goods  to  convey  his  interest 
therein.  Therefore  there  must  be  judgment  for  the  plaintiff  only  for  so  much 
as  was  included  in  the  bills  of  lading  of  the  8th  and  10th  of  August,  1810. 

Judgment  for  the  plaintiff. 


♦GABELL  V.  SHEVELL.  [♦Si 

A  tenant  is  not  entitled  to  deduct  from  the  rent  paid  to  his  landlord,  more  property-tax 

than  is  assessed  on  the  premises  under  schedule  A. 
Although  the  property- tax  assessed  under  both  schedulea,  A  and  B,  does  not  amount  to 

2s.  in  the  pouna  on  the  rent. 
And  the  assessment,  not  the  collector's  receipt,  is  the  criterion  how  much  the  tenant  may 

deduct. 

In  replevin,  tried  at  Westminster,  at  the  sittings  in  this  term,  the  defendant 
avowed  for  the  rent  of  certain  dwelling-houses  in  Bethnal'Crteen.  The  plain- 
tiff contended  that  he  had  paid  it,  but  he  computed  in  the  payment  the  sum  of 
8/.  5«.,  being  the  amount  of  certain  property-tax  which  he  had  paid  to  the  col- 
lector of  that  tax,  and  for  which  he  produced  the  collector's  receipts,  having 
printed  on  them  the  words,  ^  N.  B.  To  be  paid  by  the  tenant,  and  deducted  from 
the  rent."  The  defendant,  on  the  other  hand,  produced  the  assessment  of 
these  premises  to  the  property-tax,  by  which  it  appeared  that  only  four  parts  in 
seven  of  this  sum  tvas  assessed  on  the  landlord  under  schedule  A.,  in  respect 
of  the  dwelling-houses,  and  the  other  three  parts  on  the  tenant  under  schedule 
B.,  in  respect  of  his  beneficial  occupation  of  certain  gardens,  parcel  of  the  de- 
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mised  premisefl.  And  if  only  the  four  parts  were  to  be  compnted  as  pajrment 
to  the  landlord,  a  balance  remained  due  to  him  to  maintain  the  arowry.  But 
the  plaintiff  contended,  that  inasmuch  as  the  collector's  receipt  expressed  it  to 
be  all  due  under  schedule  A.,  and  as  the  landlord's  and  tenant's  assessment  did 
Dot  together  exceed  one  tenth  part  of  the  rent,  (the  premises  being  rated  below 
tlieir  real  value,)  the  plaintiflf  was  entitled  to  deduct  the  whole  of  ^is  sum  from 
his  landlord's  rent.  The  jury,  under  the  direction  of  Mansfield^  G.  J.,  found 
a  rerdict  for  the  avowant,  which 

Shepherd^  Seijt.,  now  moved  to  set  aside  upon  the  same  grounds  which  he 
had  made  at  the  trial. 

tg2^  *Massftku>,  C.  J.  These  receipts  were  blundering  receipts.  I  held  that 
^  it  did  not  signify  what  the  collector  received,  or  quo  nomine  he  received  it, 
bat  what  was  the  assessment.  The  avowant  put  the  assessment  in  evidence, 
which  the  plaintiff  ought  to  have  produced ;  and  according  to  the  assessment, 
1/.  on  each  tenement  was  assessed  under  schedule  A.,  the  159.  under  schedule 
B. :  and  all  had  been  allowed  to  the  plaintiff  which  was  assessed  under  sched- 
ule A.,  and  to  which  he  was  entided. 

GiBBS,  J.     It  is  an  attempt  of  the  plaintiff  to  make  the  landlord  pay  his  own 
property-tax  and  the  teuant's  property-tax  too. 

Rule  refused. 


it 


SAMPAYO  V.  DE  PAYBA. 

If  I  defendant  in  an  action  of  covenant  sue  out  a  writ  of  error  in  a  plea  of  trespass  on  the 

case,  and  obtain  an  allowance  of  error,  whereupon  the  record  of  the  plea  in  covenant  is 

traoacribed,  Semble,  thai  is  no  tuperaedeaa. 
Although  the  plaintiff,  after  receiving  notice  of  the  allowance  of  error,  gave  a  rule  to  tran* 

dcribe,  and  sued  out  two  writs  o(  aeirefaciaa  quart  executionem  non. 
The  Court  of  King's  Bench  will  amend  a  writ  of  error  from  C.  P.  in  caae,  by  converting 

it  to  a  writ  of  error  in  covenant. 

The  plaintiff  had  recovered  judgment  on  demurrer  in  an  action  of  a  covenant 
in  this  court,  for  a  sum  exceeding  9000/. :  the  defendant  sued  out  a  writ  of 
error  in  a  plea  of  trespass  upon  the  case,  and  obtained  an  allowance  marked  by 
the  officer.  The  plaintiff  not  being  aware  of  this  irregularity,  had  served  the 
defendant  with  a  rule  to  transcribe,  and  with  two  writs  of  scire  facias  to  com- 
pel an  assignment  of  errors.  The  transcript  returned  upon  this  writ  of  error 
stated  the  record  in  covenant,  as  it  was.  The  plaintiff,  however,  at  length 
*831  ^^^^^^  ^^^  irregularity,  treated  the  writ  of  *error  as  no  stay  of  his  pro- 
-'  ceedings,  and  sued  out  execution.  Vaughan^  Seijt.,  had  on  a  former 
day  obtained  a  rule  nisi  to  set  aside  the  execution,  upon  the  ground  that  the 
writ  of  error  operated  as  a  supersedeas;  against  which 

Shepherd  and  Onslow^  Serjts.,  on  a  former  day  showed  cause.  They  con- 
tended that  the  writ  of  error  and  allowance  in  case,  were  wholly  inoperative  to 
remove  into  the  King^s  Bench  a  judgment  in  covenant :  the  whole  jurisdiction 
was  under  the  writ,  and  to  give  jurisdiction  the  writ  must  be  well  pursued : 
where  the  court  are  requested  to  send  the  transcript  of  one  record,  and  they 
•end  the  transcript  of  another  record,  the  latter  is  not  well  removed.  The 
plaintiff  gave  the  defendant  a  nde  to  transcribe,  and  he,  in  obedience  to  that 
rule,  did  transcribe ;  but  that  cannot  heal  the  irregularity :  the  rule  called  on 
the  defendant  to  transcribe  such  a  record  as  the  writ  purports  to  remove. 
Suppose  that  there  were  two  actions  pending  between  these  parties,  one  in 
covenant,  and  one  in  case,  and  the  defendant  had  sued  out  error  in  case  :  that 
c<ndd  not  warrant  the  transcribing  the  plea  on  the  writ  of  covenant :  this  is  not 

x2 
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■n  imgular  writ  of  error ;  it »  m  icfohr  writ  of  enoTt  but  not  in  this  csnse^ 
nor  toi^iin^  this  adm  of  eowemnu  Bat  mien  it  be  a  writ  of  error  in  this 
caofle,  itiloea  not  lemofe  the  leeord,  and  the  pbintiiT  is  wefl  warranted  in  suing 
ottt  exeeotion  tfaeieoii.  The  expression  that  the  record  is  rnnoTed,  is  inaccu- 
rate ;  the  leeord  is  never  remoTed,  bat  as  soon  as  the  transcript  goes,  the 
record,  iwaining  here,  ceases  to  be  materials  for  any  farther  proceeding  in  this 
eoorC 

Vaughan,  contra.  The  plaintiff  had  notice  of  the  mistake  by  the  service 
on  him  of  the  allowanoe  of  the  writ  of  error,  whereon  it  appeared.  He,  there- 
fore, has  waived  *the  mistake,  by  giving  the  rule  to  transcr^,  and  attend-  ^^^ . 
ing  at  the  transcribing  of  the  record :  and  by  suing  oat  in  the  King's  L 
Bench  two  writs  of  »drtfaeUu  to  assign  errors.  But  further,  the  record  is 
actnally  gone  to  the  Court  of  King's  Bench,  and  removed  from  this  court, 
which,  therefore,  can  no  longer  issue  execution  thereon.  Ordt  v.  Morton^ 
Ydv,  21 1.  *«  The  record  being  brought  into  the  King's  Bench,  is  well  removed, 
and  remains  there."  In  2  <Sirr.  837,  Suiter  v.  Bedtione^  a  distinction  is 
taken  between  error  in  the  Exchequer-Chamber,  and  the  case  of  a  writ  of 
error  from  C.  B.,  because  the  Court  of  Common  Pleas  sends  up  the  very 
record,  and  the  King's  Bench  sends  only  a  transcript.!  And  so  it  differs  from 
the  case,  wherein  error  is  brought  but  no  record  certified ;  for  there  the  plain- 
tiff upon  certificate  thereof  may  have  a  writ  de  executione  judicii  of  course, 
2  Safk.  146.  Anon.  So,  2  T.  R.  737,  Roche  v.  fFasbrough  and  Maiimd,  it 
was  said  by  the  court,  that  the  writ  of  error  removed  the  record  into  the  Ex- 
chequer-Chamber, and  till  it  was  remitted,  there  was  no  record  in  the  King's 
Bench  upon  which  the  defendant  could  be  chaiged  in  execution,  although  only 
one  of  the  two  defendants  had  sued  out  the  writ  of  error.  [^Gibbs^  J.  There 
the  writ  of  error  truly  described  the  record,  and  the  objection  was  only,  that 
the  judgment  being  against  two,  one  alone  had  sued  out  the  writ  of  error.3 
Whether  the  writ  of  error  was  right  or  wrong,  in  this  case,  as  in  that,  it 
removed  the  record.     He  also  cited  Caresivell  v.  Vaughan^  2  Sound,  38. 

Mansfield,  C.  J.  The  question  is,  whether  this  writ  of  error  be  effectual. 
The  argument  is,  that  this  record  is  not  effectual,  there  being  no  writ  of  error 
which  removes  this  action,  although  it  is  said,  there  is  a  writ  of  error  which 
removes  another  action. 

•Heath,  J.    In  the  case  of  Ginger  v.  Cowper  ^  Milea,  1  Sira.  608,  p^j,. 
2  Iji»  Roy,  1403,  it  is  admitted  by  Serjt.  Comyn  that  the  law  is  so,  and  ^ 
that  if  there  were  a  variance  between  the  writ  and  the  title  or  substance  of  the 
record  transcribed,  the  writ  of  error  would  be  inoperative. 

Chambrr,  J.  The  application  should  be  to  the  chancellor  to  amend  the 
writ  of  error. 

GiBBS,  J.  This  is  the  defendant's  own  blimder,  and  he  ought  to  have  made 
the  application  to  amend  before  the  plaintiff  sued  out  his  execution,  or  the  de- 
fendant came  to  set  it  aside.  When  there  is  a  writ  of  error  operative  in  judg- 
ment of  law,  the  record  here  is  gone ;  that  is  to  say,  as  soon  as  the  writ  of 
ernir  has  operated,  the  record,  though  it  remain  in  this  court,  is  mere  paper  aiul 
pack-thread;  it  is  as  much  destroyed  as  if  thrown  into  the  fire.  The  record 
itself  indeed  remains,  and  with  respect  to  the  doctrine  of  Rutter  v.  Redstone^  tlie 
counsel  for  the  defendant  is  in  an  error  respecting  this:  he  supposes  that  the 
judgment  itself  is  in  fact  carried  away  from  hence :  it  is  true  nothing  remains 
here  on  which  execution  can  issue  if  the  record  be  well  removed ;  but  it  is  not 
the  judgment  itself,  but  only  the  transcript  that  goes  ;  the  parchment  itself,  in 
fact,  all  that  ever  has  been  here,  remains  here,  and  it  is  only  the  operation  of 
law,  which  removes  it  in  judgment  of  law  to  the  Court  of  King's  Bench ; 
[March  the  10th,  jd.  27,  2  Sound.  101,  m.  8.     Johns,  98,  Yeiv.  76,  a.\ 

t  [KsifTf  J.t  says  the  Supreme  Court  of  Errors  in  N.  York  have  only  a  tranecript  oC 
the  record  of  the  Supreme  Court ;  but  the  Supreme  Court  have  the  record  itself  of  the 
iaferior  sourts.    1  Caiaea  Rep.  587,  Liwmg^to^  v.  B9g9nJ\ 
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hnt  in  this  case,  I  doubt  whether  there  is  any  operation  of  law.  The  writ  of 
error  may  be  amendable,  but  it  is  not  yet  amended.  No  cases  have  been  cited 
for  the  defendant  where  the  names  of  the  parties  being  mistaken  in  the  record, 
jet  the  record  being  in  fact  gone,  there  could  be  no  execution.  The  case  of 
Ginger  v.  Cotuper  ^  MUes,  2  Ld.  Ray.  1403,  1  Stra.  606,  is  not  such.  It 
,gg-.  only  establishes  *the  proposition  that  the  court  will  quash  a  writ  of  error, 
-I  because  the  person  who  sued  it  out  was  alone  entitled  to  it;  but  still,  while 
it  exists,  it  is  operative. 

Cur,  adv,  vult. 

Upon  a  subseqlient  day  Vaughan  stated  that  the  Court  of  King's  Bench, 
upon  application  made  to  Uiem,  had  permitted  the  writ  of  error  to  be  amended, 
by  substituting  the  words  **  in  a  plea  of  covenant  broken,"  instead  of  **  in  a  plea 
of  trespass  on  the  case,"  without  imposing  any  terms  whatever. 

The  court  on  this  day  made  the  rule  absolute  to  set  aside  the  execution 
without  costs,  upon  the  terms  that  the  defendant  should  bring  no  action  of 
trespass. 

Rule  abs(dute.t 

[t  See  1  Sell4m*8  Praet.  542-546.    1  Friee  312.  SmaH  v.  Taylor.    Ydv.  6,  and  iioee.] 


MEMORANDUM. 

Notice  most  be  given  to  the  judge  who  tried  the  cause,  two  days  before  moving  for 

a  new  trial. 

At  die  request  of  the  court,  the  serjeants  present  unanimously  resolved,  that 
they  would  not  hereafter  move  for  a  new  trial,  in  any  cause,  in  which  the 
attorney  instructing  them  to  move,  should  not  previously  certify  to  them,  that 
he  had,  two  days  before  making  the  motion,  in  pursuance  of  the  rule  of  court 
in  that  behalf,  given  notice  of  his  intention  to  the  judge  before  whom  the  cause 
was  tried,  diat  he  may  be  prepared  to  have  his  notes  of  the  trial  in  court  at  the 
time  of  the  motion  being  made. 


•87]  •BRADDELY  et  al.  v.  RIPPON  et  al. 

The  conrt  will  not  permit  one  only  of  several  defendants  to  remove  the  venues  to  a  county 
palatine,  because  it  has  in  that  case  no  authority  to  bind  the  other  defendants  to  the 
terms  of  not  assigning  error  on  the  want  of  an  onginal. 

Vauoban,  Serjt.,  had  on  a  former  day,  on  behalf  of  the  defendant  Rippon 
only,  obtained  a  rule  nin  to  change  the  venue  to  the  county  palatine  of  Lancaster* 
The  answer  given  was  that  the  defendants  had  taken  time  to  plead,  and  that 
two  had  pleaded,  and  that  it  was,  tlierefore,  too  late  to  apply  to  change  the  venue^ 
and  consequently  the  rule  was  discharged. 

Vaughan  now  moved  to  open  the  rule  again,  upon  an  affidavit  that  Rxppon^ 
the  defendant  for  whom  he  moved,  had  not  ^en  time  to  plead.  His  privilege 
of  changing  the  venue  was  not,  therefore,  lost. 

Shepherd^  Serjc,  showed  for  cause  against  this  rule,  that  this  court  would 
Bot  grant  permission  to  change  the  venue  to  a  county  palatine,  but  on  the  terms 
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of  not  bringing  a  writ  of  error  on  the  want  of  an  original ;  bat  though  this 
defendant  should  so  undertake,  the  court  had  no  authority  to  bind  the  other 
defendants  to  these  terms ;  and  if  the  motion  were  allowed,  they  might  assign 
error  for  want  of  an  original. 

GiBBS,  J.  This  objection  is  certainly  well  founded.  We  cannot  bind  the 
other  defendants.  Therefore  in  this  particular  case,  although  this  one  defend- 
ant, who  has  not  taken  time  to  plead,  has  not  lost  his  privilege,  we  cannot  per- 
mit him  to  remove  the  venue  to  this  coimty. 

Rule  refused. 


•MULLINGS  V. .  [♦SS 

A  plaintiff  in  several  causes,  who,  by  the  event  of  one  verdict,  perceives  that  he  cannot 
have  a  fair  trial  in  the  others,  may  reasonably  withdraw  his  records,  without  subjecting 
himself  either  to  judgment,  as  in  case  of  a  nonsuit,  or  to  the  defendant's  costs  of  the 
day  of  trial,  upon  the  rule  for  such  judgment  being  discharged. 

The  plaintiff  had  entered  for  trial  four  causes,  two  of  which  related  to  a 
claim  of  tithes,  and  the  other  two  related  to  assaults  arising  out  of  the  claim  of 
tithes.  One  of  the  last  was  tried,  and  a  verdict  was  given  for  the  defendant, 
whereupon  the  plaintiff,  perceiving  that  he  was  in  bad  odor  with  the  jury,  who 
were  of  the  neighborhood,  and  not  being  able  to  change  the  jury,  he  thought  it 
best  to  withdraw  his  records  in  the  other  three.  In  tiiis  term  Best^  Serjt.,  had 
obtained  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  for  not  proceeding  to 
trial  pursuant  to  notice,  against  which 

Shepherd,  Serjt.,  now  showed  cause  upon  the  facts  above  stated. 

Best^  in  support  of  his  rule,  urged  that  the  reasons  were  insufficient ;  or  at 
all  events  the  court  would  dischai|;e  the  rule  only  on  payment  of  the  costs  of 
the  day. 

*  GiBBS,  J.  I  think  it  is  a  good  cause  of  withdrawing  the  record ;  a  man 
who  has  a  very  good  cause  of  action,  may  sometimes  be  well  advised  in  with- 
drawing a  record. 

Rule  unconditionally  discharged. 


♦READ  V.  COOPER.  [•89 

If  the  agent  in  town  is  the  attorney  on  the  record,  it  is  no  objection  to  an  affidavit  of  the 

party,  that  it  is  sworn  before  his  own  attorney  in  the  country. 
Assignments  in  bankruptcy  ought  to  be  admitted. 

Best,  Serjt,  showed  for  cause  against  a  rule  to  set  aside  a  judgment  as  in 
case  of  a  nonsuit  for  not  proceeding  to  trial,  that  the  affidavits  of  the  defendant, 
upon  which  Roughs  Serjt.,  had  obtained  it,  were  sworn  before  the  defendants 
own  attorney  in  the  country. 

Bough,  The  attorney  before  whom  they  were  swom^  is  not  the  person  who 
has  the  warrant  of  attorney  to  defend,  and  who  is  the  attorney  on  the  record* 

GiBBS,  J.     If  he  is  not  the  attorney  on  the  record,  it  will  not  vitiate  :t 

[t  See,  on  this  subject,  Cnnninffham*8  Rep.  54,  Res,  v.  R€Lg»den^  3  D.  &.  E.  403,  The 
Kingf.Wallaet.  12  Johns.  340,  Tavlor  v.  Hat€k,  3  Atk.  813.  In  the  matter  of  Hogan. 
In  tno  case  of  Hodgion  v.  Walker,  Wightwick*s  Rep.  62,  it  was  held  not  to  be  sufficient 
cause  to  disallow  an  affidavit,  that  it  was  sworn  before  a  person  of  the  same  name  as  tkus 
plaintifTs  solicitor.    It  should  be  shown  that  it  was  the  same  person.] 


/. 
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besides  the  plaintiff^s  affidavit  only  states  hearsay  for  the  foundation  of  this 
objection. 

Best  then  went  to  the  merits,  and  the  court  discharged  the  rule,  imposing 
the  terms  of  admitting  the  assignments  in  bankruptcy. 

GiBBs,  J.  We  were  so  strongly  impressed  in  the  king's  bench  with  the 
propriety  of  admitting  those,  that  the  counsel  came  to  an  agreement  never  to 
heskite  to  admit  an  assignment,  unless  a  particular  reason  could  be  stated  for  it. 

Rule  absolute,  upon  the  terms  of  admitting  the  assignment. 


•90]  •MOORE  V.  CLARK. 

If  the -jlaiatiff  declares  on  a  general  covenant  to  repair  a  messuage,  and  asaigna  a  breach, 
per  ftod  be  was  put  to  expense,  it  ia  sufficient  for  a  tenant  to  plead  performance  as  to 
ail  exrept  as  to  the  repairs  of  a  party- wall,  and  that  those  repairs  were  rendered  ne- 
c(^9sa]Jr,  and  were  done  under  the  statute  14  (r.  3,  c.  78,  and  did  not  become  necessary 
by  tht  defendant's  default,  and  that  the  defendant  was  not  the  owner  of  the  improved 
rent. 

And  if  tie  plaintiflT  is  possessed  of  any  facta  to  charge  the  defendant  with  a  proportion. 
o(  the  tepairs,  he  ought  to  reply  them. 

The  ^aintifT  declared  in  covenant  upon  a  lease  made  by  tlie  plaintiff  and 
Fayiter,  leceased,  of  a  messuage  in  jameS'Street^  Tf^estmhuitr^  to  Samuel 
Saunders  for  a  term  of  21  years,  under  a  certain  yearly  rent,  and  averred  a 
covenant  )y  Saunders^  for  himself,  his  heirs,  executors,  and  administrators, 
with  Foyier  and  the  plaintiff,  their  executors,  administrators,  or  assigns, 
amongst  otier  things,  that  he,  Saunders^  his  executors  and  administrators,  or 
assigns,  shoild  and  would,  during  the  said  term,  at  his  and  their  proper  cost 
and  charges  well  and  sufficiently  repair,  uphold,  support,  sustain,  maintain, 
cleanse,  empy,  and  keep  the  said  messuage,  tenement,  and  premises,  and  all 
pavements,  p'ivies,  drains,  sinks,  water-courses,  and  appurtenances  thereunto, 
in,  by,  and  wih  all  manner  of  needful  and  necessary  reparations  and  amend- 
ments whatsotver  ;  and  that,  when  and  as  often  as  occasion  should  be  or  re- 
quire, (casualtbs  by  fire  to  the  amount  of  800/.,  for  which  the  said  premises 
were  then  insured  by  the  lessors  or  some  of  them,  and  which  were  to  be 
continued  insure!  during  the  term,  only  excepted.)  The  plaintiff  tlien  showecf. 
the  lessee's  entiy,  and  an  assignment  to  the  defendant,  and  the  death  of  his 
co-lessor,  and  avining  performance  by  the  lessors  and  survivor,  and  protesting 
general  non-perfotnance  by  the  defendant,  assigned  for  breach  in  not  repairing 
tliat  tlie  defendant  did  not  or  would  at  all  times  during  the  said  term,  at  his 
proper  costs  and  diarges,  well  and  sufficiendy  repair,  uphold,  support,  main- 
tain, sustain,  cleans^,  and  keep  the  said  messuage  or  tenement  and  premises, 
and  all  pavements,  privies,  drains,  sinks,  water-courses,  and  appurtenances 
tliereto  belonging,  in,  by,  and  with  all  manner  of  needful  and  necessary  repara- 
»g«-|  tions,  *emptyiigs,  cleansings,  and  amendments  whatsoever,  nor  when, 
^  where,  and  as  oAen  as  occasion  was  or  required,  (casualties  by  fire  as 
aforesaid  excepted,)  bit  on  the  contrary  thereof,  after  the  premises  so  came  to 
him  by  assignment,  U  wit,  on  the  1st  day  o(  January ^  1807,  and  on  divers 
other  days  and  limes  letweea  that  day  and  the  cx)mmencement  of  this  suit, 
suffered  and  permitted  he  said  messuage  and  tenement,  and  premises,  with  the 
appurtenances,  demised  ts  aforesaid,  to  be  ruinous,  prostrate,  and  in  decay  for  want 
of  needful  and  necessar}  reparation  and  amendment  thereof,  that  is  to  say,  for 
wantof  such  needful  and  i^cessary  reparation  and  amendment  thereof  as  occasion 
required,  (otherwise  thanby  such  casualties  by  fire  as  in  the  said  indenture  is 
mentioned  and  excepted,)  that  is  to  say,  so  suffered  and  permitted  the  said  de- 
mised messnage  to  be  nlnous,  prostrate,  and  decayed,  to  wit,  in  the  timber. 

Vol. 
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floors,  wainscots,  ceilings,  doors,  windows,  staircases,  papering,  and  painting 
thereof,  and  the  same  so  minous,  prostrate,  and  in  decay  suffered  and  permitted 
to  be  and  remain  for  a  long  space  of  time,  to  wit,  for  the  spaee  of  three  years 
next  after  January^  1807,  contrary  to  the  tencnr  of  the  lessee's  covenaat  in 
that  behalf;  by  means  whereof  the  plaintiff,  after  the  expiration  of  the  said 
space  of  time,  and  after  the  death  of  Foyster^  dice,  was  forced  and  obliged,  and 
did  necessarily  lay  out  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of 
100/.,  in  and  about  the  necessary  reparation  and  amendments  of  the  demised 
premises.  The  defendant  pleaded,  fourthly,  performance  of  the  repairs  when 
and  as  often  as  occasion  was  or  required,  save  and  except  certain  repairs 
which,  after  the  premises  came  to  the  defendant  by  assignment,  became  and 
were  necessary  to  be,  and  were  done  to  the  demised  premises  in  and  about  the 
rebuilding  of  a  certain  party-wall  of  and  belonging  to  the  demised  preraise?, 
under  and  by  virtue  of  the  statute  14  G.  3,  c.  78,  *die  rebuilding  and  re-  tma^ 
pairing  of  which  said  party-wall  did  not  become  necessary  by,  or  in  con-  ' 
sequence  of,  any  act  or  neglect  of  the  defendant,  and  in  respect  of  which  party 
wall,  and  on  no  other  account  whatsoever,  the  sum  of  100/.  in  the  breach  men- 
tioned, Ivas  laid  out  and  expended,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  the  defendant  further  averred,  that  he  had  not  at 
any  time  since  the  premises  came  to  him  by  assignment  thereof,  let  set,  de- 
mised, or  assigned  the  same  to  any  person  or  persons  whomsoever,  neither  had 
he  made  or  derived  any  benefit,  profit,  advantage,  or  emolument  of  or  irom  the 
same,  otherwise  than  by  the  occupation  and  possession  thereof  by  him  the  de- 
fendant during  the  time  last  aforesaid.  Fifthly  he  pleaded  performaice  of  the 
repairs  in  all  things,  save  and  except  certain  repairs,  which,  after  the  premises 
came  to  the  defendant  by  assigmnent,  became  and  were  necessary  to  be  and 
were  done  to  the  premises,  in  and  about  the  rebuilding  of  a  certain  party-wall 
of  and  belonging  to  the  premises,  according  to  the  form  of  the  statute  in  the 
last  plea  mentioned,  and  which  last-mentioiltd  repairs  did  not  become  necessary 
by  reason  or  in  consequence  of  any  act  or  neglect  of  the  defendait.  And  he 
lastly  pleaded  performance,  except  as  in  the  former  pleas,  and  avirred  that  the 
party- wall  had  fallen  down  and  given  way  by  reason  and  in  consequence  of  cer- 
tain neglect  and  want  of  care  in  one  Thomas  Lowe,  the  occupier  of  a  cerUiin 
messuage  next  adjoining  to  the  demised  premises,  and  not  by  cr  through  any 
act,  neglect,  or  default  of  the  defendant ;  and  he  averred  that  he  was  not  the 
beneficial  owner  of  any  improved  rent  in  the  same  terms  as  in  his  fourth  plea. 
The  plaintiff  demurred  to  these  three  pleas,  and  assigned  for  causes,  that  it  was 
not  therein  stated,  nor  did  appear  by  what  means  or  in  whii  manner  the  re- 
building of  the  party- wall  therein  mentioned  became  or  ws  necessary ;  and 
*also  that  it  was  not  stated  therein,  that  the  rebuilding  of  ths  party-wall  ^^g^ 
became  necessary  by  such  means,  that  by  force  of  tlic  stitule  in  these  ^ 
pleas  mentioned,  the  plaintiff  became  or  was  liable  to  the  expenses  of  rebuild- 
ing the  same,  or  of  any  part  thereof;  and  also  that  it  wat  not  therein  slated 
that  the  rebuilding  of  the  party-wall  became  or  was  necesiary  by  such  means, 
that  by  force  of  the  statute  the  plaintiff  was  not  nor  is,  by  nrtue  of  his  covenant 
in  the  same  pleas  mentioned,  liable  to  pay  the  expenses  cf  rebuilding  the  same« 
or  any  part  thereof.  The  question  intended  to  be  raised  by  this  demurrer  was, 
whether  the  lessee's  general  covenant  to  repair  did  not  comprise  the  rebuilding 
of  a  party-wall  erected  according  to  the  direction  of  the  statute  14  G.  3,  c.  78. 
Shepherd,  Serjt.,  in  Hilary  term,  1813,  aigued  in  sjpport  of  the  demurrer. 
Nothing  in  the  statute  takes  the  case  of  a  party-wall  oit  of  the  general  liability 
to  repair  which  this  covenant  creates,  and  which  is  net  confined  to  repairs  ren- 
dered necessary  by  the  defendant's  act  or  default.  1  is  immaterial  from  what 
cause  the  repairs  of  the  parly-wall  become  necessjry,  whether  by  the  act  or 
default  of  the  tenant,  or  of  his  next  neighbor.  The  ^eords  of  the  statute  14  G. 
3)  c»  78,  88,  39, 40,  and  41»  which  give  the  power  Ic  pull  down  a  ruinous  party- 
wall,  and  erect  a  new  one,  and  to  call  on  the  neiglbor  for  contribution,  make 
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no  distinetion  in  respect  of  the  cause  or  means  by  which  the  wall  became  ruin* 
cm.  If  Lmoe  had  rebuilt  the  wall,  he  might,  after  giving  the  proper  notices 
required  by  the  act,  have  caUed  upon  the  defendant  for  contribution,  but  the 
defendant  could  not  have  deducted  that  sum  from  his  rent,  because  the  general 
right  which  the  statute  gives  him  of  so  doing,  would  be  controlled  by  his  par- 
ticular covenant  to  do  all  the  repairs  at  his  own  cost ;  for  modus  tt  coneentio 
tincuni  legem  ;  and  this  wall  does  not,  by  reason  of  the  statute,  cease  to  be 
^gs^  ^parcel  of  the  defendant's  messuage.  If  Zote^e  had  not  rebuilt,  the  plain- 
-'  tiff  mifi^t  have  called  on  the  defendant,  under  this  covenant,  to  do  the 
whole,  and  if  the  defendant  had  performed  it,  though  he  might  have  recovered 
a  moiety  from  Lowe^  he  could  not  have  set  off  the  other  moiety  against  his 
lessor's  rent,  nor  does  the  act  in  anywise  discharge  the  covenant  to  repair.  All 
the  issues  tendered  are,  therefore,  immaterial.  The  cases  of  Beardnwre  v. 
Fox,  8  71  /?.  214,  SouthaU  v.  Leadbetter,  3  T.  R.  458,  Peek  v.  Wood,  5  T.  R. 
130,  Barrett  v.  Duke  of  Bedford,  8  T.  R.  602,  are  indecisive  on  the  point.  In 
the  latter  case  was  an  express  covenant  by  the  tenant  to  contribute  to  the  expense 
of  all  party-walls,  and  it  was  held  that  the  statute  did  not  supersede  it: 
here  is  a  covenant  to  repair  the  messuage,  and  the  only  question  is,  whether 
this  wall  be  part  of  it ;  for  if  it  be,  this  covenant  must  in  like  manner  supersede 
the  statute*  The  pleas  are  bad  in  form,  because  they  state  matter  of  law,  not 
of  fact ;  for  if  the  statute  takes  all  party-walls  out  of  the  general  covenant,  it 
would  have  sufficed  to  plead  that  this  was  a  party-wall,  without  more. 

BbsMet,  Seijt.,  for  Vaughan,  Seijt.,  in  support  of  the  pleas.  There  are 
several  preliminary  points  to  be  considered.  The  plaintiff  has  stated  no  breach 
io  not  repairing  the  walls.  The  defendant  pleads  performance  in  all  things 
uherein  a  breach  is  alleged,  except  as  to  certain  walls,  in  which  no  breach  is 
alleged :  the  plea,  therefore,  answers  the  whole  breach  alleged,  and  the  exception 
is  impertinent,  and  would  be  a  cause  of  special  demurrer,  but  not  of  general  de« 
murrer.  The  facts  of  the  case  are  these ;  tlie  same  person  was  owner  of 
both  houses,  and  within  four  years  of  the  expiration  of  this  term,  he  pulls 
down  the  party-wall  which  stood  between  them,  and  seeks  io  charge  both  his 
tenants  with  the  expense  of  rebuilding  it.  [Gibba,  J.  A  covenant  generally 
»951  ^  repair,  certainly  *includes  walls,  and  the  court  would  permit  the  plaintiff 
-'  to  amend  by  assigning  a  breach  in  not  repairing  the  walls,  in  order  to 
raise  the  question  ;  but  the  mode  of  effecting  that  would  be,  to  allege  that  the 
wall  being  in  repair,  the  owner  of  the  adjoining  house  entered  and  pulled  down 
the  wall :  this  would  bring  before  the  court  the  question,  whether  this  were  a 
proceeding  under  the  statute  or  not.  Cfiambre,  J.  There  have,  I  think,  been 
eases  where  the  plaintiff  has  been  held  to  be  bound  and  confined  to  his  enu- 
meration of  breaches ;  as  where  he  alleges  that  the  defendant  did  not  keep  his 
covenant  in  such  and  such  particulars,  but  on  the  contrary  thereof  did  so  and 
<o ;  there  it  has  been  held  that  tlie  plaintiff  is  bound,  but  here  it  is  under  a 
tidelieeif  and  in  such  cases  he  is  not  bound.]  All  the  pleas  demurred  to,  state 
ss  a  feet  that  the  rq>airs  necessary  to  be  done  to  the  party-wall  were  done,  and 
the  demurrer  adopts  that  statement :  it  is  true  that  the  repairs  thereof  were 
done  by  the  owner  of  the  adjoining  house,  and  that  he  was  the  lessor  himself, 
bat  nevertheless  it  appears  on  the  record  tliat  the  whole  was  put  in  repair  within 
the  term.  If  a  covenantee  performs  the  act  of  the  covenanter,  he  cannot  assign 
that  as  a  breach  of  covenant,  so  •  as  to  enable  himself  to  recover  the  expense 
thereof;  potting,  therefore,  the  question  of  party-wall  out  of  the  case,  here  the 
premises  are  all  put  in  repair  during  the  term :  if  they  had  been  repaired  by  a 
■tiai^ger,  the  lessee  might  have  pleaded  it  in  bar  of  the  action,  a  /ar/iori,  when 
■0  panned  by  the  covenanter  himself.  The  fourth  plea,  though  not  drawn 
with  that  view,  expressly  states  all  tliis,  and  that  the  sum  expended  in  repairing 
the  party- wall  by  the  lessor  was  the  100/.  mentioned  in  the  declaration.  The 
fifth  plea  is  the  same,  except  in  not  referring  to  the  1^0/.  No  case  appears 
where  the  lessor  has  done  the  repairs  which  the  lessee  ought  to  have  done ; 
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but  there  is  *a  case  where  it  was  decided  that  the  lessee  having  repaired,  ^^^^ 
cannot  deduct  it  from  his  rent.  The  declaration  states  no  notice  to  the  ^ 
lessee  that  the  wall  was  out  of  repair,  nor  any  request  to  him  to  repair  it. 
[^Mansfield,  C.  J.,  and  Gibbs^  J.  The  lessor  may  chai^  the  lessee  without 
notice  ;  for  the  lessor  is  not  on  the  spot  to  see  the  repairs  wanting :  the  lessee 
is,  and  therefore  the  lessee  cannot  charge  the  lessor  for  breach  of  repairs  with- 
out notice,  for  the  lessor  may  not  know  that  repairs  are  necessary.]]  The  lessor 
should  let  the  premises  lie  out  of  repair,  and  bring  his  action  against  the  lessee. 
[^Chambre,  J.  The  objection  that  the  wall  has  been  repaired  by  the  lessor  him- 
self does  not  go  to  the  action  at  all,  it  only  goes  to  the  circumstances  of  the 
damage ;  and  even  as  to  the  damages,  it  is  usual  indeed  in  actions  of  covenant 
brought  within  the  term  for  not  repairing,  to  give  only  nominal  damages,  be- 
cause the  lessee  may  repair  afterwards  during  the  time  ;  but  that  is  only  a  rule 
of  discretion ;  there  may  be  circumstances  where  the  whole  value  of  the  re- 
pairs shall  be  given  for  not  repairing.]  As  to  the  principal  question,  part  of 
titis  net  can  be  understood  but  with  this  construction,  that  it  gives  to  the  owner 
on  each  side  an  equal  and  undivided  interest  in  the  whole  and  every  part  of  the 
wall.  [^Cribbs,  J.,  denied  this.]  All  then  that  passed  to  the  defendant  by  this 
demise  was  the  equal  and  undivided  half  of  the  wall,  subject  to  the  stat.  14  G. 
3,  c,  78.  It  was  impossible  for  him  to  repair  or  rebuild  the  wall,  without  re- 
pairing or  rebuilding  the  whole  of  it :  he  could  not  rebuild  the  whole,  because 
he  could  not  justify  repairing  that  which  is  the  property  of  another  man. 
Nothing  is  mentioned  in  the  act  relating  to  the  tenant,  which  shows  that  the 
true  meaning  is,  that  it  shall  all  be  done  between  the  lessors.  In  Barret  v.  the 
Duke  of  Bedford^  there  was  an  express  covenant  of  the  tenant  to  pay  con- 
tribution to  the  party-wall.  [Chambre,  J.  The  court  there  called  in  *aid  p^g^ 
the  explanation  subjoined  to  the  covenant  for  payment  of  rent  and  taxes,  ^ 
viz,  **  the  intent  being  that  the  lessor  shall  receive  a  net  ^L  per  annum  without 
deduction.*'  The  court  also  adverted  to  the  words  of  the  statute,  9.  39.  »*  If 
the  owner  or  owners  shall  he  desirous  of  pulling  down,"  &c. ;  and  observed 
that  another  pretty  strong  thing,  to  show  it  is  not  given  to  the  tenant,  is,  that  «. 
41.  vests  the  sole  property  of  the  wall  in  the  person  that  rebuilds  it:  although 
that  is  indeed  only  as  between  him  and  the  owner  of  the  adjoining  house.] 
In  Barret  v.  Duke  of  Bedford,  it  not  only  appears  to  be  the  opinion  of  the 
person  who  drew  the  lease,  but  particularly  of  Le  Blanc,  J.,  that  the  general 
covenant  to  repair  did  not  tie  the  tenant  to  repair  the  party-wall,  but  only  the 
particular  covenant  to  contribute.  [^Gibbs,  J.  The  judgment  of  Le  Blanc, 
J.,  only  amounts  to  this,  that  the  plaintiff  could  not  under  the  general  covenant 
to  perform  repairs  make  the  lessor  pay  that  sum,  which  the  lessee  had  particu- 
larly taken  upon  himself  to  pay,  when  expended  by  the  lessor.]  Lord  Kenyon, 
C.  J.,  seems  to  have  taken  this  view  of  the  question  in  SoutKaU  v.  Leadbetter, 
The  question  was,  whether  the  expense  of  a  party-wall  could  be  recovered 
under  the  word  imposition ;  yet  it  is  impossible  to  believe  there  was  not  in 
that  case  a  general  covenant  by  the  tenant  to  keep  in  repair,  for  there  is  a  cov- 
enant by  him  to  put  the  premises  in  repair ;  and  all  the  covenants  were  favor- 
able to  the  lessor :  and  if  there  was  such  a  covenant  there,  it  shows  that  the 
court  and  counsel  never  thought  there  could  be  any  charge  made  on  a  tenant 
under  it.  It  may  be  admitted,  that  if  the  statute  does  not  take  a  party-wall  out 
of  the  general  covenant,  and  if  the  wall  was  out  of  repair,  then  the  defendant 
must  repair,  whether  his  neglect  were  the  cause  of  the  want  or  not.  But  if 
the  tenant)  covenanting  to  repair  generally,  be  not  bound  to  repair  party-walls, 
otherwise  than  where  the  occasion  happens  by  his  own  neglect,  then,  since  it 
appears  on  this  record  that  the  default  was  not  his,  he  is  ^absolved.  It  r_^ 
is  difficult  for  the  plaintiff  to  contend  that  the  defendant  had  a  right  under  '• 
this  covenant  to  go  into  Lowe's  house,  and  repair  his  side,  or  see  that  he  kept 
it  in  repair ;  and  if  not,  how  could  the  defendant  repair.  [^Mansfield,  C.  J. 
There  is  nothing  said  in  the  act  about  the  tenant  calling  for  contribution,  but  as 
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there  is  nothing  in  the  act  which  absolutely  excludes  such  a  construction,  is 
not  any  tenant  who  builds  a  party-wall,  for  that  purpose  the  owner  of  the 
boose  T  It  was  necessary  to  define  who  should  be  the  party  contributing,  but 
ihe  party  building,  whether  he  be  lessee  in  fee,  for  ten  years,  or  fifty  years,  is 
not  he  for  that  purpose  owner  ?  The  act  is  made  for  the  benefit  of  the  public, 
and  the  neighbors,  to  prevent  fire,  &c.,  and  if  the  owner  of  the  adjoining  house 
has  the  benefit  of  tlie  wall,  is  not  that  the  meritorious  consideration  for  his  con- 
tributing to  the  person  building,  as  in  this  instance  ?]  The  difficulty  is  extreme 
in  this  case.  The  plea  shows  that  the  lessor  rebuilt  the  wall  in  the  character 
of  owner  of  tlie  adjoining  house,  not  of  this  house  :  he  is,  therefore,  to  call  for 
contribution  upon  the  owner  of  the  improved  rent  of  the  defendant's  house, 
which  is  the  adjoining  house  that  is,  on  himself,  not  on  the  tenant.  If  the  owner 
oiLotoe^s  house  had  built  the  wall,  being  a  dififerent  person,  and  had  called  on  this 
plaintiff  to  repay  half  the  expense,  and  he  had  repaid  it,  surely  the  plaintiff  could 
never  have  given  that  payment  in  evidence  in  this  action  of  covenant  for  not  re- 
pairing. [Mamfield^Q,^,  For  any  thing  that  appears  on  these  pleadings,  the 
houses  may  belong  to  two  dififerent  owners,  and  for  that  purpose  I  asked  whether 
any  thing  in  the  act  prevented  the  tenants  recovering  contribution.]  The  defendant 
contends,  that  a  lessee  is  in  no  case  liable  to  repair  party-walls  under  a 
general  covenant ;  the  plaintifi"  contends  that  in  all  cases  under  a  general  cove- 
nant to  repair  there  is  an  obligation  to  amend  party-walls.  Inhere  is  a  third 
%nQ-\  line  pursued  by  the  fourth  and  fifth  special  pleas,  but  the  case  is  varied 
-^  by  *the  sixth  plea,  stating  that  the  waU  became  in  decay  through  the 
commissive,  and  not  tlie  permissive  waste  of  Lowe. 

Sh^herd^  in  reply.  The  question  merely  is,  who  is  the  owner  of  the  ad- 
joining house  within  the  meaning  of  this  act.  It  is  to  be  construed,  reddendo 
nngula  ihigvdis^  it  means  such  an  owner  of  the  adjoining  house  as  has  a  right 
to  rebuild  the  party-wall.  A  landlord  cannot,  without  an  express  reservation 
of  a  right  so  to  do,  go  in  and  repair  that  by  himself,  if  the  tenant  does  not  choose 
to  let  liim.  The  reimbursement  to  the  owner,  is  to  be  made  to  the  person  who 
has  such  an  interest  as  enables  him  to  rebuild.  The  owner  who  is  to  reim- 
burse is  the  owner  of  tlie  improved  ground  rent.  It  would  be  overstraining  this 
act,  lo  say  that  it  did  destroy  all  covenants  between  landlord  and  tenant :  the 
persons  who  penned  it  never  thought  of  producing  that  efi^ect  They  only 
meant,  that  the  one  house  should  contribute  to  the  other,  and  that  the  person 
who  should  ultimately  bear  it  is  to  be  the  owner  of  the  improved  rent,  whose 
estate  will  be  ultimately  benefited  by  it. 

Cur.  adv.  vidt. 

Mansfield,  C.  J.,  on  this  day  delivered  the  opinion  of  the  court. 

Certainly  this  case  assumes  a  singular  shape  in  consequence  of  the  building 
act,  an  act  not  very  easy  in  all  its  parts  to  understand,  but  the  question  here  is, 
whether  Uie  use  the  delendant  makes  of  it,  is  not  a  sufficient  answer  to  the 
plaintitf 's  action.  This  is  an  action  of  covenant  against  the  assignee  ;  many 
breaclies  of  a  covenant  to  repair  are  assigned,  but  the  neglect  to  repair  the  wall 
is  not  specified ;  it  seems,  however,  that  that  omission  is  cured  by  the  general 
form  ot  the  allegation,  as  it  goes  on  to  aver,  ^per  quod  the  plaintiff  was  obliged 
to  expend  a  sum  of  money,  and  so  the  defendant  has  not  kept  his '  covenant." 
*1001  ^^^^^''^l  pleas  are  pleaded.  There  is  no  essential  difierence  between  the 
-^  4tb  and  5ih.  Here  his  Lordship  stated  the  4th  plea.  The  objection 
made  to  them  is,  that  they  state  no  answer  to  the  plaintifi'*s  declaration,  and  no 
fact  on  which  the  plaintifl*  could  take  issue.  But  we  are  of  opinion,  that  on  the 
whole  of  this  case,  and  this  act,  the  pleas  are  a  sufficient  answer.  Suppose  this 
had  been  a  common  action  of  covenant,  and  that  there  had  been  no  such  plea 
of  the  act,  the  defendant  would  have  been  liable  to  pay  such  damages  as  should 
be  assessed  by  a  jury,  and  such  damages  only  as  a  jury  should  assess.  With 
respect  to  the  act,  every  thing  which  is  done  in  rebuilding  that  party  wail, 
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passes,  or  ought  to  pass,  between  the  landlord  of  the  one  house,  and  the  owner 
of  the  adjoining  house.  The  act  directs,  that  when  the  wall  requires  repair,  he 
who  requires  it  shall  give  notice  to  the  owner  of  the  adjoining  house.  If  the 
two  landlords  agree,  then  they  may  proceed  to  rebuild ;  if  not,  the  surveyors 
are  to  be  called  in,  and  the  judgment  of  those  surveyors  is  to  decide  what  is  to 
be  done  with  that  party  wall.  This  introduces,  instead  of  a  jury,  a  new  judi- 
cature as  to  the  building  of  this  party  wall.  All  the  expenses  of  building  it  arise, 
in  the  case  where  the  two  cannot  agree,  from  the  new  judicature  of  the  survey- 
ors ;  but  the  tenant  is  bound  by  his  lease  only  to  pay  such  damages  for  want 
of  repairs  as  a  jury  shall  assess.  He  has  nothing  to  do  with  that  expense  which 
the  two  landlords  create  by  agreement,  or  the  surveyors  by  assessment:  it 
would  be  a  monstrous  hard  thing  if  he  should  be  bound  by  that  judgment  of  the 
surveyors,  to  which  he  has  no  opportunity  to  say  any  thing.  It  would  be  still 
harder  if  he  should  be  bound  by  the  mere  agreement  of  the  two  landlords,  or, 
as  in  this  case,  by  the  will  of  one  landlord.  If  it  were  possible  for  the  landlord 
to  state  any  facts  which  would  have  made  the  tenant  liable,  he  should  have 
replied  them;  but  it  is  enough  for  the  *tenant  to  say,  that  merely. pro-  r^iQi 
tecting  himself  under  the  act,  these  repairs  did  not  become  necessary  by  ^ 
any  act  or  neglect  of  his.  The  plaintiff  by  his  demurrer  admits  that  fact,  that 
the  repairs  did  not  become  necessary  by  the  defendant's  default ;  and  we  think 
that  an  answer  sufHcient,  until  the  special  facts  in  reply  to  it  are  shown  ;  there* 
fore  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant.* 

*See  Matts  v.  Hawkins  atae.  Vol.  V,  p.  20 


EMANUEL  COHEN  v.  HANNAM. 

It  18  necessary  in  b  declaration  on  a  policy  truly  to  describe  the  interest  on  which  the  po- 
licy is  eflecied. 

Therefore  ii'A.  and  B.^  jointly  interested,  effect  an  insurance,  and  there  he  two  counts, 
the  one  averring  interest  in  A.  and  the  other  averring  interest  in  B.,  the  plaintiff  can 
recover  on  neither  count. 

A  Danish  yesaelt  prize  to  English  captors,  purchased  by  an  Englishman,  having  no  cerii- 
iicale  of  British  registry,  trading  to  St.  MichaeCs^  is  not  the  subject  of  Forlvguese  cap- 
ture by  reason  of  the  5th  article  of  the  treaty  between  England  and  Portugal. 

This  was  an  action  upon  a  policy  of  insurance,  effected  by  the  plaintiff, 
Emanuel  Cofien,  as  well  in  his  own  name  as  for  and  in  the  name  and  names 
of  all  and  every  other  person  or  persons  to  whom  the  same  did  or  might  apper- 
tain in  part  or  in  all,  causing  himself  and  them,  and  every  of  them,  to  be  insured, 
lost  or  not  lost,  at  and  from  London  to  St.  MichaeVa^  upon  the  ship  Maria 
Helena,  valued  in  the  sum  of  600/.  The  first  count  averred  that  the  plaintiff 
Emanuel  Cohen  was,  at  the  time  of  effecting  the  insurance,  and  until  the  time 
of  the  loss,  interested  in  the  ship  to  a  large  amount,  to  wit,  to  the  amount  of  all 
the  money  insured  thereon ;  and  that  the  policy  was  made  on  the  ship  for  the 
use  and  benefit,  and  on  the  account  of  the  plaintiff.  The  loss  was  averred  to 
be  occasioned  by  seizure  by  persons  unknown.  The  second  count  was  similar 
to  the  first,  except  that  it  averred  the  loss  to  be  that  the  ship  was  arrested,  res- 
trained, and  detained,  by  tfie  authority  of  the  governing  power  of  St.  MichaeVs 
The  third  count  *was  similar  to  the  first,  except  that  it  averred,  that  at  r«|no 
tiie  time  of  efiecting  the  policy,  and  from  thence  until  and  at  the  time  ^ 
of  the  loss,  Solomon  Cohen  was  interested  in  the  ship  to  the  amount  of  all  the 
money  insured  thereon ;  and  that  the  policy  was  effected  for  the  use  and  benefit 
»ud  on  the  account  of  Solomon  Cohen,     Upon  the  trial  of  this  cause  at  GttUd' 
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Ad/,  at  the  sittings  after  Triniiy  term  1812,  before  Mansfieldy  C.  J.,  it  ap- 
peared that  the  Teaeel  insured  was  Swedish  built,  and  had  been  captured  by  an 
hnglish  force,  and  condemned  in  the  Britith  High  Court  of  Admiralty  as  law- 
ful prize,  as  being  Danish  property.  She  was  purchased  in  that  court  by  a 
Swtdtj  her  former  owner,  who  by  a  bill  of  sale  conveyed  her  to  Solomon 
Cohen.  No  certificate  of  British  registry  was  obtained.  She  was  chartered 
to  JFrn.  PameUy  who  sent  her  in  baUast  with  the  Swedish  captain  and  Swe- 
duth  crew  on  board,  under  a  Swedish  flag,  upon  a  voyage  from  London  to  St. 
MichaeTSf  to  procure  a  caigo  of  fruit,  and  thence  back  again.  She  sailed  ac- 
cordingly, having  on  board  a  copy  of  the  sentence  of  condemnation,  an  English 
license  for  the  voyage,  and  her  clearances  from  London  :  upon  her  arrival  at 
Si.  AlichaePs^  the  governor  of  that  island,  upon  examination  of  the  ship's 
papers,  seized  and  condemned  her  as  lawful  prize.  This  sentence  of  condem- 
nation was  not  in  evidence,  and  the  ground  upon  which  it  was  at  the  trial  sup- 
))u5ed  and  contended  by  the  defendants  that  this  condemnation  proceeded,  and 
which  they  thought  was  a  sufficient  ground  of  condemnation  to  exonerate  the 
underwriters,  was,  that  by  the  vessel's  entering  that  port,  not  having  a  certificate 
of  British  registry,  she  had  violated  tlie  fifth  article  of  the  treaty  between  Great 
Britain  and  Portugal.  The  material  part  of  that  article  is  as  follows :  "  The 
two  high  contracting  powers  do  also  agree,  that  the  same  rates  of  bounties  and 
^lOT*  ^^^^^^^  B^^  ^  established  in  their  respective  ports,  upon  *the  expor- 

-^  taiion  of  goods  and  merchandises,  whether  those  goods  or  merchandises 
be  exported  in  British  or  in  Portuguese  ships :  that  is,  that  British  ships  and 
vessels  shall  enjoy  tlie  same  favor  in  this  respect  within  the  dominions  of  his 
Royal  Highness  Uie  Prince  Regent  in  Portugal^  that  may  be  shown  to  Por* 
tuguese  ships  and  vessels  within  the  dominion  of  His  Britannic  Majesty,  and 
vice  versa.  The  two  high  contracting  parties  do  also  consent  and  agree,  that 
goods  and  merchandises  coming  respectively  from  the  ports  of  either  of  them, 
bliall  pay  the  same  duties,  whether  imported  in  British  or  Portuguese  ships  or 
vessels ;  or  otherwise,  that  an  increase  of  duties  may  be  imposed  and  exacted 
upon  goods  and  merchandises  coming  into  the  ports  of  the  dominions  of  His 
Kuyal  Highness  the  Prince  Regent  of  Portugal  from  those  of  His  Britannic 
Majesty,  in  British  ships,  equivalent,  and  in  the  exact  proportion  to  any  in- 
crease of  duties  that  may  hereafter  be  imposed  upon  goods  and  merchandises 
coming  into  the  ports  of  His  Britannic  Majesty  from  those  of  His  Royal  High- 
ness the  Prince  Regent  of  Portugal  imported  in  Portuguese  ships :  and  in 
order  that  this  matter  may  be  settled  with  due  exactness,  and  that  nothing  may 
be  left  undetermined  concerning  it,  it  is  agreed  that  tables  shall  be  drawn  by 
each  government,  respectively  specifymg  the  difference  of  duties  to  be  paid  on 
goods  and  merchandises  so  imported  in  British  or  Portuguese  ships  and  ves- 
sels. And  the  said  tables,  (which  shall  be  made  applicable  to  all  the  ports 
within  the  respective  dominions  of  each  of  the  contracting  parties,)  shall  be  de- 
clared and  adjudged  to  form  part  of  this  present  treaty.  In  order  to  avoid  any 
differences  or  misunderstanding  with  respect  to  tlie  regulations  which  may  res- 
pectively constitute  a  British  or  a  Portuguese  vessel,  the  high  contracting 
*104l  V^^^  declare  that  all  vessels  built  in  the  dominions  of  His  *  Britannic 

^  Majesty,  and  owned,  navigated,  and  registered  according  to  the  laws  of 
Great  Britain^  shall  be  considered  as  British  vessels,  and  that  all  ships  or 
vessels  built  in  the  countries  belonging  to  His  Royal  Highness  the  Prince  Regent 
of  Portugal^  or  in  any  of  them,  or  ships  taken  by  any  of  the  ships  or  vessels 
of  war  belonging  to  the  Portuguese  government,  or  any  of  the  inhabitants  of  the 
dominions  of  His  Royal  Highness  the  Prince  Regent  of  Portugal,  having  com- 
missions or  letters  of  marque  and  reprisal  from  the  government  of  Portugal, 
and  condemned  as  lawful  prize  in  any  court  of  admiralty  of  the  said  Portuguese 
goTemment,  and  owned  by  the  subjects  of  His  Royal  Highness  the  Prince  Re- 
gent in  Portugal  or  any  of  them,  and  whereof  the  master  and  three-fourths  of 
the  mariners,  at  least,  are  subjects  of  His  Royal  Highness  the  Prince  Regent 
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of  Por^^o/f  shall  be  considered  as  Par/ii^t^ese  vessels.**  It  was  contended 
that  as  the  ship  in  question  was  not  entitled  to  the  privileges  of  British  registry, 
although  she  had  been  purchased  by  a  British  subject,  it  was  nevertheless  un- 
lawful for  her  to  enter  the  port  of  St,  MichaePsj  and  that  this  was  a  lawful 
cause  of  seizure  which  discharged  the  underwriters.  Sweden  was  at  this  time 
engaged  in  war  with  Portugal.  A  witness  proved  that  the  plaintiff  had  been 
heard  to  claim  some  interest  in  the  ship ;  and  upon  this  evidence  the  defend- 
ants objected,  that  as  the  interest  was  proved  to  be  jointly  in  the  plaintiff  and 
Solomon  Cohen^  none  of  the  counts  of  the  declaration  could  be  supported,  tJie 
interest  being  neither  in  the  plaintiff,  as  averred  in  one  set  of  the  counts,  nor  in 
Solomon  Cohen,  as  averred  in  the  others.  Mansfield,  C.  J.,  reserved  this  last 
point,  but  refused  to  reserve  the  question  of  the  legality  upon  the  Portuguese 
treaty  of  the  voyage  to  St,  MichaePs,  and  subject  to  the  first  question  the  jury 
found  a  verdict  for  the  plaintiff. 

*Zen«s,  Serjt.,  in  Mic/uulmas  term,  1812,  obtained  a  rule  nisi  for  r«|/^g 
setting  aside  this  verdict  and  having  a  new  trial,  upon  the  point  ^ 
reserved ;  he  also  moved  upon  the  Portuguese  treaty,  but  the  court  refused  it. 
They  afterwards,  however,  extended  the  rule  to  a  point  relating  to  the  naviga- 
tion act,  12  Car,  2,  which  point  was  more  fully  discussed  in  the  case  of 
Sewell  V.  The  Royal  Exchange  Assurance  Company,  and  is,  tlierefore, 
omitted  here. 

Shepherd  and  Best,  Serjts.,  in  Easter  term,  1813,  showed  cause  against  this 
rule.  They  contended  that  although  the  verdict  would  be  against  evidence  if 
taken  to  be  entered  on  the  first  count,  if  it  affirmed  the  averment  that  Emanuel 
Cohen  was  solely  interested  in  the  whole  cargo,  and  that,  therefore,  the  verdict 
ought  to  be  reduced  by  one  moiety,  yet  he  was  entitled  to  his  verdict  for  the 
other  moiety,  on  the  count  which  averred  interest  in  Solomon  Cohen,  and, 
therefore,  upon  the  whole  declaration  he  would  be  entitled  to  hold  all  the 
damages  which  had  been  found  for  him.  There  was  no  variance  between  the 
proof  and  the  averment,  for  joint-tenants  and  tenants  in  common  are  possessed 
per  my  et  per  tout,  and  it,  therefore,  was  literally  true  titat  the  plaintiff  was 
interested  in  the  ship  to  a  large  amount,  it  is  only  averred  under  a  videlicet 
that  his  interest  is  to  the  whole  amount,  but  he  had  an  equal  undivided  share  in 
the  ship  and  in  every  penny  to  be  received  for  the  loss  of  the  ship.  The  facts 
do  not  contradict  the  averment,  that  the  plaintiff  effected  the  policy  as  agent  for 
all  the  parties  interested;  he  effected  it  as  agent  for  himself  as  well  as  for 
Solomon  Cohen,  and  this  is  a  good  policy  to  protect  the  interest  of  Emanuel 
[Gibbs,  J.  I  take  the  objection  here  to  be  this:  the  instructions  to  the  agent 
are,  to  insure  the  joint  property  of  Solomon  and  Emanuel,  and,  therefore,  it  is 
not  true,  as  averred,  that  the  one  policy  described  in  one  count  is  made  on  tJie 
sole  property  of  the  one,  and  that  the  other  *policy  described  in  the  other  r»|/^/* 
count  is  made  on  the  sole  property  of  the  other.  Chambre,  J.  ^ 
Emanuel,  who  effected  the  poUcy,  does  not  effect  it  under  an  authority  from 
himself.  As  to  his  own  share,  he  effects  it  on  his  own  account;  as  to  the 
other  share,  he  effects  it  as  agent  for  his  brother.]  There  is  no  variance:  rt  is 
not  averred  that  either  was  solely  interested ;  the  averment  is  not  meant  to  be 
descriptive  of  the  species  of  interest,  but  only  of  the  quantum  of  value.  The 
contrary  decision  in  this  court  in  the  case  of  Page  v.  Fry,  2  Bos.  ^  Pull,  240, 
is  of  authority,  of  better  reason,  and  more  tendency  to  the  administration  of 
justice.  Lee,  C.  J.,  decided  at  nisi  prius  in  the  case  of  Hiscox  v.  Barrett, 
Guildliall,  December,  1747,  2  Park,  6th  ed.  542,  n,  accordingly.  Upon  the 
ground  of  authority,  therefore,  the  case  of  Bell  v.  Ansley,  16  East,  141,  a  sole 
case,  must  give  way  to  the  decisions  of  this  court  which  have  been  acted  on 
for  half  a  century.  And  the  Court  of  King's  Bench  has  decided  on  a  wrong 
principle,  considering  the  parties  interested  as  the  persons  on  the  record ;  that 
is  a  mistake.  Until  a  certain  period,  it  was  unnecessary  to  aver  who  was 
interested,  and  it  was  at  last  made  necessary  to  do  it,  only  in  order  to  show 
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that  the  insurance  was  not  a  gaming  policy,  and  the  averment  in  tliis  case  is 
sufficient  for  that  purpose. 

CitAMBRB,  J.  Tiiere  is  this  distinction  between  the  present  case  and  Bdl 
T.  Jiruiey^  that  it  does  not  appear  that  this  question  was  there  ever  considered, 
that  b,  there  was  no  count  in  that  case  which  averred  interest  in  fVm,  Bel!, 
who  was  one  of  the  partners.  Unless  I  am  very  much  mistaken,  in  the  case 
against  the  Dutch  commissioners,  Lucena  v.  Crauffurd,  2  New  Rep,  315,  and 
^1071  ^°  some  other  casest  *19  Geo,  2.  c.  37,  it  has  been  held  unnecessary  to 
^  aver  interest,  and  sufficient  to  show  at  tlje  trial  that  there  b  an  interest. 

Gdbs,  J.     The  statute  contemplates  that  policies  on  interest  or  no  interest 
may  be  made  on  foreign  ships. 

Cur.  adv.  vuU. 

Manstieu),  C.  J.,  now  delivered  the  opinion  of  the  court. 

The  simple  question  in  this  case  is,  of  the  averment  of  interest  It  happened 
that  Emanuel  and  Solomon  Cohen  were  partners ;  and  the  action  is  brought 
in  the  name  of  Emanuel,  and  there  b  an  averment  in  each  count  that  the 
interest  b  in  one  of  them,  and  the  declaration  is  in  the  ordinary  form,  as  if  the 
assurance  had  been  made  for  one,  and  for  his  sole  benefit;  and  the  plaintiff  has 
recovered  in  thb  action  for  the  whole  loss  as  if  the  whole  interest  was  in  him. 
No  doubt,  in  a  different  form  of  declaration,  he  might  have  recovered  for  his 
moiety.  The  verdict  b  certainly  wrong,  for  it  gives  him,  who  is  entitled  to  a 
moiety  only,  the  whole;  therefore  the  verdict  cannot  stand.  There  are 
contrary  decbions;  namely.  Page  v.  /Vy,  and  the  case  before  Lee,  C.  J.,  on 
the  one  side,  and  there  b  the  case  of  Bell  v.  Annley,  in  the  King's  Bench, 
which  contradicts  those  authorities.  We  are  of  opinion,  that  the  verdict  cannot 
be  supported,  not  merely  for  the  sake  of  uniformity  of  judgment  in  both  courts, 
but  also  because  the  averment  b  contrary  to  truih.  It  is  generally  supposed 
that  the  averment  of  interest  was  introduced  into  declarations  in  consequence 
of  the  statute  19  Geo.  2.  c.  37;  but  upon  looking  into  the  prodigious  number 
of  authorities  cited  in  argument  in  the  case  of  Crawfurd  v.  Lucena,  it  appears 
that  the  averment  was  in  use  before  19  Geo.  2.  It  was  ai^ed  that  the  only 
'loan  ^^^^^  ^^  inserting  the  averment,  *was,  to  show  that  it  was  not  a  gaming 
^  policy;  but  if  the  averment  was  used  before  the  stat.  19  Geo.  2,  it  could 
not  be  introduced  for  that  purpose.  Indeed  before  the  act,  all  policies  were 
taken  to  be  real  policies,  made  for  the  benefit  of  the  person  making  them, 
although  proof  of  their  reality  was  dispensed  with  by  contract  I  conceive 
these  words  were  introduced  for  tlie  reason  of  the  difference  between  these 
contracts,  which  are  effected  by  an  agent  for  the  benefit  of  his  principal,  and 
any  others;  as  in  the  present  case,  for  instance,  where  an  agent  makes  a  con* 
tract  in  hb  own  name  for  the  benefit  of  other  persons,  if  this  averment  had  not 
been  introduced,  I  see  not  how  an  action  could  ever  have  been  brought;  for  if 
the  assurance  were  made  by  die  plaintiff,  it  would  prima  facie  be  for  his  own 
benefit,  and  there  would  be  no  need  of  any  averment  of  interest  at  all.  But 
according  to  the  cases  of  Page  v.  /Vy,  and  Htscox  v.  Barrett,  it  would  be 
ftufficbnt  to  aver  the  interest  in  any  manner  which  would  show  it  was  not  a 
gaming  policy.  Bat  that  b  not  sufficient;  it  is  necessary  to  show  who  are  the 
real  contracting  parties.  If  this  were  not  necessary,  this  action  would  not  be 
analogous  to  any  other;  for  in  all  other  cases  it  is  necessary  to  show  who  are 
the  r^  contracting  parties,  otherwbe  the  plaintiff  cannot  recover.  If,  therefore, 
it  were  luffident,  as  in  Page  v.  Dry  it  was  said  to  be,  to  show  such  an  interest 
as  would  make  it  not  a  gaming  policy,  it  would  materially  differ  the  action 
npOD  a  policy  of  insurance  from  all  other  actions  on  contracts.  We,  therefore* 
are  of  opinion  that  the  judgment  given  in  the  case  of  Bell  v.  Analey  b  right, 
and  well  founded.     What  b  said  in  that  case  applies  equally  to  all  others,  thai 

t  See  Cmmiiuv.  iVanlef.  anleS,  513. 
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the  defendant  should  by  the  declaration  be  made  acquainted  with  all  the  real 
parties  to  the  contract,  otherwise  he  may  have  one  of  the  plaintifls  called  as  a 
witness.  [^Per  Gibbs^  J.  He  may  have  him  on  the  jury.1  It  is,  therefore, 
*very  material  that  in  this,  as  in  all  other  actions,  the  defendant  should  r«|AQ 
know  by  the  declaration,  if  he  did  not  before  know,  who  are  all  the  ^ 
persons  parties  to  this  contract.  In  this  case,  therefore,  the  consequence  is, 
that  the  rule  must  be  absolute  for  a  nonsuit.t 

Rule  absolute. 

t   [2  Cranch  419,  Graves  et  al.  r.  Boston  M.  J.  Company^    4  Mass.  Rep.  647,  DumoM  v. 
Jones.    6  ib.  81,  Pearson  v.  Lord.    4  ib.  82,  Russdl  y.  If.  B^  J\I.  I.  Company.] 


WHEELWRIGHT  et  al.,  Assignees  of  BULL  ct  al.,  v.  JACKSON. 

A  creditor  obtains  a  preference  in  contemplation  of  an  intended  deed  of  composition, 
which  would  be  fraudulent  against  the  creditors  under  that  deed;  the  composition  going 
off,  the  creditor  may  hold  his  securities  against  a  commission  of  bankrupt  subsequently 
issued,  and  not  contemplated  at  the  time  of  the  preference. 

This  was  an  action  of  trover,  brought  by  the  plaintifTs,  who  were  the 
assignees  of  the  effects  of  Bull  ^  Co.,  bankrupts,  against  the  defendant,  to 
recover  the  value  of  certain  notes  and  bills  of  exchange  which  the  defendant 
had  received  from  the  bankrupts  before  their  bankruptcy;  one  count  laid  them 
to  have  been  the  property  of  the  bankrupts,  another  the  property  of  the  plaintiffs 
as  sssignees.  Upon  the  trial  of  the  cause  at  Guildhall,  at  the  sittings  after 
MichomnuM  term,  1812,  before  Mansfield,  C.  J.,  the  circumstances  under 
which  the  bil's  were  received  appeared  to  be  as  follow :  The  bankrupts  being 
embarassed,  stated  the  circumstance  to  the  defendant,  who  was  one  of  their 
principal  creditors,  and  resided  at  Manchester:  they  were  at  tiiat  time  indebted 
to  him  in  a  sura  exceeding  2300/.  for  bills  which  he  had  discounted  for  them, 
and  in  a  further  sum  for  goods,  exceeding  in  the  whole  5000/.  The  defendant 
examined  their  accounts,  and  a  deed  was  proposed  and  prepared  for  assigning 
their  effects  to  trustees,  in  trust  to  divide  equally  amongst  all  the  creditors  who 
should  come  into  the  arrangement ;  the  defendant  was  willing  to  accede  to  this 
arrangement  with  respect  to  that  part  of  his  debt  which  was  due  for  goods 
sold,  and  to  come  in  ^pari  passu  witL  the  other  creditors  for  that  r«|i^ 
demand,  but  refused  to  accede  to  it  for  that  part  which  was  due  for  ^ 
money  advanced,  and  threatened  that  he  would  not  execute  the  deed,  unless 
the  latter  part  of  his  debt  was  secured  to  him  entire,  by  the  delivery  of  bills  to 
that  amount.  This  being  agreed  to,  he  went  down  into  Lancashire,  where 
most  of  the  creditors  resided,  and  as  well  by  stating  that  he  had  examined  the 
accounts  and  funds  of  the  bankrupts,  and  was  satistied  therewith,  as  otherwise, 
he  was  very  active  in  promoting  the  execution  of  this  deed,  which  bore  date  on 
the  26th  of  July:  it  contained  a  proviso  for  making  it  void  in  case  all  the 
creditors  did  not  execute  it  by  a  certain  day  therein  named.  After  he  had 
executed  this  deed,  the  bankrupts  gave  up  to  him  bills  to  tlie  amount  of  1000/., 
between  the  4th  and  tlie  14th  of  August,  It  being  evident  that  the  time  for 
the  creditors  to  sign  would  expire  before  all  their  signatures  could  be  obtained, 
the  defendant  caused  another  deed  of  trust  to  be  prepared,  bearing  date  the  2d 
of  September,  and  enlarging  the  time  for  the  creditors  to  accede  to  it,  into 
which,  at  the  defendant's  suggestion,  was  introduced  a  clause,  confirming  to  alt 
the  creditors  the  benefit  of  all  securities  which  tliey  should  hold  at  the  time  of 
their  respective  execution  thereof;  and  he  refused  to  execute  tliis  deed  until  he 
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had,  on  the  Sih  of  September,  received  the  residue  of  the  bills  in  question ;  all 
these  bilis  were  included  in  the  account  of  stock  which  was  taken  in  order  to 
be  laid  before  the  creditors  as  the  statement  of  the  funds  to  which  they  were  to 
look  for  payment  of  their  respective  dividends,  which  were  to  be  made  by 
instalments  at  four,  eight,  twelve,  sixteen,  twenty,  and  twenty-four  months*  dale 
from  the  let  of  Jiuguat,  But  the  whole  of  the  bills  were  clearly  given  as  the 
consideration  for  executing  the  second  agreement.  The  bankrupts  had  not  at 
that  time  the  least  doubt  but  that  their  estate  was  solvent;  the  bills  were  not 
*llll  ^"^^^  *^  contemplation  of  bankruptcy,  for  no  bankruptcy  was  then 

^  thought  of,  either  by  the  bankrupts,  or  any  other  person ;  but  not  more 
than  five  creditors  having  signed  the  second  deed  of  composition,  the  matter 
went  off,  hut  the  defendant  retained  the  bills  which  he  had  received,  and  about 
four  months  aflerwards  a  commission  of  bankrupt  issued  against  Bull  fy  Co. 
The  counsel  for  the  plaintiff  relied  on  the  general  ground  that  an  undue  pre- 
ference had  been  given  by  the  bankrupts  to  the  defendant  over  the  other  creditors, 
and  that  the  defendant  had  been  guilty  of  a  fraud  on  the  bther  creditors,  which 
prevented  the  delivery  of  the  bills  from  vesting  in  him  any  property  therein,  and 
that  the  propert}%  therefore,  remained  in  the  bankrupts  unchanged  until  the  time 
of  the  commission,  when  by  the  assignment  it  vested  in  the  plaintiffs,  who 
were,  therefore,  entitled  to  recover.  Manajkld,  C.  J.,  thought  it  clear  that  if 
the  trust-deed  had  gone  on,  these  bills  could  never  have  availed  the  defendant 
against  the  trustees  and  the  other  creditors.  For  the  defendant  it  was  con- 
tended, that  in  order  to  enable  the  plaintiffs  to  avail  themselves  of  any  fraud  in 
the  disposition  of  the  property,  the  fraud  must  be  a  fraud  practised  against  the 
commission  of  bankruptcy;  and  that  whether  this  would  or  would  not  have  been 
a  fraudulent,  and,  therefore,  a  void  transaction,  if  the  trust-deed  had  gone  on,  as 
against  the  creditors  under  that  deed,  yet  as  this  was  no  fraud  against  the 
commission  of  bankruptcy,  although  the  bills  were  given  secretly,  and  without 
the  knowledge  of  the  other  creditors,  and  with  intent  to  obtain  an  undue  pre- 
ference, those  circumstances  constituted  no  defence  to  this  action.  Mansfield^ 
C.  J.,  thought  it  a  new  point,  but  did  not  reserve  it,  and  the  jury  found  a  verdict 
for  the  plaintifTs,  with  2335/.  13«.  10(/.  damages. 
*1121       *Lena^  Serjt.,  in  Hilary  term,  1813,  obtained  a  rule  nisi  to  set  aside 

^  this  verdict  and  have  a  new  trial,  upon  the  ground  that  the  bankrupt  had 
at  the  time  of  the  transfer  power  to  dispose  of  the  bdls,  and  that  he  had  disposed 
of  them  to  a  pressing  creditor,  without  any  contemplation  of  bankruptcy,  and 
that  it  would  be  introducing  a  new  principle  into  the  bankrupt  law,  to  hold  that 
this  was  a  fraud  on  the  creditors  under  the  commission.  [Gibbs  and  Chambre, 
Ja.,  doubted  whether  there  was  in  this  case  an  absolute  transfer  of  the  bills, 
and  whether  it  were  any  thing  more  than  conditional,  and  whether  the  defend- 
ant was  not  bound  to  deliver  back  the  bills,  if  the  deed  of  trust  did  not  take 
effect,  inasmuch  as  the  bankrupts  did  not  mean  to  deliver  them,  if  they  could 
not  have  the  benefit  of  the  proposed  arrangement.] 

Shepherd,  Best,  and  Vdughan,  Serjts.,  in  this  term  showed  cause  against 
the  rule.  This  transaction  would  have  been  clearly  void  as  against  the  credi- 
tors under  the  trust-deed,  if  that  had  taken  effect:  it  was,  therefore,  void  as 
against  the  creditors  under  the  commission  of  banknipt,  otherwise  it  would 
be  io  the  power  of  a  creditor  who  should  artfully  amuse  the  others  from  issu- 
ing out  a  commission,  by  the  show  of  a  trust-deed,  until  he  should  have  ob- 
tained an  undue  preference,  afterwards  to  drop  that  pretext,  and  hold  his  pre- 
ference against  them  alU  which,  though  unavailable  under  that  deed,  would  be 
good  undier  a  subsequent  commission  of  bankrupt*  In  order  to  make  the 
transaction  void,  it  is  noi  necessary  that  it  should  be  a  fraud  against  the  bank- 
rapt;  for  in  many  cases  the  fraud  on  the  bankruptcy  is  committed  by  tiie  bank^ 
rapt  alone,  as  in  Harmon  v.  Fisher,  Cowp,  1 17,  where  the  funds  sent  to  Fisher 
were  sent  by  Fordyet,  without  Fisher's  knowledge.  The  assignees  of  a  bank* 
lopt  do  not  ia  aU  cases  Becessarily  stand  merely  in  the  situation  of  ibe  bank* 
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Tupt,  although  they  do  in  *inany;  as,  for  instance,  where  a  fraudulent  r«||^ 
conveyance  is  made  by  the  bankrupt  in  contemplation  of  bankruptcy,  ^ 
there  the  law  avoids  the  deed,  not  because  it  is  void  against  the  bankrupt ;  for 
a  deed,  fraudulent  against  creditors,  would  be  good  against  the  bankrupt ;  but 
it  is  void  because  it  is  fraudulent  against  the  creditors,  and  is  against  the  policy 
of  the  law.  Whether  a  security  be  given  or  property  handed  over  by  the 
bankrupt,  it  is  the  same  thing.  It  is  said  there  was  enough  to  pay  every  one, 
and  so  no  fraud ;  but  unless  for  tlie  indulgence  given  by  tlie  other  creditors,  the 
bankrupts  would  not  have  had  the  appearance  of  being  able  to  pay  20«.  in  the 
pound.  It  is  contended,  this  transaction,  though  fraudulent  at  the  time,  is  made 
good  by  something  after;  but  it  must  ever  after  stand  such  as  it  was  when 
£rst  made :  if  it  was  fraudulent  then,  it  was  void  then,  and  void  ever  after.  It 
is  not,  however,  clear  but  that  the  bankrupts  themselves  might  not,  after  the 
deed  was  laid  aside,  have  a  right  to  recover  these  bills ;  for  they  delivered  them 
as  a  consideration  for  signing  this,  and  making  it  a  good  and  effective  deed, 
which  consideration  failing,  the  bills  revert.  The  answer  that  the  person  who 
gave  them  was  parlicepB  criminist  and,  therefore,  cannot  recover  it  back,  must 
not  take  place  here ;  for  that  maxim  never  holds  in  cases  where  there  is  oppres- 
sion. There  are  many  cases  in  which  the  maxim,  in  pari  delicto  potior  est 
conditio  possidentis  does  not  hold,  as  in  usury,  lottery  insurances,  and  the 
like,  where  it  is  considered  as  the  case  of  one  party  cheating  another.  Here 
the  defendant  has  cheated  the  bankrupts,  taking  advantage  of  their  distress. 
The  plaintiffs  never  put  this  as  an  act  done  in  contemplation  of  bankruptcy, 
but  as  an  obtaining  of  the  bills  by  a  fraud,  which  he  carried  into  effect  by  the 
second  deed.  It  is  impossible  that  a  roan  can  in  any  case  acquire  property  by 
fraud;  and  there  cannot  be  a  stronger  case  of  fraud  than  this,  where  the 
^'defendant  goes  to  persuade  persons  to  sign  this  deed,  having  put  into  rttnA 
his  own  pocket  the  funds  out  of  which  alone  the  bankrupt  could  pay  his  ^ 
instalments ;  and  the  jury  have  found  it  to  be  a  fraud. 

Lens,  contra.  It  is  now  argued  that  the  transaction  is  a  fraud  upon  the 
creditors,  but  it  is  not  ventured  to  be  put  as  a  fraud  upon  the  bankrupt.  No 
doubt,  if  this  deed  had  been  executed  by  all  the  creditors,  the  securities  obtained 
by  the  defendant  would  have  been  void  against  them;  but  the  deed  having 
fallen  to  the  ground,  the  other  creditors  are  in  precisely  the  same  situation  as 
ihey  would  have  been  in,  if  the  trust-deed  had  never  been  proposed;  and  in  that 
case  there  would  be  nothing  that  could  impugn  the  present  securities.  Although 
it  might  be  harsh  to  insist  on  payment  from  Bull  ^  Co.  in  their  distress,  yet  it 
was  competent  for  the  defendant  so  to  do:  the  commission  did  not  issue  for 
several  months  afterwards,  and  Bull  {-  Co,  at  that  time  expected  to  be  able  to 
continue  their  payments.  No  disadvantage  is  shown  to  accrue  to  the  other 
creditors  by  reason  of  this  pressure  of  the  defendants,  unless  by  calling  in  aid 
the  commission  subsequently  issued,  which  was  the  act  of  the  creditors  them- 
selves. The  plaintiff's  counsel  have  not  been  able  to  argue  this  without  infus- 
ing into  the  argument  the  idea  that  it  was  an  undue  preference  given  by  the 
bankrupts  in  contemplation  of  bankruptcy,  for  which  tliere  is  no  foundation,  nor 
was  it  so  put  at  the  trial.  The  two  cases  must  be  kept  distinct:  if  it  be  a  pre- 
ference given  in  contemplation  of  bankruptcy,  the  transaction  is  valid  as  between 
the  parties,  except  so  far  as  a  subsequent  commission  may  operate  to  avoid  it ; 
and  the  deed  of  composition  becoming  inefficient  by  the  parties'  disagreement, 
every  one  is  lefl  in  his  original  condition,  at  liberty  to  inforce  payment  by 
such  means  and  diligence  as  he  thinks  fit ;  here  is,  therefore,  no  fraud  on  the 
creditors.  It  is  not  ^contended that  the  bankrupt  vrsa particqts  crimi"  r»||R 
nt«,  for  there  was  no  crime:  it  is  lawful  for  a  debtor  to  pay  his  credi-  L  ^^^ 
tor,  except  so  far  as  it  disturbs  the  equality  which  the  bankrupt  laws  establish 
between  creditors;  but  unless  a  commission  of  bankrupt  ensues  to  operate  by 
relation,  this  principle  does  not  apply ;  and  the  evidence  is  clear  that  there  was 
no  contemplation  of  bankruptcy  in  this  case.     It  was  doubtful  upon  the  evi- 
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denee  whether  the  defendant  did  not  obtain  payment  by  threats  of  arrest,  and, 
therefore,  at  all  events  there  ought  to  be  a  new  trial,  in  order  to  inquire  whe- 
ther the  payment  was  voluntary  or  involuntary  on  the  part  of  the  bankrupts. 

Cur.  adv.  vuU. 

Maxsfield,  C.  J.,  now  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  assignees  of  Bull  and  others  to  recover 
from  the  defendant,  Jackmrij  some  bills  of  exchange  put  into  the  defendant's 
hand  by  the  bankrupts.  The  ground,  according  to  aU  the  cases  hitherto  known 
on  the  subject,  assigned  to  support  this  species  of  action,  is,  that  the  defendant 
has  obtained  the  property  in  fraud  of  the  rest  of  the  creditors.  In  some  cases 
it  has  appeared  that  the  object  of  the  bankrupt  was  to  favor  a  particular  credi- 
tor; and  in  many  such  cases  property  so  obtained  has  been  recovered  back 
by  the  assignees ;  but  in  all  cases  hitherto,  the  ground  has  been,  that  if  such 
disposition  were  permitted,  the  policy  of  the  bankrupt  laws  would  be  defeated ; 
and  on  that  ground  only  can  such  an  action  be  supported.  Certainly,  in  this 
case,  Jackson  is  entided  to  no  favor,  and  if  a  ground  could  be  found,  on  which 
he  could  be  compelled  to  refimd,  we  should  have  been  glad  to  see  that  it  could 
be  done.  Certainly  the  bankrupt  could  not  have  got  this  money  back  again 
*1161  ^oni  ^^  <^6^6'i^^i^^'  The  bankrupt  *was  indebted  to  Jackson  in  two 
-'  large  sums,  one  for  goods,  one  for  money  advanced.  The  bankrupt 
bein;^  embarrassed  in  his  circumstances,  a  letter  of  license  is  thought  of,  to  make 
his  debts  payable  by  instalments :  Jackson  comes  up  to  town,  a  composition  is 
proposed  to  him  by  the  bankrupt;  he  insists,  as  a  condition  of  coming  into  it, 
that  his  money  debt  shall  be  secured  to  him.  In  these  circumstances  it  is 
utterly  impossible  that  the  defendant  could  ever  have  got  back  those  bills. 
Jackson  takes  a  considerable  part  in  persuading  creditors  to  join  in  this  letter 
of  license,  wherein  he  certiiinly  must  have  deluded  them ;  for,  when  he  pro- 
posed, in  the  second  agreement,  a  clause  for  each  to  retain  his  securities,  it  cer- 
tainly never  could  have  entered  into  those  creditors'  heads,  that  it  was  meant 
to  include  therein  securities  given  since  making  the  first  agreement.  If  that 
composition,  therefore,  had  siood,  I  think  there  cannot  be  a  doubt,  that  Jackson 
would  have  been  deemed  to  have  acted  frauduleudy,  and  that  he  could  not 
have  held  the  advantage  he  had  gained.  The  active  part  he  took  in  the  trans- 
action showed  his  conduct  to  be  the  more  immoral;  but  if  he  had  got  this  advan- 
tage without  any  activity  of  his  own,  it  would  have  been  equally  void.  In 
certain  events  this  priority  might  not  have  been  objectionable ;  as,  if  the  effects 
had  turned  out  to  produce  20s.  in  the  pound,  or  supposing  that  the  bills  had 
turned  out  less  productive,  and  had  not  produced  assets  exceeding  the  instal- 
ments he  was  entitled  to.  It,  therefore,  was  only  fraudulent  as  against  the 
creditors  under  this  composition.  The  bankruptcy  did  not  happen  ull  four 
months  after;  but  that  event  was  wholly  unforeseen;  it  might  not  have  hap- 
pened for  a  twelvemonth,  or  not  at  all.  We  cannot,  therefore,  see  how  this 
was  a  fraud  on  the  commission,  which  was  never  then  thought  of,  and  might 
not  have  happened  at  all.  It  is,  therefore,  with  great  reluctance  we  establish 
•ll*j-[  ^he  defendant's  right  to  'retain  these  bills:  but  finding  no  case  to  estab- 
-^  lish  a  contrary  decision,  we  are  afraid  to  make  a  new  precddent  with- 
out seeing  a  clear  principle  on  which  we  could  support  it.  We  can  discover 
no  mode  in  which  the  assignees  of  the  bankrupt  could  entide  themselves  to 
recover  these  bills,  which  the  bankrupt  could  not  get  back.  We,  thereforOy 
most  make  the  rule  absolute  for  a  new  trial. 

Rule  absolute. 
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FRY  V.  MALCOLM. 

A  crcdt'or  may  legally  contrnct  to  sue  out  a  commission  of  bankrupt  against  his  debtor  in 
considera'ion  that  a  friend  of  the  debtor  will  give  the  petitioning  creditor  5«.  in  tho 
pound  for  his  debt;  and  a  bill  given  for  the  agreed  sum  is  valid  bill. 

This  was  an  actioti  upon  a  bill  of  exchange.  Upon  the  trial  before  Gibbs^  J., 
at  the  sittings  after  Hilary  term,  1813,  it  was  proved  that  Allan  Newman 
havin^r  become  insolvent,  his  brother  fVilliam  Newman,  by  way  of  inducing 
the  plaintifTs  to  sue  out  a  commission  of  bankrupt  against  Allan  Newman^ 
engaged  to  them,  that  if  they  would  become  the  petitioning  creditors,  their  divi- 
dends out  of  his  effects  should  amount  to  6s.  in  the  pound  upon  the  sum  of  their 
debt,  otherwise  lie  would  himself  make  good  the  deficiency,  and  he  was  to  have 
the  surplus,  if  any  accrued ;  and  the  plaintiffs  having  accordingly  sued  out  the 
commission,  nVliam  Newman  gave  them  this  bill  upon  the  defendant,  who 
accepted  it,  at  IfVliam  Newman's  request.  It  was  attempted  to  show  that 
the  real  consideration  for  this  bill  was,  that  the  plaintiffs  would  sign  the  certificate 
of  Allan  Newman :  but  the  jury  found  that  it  was  given  by  way  of  guaranty, 
that  the  plaintiff* 's  dividend  should  amount  to  5s.  in  the  pound  ;  and  gave  their 
verdict  for  the  plaintiffs. 

*Beat,  Setjt.,  in  Easter  term,  moved  for  a  new  trial,  upon  the  ground  r»|  ^q 
that  the  guaranty  of  the  amount  of  the  dividend  given  as  an  inducement  ^ 
to  the  petitioning  creditor  to  sue  out  the  commission,  was  a  fraud  on  the  bank- 
rupt laws,  and,  therefore,  an  illegal  consideration  for  the  bill ;  the  court  observed, 
that  the  point  had  not  been  made  at  the  trial,  but  as  it  was  an  objection  fit  to 
be  considered,  they  granted  a  rule  nisi. 

Shepherd,  Serjt.,  now  showed  cause,  contending  that,  inasmuch  as  JVUliam 
Newman  would  iiave  the  benefit  of  the  surplus,  if  the  dividend  amounted  (o 
more  than  the  5«.,  the  transaction  was  nothing  more  than  a  mere  sale  of  the 
debt  ami  dividends  thereon,  to  fVilliam  Newman,  which  is  good  in  equity, 
and,  therefore,  not  illegal  at  law.  The  mere  fact  is,  that  one  creditor  not  being 
willing  to  incur  the  trouble  of  suing  out  a  commission,  another  requests  permis- 
sion lo  work  a  commission  in  his  name  upon  the  terms  of  insuring  a  certain 
dividend.  There  is  nothing  illegal  in  the  mere  act  of  suing  out  a  commission 
of  bankrupt.  Neither  is  a  promise  given  by  a  stranger  to  make  up  the  de- 
ficiency of  a  bankrupt's  estate  in  itself  illegal ;  the  union  of  the  two  circum- 
stances, therefore,  cannot  be  illegal.  'JKhe  rest  of  the  creditors  are  placed  neither 
in  a  belter  nor  in  a  worse  situation  in  consequence  of  this  transaction. 

Best,  in  support  of  his  rule,  observed  that  this  was  not  moved  as  coming 
within  the  statute  against  paying  money  for  a  bankrupt's  certificate,  but  on  the 
ground  that  this  transaction  is  void,  as  falling  within  the  general  policy  of  the 
bankrupt  laws.  The  creditor  ought  to  be  induced  to  sue  out  a  commission  by 
what  he  owes  to  himself  and  the  other  creditors,  not  by  any  collateral  benefit 
moving  to  himself  from  the  bankrupt  or  any  of  his  friends :  if  this  practice  may 
he  allowed  it  is  an  encouragement  *to  persons  for  a  reward  to  put  in  r#||g 
motion  these  commissions  under  the  great  seal,  whereas  there  ought  to  ^ 
he  no  inducement  lo  put  it  in  motion  but  the  opinion  that  justice  and  the  pay 
ment  of  the  general  debts  requires  it.  This  is  a  different  case  from  that  where 
a  creditor  sells  a  debt,  and  the  buyer  sues  for  it  by  an  action  in  the  seller's  name. 
That  does  not  affect  the  rij^hts  of  other  creditors ;  this  does.  This  bargain  certainly 
will  influence  the  mind  of  the  vendor  as  to  his  signing  the  certificate  also,  in  which 
light  it  alters  the  situation  of  the  other  creditors,  as  to  their  power  of  withhold- 
ing their  consent  to  the  certilicatc.  There  is  stronger  reason  why  this  should 
be  illegal  in  the  case  of  a  petitioning  creditor  than  to  any  other;  although  every 
creditor  takes  an  unfair  advantage  lo  himself,  who  secures  payment  of  the  de- 
ficiency of  his  dividend,  notwitlistanding  he  receives  out  of  the  general  fund 


119] 


5  Taunton.  71 


onlj  the  same  proportion  that  the  other  creditors  do.  If  a  friend  of  the  bank- 
rupt gives  a  sum  upon  the  terms  that  a  creditor  shall  enter  into  a  deed  of  com- 
position, although  he  receives  only  an  equal  dividend  out  of  the  fund,  the 
rontract  is  void,  because  it  is  a  deceit  upon  the  others.  The  brothers  and 
mother  of  Allan  Newman  were  themselves  creditors,  and  might  have  sued  out 
a  commission  in  their  own  name  ;  it  is,  therefore,  a  badge  of  fraud,  and  of  an 
intention  to  elude  examination,  that  they  purchase  the  right  of  suing  out  a  com- 
mission in  the  name  of  another.  1 

Mji\sFiELD,  C.  J.  I  was  struck  with  the  argument,  certainly,  that  this  was 
a  friendly  commission,  and  a  concerted  bankruptcy ;  and  if  there  was  any  evi- 
dence of  this,  I  should  be  disposed  to  grant  this  rule ;  but  there  is  no  evidence 
of  the  fact ;  and  that  being  so,  I  see  no  reason  why  the  plaintiff  should  not  be 
at  liberty  to  sell  his  debt,  and  receive  this  bill  for  it,  he  suing  out  a  commission. 
*1201  ^^'^P  ^^^  ^^  ^^  circumstance  of  fraud  and  ^contrivance,  and  the  proceed- 
-*  ing  appears  to  me  a  very  reasonable  one.  These  persons,  the  mother  and 
brother,  who  may  have  reasons,  perhaps  do  not  like  to  sue  out  a  commission  in 
their  own  name,  they  therefore  apply  to  the  plaintiff  to  sue  out  a  commission,  who 
may  think  it  is  not  worth  his  while,  or  that  he  shall  get  no  dividend ;  they  say 
that  there  will  be  a  dividend,  and  they  olfer  to  buy  it :  there  is  nothing  illegal 
in  this  bargain,  and  the  rule  must  be  discharged. 

H£ATH,  J.     I  think  so ;  it  seems  to  me  a  fair  and  honest  transaction.     I  see 
00  ground  to  object  to  it. 

GxBBS,  J.     I  am  of  the  same  opinion,  for  the  reasons  given  by  my  lord. 

Rule  discharged. 


LEESE  et  al.  v.  ROLFE. 

It  i«  not  illegal  for  one  of  the  persons  mentioned  in  the  2d  schedule  of  the  act  49  G.  3.  e,  70, 
(local  and  personal,)  as  being  authorized  to  sell  the  city  lands  b^  lottery,  to  sell  shares 
in  ihe  tickets,  and  to  receive  for  a  share  more  than  the  proportionate  part  of  5Z.  for  a 
whole  ticket. 

Tm£  plaintiffs  declared,  that  before  the  making  of  the  defendant's  promise, 
and  after  the  making  of  a  certain  act  of  parliament,  49  G.  3.  c.  70,  (local  and 
personal)  intituled,  An  act  to  amend  and  enlarge  the  powers  of  an  act  passed  in 
the  forty-sixth  year  of  his  present  majesty,  to  enable  the  several  persons  therein 
nnroed  to  dispose  of  the  several  houses  therein  mentioned  in  London  and 
ff'estminster  by  lottery,  certain  messuages  in  the  third  schedule  of  the  first- 
mentioned  act  specified  were  about  to  be  disposed  of  by  way  of  lottery  or 
chance  pursuant  to  that  act,  and  that  the  defendant  before  and  at  the  time  of 
making  his  promise  was  a  lottery-office  keeper,  and  sold  and  disposed  of  tickets 
and  shares  in  the  said  lottery  for  the  disposal  of  the  said  messuages,  to  any 
^1211  P^^^'^  ^^  persons  willing  to  purchase  the  same ;  and  'thereupon,  there- 
-^  tofore,  in  consideration  that  the  plaintifiTs  at  the  defendant's  request, 
would  purchase  of  the  defendant  one-eighth  share  of  a  certain  ticket,  numbered 
4.  m.  889,  in  the  said  lottery  at  and  for  a  certain  price  or  sum  of  money 
[to  wit]  the  price  of  1/.  48,,  to  be  therefor  paid  by  the  plaintiffs  to  the  defend- 
ant, the  defendant  undertook  that  the  bearer  of  the  said  share  would  be  entitled 
to  one-eighth  part  of  such  benefit  as  should  belong  to  the  said  ticket  numbered 
4.  m  889,  in  that  lottery,  and  that  the  said  ticket,  if  drawn  a  prize,  would  be 
sold  by  auction  in  one  month  after  the  drawing  of  that  lottery,  and  that  the 
poduce  of  the  sale  would  be  deposited  in  the  £anl^  of  England^  to  be  paid  in 
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proportion  to  the  respective  shares  without  any  deduction  whatever.  And  the 
plaintiffs  averred  that  they  did  buy  the  said  one-eighth  share  of  the  ticket 
4.  m  889  in  the  said  lottery,  and  then  and  there  paid  the  defendant  for  the  same 
the  said  price  or  sum  of  1/.  49.,  and  then  and  there  became  and  were,  and  from 
thence  hitherto  had  been  and  still  were  the  bearer  thereof,  and  as  such  entided 
to  one-eighth  part  of  such  benefit  as  belonged  to  the  said  ticket  numbered 
4.  m  889  in  the  said  lottery ;  and  that  afterwards  the  said  lottery  was  drawui, 
and  \he  said  ticket  numbered  4.  m  889  drawn  therein  a  prize,  and  entided  to 
the  prize  twenty-five  in  the  third  schedule  of  the  first-mentioned  act  specified, 
and  which  prize  consisted  of  certain  premises  (to  wit)  two  freehold  messuages 
in  that  schedule  mentioned ;  and  being  of  great  value,  to  wit,  of  the  value  of 
20,000/.,  and  thereby  the  plaintiffs  became  and  were  entitled  to  one-eighth  part 
of  the  same  messuages,  whereof  the  defendant  had  notice.  Yet  that  the  de- 
fendant did  not  nor  would  perform  his  undertaking,  but  thereby  deceived  tlie 
plaintiffs  in  tliis,  (to  wit)  that  the  said  ticket  and  the  said  two  freehold  mes- 
suages were  not,  nor  was  either  of  them  sold  by  auction  or  otherwise  in  one 
month  after  the  drawing  of  the  said  lottery,  contrary  to  the  defendant's  promise, 
by  means  whereof  the  plaintiffs  had  lost  and  been  deprived  *of  all  r-fina 
the  benefits  and  advantage  which  would  have  accrued  to  them  from  the  ^ 
sale  thereof,  and  had  also  lost  and  been  deprived  of  all  the  benefit  arising  from 
the  said  ticket  numbered  4.  m  889  being  drawn  such  prize.  There  were  also 
the  usual  money  counts.  The  third  section  of  the  act  declared  on  im powers 
certain  trustees,  in  whom  the  estate  was  vested  for  the  purpose  of  disposing 
thereof  by  way  of  lottery,  *»  and  the  survivors  and  survivor  of  them,  and  the 
several  persons  whose  names  were  contained  in  the  first  and  second  schedules 
to  that  act  annexed,  (which  last  contained  the  name  of  the  defendant,)  their 
respective  executors,  administrators,  and  assigns,  to  sell  and  dispose  of  the 
buildings,  hereditaments,  and  premises  specified  in  the  third  schedule  to  that 
act  annexed,  (among  which  were  the  two  freehold  messuages  in  question,)  by 
way  of  lottery  or  chance,  without  being  liable  or  subject  to  any  penalty  or 
forfeiture  imposed  by  any  act  or  acts  of  parliament  against  any  sale  or  sales  by 
way  of  lottery,  or  tickets,  numbers,  or  figures,  or  upon  any  person  or  persons 
for  opening,  setting  up,  exercising  or  keeping  an  oflice  wiihtmt  license  for  buy- 
ing, selling,  or  disposing  or  otherwise  dealing  in  tickets  by  way  of  lottery,  or 
by  any  other  act  or  acts  of  parliament  whatsoever ;  and  that  such  sale  or  sales 
60  to  be  made  by  the  said  trustees  ;  and  the  said  several  persons  whose  names 
were  contained  in  the  first  and  second  schedules  to  that  act  annexed,  their  re- 
spective executors,  administrators,  or  assigns,  of  the  said  buildings,  heredita- 
ments, and  premises,  subject  only  to  the  conditions,  provisos,  and  restrictions 
hereinafter  contained,  should  be  good  and  valid,  any  law  or  statute  to  the  con- 
trary notwithstanding :"  and  by  the  fourth  section  it  was  enacted  **  that  the 
money  to  be  raised  by  the  trustees,  &c.  and  the  several  persons  named  in  the 
first  and  second  schedules  to  that  act,  their  respective  executors,  &c.  by  way 
of  lottery,  under  the  authority  of  that  act,  should  not  exceed  the  sum  of  one 
hundred  thousand  *pounds  upon  the  sale  of  the  fee-simple  of  all  the  r«|oo 
several  buildings  and  hereditaments  specified  in  the  third  schedule,  dis-  I- 
charged  of  land-lax,  and  subject  only  to  such  leases  as  were  mentioned  in  the 
same  schedule,  and  that  the  number  of  the  tickets  in  that  lottery  should  not  ex- 
ceed in  the  whole  twenty  thousand,  to  be  numbered  from  one  to  twenty  thousand, 
both  inclusive,  and  no  ticket  in  that  lottery  should  be  sold  at  less  value  than  five 
pounds;  and  that  every  such  ticket  should  be  signed  by  one  or  more  of  the  trustees 
for  the  time  being  of  tiie  said  recited  act  and  of  that  act;  and  the  prizes  in  such 
third  lottery  should  be  composed  of  the  buildings  and  hereditaments  mentioned  in 
the  third  schedule,  to  that  act  annexed,  being  the  same  buildings  and  hereditaments 
specified  inthe  sixth  schedule  of  the  said  recited  act."  The  defendant  had  not 
sold  die  houses.  After  trial  and  verdictfor  the  plaintiff,  ^M/,Serjt., in  Easferterm, 
1813,  moved  an  arrest  of  judgment,  upon  the  ground  that  the  sale,  such  as  it 
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was  declared  upon,  was  illegal,  being  a  transaction  not  conformable  to  the 
recited  acts,  and,  therefore,  not  thereby  taken  out  of  the  general  prohibition  of 
the  statutes  against  lotteries.  The  statute  12  G,  2.  c.  28.  8.  4,  enacts  that  **  all 
sales  of  houses,  lands,  advowsons,  presentations  to  livings,  plate,  jewels,  ships, 
goods,  or  other  things,  by  any  game,  lottery  or  lotteries,  machine,  engine,  or 
odier  device  whatsoever,  depending  upon,  or  to  be  determined  by  chance  or  lot, 
shall  be  void  to  all  intents  and  purposes  whatsoever;  and  all  such  houses, 
lands,  &c.,  shall  be  forfeited  to  such  persons  as  shall  sue  for  the  same.'*  He 
contended  that  the  private  acts  only  legalized  the  sale  of  a  whole  ticket,  whereas 
this  was  the  sale  of  a  share  in  a  ticket,  and  that  they  prohibited  a  sale  of  any 
ticket  at  any  higher  price  than  5/.,  whereas  the  eight  shares  into  which  the 
ticket  was  divided,  being  sold  at  1/.  4s.  each,  amounted  to  9/.  12<.  The  court 
granted  a  rule  nisin 

«.oj-i  *  Shepherd  and  Runnington^  Serjts.,  in  this  term  showed  cause  against 
^  the  rule ;  they  argued  by  inference  from  the  stat.  22  G.  3.  c.  47.  8.  12, 
which  prohibits  the  selling  of  tickets  in  state  lotteries  in  less  shares  than  six- 
teenilis,  that  it  was  lawful  at  common  law  to  sell  any  shares  of  tickets  ;  and 
from  27  G,  3.  c.  1.  8,  3,  which  prohibits  the  selling  chances  or  shares  of 
tickets  for  time,  that  independently  of  that  act  it  is  not  illegal  to  stipulate  for 
the  sale  of  the  prize  within  a  month.  This  is  not  a  sale  of  the  whole  ticket 
for  more  than  5/. :  the  private  statutes  meant  only  to  restrain  the  amount  of 
the  money  which  the  city  should  raise  by  their  lottery,  not  the  amount  of  the 
profit  which  any  individual  holder  of  a  ticket  could  make  of  it.  The  conse- 
quences are  roost  penal,  if  this  be  a  sale  prohibited  by  12  G,  2,  being  no  less 
tlian  a  forfeiture  of  the  house :  at  all  events  the  verdict  may  be  supported  on 
the  money  counts,  for  1/.  4s.,  the  price  of  the  ticket.  This  is  a  larger  share 
than  a  sixteenth,  and  is,  therefore,  impliedly  legalized  by  22  G,  3.  c.  47.  s.  12, 
the  words  of  which  are  general,  and  extend  to  all  lotteries,  not  confined  merely 
to  stale  lotteries. 

Be8t^  and  Vaughan^  Serjts.,  in  support  of  the  rule.  The  49  G,  3,  only 
protects  the  sale  of  entire  tickets.  Shares  of  lottery  tickets  cannot  be  sold  at 
common  law,  for  in  all  the  statutes  creating  state  lotteries,  express  clauses  are 
introduced,  authorizing  the  division  of  tickets  into  shares.  By  statute  46  G,  3. 
c  147.  8.  28,  no  person  shall  divide  tickets  in  the  lotteries  thereby  created 
into  shares,  without  taking  out  a  license.  Neither  was  this  share  signed  by 
two  of  the  trustees,  as  the  act  requires.  More  than  100,000/.  will  be  raised 
by  these  means,  the  shares  being  sold  for  more  than  6/.  each.  [^GibbSt  J. 
The  subsequent  sale  of  an  eighth  of  a  ticket  for  1/.  48.  does  not  prove  that 
proposition.]  The  defendant  was  one  of  the  ^original  trustees,  not  a  r^ioK 
purchaser  of  a  ticket,  selling  again  at  a  profit  that  which  he  had  pur-  ^ 
chased. 

Mansfield.  C.  J.    I  do  not  see  any  objection  at  all  to  selling  these  shares. 

GiBBs,  J.  The  difficulty  is  to  see  the  objection.  By  the  statute  12  G.  2, 
the  sale  of  lands  and  hout<es  by  lottery  is  rendered  illegal.  This  act,  49  G. 
3,  makes  it  legal  to  sell  these  particular  lands,  and  making  it  legal,  the  selling 
of  the  tickets  in  shares  stands  on  the  same  ground  as  does  the  selling  shares  in 
any  other  lottery  which  is  rendered  legal,  the  sale  of  such  shares  not  being 
prohibited  by  any  particular  act.   « 

Rule  discharged. 

Vol.  l— 10.  G 
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WOODTER  et  aL  v.  HADDEN. 

The  plaintifT  erected  a  street,  leading  oat  of  a  highway,  across  his  own  close,  and  ter- 
minating at  the  edge  of  the  defendant's  adjoining  close,  which  was  separated  from  the 
end  of  the  street  fur  21  years  (daring  19  of  which  the  houses  were  completed,  and  the 
street  publicly  watched,  cleansed,  and  lighted,  and  both  footways  and  half  the  horseway 
thereof  paved  at  the  expense  of  the  inhabitants,)  by  the  defendant's  fence:  Held,  that 
this  street  was  not  so  dedicated  to  the  public,  that  the  defendant  pulling  down  his 
wail  might  enter  it  at  the  end  adjoining  to  his  land,  and  use  it  as  a  highway. 

The  plaintiffs  declared,  that  the  defendant  broke  and  entered  the  plaintiffs* 
closes  situate  in  the  parish  of  Saini  Leonard^  Shoreditefh  to  wit,  a  certain 
close  called  Johri'Streei ;  a  certain  close  or  piece  of  land,  containing  in  length 
21  feet  or  thereabouts,  and  in  breadth  14  inches  or  thereabouts,  and  bounded 
on  tlie  EcLst  by  the  said  street  called  John-street^  and  principally  bounded  on 
the  West  by  certain  premises  in  the  occupation  of  the  defendant ;  and  a  certain 
other  close  of  tlie  plaintiffs'  situate  in  the  parish  aforesaid,  and  then  and  there, 
without  the  leave  or  license,  and  against  the  will  of  the  plaintiffs,  passed  and 
repassed  through, over,  and  along  the  said  ^closes,  and  greatly  subverted  r^tna 
and  damaged  the  pavement  and  soil  thereof,  and  pulled  down,  prostrated  ^ 
and  destroyed  the  walls  and  fences  of  the  plaintiffs  there  erected  and  being  in 
their  said  closes,  and  the  materials  of  the  said  walls  and  fences,  to  wit,  20  cart 
loads  of  bricks  and  20  cart  loads  of  wood  of  the  plaintiffs,  of  a  large  value, 
took  and  carried  away,  and  converted  and  disposed  of  the  same  to  his  own  use, 
and  then  and  there  put,  placed,  and  laid  divers  large  quantiues  of  rubbish  in 
and  upon  the  said  closes,  and  kept  and  continued  tlie  same  so  there  placed 
without  the  leave  or  license,  and  against  the  will  of  the  plaintiffs,  for  a  long 
space  of  time.  There  was  a  second  count  for  pulling  down,  prostrating  and 
destroying  other  the  walls  and  fences  of  the  plaintiffs,  in  the  same  parish  there 
then  erected,  standing,  and  being,  and  taking  and  carrying  away  the  materials 
thereof,  to  wit,  the  bricks  and  wood  of  the  plaintiffs,  of  a  large  value,  and  con- 
verting the  same  to  his  own  use.  In  the  third  count  the  plaintiffs  alleged  a 
taking  and  asportation  by  ihe  defendant  of  the  plaintiffs*  materials.  The  de- 
fendant pleaded,  first,  not  guilty.  Secondly,  as  to  the  breaking  and  entering 
the  closes  of  the  plaintiffs  in  the  first  count  mentioned,  and  passing  and  repassing 
into,  through,  over,  and  along  the  said  closes,  and  a  little  subverting  and  dam- 
aging tiie  pavement  and  soil  thereof,  and  as  to  pulling  down,  prostrating  and 
destroying  the  walls  and  fences  in  the  two  first  closes  in  tliat  said  first  count 
mentioned,  and  also  those  in  the  second  count,  (averring  their  identity,)  and 
taking  and  carrying  away  the  materials  in  each  of  the  counts  mentioned,  and 
as  to  putting,  placing,  and  laying  a  small  quantity  of  the  rubbish  in  the  first 
count  also  mentioned  in  and  upon  the  said  closes  1st  and  2d1y  therein  men- 
tionod,  the  defendant  justified,  for  that  before  and  at  the  several  times  when, 
&c.,  there  was,  and  of  right  ou<jrht  to  have  been,  and  still  was,  and  of  right 
ought  to  be  *a  certain  common  and  king's  public  highway  into,  through,  r^taj 
over,  and  along  those  closes  in  which,  &c^  for  all  the  king's  liege  sub-  ^ 
jects  to  go,  return,  pass  and  repass  on  foot  and  on  horseback,  and  with  his  and 
their  cattle,  carts,  and  carriages,  every  year,  and  at  all  times  of  the  year,  at  his 
and  their  free  will  and  pleasure.  The  defendant,  thirdly,  pleaded  the  like  plea 
as  to  the  first  close  called  Johfi'Street  only.  The  plaintiff  replied  to  both  of 
these  pleas  by  traversing  the  highway  alleged.  The  cause  was  tried  at  the 
Middlesex  sittings  after  IJilary  term,  1812,  before  Mansfield^  C.  J.,  when  the 
evidence  was,  that  the  plaintiti's  for  more  than  20  years,  and  their  father  before 
them,  and  before  him  a  person  named  Munnings^  had  been  the  lessees  tinder 
a  long  beneficial  lease  of  a  messuage  and  a  piece  of  land  containing  about  four 
acres,  the  Eastern  side  of  which  abutted  on  a  highway  called  the  Curtain-road^ 
the  Northern  side  upon  another  highway  called  Old-streel-road^  the  Southern 
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side  apon  a  common  sewer,  and  a  walk  called  the  TFtUouhwalk,  and  the  WesU 
im  side  abutted  on  a  close  of  the  defendant's.  Both  the  pieces  of  land  were 
at  that  time  used  as  garden  ground.  The  first  alteration  in  the  plaintiff's  close 
was  made  by  Difchman,  a  tenant  of  the  plaintiflf's  father,  who  built  a  house 
upon  the  plaintiff's  land :  a  person  named  Lovell  took  a  lease  from  the  plain- 
tilTs  faxhex  of  some  part  of  tlie  ground,  made  a  large  quantity  of  bricks  out  of 
the  soil  thereof,  and  carried  away  much  brick  earth,  and  filled  up  the  excava- 
tion by  carting  rubbish  at  the  expense  of  his  lessor  to  the  spot,  which  he 
thereby  eventually  raised  to  the  height  of  two  feet  above  the  level,  which,  before 
the  excavation,  was  common  to  both  the  closes.  About  twenty-four  years 
before  the  trial  DUchman  staked  out  a  space  upon  the  plaintiff's  land  for  a 
street,  or,  as  the  plaintiff's  witnesses  termed  it,  a  court,  twenty-four  feet  wide, 
which  was  called  John-street^  in  a  direction  running  from  the  Curtain-road^ 
*12fin  ^"^^  which  *one  end  of  the  street  opened,  to  that  side  of  the  plaintiff's 

^  close  which  abutted  on  the  defendant's  land.  He  built  three  houses 
there  ;  more  were  afterwards  added.  About  the  middle  of  its  length  the  street 
was  crossed  at  right  angles  by  another  street  called  Charlotte-street^  which  was 
in  like  manner  laid  out  on  the  plaintifi*'s  land,  running  parallel  to  the  Curtain^ 
road.  It  appeared  to  one  of  the  witnesses,  a  surveyor,  that  if  the  boundary 
between  the  two  estates  was  a  right  line,  four  inches  and  a  half,  being  one  half, 
of  the  thickness  of  the  party  wall  of  one  of  the  end  houses  at  the  Western 
extremity  of  John-street,  was  placed  on  the  defendant's  land.  The  defendant's 
father  on  one  occasion  carried  some  bricks  and  other  materials  from  the  Cur- 
tain-road over  the  plaintiff's  land  to  the  edge  of  his  own,  where  they  were 
unloaded,  and  the  bricks  were  carried  through  the  fence :  he  asked  of  Ditch- 
man^  then  the  occupier,  permission  to  have  a  road  through  the  land,  to  carry 
his  vegetables  to  market ;  Ditchman  refused  it,  and  assigned  for  reason  that 
the  freehold  was  not  his,  and,  therefore,  he  could  not  grant  it.  At  the  earliest 
periods  of  which  the  witnesses  spoke,  being  about  thirty-six  and  thirty  years 
before  the  time  of  this  action,  the  plaintiff's  and  defendant's  closes  were  divided 
by  a  small  willow  hedge,  about  a  foot  and  a  half  high,  planted  by  Ditchman, 
and  a  ditch,  which  persons  could  step  over;  it  was  not  a  sewer-ditch.  During 
some  part  of  the  time  when  the  buildings  of  John-street  were  erecting,  the 
fence  between  the  two  closes  was  suffered  to  be  down ;  but  about  twenty-four 
years  before  the  trial  the  defendant's  father  had  erected  a  wooden  fence,  about 
four  feet  high,  upon  the  boundary  of  his  own  land,  as  a  fence  between  the  two 
closes,  and  about  twenty-one  years  back  he  had,  for  the  purpose,  as  a  witness 
said,  of  keeping  persons  off  from  the  plaintiff's  ground,  erected  in  the  line  of 
*1291  ^^         mentioned  fence,  upon  his  own  land,  a  dwarf  brick  *wall  about 

^  two  feet  high,  and  a  brick  thick,  and  above  that  a  wooden  paling,  which 
fence  continued  standing  in  this  situation  for  twenty-one  years.  Puring  all  the 
time  of  which  the  witnesses  spoke  there  had  been  no  gate  or  other  aperture  of 
communication  in  the  fence  between  the  two  closes.  There  was  no  thorough- 
fare  from  Charlotte-street  to  the  Curtain-road  before  John-street  was  built. 
The  houses  had  been  erected,  and  a  foot-pavement  on  each  side  of  the  way, 
and  a  horse-pavement  on  one  side,  as  far  out  as  the  centre  of  the  horse-road, 
had  been  laid  down,  about  eighteen  or  nineteen  years  before  the  trial,  extending 
the  whole  length  of  the  street  from  the  Curtain-road  to  the  defendant's  land ; 
but  the  horse-pavement  on  the  other  side  of  the  way  had  at  no  time  before  the 
trial  extended  along  more  than  a  part  of  the  street;  it  did  not  reach  up  to  the 
end  which  adjoined  the  defendant's  ground.  The  street  was  paved  at  the  pri- 
vate expense  of  the  inhabitants.  It  was,  at  the  time  of  the  trial,  and  had  been 
for  some  time  before,  watched,  lighted  at  night,  with  lamps  which  were  lighted 
in  the  same  manner  as  the  other  parish  lamps,  and  cleansed  by  the  parish 
scavengers ;  the  expenses  of  lighting  and  cleansing  were  defrayed  by  a  parochial 
rate.  Pipes  for  supplying  water  had  been  laid  down  by  the  New  River  Com- 
pany along  the  whole  length  of  the  street,  up  to  tlie  defendant's  ground,  and 
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through  the  fence  into  it.     No  fence  or  other  obstruction  kept  the  street  or  any 
part  of  it  from  the  public  use  :  a  surveyor  of  the  pavements  for  the  parish  of 
St,  LeonmcTs,  Shoreditch,  had  directed  nuisances  in  the  street  to  be  removed ; 
brewers^  drays  and  other  carriages  bringing  provisions  and  various  articles  for 
the  use  of  the  inhabitants  of  the  houses  in  John^street,  were  accustomed  to 
come  into  the  street,  and  go  out  of  it  again,  without  molestation ;  persons  on 
foot  did  the  same,  but  there  was  no  evidence  of  any  persons  or  carriages  going 
there,  unless  they  were  going  or  coming  to  or  from  the  'houses  of  some  r*ioQ 
of  the  inhabitants  of  John-street.     Persons  could  go  close  up  to  the  de-  ^ 
fendant's  fence,  which  was  on  the  defendant's  land.     The  defendant  having 
chosen  to  convert  part  of  his  land  to  a  timber-yard,  and  intending  to  build  a 
street  on  the  other  part  thereof,  and  wishing  to  obtain  access  to  the  Curtain- 
road  through  John-itreet^  began  to  demolish  his  fence,  which  separated  his  land 
from  the  end  of  John-street ;  whereupon  the  plaintiffs,  not  consenting  that  the 
defendant  should  use  John-street  as  a  thoroughfare,  unless  he  would  come  into 
the  plaintiff's  terms  of  compensation  for  the  use  of  the  way,  which  were  very 
high,  erected  a  wall  upon  their  own  soil  ahout  six  or  seven  inches  inwards  upon 
the  street,  a  foot  or  eighteen  inches  to  the  eastward  of  the  extremity  of  the 
plaintiff's  land,  and  the  defendant's  wall:  the  defendant,  after  having  in  vain 
required  the  plaintiffs  to  remove  it  as  a  public  nuisance  to  the- highway,  pulled 
it  down,  and  having  thrown  some  rubbish  at  the  extremity  of  his  own  land  to 
make  an  easier  ascent  from  his  close  to  the  higher  level  of  John-street,  he  used 
the  street  as  a  thoroughfare.    For  the  defendant  it  was  contended  that  according 
to  the  doctrine  of  Lord  Ellenborough,  C.  J.,  in  The  King  v.  Lloyd,  1  Campb. 
260,  the  facts  showed  such  a  dedication  of  the  soil  of  the  whole  of  John-street 
to  the  public  use,  that  it  was  all  a  highway,  up  to  the  defendant's  fence ;  and 
that  since  every  man  whose  land  abuts  on  a  highway,  has  a  right  to  come  out 
from  his  land  upon  the  highway,  the  defendant  was  justified  in  removing  his 
own   fence  and  coming  out  into  John-street ;  and  that  the  plaintiff's  fence, 
which  obstructed  the  course  of  his  passage  along  that  street,  was  a  public  nuis- 
ance erected  in  the  highway,  which  the  defendant  had  aright  to  remove.    The 
plaintiffs,  on  the  other  hand,  contended,  that  there  had  been  no  sucii  dedication. 
Alansjield,  C.  J.,  was  of  opinion  that  the  plaintiff  had  not  so  far  given  up  the 
street,  that  they  *might  not  obstnict  the  passage  of  others  over  it,  when   r^x^n 
it  was  not  attempted  to  be  used  for  the  purpose  of  the  inhabitants  of   '- 
these  houses  which  the  plaintiffs  had  erected,  but  for  the  purpose  of  a  new 
town  to  be  erected  on  the  land  of  others.     The  jury,  concurring  with  him, 
found  that  the  land  had  not  been  dedicated  to  the  public,  and  gave  a  verdict  for 
the  plaintiffs,  with  50s,  damages. 

Shepherd,  Serjt.,  in  Eaater  term  1812  moved  for  a  new  trial,  contending 
upon  the  authority  of  The  Rugby  Charity  v.  Merryweather,  11  East,  376.  n. 
to  which  he  said  this  case  was  similar,  that  the  street,  and  the  whole  of  it,  was 
clearly  dedicated  to  the  public,  because,  so  long  as  the  defendant's  wall  stood, 
there  was  no  bar,  fence,  or  other  mark  of  division  to  separate  any  excepted  part 
from  the  residue  of  his  land:  tiierein  it  differed  from  the  case  of  Melbourn  gar- 
dens, Holland  v.  Johnson,  where  posts  and  a  chain  had  been  erected  and  main- 
tiined  for  years,  separating  the  end  of  Burlington-street  from  the  ground  where 
Albany  now  stands,  and  wherein  it  was  held  that  the  purchasers  of  York-hott»t 
could  not  make  a  carriage  road  to  come  out  into  Burlington-street t  The  de- 
fendant's land,  therefore,  abutted  on  the  king's  highway,  it  was  immaterial  whe- 
ther on  the  side  or  the  end  of  it,  and  he  had  a  right  to  make  an  opening  in  his 
fence  and  come  out  and  use  the  way  without  obstruction.  Although  the  com- 
missioners of  the  pavement  had  never  paved  this  street,  it  is  by  no  means  a 
consequence  that  it  was  not  a  common  highway  ;  for  the  paving  acts  leave  a 
certain  number  of  streets  called  optional  streets,  t.  6.  giving  the  inhabitants  an 
option  for  each  to  pave  his  own  pavement  on  his  own  side,  and  until  they  unite 
to  call  on  the  commissioners  to  pave  the  street  for  tliem,  the  commissiouera 
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hare  no  anthority.  [Manafieldf  G.  J.  Supposing  the  doctrine  of  the  Founds 
'1321  ^^^^  *caBe  to  be  sound,  it  comes  to  this  question ;  when  is  it  necessary 
■^  to  put  up  a  bar  in  order  to  prevent  the  land  being  dedicated  to  the 
public  ?  Some  of  these  houses  were  built  twenty  or  thirty  years  ago :  the  street 
gradually  grew  larger :  perhaps  it  is  now  all  built :  but  it  never  was  completely 
paved.  There  was  evidence  that  the  ground  was  very  uneven :  it  had  been 
excavated.  There  was  no  evidence  that  any  creature  ever  came  into  this  street 
but  for  the  purpose  of  going  to  one  of  these  houses  ;  and  if  he  had,  the  question 
M'ould  still  have  remained,  whether  he  had  a  right  so  to  do.  Heath,  J.  If 
usage  is  evidence  of  dedication,  how  can  you  carry  the  dedication  further  than 
tlie  usage  ?  And  the  evidence  does  not  prove  a  usage  to  pass  on  any  further, 
only  to  the  end  and  back  again.  ChanJorty  J.  The  usage  proved  is  a  usage 
to  go  down  to  the  end.  If  there  is  a  space  between  the  houses  and  the  extremity, 
however  small,  it  will  suffice.  A  public  road  differs  from  a  private  road  in  this ; 
you  may  make  an  opening  in  your  fence  and  go  into  it  in  any  part  of  the  length 
of  the  public  road,  or  at  the  end,  but  in  a  private  road  you  must  go  in  at  the 
u;jual  and  accustomed  part.  I  cannot  at  all  distinguish  this  case  from  the 
FoundUng  HoipUal  case.] 
The  Court  granted  a  rule  mn. 

Lenst  Seijt,  in  Hilary  term  1813  showed  cause  against  this  rule.  He  relied 
on  the  fact  that  the  pavement  of  Jokn^strtet  had  never  been  completed,  as  dis- 
tinguishing this  case  from  that  of  the  Rugby  Charity  v.  Merry  weather.  But 
admitting  that  this  land  was  to  a  certain  degree  and  quoad  hoc  to  be  considered 
as  dedicated  to  the  public,  although  more  properly  speaking  it  was  a  mere 
license  to  have  access  to  those  houses  for  all  necessary  purposes  of  the  inhabi- 
^1331  ^^^*  y^t  that  differed  much  from  a  general  ^public  way:  the  extent 
^  of  the  right  could  only  be  commensurate  with  the  extent  of  the  usage 
proved,  the  evidence  was  only  of  usage  in  one  direction,  for  persons  coming 
from  the  eastern  end  of  the  street  to  the  houses ;  which  user  only  extended  as 
far  as  the  last  door  on  each  side  of  the  way,  and  the  plaintiffs  had  given  up  no 
more  of  the  use  and  enjoyment  of  tlieir  land  than  what  was  necessary  for  the 
coovenience  of  the  inhabitants  of  those  houses ;  but  the  barrier  which  the  plain- 
tiffs had  erected  was  placed  beyond  all  that  they  had  built  and  paved.  To  au- 
thorize the  act  of  the  defendant,  it  was  necessary  that  the  way  should  extend 
beyond  the  entrance  of  the  last  houses  to  the  very  last  fitum  of  the  plaintiff's 
land,  otherwise  the  defendant's  land  would  not  adjoin  the  highway.  No  infer- 
ence arises  favorable  to  the  defendant  from  the  circumstance  of  the  plaintiffs 
not  having  maintained  a  fence  across  the  end  of  the  street  within  their  own 
land ;  for  until  the  defendant  pulled  down  his  wall,  the  plaintiffs  had  the  benefit 
of  it,  and  so  long,  therefore,  the  plaintiffs  had  no  inducement  to^  erect  a  fence 
on  their  own  knd,  because  it  was  not  necessary  for  securing  their  several 
enjoyment  of  it 

Shepherd,  in  support  of  his  rule.  There  is  no  such  thing  as  a  highway 
quoad  hoc:  there  are  only  two  sorts  of  way,  public  and  private :  if  this  be  a  way 
only  for  persons  who  go  to  those  houses,  it  is  a  private  way,  not  a  highway.  A 
person  dedicating  the  greater  part  of  his  land,  as  a  street,  to  the  public  use,  may, 
if  he  will,  reserve  a  part ;  the  plaintiffs  would  have  done  so,  if  they  had  pre- 
viously put  up  an  interior  fence,  to  protect  a  part  of  the  land,  as  in  Holland  v. 
Johnton,  coram  ChambrCy  J.,  where  Sir  W.  PuUeney  had  put  up  a  fence  on 
his  own  gronnd,  and  preserved  it  so  that  the  owner  of  the  adjoining  ground 
*1341  ^^^  come  up  to  it,  but  not  to  go  over  it.  *There  is  herein  a  circum- 
-'  stance  which  is  very  strong  to  show  that  the  plaintiffs  meant  to  dedicate 
the  land  to  the  public ;  that  they  have  built  the  party-wall  of  their  end  house 
lialf  on  the  defendant's  ground,  which  it  may  be  inferred  they  would  never  have 
done,  if  they  had  not  intended  the  street  to  be  continued  over  the  defendant's 
land ;  and  if  they  intended  that,  they  necessarily  intended  to  make  Johtv^treei 
I  public  street    [Mansfield^  C.  J.  '  That  was  only  what  a  witness  stated  by 
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inference ;  he  did  not  atate  h  as  a  fact :  it  was  not  that  he  knew  the  ancient 
state  of  the  ground,  hut  from  lines  and  measures  that  he  took,  he  supposed  it  to 
be  80.  Perhaps  the  line  offence  was  not  straight.1  All  the  evidence  there  Is 
of  any  dedication  of  this  land,  applies  equally  to  all  the  land  up  to  the  extreme 
filum  of  the  plaintiff 's  property,  as  it  does  to  the  eastern  part ;  and,  therefore, 
the  plaintiff^  are  too  late  in  building  this  interior  fence  when  the  defendant  pulls 
down  his  fence.  Lord  Ktnyon^  C.  J.,  observed,  in  the  Foundling  HotpUal 
case,  that  if  a  man  wishes  not  to  dedicate  his  land  to  the  public,  he  may  put  up 
a  bar  to  denote  it.  Hex  v.  Lloyd,  [^Mansfield,  C.  J.,  and  Gibbs,  J.,  observed 
that  that  was  a  case  of  thoroughfare.^  That  circumstance  makes  no  difference, 
except  that  more  persons  go  through  a  thoroughfare  than  enter  a  cul  de  sac. 
{Mansfield^  C.  J.  Exclusive  of  the  plaintiffs  and  defendant,  the  other  inhab- 
itants of  these  houses  are  to  be  considered  :  they  may  perhaps  like  that  Uiis 
should  be  a  public  way ;  but  certainly  it  is  a  very  different  thing  to  the  inhab- 
itants of  a  street,  whether  the  street  is  public  or  private  ;  the  plaintiffs  would 
have  done  a  thing  very  wrong,  if  they  had  dedicated  to  the  public  the  land  of 
their  street,  in  which  their  tenants  have  an  interest,  without  the  tenants'  consent.] 

Cur.  adv.  vult. 
*0n  this  day  the  Judges  delivered  their  opinions  seriattm.  r«iq5 

GiBBs,  J.,  first  stated  the  case  :  the  result  of  which  he  said  was,  that  ^ 
the  defendant  put  up  a  fence  to  prevent  persons  from  passing  through  the  street 
into  his  ground,  and  from  passing  from  the  defendant's  ground  into  the  plain- 
tiff's. The  defendant  being  about  to  remove  his  fence,  the  plaintiffs  themselves 
put  a  fence  there.  The  plaintiffs  complain  of  the  defendant's  breaking  it  down, 
and  using  the  plaintiffs'  soil  as  a  highway.  The  defendant  says  that  the  plain- 
tiffs had  dedicated  it  to  the  public.  Whether  they  have  or  not  is  a  question 
depending  on  the  time  and  the  nature  of  the  enjoyment  which  persons  have  had 
of  the  passage  over  the  land.  I  will  not  enter  into  the  question  whether  sucli 
a  street  as  this  can  or  not  be  said  to  be  so  dedicated  to  the  public,  that  a  person 
having  opposed  such  an  obstruction  as  this  to  the  passage  of  the  subjects  up  to 
a  certain  time,  can,  after  a  time,  withdraw  that  obstruction,  and  insist  on  a  pas- 
sage through  from  his  own  adjoining  land,  and  use  the  street  as  a  highway. 
There  can  be  no  doubt  that  if  a  man  had  erected  a  rail  at  the  extremity  of  his 
land  against  the  land  of  another,  he  might  thereby  restrain  others  from  passing ; 
if  he  had  drawn  a  thread  there,  it  would  have  done ;  why  it  should  be  necessary 
to  put  a  rail,  or  any  thing  there  at  all,  is  what  I  cannot  understand.  But  I  do 
not  go  on  that  ground;  let  it  be  remembered,  that  here  the  paving  is  not 
completed.  In  all  the  cases  where  it  has  been  held  that  there  has  been  a  dedi- 
cation of  a  way  to  the  public,  there  has  been  a  considerable  space  of  time  of 
user,  as  a  material  ingredient :  in  one  of  the  most  leading  cases,  that  of  the 
Ibundling  Hospital,  1 1  East,  875.  n.,  Lord  Kenyon,  treats  that  as  a  very 
material  ingredient ;  there  he  thinks  eight  years  is  a  sufficient  time  to  presume 
that  dereliction,  he  says  in  one  case  six  years  were  held  sufBcieut ;  and 
^though  the  same  time  is  not  necessary  to  dedicate  a  highway  as  is  re-  r«t  o^ 
quired  to  establish  a  right  of  possession  to  land  against  a  hostile  claim,  ^ 
yet  time  is  an  ingredient,  Now  in  this  case  I  think  there  is  not  time  enough 
to  presume  a  dedication.  The  foot-pavement  was  finished,  the  horse-way  was 
not  completely  finished ;  there  had  been  a  negotiation  for  opening  it,  and  that 
had  gone  off.  The  owners  of  the  land  had  a  right  to  say  that  this  should  not 
be  used  as  a  common  highway,  but  only  as  an  occupation  way.  I,  therefore, 
think  the  plaintiffs  are  entided  to  maintain  their  verdict. 

Ghambre,  J.  The  facts,  as  I  collect  them,  and  on  which  I  iorm  my  opinion, 
^re  these.  The  place  is  called  John-street,  it  crosses  Charlotte'Street,  and  is 
continued  beyond  it  as  far  as  the  ground  that  belongs  to  tlie  defendant ;  it  is 
completely  continued  thither,  and  one  of  the  houses  is  built  projecting  a  litUc 
way  into  the  defendant's  land.  This  land  was  formerly  garden  ground,  and 
iheVe  is  no  intermediate  ground  between  the  plaintiff's  land  and  the  ground  of 
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the  defendant.  Twenty-three  yean  ago  Ditchman^  the  plaintiffs  tenant,  b^n 
to  build  houses  ;  only  three  houses  were  first  built :  they  were  at  the  end  next 
to  the  Curtttin'roadf  persons  began  soon  to  build  more  houses,  and  they  shortly 
extended  the  buildings  np  to  the  defendant's  ground.  The  evidence  as  to 
paving  is  very  loose,  and  not,  I  think,  material,  for  it  is  not  necessary  that  a 
pnblic  way  should  be  paved ;  it  is  taken  as  if  the  street  were  paved  close  up  to 
the  defendant's  ground.  One  witness  thinks  it  was  paved  up  to  the  defendant's 
wall  on  one  side,  but  speaks  with  no  certainty ;  another  says  he  paved  it  quite 
close  to  the  defendant's  pales :  another  says,  Johti'Street  has  been  built  nine- 
teen or  twenty  years ;  it  is  an  open  public  street ;  all  people  went  at  their 
■1371  P^^^^^^  *  ^^  ^  paved  up  to  the  defendant's  wall,  lighted,  watched,  *and 

-^  paved  at  the  public  expense,  cleansed  by  the  public  scavenger,  and  he 
had  never  heard  of  any  interruption  given  to  any  person  goinff  there :  horses, 
carts,  and  drays  go  there.  The  parish  surveyor  has  directed  the  removal  of 
noisances  tliere.  It  is  treated  for  nineteen  years  together  in  all  respects  like  a 
public  way.  One  witness  says  that  the  last  house  is  continued  four  and  a  half 
inches,  which  is  half  the  thickness  of  a  party- wall,  into  defendant's  land,  which 
is  contended  to  indicate  an  intention  of  the  plaintiffs  to  have  the  row  of  buildings 
continaed  and  prolonged  into  defendant's  land.  It  so  continues  till  within  a 
year  before  the  action  brought,  when  the  defendant  intending  to  continue  the 
street  over  his  own  land,  pulls  down  his  fence  to  get  at  the  way.  The  plain- 
tifls,  seeing  the  defendant  pull  down  his  wall,  erect  a  fence  at  the  extremity 
of  their  own  land,  which  was  before  open  to  the  public,  and  the  defendant  pulls 
it  down,  and  the  plaintiffs  bring  this  action,  and  the  question  is,  whether  the 
defendant  is  justified  in  what  he  has  done.  I  am  of  opinion  that  this  land  is  a 
public  highway ;  it  is  a  street,  and  a  street  is  laid  down  to  be  a  highway. 
Parish  officers  interfere  and  govern  it.  I  think  public  convenience  requires  it 
should  be  so.  No  particular  time  is  necessary  for  evidence  of  a  dedication  ;  it  is 
not,  like  a  grant,  presumed  from  length  of  time :  if  the  act  of  dedication  be 
unequivocal,  it  may  take  place  immediately :  for  instance,  if  a  man  builds  a 
doable  row  of  houses  opening  into  an  ancient  street  at  each  end,  making  a  street, 
and  sells  or  lets  the  houses,  that  is  instantly  a  highway.  It  was  said  at  the 
bar,  just  hinted  at,  but  not  relied  on,  that  there  could  be  no  highway  in  a  cid 
de  ioe,  and  that  supposing  there  might  be,  there  was  in  the  present  case  no 
evidence  of  dedication.  Now  this  is  in  a  large  town  :  the  inconvenience  of 
making  it  a  private  right  of  way  attached  to  singular  the  houses  in  a  ctU  de  sac 
would  be  very  great  indeed.  If  it  be  such,  every  one  who  goes  into  this  street 
*ia8l  ^  ^  trespasser,  *unless  he  goes  as  servant  to  the  occupier  of  one  of  the 

^  houses ;  he  must  defend  himself  by  finding  out  who  has  the  fee,  and 
pleading  a  justification  by  deriving  title  under  him ;  or  rather  he  could  not 
justify  at  ail ;  it  would  be,  as  Lord  Kenyon  says,  a  trap  to  make  persons  tres- 
passers. The  situation  of  Quem-Bquarey  Bloomsburi/j  has  been  mentioned  ; 
that  strengthens  my  argument.  There  is  a  public  thoroughfare  through  Or- 
mond-atreety  Devonahire-atreet  and  Glouctattr-atTeet^  all  on  the  Southern  end : 
but  the  North  part  is  2i  cut  de  aac.  If  it  were  as  supposed,  the  tenant  in  fee  of 
either  of  those  houses  could  not  take  a  walk  round  the  square,  he  has  only  a 
way  to  hijB  own  house,  and  back ;  if  he  went  further,  he  would  trespass  on  his 
neighbors.  This  fence  was  erected  originally  by  the  defendant  as  a  defence 
between  the  two  gardens,  and  was  afterwards  continued  to  prevent  trespasses 
on  the  defendant's  garden  from  the  street.  The  plaintiffs  might  have  put  up  a 
bar,  or  the  slightest  obstruction,  and  prevented  the  street  from  reaching  to  the 
extremity  of  their  ground,  and  that  would  have  prevented  the  dedication. 
There  is  not  one  circumstance  in  the  Rugby  case  which  does  not  apply  to  this 
case :  there  is  a  slight  error  in  the  report  in  stating  that  it  was  no  thoroughfare 
by  reason  that  houses  were  built  across  at  the  end.  There  were  no  houses  at 
the  end.  I  have  the  briefs  on  both  sides ;  I  was  in  the  cause  ;  tlie  profession, 
was  satisfied  with  the  decbion ;  the  counsel  for  Rugby  were  not  only  satisfied. 
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but  predicted  the  event,  and  accoanted  for  it  on  the  principle  that  the  Ruffby 
Charity  had  gone  to  the  extremity  of  their  ground,  and  the  Foundling  HoS' 
pita!  might  go  from  the  extremity  of  their  ground  into  the  plaintiff's  ground 
without  a  trespass,  and  might  use  it  as  a  high  road.  The  premises  had  indeed 
been  in  lease  till  within  the  last  eight  years,  and  during  those  eight  years,  or 
great  part  of  them,  there  was  a  negotiation  ;  but  that,  *  which  was  only  r«|qg 
between  the  plaintiffs  and  the  defendants,  was  held  insufficient  to  bar  ^ 
the  public,  who  in  the  mean  time  were  freely  using  the  way.  On  that  record 
there  was  not  only  an  issue  on  the  highway,  but  several  issues  on  the  prescrip- 
tive right  of  the  Poundling  Hospitcd;  what  Lord  Kenyan  says  of  the  right  of 
the  Foundling  Hospital^  relates  to  that  claim,  for  which  there  was  no  founda- 
tion, the  Foundling  Hospital  having  been  just  then  before  treating  with  tlie 
Bugby  Charity  for  the  purchase  of  a  way,  and  the  verdict  was  taken  against 
the  lottndling  Hospital  on  those  issues.  Lord  Kenyan  goes  on  the  fact  that 
the  public  had  had  the  free  use  of  the  way  up  to  the  extremity  of  the  plaintiff's 
land  abutting  on  the  land  of  the  Foundling  Hospital^  and  that  it  was,  therefore, 
too  late  for  the  plaintiffs  to  resume  it.  There  was  a  period  of  eight  years'  use. 
If  time  be  material,  eight  years  is  not  time  sufficient  to  presume  a  grant ;  but 
if  time  be  material,  in  this  case  the  time  is  much  longer,  eighteen  or  nineteen 
years,  during  which  this  street  has  been  used  as  a  public  way  in  all  respects, 
except  that  it  is  not  a  thoroughfare ;  but  no  time  is  requisite  to  an  act  which 
takes  place  immediately.  The  jury  in  the  Foundling  Hospital  case  found  a 
verdict  for  the  defendant,  which  was  acquiesced  in,  and  under  that  decision 
large  sums  have  been  expended,  and  the  town  much  improved.  Other  mis- 
chiefs wiiich  would  arise  here,  are,  that  persons  would  make  such  a  doctrine 
an  instrument  of  great  extortion,  in  which,  though  our  law  does  not  interfere, 
the  laws  of  certain  other  countries  do,  and  justice  and  good  conscience  and 
public  benefit  require  that  such  practices  should  not  be  favored.  I  am,  there- 
fore, of  opinion  that  the  verdict  ought  to  be  for  defendant 

Heath,  J.  There  are  two  questions  in  this  case ;  first,  whether  there  has 
been  any  dedication ;  secondly,  whether  this  place  is  made  a  common  high- 
way. First,  *I  am  of  opinion  there  is  no  evidence  here  of  a  dedication.  r^t^Q 
No  act  is  necessary  on  the  part  of  the  owner  of  land,  while  his  work  is  ^ 
unfinished,  to  evince  that  under  these  circumstances  he  does  not  dedicate  his 
property  to  the  public.  We  know  that  in  dedicating  churches  and  church- 
yards,  and  anciently  temples,  there  is,  after  the  work  is  completed,  a  formal 
act  of  dedication.  I  think  here,  by  analogy,  that  not  only  until  the  work  is 
completed,  but  until  the  owner  has  shown  some  intention  of  dedicating  the  soil 
to  the  public,  his  right  continues  of  putting  up  a  bar  and  excluding  them,  other- 
wise the  building  of  every  house  and  laying  out  a  way  to  it  would  establish  a 
public  way.  Jjffectus  tuus  nomen  imponit  operi  tuo.  No  fact  in  this  case 
shows  that  the  owner  meant  to  give  the  public  any  right  over  this  land,  beyond 
a  right  of  passage  to  the  respective  houses.  The  right  given  is  only  a  right  to 
each  house,  and  as  to  idle  people  going  there,  that  ought  to  make  no  difference 
at  all.  Hawk,  P,  C.  book  1.  c.  76.  «.  1.  *'A  way  to  a  parish-church,  or  to 
the  common  fields  of  a  town,  or  to  a  private  house,  or  perhaps  to  a  village, 
and  whicii  terminates  there,  and  is  for  the  benefit  of  the  particular  inhabitants 
of  such  parish,  house,  or  village  only,  may  be  called  a  private  way,  but  not  a 
highway,  because  it  belongeth  not  to  all  the  king's  subjects,  but  only  to  some 
particular  persons,  and  each  of  which,  as  it  seems,  may  have  an  action  on  the 
case  for  a  nuisance  therein."  The  authorities  he  cites  are  exactly  in  point ;  is 
then  a  nisi  prius  decision  to  overturn  the  ancient  established  |aw  of  the  land  ? 
I  can  easily  account  for  acquiescence  in  that  decision ;  each  party  was  trying  it 
at  his  own  expense,  and  neither  could  benefit  by  it.  The  bar  in  the  Rugby  case 
was  at  the  extremity,  not  at  the  entrance  of  the  street.  The  ancient  form  of 
indictment  always  showed  both  the  tennini  of  a  public  highway,  and  the  reason 
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*1411  ^"**  ^^  ^^  ^^  ^'^  ^^^  °^^  '^^  ^"'^  ^^''^  ^  town,  it  *wa8  not  a  high- 
-1  way.     How  then  can  a  street  like  this,  which  is  no  thoroughfare,  be 

deemed  a  pablie  highway  ?    For  these  reasons  I  am  of  opinion  that  the  plain- 

xiSa  are  entitled  to  recoTer, 

Mansfield,  C.  J.  I  am  of  opinion  the  plaintiffs  are  entitled  to  recover,  and 
that  this  did  not  amount  to  what  is  ealied  a  dedication :  a  person  lets  land  to 
oiber  persons  who  build  houses  on  building  leases,  which  is  just  the  same  thing 
in  effect  as  if  he  had  built  them  himself;  a  few  houses  are  built  first,  and  the 
vork  proceeds  until  they  are  built  up  to  the  defendant's  ground.  There  must 
be  a  way  to  these  houses,  and  the  carts  and  carriages  which  went  there,  went 
only  to  these  houses,  and  could  go  no  where  ebe,  because  of  the  wall  at  the 
cod.  Now  it  is  admitted,  that  if  the  plaintiffs  themselves  had  built  another 
wall  at  the  extremity,  their  rights  would,  have  been  safe ;  but  what  difference 
could  that  have  made  as  to  the  use  of  the  street;  persons  could  still  go  to  the 
end  of  it,  and  that  wall  would  not  have  interfered  with  them.  As  to  the 
paring,  lighting,  cleansing,  and  watching,  every  parish  in  London  now  has  an 
act  of  parliament,  as  I  suppose  this  had,  therefore  every  thing  would  have 
been  done  which  has  been  done,  though  there  were  no  idea  of  dedication  to 
the  public,  and  although  the  plaintiff's  had  built  a  wall  on  their  own  land  before 
they  built  the  first  house.  I  had  at  the  trial,  and  have,  therefore,  still,  a  great 
tliffically  to  see  any  good  reason  why  the  plaintiffs  should  build  another  fence, 
while  there  was  a  fence  already  there.  Suppose  there  had  been  a  house  there, 
or  a  hedge,  or  the  strongest  wall  possible,  what  difference  would  it  make  ? 
I-ord  Kenyan  and  my  brother  Ckwmbre  say,  this  would  be  a  snare  for  tres- 
passers. I  think  not  While  it  was  open  without'  any  notice  affixed  not  to 
come  there,  I  think  its  being  open,  and  inviting  persons,  would  support  a  plea 
*1421  ®^*^^^^^®-  -^^  \e^iy  I  think,  to  support  any  thing  like  a  dedication,  it 
•>  must  be  finished  as  a  perfect  street :  now  this  was  not  such :  a  witness 
named  Sumpter  proved,  that  though  the  footway  on  each  side  was  complete  to 
tlic  end,  the  horseway  was  paved  only  half  the  way.  I  think  that  a  street  can- 
not be  held  to  be  finished,  unless  paved.  Certainly  it  would  not  be  very 
convenient.  I  therefore,  think  this  street  never  was  dedicated  to  the  public, 
and  I  do  not  know  that  if  it  were  a  public  street  perfected,  that  it  is,  therefore, 
a  pablie  way  for  all  purposes  :  all  that  persons  can  require  is  a  right  of  passing, 
and,  as  at  present  advised,  I  do  not  know  that  persons  coming  with  horses  and 
carriages  to  exercise  for  their  recreation  round  a  square,  and  breaking  up  the 
pavement,  have  a  right  to  do  it,  or  that  they  would  not  be  trespassers,  after 
notice  to  abstain.  But  it  is  not  necessary  to  moot  that  here.  No  one  can 
respect  Lord  Kenyan  more  than  I  do,  but  I  always  thought  as  to  the  Rugby 
case,  there  was  reason  to  doubt  that.  I  never  could  discover  when  the  dedica- 
tion began :  he  says,  that  during  the  lease  there  was  no  dedication,  but  that 
eight  years*  acquiescence  afterwards  were  sufficient :  he  says,  that  in  another 
case  six  years  were  held  to  be  enough,  not  naming  the  case ;  if  six,  why  not 
one  ?  why  not  half  a  year  ?  It  would  then  become  necessary  for  every  rever- 
sioner coming  into  possession  of  his  estate  alter  a  lease,  instanUy  to  put  up 
fences  all  round  his  property,  to  prevent  a  dedication.  It  is  a  dinerent  ques- 
tion, whether  if  there  had  been  at  an  early  period  any  intimation  of  an  inten- 
tion of  the  defendant  to  pull  down  his  fence,  and  make  a  thoroughfare  to  the 
end  of  the  world,  it  would  have  been  incumbent  on  the  plaintiflS,  in  order  to 
prevent  the  public  right  from  attaching,  to  put  up  another  fence ;  but  no  such 
notice  having  been  given,  I  do  not  think  it  was  necessary  for  the  plaintiffs  so 
*142l  ^^*  It  is  insinuated  tfiat  this  was  an  attempt  of  the  ^plaintiffs  to 
^  extort  a  sum  for  passing  over  this  way,  but  I  think  the  plaintiffs  would 
not  act  handsomely,  if  legally,  if  for  any  price,  without  the  consent  of  their 
tenants,  the  inhabitants  of  these  houses,  they  should  agree  to  its  becoming  a 
public  way ;  for  there  are  many  conveniences  attending  a  private  cul  de  saCt 
of  which,  luiving  so  let  it  to  them,  the  lessors  have  no  right  to  deprive  them. 
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For  these  reasons  I  am  of  opinion  that  the  verdict  far  the  plaintiffii  ought  to 
standy  and  that  the  rule  must  be 

Dischaiged. 


Sir  CHARLES  BRISBANE,  Knt.  v.  DACRES,  Widow,  Executrix  of 

Admiral  DACRES. 

It  is  ille^l  for  the  commander  of  one  of  his  majeetv's  ships  of  war  to  carry  on  board  her, 
on  freight,  the  bullion  of  private  merchants,  without  an  order  from  an  authority  com- 
petent to  commuid  him  to  perform  that  aerrice. 

If  a  person  with  knowledge  of  the  facts,  but  under  a  mistake  as  to  the  law,  pays  over  to 
another,  claiming  it  as  a  rieht,  money  which  he  was  not  compellable  to  pay.  he  cannot 
upon  discovering  what  his  legal  right  was,  recover  it  back,  tnere  being  nothing  against 
conscience  ia  the  other  party  s  retaining  it. 

The  captain  of  a  king's  ship  brousht  home  in  her  public  treasure  upon  the  public  service, 
and  treasure  of  inaividuals  for  his  own  emolument ;  he  received  freight  for  both,  and 
paid  over  one- third  of  it,  acccording  to  a  usage  heretofore  established  in  the  navy,  to 
the  admiral  under  whose  command  he  sailed.  Discovering  that  the  law  does  not  com- 
pel captains  to  pav  to  admirals  one  third  of  the  freight;  the  captain  broujgbt  an  action 
for  money  had  ana  received,  to  recover  it  back  from  the  admiral's  executrix:  Held  that 
he  cuold  not  recover  back  the  private  freisht,  because  the  whole  of  that  transaction  was 
illegal,  nor  the  public  freight,  because  he  bad  paid  it  with  full  knowledge  of  the  facts, 
although  in  ignorance  of  the  law,  and  because  it  was  not  against  conscience  for  the 
executrix  to  retain  it.    By  three  against  Ckambre,  J. 

This  was  an  action  of  a98ump$it  for  money  had  and  received,  to  which  the 
defendant  pleaded  the  general  issue,  and  at  the  trial  of  the  cause  before  Mantt' 
JUldf  C.  J.,  at  tlie  first  sittings  within  Hilary  term,  1813,  a  verdict  was  found 
for  the  defendant,  subject  to  the  opinion  of  the  court  on  the  following  case. 

*Ia  the  year  1804,  •/•  R.  Lacres,  Esq.,  the  defendant's  testator,  was  r^i^ ^ 
appointed  commander-in-chief  of  his  majesty's  ships  and  vessels  on  the  ^ 
Jamaica  station,  and  before  and  at  the  time  of  the  saihng  of  H.  M,  S.<,  the 
^rethtuOf  as  hereinafter  mentioned,  she  was  under  the  command  of  Admiral 
Dacres^  as  such  commander-in-chief,  and  white  she  continued  under  such  his 
command,  he,  in  the  month  o(  ^prii^  1808,  ordered  the  plaintiff,  (who  was  then 
captain  or  commander  of  the  Anthuaa^  then  lying  off  Jamaica^)  to  receive  on 
hoard  thereof  700,000  dollars  belonging  to  government,  and  proceed  with  the  same 
to  Fortamouth.  The  plaintiff  in  pursuance  of  and  under  that  order  received 
the  dollars  on  board,  and  sailed  to,  and  delivered  them  at  Portsmouth.  The 
JirethuMO^  previous  to  her  so  sailing,  also  received  on  board  1,530,000  dollars 
belonginff  to  private  individuals,  which  the  plaintiff  caused  to  be  delivered  at  the 
Hank  of  Engiandf  for  the  use  and  benefit  of  the  persons  to  whom  they  were 
consigned,  in  conformity  to  bills  of  lading  signed  by  him  for  such  delivery.  The 
plaintiff  on  the  3d  day  of  November,  18U8,  received,  through  his  agent,  from  the 
Bank  of  England,  for  the  freight  of  the  1,530,000  dollars  belonging  to  private 
individuals,  die  sum  of  7438/.  18s.  5</.  The  plaintiff  also,  through  his  agent, 
on  the  16th  day  of  March,  1809,  received  from  his  majesty's  treasury,  fur  the 
freight  of  the  dollars  belonging  to  government,  the  sum  of  860/.  net,  by  virtue 
of  the  following  warrant:  George  Rex.  Our  will  and  pleasure  is,  that  out  of 
any  money  in  your  hands  that  may  be  imprested  to  you  for  this  service,  you 
do  issue  and  pay,  or  cause  to  be  issued  and  paid  unto  our  trusty  and  well 
beloved  Sir  Charles  Bri^ane,  or  iiis  assigns,  the  sum  of  850/.  without  deduc- 
tion and  without  account,  which  we  are  gracioualy  pleased  to  allow  him  for 
freif^t  of  specie,  conveyed  l^y  him  on  board  our  ship  Arethusa,  firom  Jamaica 
10  rortimauthf  *and  this  •  shall  he  as  well  to  you  for  making  the  said  r«| ^« 
payments  as  to  the  commissioners  for  auditing  our  public  accounti,  as  all  1- 
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others  coneemed  in  passing  yoar  said  acoonnts,  for  allowing  the  same  thereupon* 
a  saffieient  warrant.  Given  at  St.  Jamt8*8i  the  15t)i  o(  November^  1808.  By 
bis  majesty's  command,  ff^.  Broderick^  Sp,  Perceval^  W.  S,  Bourne.  To  the 
paymaster  general  of  guards,  garrisons,  and  land  forces.  Sir  C  Brisbane  850/., 
for  freight  on  specie  conveyed  by  him  from  Jamaica  to  Portimouth.  When 
an  order  is  so  given  by  an  admiral  oommanding'in-chief  to  a  captain,  the  latter 
acts  under  the  command  of  the  admiral,  and  not  under  a  separate  admiralty 
order;  and  the  Aretkusa  was  dispatched  on  this  service  by  Admiral  Dacres^ 
and  during  the  whole  of  such  service  was  acting  under  his  orders. 

The  case  then  stated  the  usage  of  the  navy  with  respect  to  payment  of 
freight  on  the  carriage  of  bullion,  previous  to  the  year  1801,  the  discontinuance 
of  it  in  that  year,  the  correspondence  between  the  secretary  of  the  admiralty 
and  the  secretary  of  the  treasury,  which  took  place  in  1807,  and  the  orders  of 
the  lords  of  the  admiral^  made  thereupon,  in  the  same  terms  as  the  same  are 
detailed  in  the  case  of  Jaaniague  v.  Janverin,  on/e,  Vol.  IV.  440.  The  case 
further  stated  that  since  the  making  of  such  order,  the  captains  of  his  majesty's 
navy  have  constantly  received  the  allowance  therein  mentioned  for  conveying 
public  money,  and  according  to  the  usage,  had  been  required  to  pay,  and  had 
paid,  as  well  one- third  thereof,  as  also  one- third  of  the  freight  for  conveying 
private  money,  to  the  commander-in-chief,  under  whose  command  they  were ; 
and  that  in  the  present  case  the  sum  of  2500/.  was  on  the  22d  of  November^ 
1808,  paid  by  the  prize  or  navy  agent  of  the  plaintiff,  (by  whom  the  same  had 
been  previously  received,)  to  the  late  Admiral  Dacres,  on  account,  and  in  part 
>l4fi1  payment  of  one-third  of  the  freight  of  the  money  *so  conveyed  by  the 
J  Jirethiua,  (that  is  to  say,)  the  sum  of  2479/.  129.  9(/.,  for  one-third  of 
the  freight  of  the  private  money,  and  the  sum  of  20/.  7s.  3(/.,  residue  of  the 
2500/.,  on  accoimt,  and  in  part  of  one-third  of  the  freight  of  the  public  money, 
so  conveyed  by  that  ship,  which  payment  was  made  on  the  behalf,  and  account, 
and  with  the  sanction  of  the  plaintiff,  with  knowledge  of  the  circumstances  before 
stated,  but  under  an  idea  of  a  right  in  the  admiral  to  a  third  of  such  freight,  on 
the  ground  of  the  beforementioned  usage ;  and  for  the  recovery  of  which  sum  of 
2500/.,  the  present  action  was  brought.  The  question  for  the  opinion  of  the 
court  was,  whether  under  the  circumstances  stated,  the  plaintiff  was  entitled  to 
recover:  if  he  was,  the  verdict  was  to  be  entered  for  the  plaintiff,  for  such  sum 
is  the  court  should  direct;  and  if  not,  the  present  verdict  for  the  defendant  was 
10  stand. 

Bett,  Serjt,  for  the  plaintiff,  in  Batter  term,  1813,  contended,  that  he  was 
entitled  to  recover  back  as  well  the  proportion  of  the  private  as  of  the  public 
freight,  which  he  had  paid  over.  The  circumstance  that  the  plaintiff  has  paid 
over  this  money,  with  a  knowledge  of  all  the  facts,  will  not  prevent  him  from 
recovering  now,  if  he  could  resist  making  the  payment  in  case  the  money  were 
still  in  his  hands ;  for  this  payment  being  made  under  the  circumstances  of  a 
supposed  legal  custom,  prevalent  in  the  navy,  will  not  be  considered  as  a  mere 
voluntary  payment.  The  rule  laid  down  in  the  case  of  Biibie  v.  Lumneyn  2 
fas/,  409,  is  much  too  narrow,  is  contradicted  by  previous  decisions,  and  is  not 
warranted  by  the  case  of  Lawry  v.  Baurdieu^  Doug.  467,  to  which  Lord  Hilen-- 
borough^  C.  J*,  refers.  It  was  a  case  where  100/.  had  been  paid  by  an  under- 
writer upon  a  total  loss  after  concealment  by  the  assured  of  a  material  letter, 
*1471  ^^^  ^  subsequent  knowledge  of  the  ^contents  of  the  letter;  and  Lord 
-^  Eiief^wraugh  said,  the  onfy  case  where  it  had  been  held  that  money 
paid  with  a  knowfadge  of  the  lacls,  but  in  ignorance  of  the  law,  could  be 
recovered  baek,  was  that  of  ChstjMi  ▼.  Paxton^  note  ibid.  But  that  is  not  so. 
The  rule  in  all  the  previous  eases  ■,  it  shall  not  be  recovered  back,  if  it  be  oon* 
vistrat  with  honor  and  eonseienoe  to  retain  it,  but  otherwise  it  shall.  [Gt^,  J. 
Tkd  principle  heas  always  been  this,  whenever  the  money  has  beea  paid  in  con- 
•equeaee  off  a  demand,  as  of  a  ri|fat,  then,  although  the  dismand  was  unfounded, 
tlM  pnyuMBl  eaaaot  be  leeuwred  btek.    There  is  a  ease  of  money  paid  undai 
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distress,  for  standings  in  a  market;  though  the  party  had  no  right  to  distrain,  the 
money  could  not  be  recovered  back.]  Those  are  cases  where  a  man  is  called 
upon  to  pay  by  compubion:  this  is  a  voluntary  payment.  [6ri66«,  J.  We 
must  take  this  payment  to  have  been  made  under  a  demand  of  right.]  Bilbie  v. 
Lumley  is  the  only  case  which  decides  that  money  paid  which  it  is  against  con- 
science to  retain,  may  not  be  recovered.  Farmer  v.  Arundel,  2  BL  824.  De 
Grey,  C.  J.,  says,  *'  for  money  paid  by  one  man  to  another,  under  a  mistake 
either  of  fact,  or  of  law,  or  by  deceit,  this  action  will  certainly  lie."  [Mansfield, 
O.  J.  That  position  is  so  lai^,  that  it  would  overturn  all  the  cases.]  Bize  v. 
JXckaaon  and  Atwther  assignees  of  BurtenMan,  1  Term  Rep.  286  goes  to  the 
full  extent  of  the  doctrine  laid  down  by  De  Grey,  C.  J.  There  a  man  having 
a  right  to  deduct  665/.,  did  not  deduct  it,  but  paid  the  whole  of  his  debt,  and 
sued  aflerwards  to  recover  what  he  ought  to  have  deducted.  Lord  Mansfield 
says,  the  rule  is,  that  where  money  is  paid  under  a  mistake,  which  there  was 
no  ground  to  claim  in  conscience,  the  party  may  recover  it  back  a^ain  by  this 
kind  of  action.  This  case,  therefore,  supports  that  of  Farmer  v.  Arundd,  and 
carries  the  principle  as  far  as  Be  Grey,  C.  J.,  establishing  that  the  *true  r^i^Q 
criterion  is  the  honesty  of  the  case,  and  not  the  knowledge.  [Heath,  J.  ^ 
Set-off  is  in  favor  of  the  defendant,  and  the  defendant  may  waive  that  if  he 
pleases,  and  bring  his  action  for  the  debt.]  Lord  Mansfield  does  not  put  it  on 
that  ground,  and  the  bankruptcy  which  had  intervened  had  changed  the  siuiation 
of  the  parties,  so  that  the  plaintiff  could  not  recover  his  entire  debt;  as  against 
the  assignees  he  could  only  receive  a  dividend.  It  was  on  the  8th  of  May,  181 1, 
that  the  case  of  Montague  v.  Janverin  was  decided  in  this  court.  That  was 
an  action  by  the  admiral  to  recover  his  share  of  the  freight  of  bullion;  and  that 
was  the  first  case  in  which,  to  use  an  expression  of  the  witness,  Sir  Roger 
Curtis,  the  twilight  began  to  be  let  in ;  this  payment  was  made  before  the  twilight 
Imgan  to  dawn.  Brisbane  v.  Dacres  is  a  stronger  case  for  the  plaintiff  tlian 
Bize  V.  Dickason;  there  was  no  custom  prevailing  in  that  case;  but  here  the 
plaintiff  would,  before  that  decision,  have  thought  it  a  breach  of  his  naval  duty, 
to  resist  the  payment:  the  moment  the  court  ctecided  that  such  a  payment  was 
not  consistent  yriih  law,  this  action  was  brought.  Admitting  that  money  paid, 
which  was  due  in  honor  and  conscience,  though  the  demand  could  not  be 
inforced  at  law,  cannot  be  recovered  back.  Admiral  Dacres* s  representatives 
have  no  pretence,  either  in  honor  or  in  conscience,  to  retain  one  penny  of  this 
money:  the  plaintiff  has  run  all  the  risk,  and  borne  all  the  responsibility.  Who 
then  ought  to  receive  the  money  ?  In  Hodgson  v.  FuUarton,  C  F,,  Easter 
term,  1813,  tlie  captain  of  a  king's  vessel  was  in  this  court  obliged  to  pay 
1500/.  for  dollars,  the  property  of  individuals,  which  had  been  committed  to  his 
care  to  bring  home  on  freight,  and  for  which  he  had  signed  bills  of  lading, 
because  they  were  stolen  by  the  crew.  No  admiral  would  contribute  one  far- 
thing to  this  loss.  This  money  is  earned  by  the  captain's  labor,  and  secured 
by  '^^his  responsibility;  and  it  is  against  honor  and  conscience  in  the  r^i^g 
defendant  to  retain  the  earnings  of  the  plaintiff.  The  case  of  Montague  ^ 
V.  Janverin  is  directly  applicable  to  all  freight  of  the  public  money,  and  it 
equally  goes  in  principle  to  all  freight  of  private  money:  indeed  the  principle  is 
stronger  in  that  case,  for,  with  respect  to  public  money,  there  is  no  temptation  to 
detach  ships  from  their  proper  service,  because  they  are  not  sent  except  where 
the  exigencies  of  the  government  require  it.  But  this  right  is  put  on  a  custom, 
^iow  can  such  a  custom  have  a  good  beginning? 

I^is,  Seijt,  for  the  defendant,  declined  to  combat  the  ease  o£  Montague  v. 
Janverin^  but  observed  that  there  miffht  be  a  distinction  between  the  freight 
of  public  and  of  private  money.  [Gibbs,  J.,  ace]  But  the  defendant's  right 
to  retain  this  money  b  perfecdy  independent  of  that  case,  which  concerned  pub- 
He  treasure  only,  nor  is  it  affected  by  the  extension  of  the  principle  to  the 
freight  of  private  bullion,  which  may  be  admitted,  because  the  interruption  and 
suspension  of  the  practice  may  be  a  sufficient  reason  why  such  a  practice  capr 
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not  be  established  as  a  legal  custom.  The  principle  which  is  to  govern  this 
case,  is  not,  as  is  supposed,  that  every  man  may  recover  money  which  it  is  not 
against  oonseience  to  recover.  The  public  convenience  requires  that  these 
matters  should  rest  in  quiet.  Here  the  plaintiff,  finding  out,  in  1811,  that  his 
own  notion  of  law  was  erroneous,  comes  to  rescind,  in  1813,  his  own  voluntary 
payment  made  in  1808,  by  bringing  this  action,  years  after  the  decease  of 
Admiral  Dacres^  against  his  executrix,  who  comes  to  the  assets,  not  knowing 
of  these  claims.  When  a  person  knowing  all  the  circumstances,  without  fraud 
or  undue  influence  being  employed  on  the  one  side  or  the  other,  pays  money, 

*150l  ^^  ^  '^^  J^^^  ^^^  ^^  ^^  ^nds  afterwards,  by  looking  into  a  book  of  *re- 
•^  ports,  that  he  was  mistaken  in  the  law,  he  may,  therefore,  recover  it 
back.  How  is  it  against  conscience  for  the  executrix  to  retain  that  which  slie 
finds  in  the  funds  of  her  testator  ?  A  mistake  made  in  the  principle  of  law  does 
not  alone  make  it  to  be  against  conscience  that  a  person  who  has  received 
money  shall  retain  it,  nor  will.it  support  this  action.  The  parties  both  thouglit 
they  were  doing  what  was  right  and  usual.  The  new  light  is  a  light  on  the 
point  of  law,  not  on  the  fact.  Nothing  induced  the  plaintiff  to  pay  this  money, 
but  his  own  persuasion  that  he  ought  to  pay  it.  A  man  who  knows  all  the 
facts  of  his  case,  is  apprised  of  all  his  rights.  Lowry  v.  Bourdieu,  Doug. 
463.  Igtwrantia  legU  non  txcusat.  If  this  construction  were  not  to  prevail, 
the  ignorantia  juris  would  be  reduced  to  a  very  narrow  maxim.  The  plain- 
tiff embarked  in  this  service  under  the  idea  and  condition  that  the  admiral  was 
10  claim  one*third,  and  if  conscience  has  any  thing  to  do  with  the  case,  it  is 
against  conscience  and  honor  not  to  allow  it  him  now :  but  conscience  has 
nothing  to  do  with  it  on  either  side.  Bilbie  v.  Lumley  lays  down  the  princi- 
ple, that  although  the  claim  be  disputable  which  a  party  chooses  to  pay,  it  does 
uot  follow  that  when  he  changes  his  mind,  or  is  better  informed  on  the  law,  he 
may,  therefore,  recover  the  money  back.  No  former  decision  opposite  to 
Bilbie  v.  LAindey  has  been  cited:  cases  have  been  cit^d  where  one  party. may 
recover  back  money  because  it  has  been  against  conscience  for  the  other  to 
retain  it,  but  nothing  more.  Bize  v.  Dickason  is  nothing  like  this.  It  does 
not  appear  what  the  case  of  Farmer  v.  Arundd  was ;  but  it  is  wholly  ditferent 
from  the  present. 

Best  in  reply.  No  case  has  been  cited  to  fortify  Bilbie  v.  Lumley,  Lotory 
V.  Botirdieu  was  an  action  brought  to  recover  back  a  premium  paid  on  a  policy 
*  151*1  ^^^^^^^  interest,  *  which  was  a  gaming  policy,  and  contrary  to  an  act  of 
^  parliament;  and  in  pari  delicto  potior  est  conditio  possidentis.  There 
is  no  crime  here.  Buller,  J.,  uses  the  words  cited,  but  still  he  decides  on  the 
same  ground  as  the  other  judges,  although  he  adds,  ignorantia  juris  non  excu" 
sat.  He  goes  on  to  observe,  '*  this  is  a  mere  gaming  policy :"  he  cites  fValker 
V.  Chapman^  and  dwells  mainly  on  the  point  that  the  contract  was  still  execu- 
tory :  and  Lord  Mansfield  cautioned  against  applying  the  rule  to  cases  of 
oppression,  because  the  parties  were  not  then  in  pan  delicto.  An  obiter  die* 
turn  of  Buller^  J.,  not  bearing  on  the  point  there  decided,  will  not  prevail  against 
the  opinion  of  De  Grey  and  the  decided  cases.  Therefore,  Bilbie  v.  Lumley 
is  the  first  decision  on  that  principle.  It  was  not  against  conscience  to  receive 
this  money,  for  it  was  then  thought  the  law  gave  it  to  the  admiral;  it  began  to 
be  against  conscience  to  retain  it,  when  the  parties  found  that  the  law  was  dif- 
ferent 

Cur,  adv,  vult. 

On  this  day  the  Judges  of  the  court  delivered  their  opinions  seriatim, 
GiBBs,  J.,  read  the  warrant.  I  read  this  particularly,  because  it  has  been 
contended  that  the  terms  of  the  warrant  give  the  reward  to  the  captains  exclu- 
sively. I  do  not  know  that  it  is  necessary  for  me  to  state  the  correspondence, 
the  sum  of  it  is  this,  that  the  lords  of  the  treasury  proposed  to  the  lords  of  the 
admiralty  that  a  certain  sum  should  be  paid  to  tiie  commanders  of  ships  of  war 
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which  should  carry  doUars ;  the  admiralty  fell  into  this,  and  agreed  that  an 
allowance  should  be  made  to  the  commanders  of  such  ships  as  shail  carry  trea- 
sure ;  the  purpose  of  setting  out  these  letters  is,  to  show  that  the  terms  of  them 
apply  only  to  the  captains  commanding  these  ships,  without  any  reference  to 
the  admirals.    *The  case  then  states  that  the  pajrment  was  made  on  the  r*i  go 
belief  and  account,  and  with  the  sanction  of  the  plaintiff,  but  under  an  ^ 
idea  that  he  was  bound  to  pay  it  under  the  practice.     With  respect  to  the 
freight  of  private  dollars,  we  are  all  agreed ;  and  as  captain  Brisbane  had  no 
right  to  carry  those  dollars  at  all,  and  stipulated  for  and  received  a  freight  to 
which  he  had  no  right,  and  afterwards  in  pnreuance  of  an  understanding  with 
Admiral  Dacrts,  imparted  a  part  to  him  in  manner  agreed  on ;  we  are  all  of 
opinion,  that  this  carrying  of  the  dollars  was  an  illegal  transaqtion,!  that  the 
whole  which  followed  was  tainted  with  the  same  illegality,  and  that  the  money 
paid  cannot  be  recovered  at  all,  inasmuch  as  the  captain  could  not  lawfully  em- 
ploy the  ship  and  crew,  which  ought  to  be  employed  in  the  service  of  his 
majesty,  in  carrying  bullion  for  individuals.     I  think  as  to  the  20/.,  he  cannot 
recover  btck  the  one-third  of  that     We  must  take  this  payment  to  have  been 
made  under  a  demand  of  right,  and  I  think  that  where  a  man  demands  money 
of  another  as  a  matter  of  right,  and  that  other,  witli  a  full  knowledge  of  the  facts 
upon  which  the  demand  is  founded,  has  paid  a  sum,  he  never  can  recover  back 
the  sum  he  has  so  voluntarily  paid.     It  may  be,  that  upon  a  further  view  he 
may  form  a  different  opinion  of  the  law,  and  it  may  be,  his  subsequent  opinion 
may  be  the  correct  one.     If  we  were  to  hold  otherwise,  I  think  many  incon- 
veniences may  arise;  there  are  many  doubtful  questions  of  law:  when  they 
arise,  the  defendant  has  an  option,  either  to  litigate  the  question,  or  to  submit 
to  the  demand,  and  pay  the  money.    I  think,  that  by  submitting  to  the  demand, 
he  that  pays  the  money  gives  it  to  the  person  to  whom  he  pays  it,  and  makes 
it  his,  and  closes  the  transaction  between  them.    He  who  receives  it  has  a  right 
to  consider  it  as  his  without  dispute:  he  spends  it  in  confidence  that  it  is  his; 
and  it  would  be  most  mischievous  and  unjust,  *if  he  who  has  acquiesced  r«i  50 
in  the  right  by  such  voluntary  payment,  should  be  at  liberty,  at  any   ^ 
time  within  the  statute  of  limitations,  to  rip  up  the  matter,  and  recover  back 
the  money.     He  who  received  it  is  not  in  the  same  condition:  he  has  spent 
it  in  the  confidence  it  was  his,  and  perhaps  has  no  means  of  repayment.    I  am 
awure  cases  were  cited  at  the  bar,  in  which  were  dicta  that  sums  paid  under 
a  mistake  of  the  law  might  be  recovered  back,  though  paid  with  the  knowledge 
of  the  facts;  but  there  are  none  of  these  cases  which  may  not  be  supported 
on  a  much  sounder  ground.     In  the  case  of  Farmer  v.  Arundel^  2  Bl.  Rep. 
825,  De  Grey,  C.  J.,  indeed  says:  *'  When  money  is  paid  by  one  man  to  an- 
other on  a  mistake  either  of  fact,  or  of  law,  or  by  deceit,  this  action,  (of  money 
had  and  received,)  will  certainly  lie."     Now  the  case  did  not  call  for  this  pro- 
position 80  generally  expressed ;  and  I  do  think,  that  doctrine,  laid  down  so 
very  widely  and  generally,  where  it  is  not  called  for  by  the  circumstances  of 
the  case,  is  but  Httle  to  be  attended  to ;  at  least  it  is  not  entitled  to  the  same 
weight  in  a  case  where  the  attention  of  the  court  is  not  called  to  a  distinction, 
as  i I  is  in  a  case  where  it  is  called  to  the  distinction.     Now  in  the  very  next 
case  cited,  Lowry  v.  Bourdieu,  Doug.  471,  which  was  so  early  as  21  G.  3, 
the  distinction  is  taken.     After  the  other  judges,  Bulier^  J.,  says :  I  am  clear 
that  the  plaintiff  ought  not  to  recover,  for  there  is  no  fraud  on  the  part  of  the 
underwriters;  and  in  a  case  where  there  is  no  mistake  of  fact,  or  ignorance  of 
fact,  the  money  cannot  be  recovered  back,  for  the  rule  applies,  that  ignorantia 
legis  non  excuacU.     This  distinction  was  thus  pointedly  stsited  in  the  presence 
of  Lord  Manafield^  who  heard  it,  and  whose  attention  must  be  called  to  it ; 
and  he  at  the  end  of  the  case  guards  the  world  against  the  conclusion,  that  in 
no  case  can  money  paid  on  an  illegal  transaction  be  recovered  back ;  for  in  case 
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*154l  ^  oxt^MrtioB,  he  bbjb^  it  may.  *I  mentioii  this  to  show,  that  although 
^  Lord  Menufield  spoke  immediately  after  Buller,  J.,  and  roust  have 
heard  and  noticed  his  doetiiney  be  expresses  no  dissatisfaction  with  it.  The 
next  case  is  Bize  v.  Dickason^  1  T.  JR,  285,  an  action  brought  by  an  insurance- 
broker  to  recover  back  from  the  assignees  of  a  bankrupt  so  much  of  a  sum  of 
money  which  the  plaintiff  had  paid  to  the  assignees  for  a  debt  due  to  the  bank- 
rupt, as  the  plaintiff  might  have  deducted  by  way  of  set-off  by  reason  of  losses 
which  had  accmed  before  the  bankruptcy  upon  policies  effected  by  the  plaintiff 
and  subscribed  by  the  bankrupt.  It  is  most  certain  that  the  only  question 
brought  under  the  consideration  of  the  court  in  that  case  was,  whether  the  right 
of  tlie  broker,  who  had  a  del  credere  commission,  to  make  the  deduction,  ranged 
itself  under  the  case  of  Grove  v.  Dubois^  I  T.  R,  112,  and  Mingay  dechned 
ail  argument,- and  gave  up  the  case.  It  was  taken  for  granted  without  argument, 
that  if  the  plaintiff  would  have  had  a  right  to  make  the  deduction  before  pay- 
ment, he  might  recover  back  the  amount  after  payment.  Lord  Mansfield  men- 
tioned in  his  judgment  many  cases  where  money  paid  could  not  be  recovered 
back,  although,  if  it  had  not  been  paid,  it  could  not  have  been  inforced ;  and  he 
coQcludes  by  saying,  that  where  money  is  paid  under  a  mistake,  which  there 
was  no  ground  to  claim  in  conscience,  it  may  be  recovered  back.  Mistake  may 
be  a  mistake  of  law  or  of  fact ;  but  I  cannot  think  Lord  Mansfield  said  *'  mis- 
take of  law  ;**  for  Lord  Mansfield  had,  six  years  before,  in  Lowry  v.  Bourdieu, 
beard  it  said,  ^  money  paid  in  ignorance  of  the  law  could  not  be  recovered 
back,"  and  had  not  dbsented  from  the  doctrine,  and  BuUer^  J.,  sat  by  him, 
who  liad  expressly  stated  the  distinction  six  years  before  in  Lowry  y.  Bour- 
ditUf  and  would  not  have  sat  by  and  he^rd  the  contrary  stated  without  notic- 
iug  iL  Lord  Mcms^eld*8  dieium  is,  that  money  paid  by  mistake,  which 
^1551  *^^"^^  °^^  ^  claimed  in  conscience,  might  be  recovered  back.  I  have, 
^  however,  considerable  difficulty  in  saying  that  there  was  any  thing  un- 
conscientious in  Admiral  Dacres^  in  requiring  this  money  to  be  paid  to  him,  or 
rei'eiving  it  when  it  was  paid.  Ever  since  the  date  of  this  correspondence,  it 
had  been  the  practice  of  the  admirals  to  receive  this ;  their  right  to  it  had  never 
been  questioned  at  the  time  when  Admiral  Dacres  received  this  sum.  Ckatfield 
V.  Paxton^  B.  R.  39.  61.  3.  ^cA.  term.  A  bill  had  been  paid  by  the  plain- 
tiff to  the  defendant's  house  in  India^  which  was  dishonored  in  consequence  of 
the  defendant's  having  been  guilty  of  laches,  which  they  did  not  disclose.  The 
bill  was  protested  and  sent  back  to  England^  and  the  plaintiff  was  called  on  in 
England  to  pay  it,  certainly  under  an  ignorance  of  the  circumstances  which 
had  taken  place  in  India.  In  consequence  of  this  demand  he  accepted  another 
bill;  and  before  that  bill  was  mature,  a  correspondence  took  place,  which,  as  I 
contended,  informed  the  plaintiff  of  all  the  circumstances  attending  the  present- 
ing of  the  first  bill,  and  showed  that  Ckatfield  need  not  have  accepted  that 
sei'oud  bill,  and,  therefore,  thai  he  need  not  have  paid  it;  but  he  did  pay  it,  and 
1,  for  the  defendant,  contended,  that  either  he  ought,  relying  upon  that  defence, 
not  to  have  paid  it,  or  that  having  paid  it,  he  could  not  recover  it  back.  Lord 
Ktnyon  at  nisi  prius  commented  on  the  letters :  one  said  that  the  plaintiff  was 
going  to  Bengal^  where  he  hoped  to  gain  a  more  full  knowledge  of  the  case, 
liord  Kenyon  stated,  that  although  the  letters  m%ht  amount  to  evidence  of 
knowledge  of  the  facts,  they  did  not  show  an  acquiescence  in  the  loss  of  the 
money,  and  he  thought  a  payment  made  under  an  ignorance  of  the  law,  would 
enable  the  plaintiff  to  recover  back  tlie  money.  He  ako  added,  that  perhaps 
the  party,  though  he  knew  both  the  law  and  the  fact,  yet  if  he  paid  both  under 
^1561  ^^  arrest,  *for  want  of  evidence  to  maintain  his  case,  might  after- 

-'  wards  recover  it;  to  that  doctrine  I  acceded,  and  still  accede;  but  I 
moved  for  a  new  trial,  on  the  misdirection  of  the  judge  upon  the  first  point,  that 
money  paid  under  ignorance  of  the  law,  with  knowledge  of  the  facts,  might  be 
recovered  bark;  whereas,  I  said,  if  it  had  been  paid  with  ignorance  of  the  facts, 
but  with  knowledge  of  the  law,  it  might  be  recovered.    On  the  discussion  of  the 
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rale  nisif  not  one  of  the  court  espoused  the  doctrine  of  Lord  Kenyan^  or  attempt- 
ed to  support  it,  but  they  recurred  to  the  letters,  and  found  those  passages  in 
them,  from  whence  they  inferred  that  the  plaintiff  was  ignorant  of  a  part  of  the 
facts :  it  was  a  very  complicated  case.  Lord  Kenyan  at  that  time,  and  Ash' 
hurstf  J.,  put  it  wholly  on  the  ground  of  the  plaintiil'*s  not  having  had  a  knowl- 
edge of  the  facts.  They  co  on  to  say,  that  where  a  man  pays  without  knowl- 
edge, but  only  with  a  blind  suspicion  of  the  facts,  still  he  may  recover.  Grose ^ 
J.,  doubts  whether  the  plaintiff  was  not  acquainted  with  the  facts  before  he  paid 
the  bill;  but  he  tacitly  admits  that  if  the  plaintiff  did  know  the  facts,  then  the 
money  could  not  be  recovered:  so  that  he  must  be  considered  as  being  clearly 
of  opinion,  that  if  it  was  paid  with  a  knowledge  of  all  the  facts,  it  could  not  b^ 
recovered  back:  and  Lawrence^  J.,  doubted,  not  whether  the  plaintiff  had 
knowledge  of  the  law,  but  of  the  facts ;  for  tliat  although  the  plaintiff  seemed 
to  have  been  apprised  before  he  paid  the  bill,  of  the  general  outline  of  his  de- 
fence, he  was  not  then  so  conversant  with  the  particular  facts  now  appearing, 
as  to  have  been  able  to  resist  the  demand  then  made  on  him,  if  an  action  hatl 
been  brought.  Here  then,  is,  I  may  say,  the  ultimate  opinion  of  Lord  Kenyan^ 
for  he  first  directed  the  jury  it  might  be  recovered  back  if  paid  with  a  know- 
ledge of  the  facts,  but  widiout  knowledge  of  the  law,  which  opinion  he  wholly 
afterwards  abandons.  Among  all  the  practitioners  *of  the  Court  of  r«]e'v 
King's  Bench,  where  questions  of  this  sort  very  frequently  arise  on  ^ 
insurance  transactions,  we  were  universally  of  this  opinion,  that  where  the 
money  was  paid  with  a  knowledge  of  the  facts,  it  could  not  be  recovered  back. 
One  underwriter  chose  to  pay,  rather  than  resist,  another  resisted  and  succeed- 
ed; in  all  similar  cases  it  would  be  very  easy  to  say,  ^*  I  paid  this  without  a 
knowledge  of  the  law,  and,  therefore,  may  recover  it  back."  Our  only  question, 
tlien,  in  all  cases  was,  whether  the  facts  were  known :  this  was  the  univer:$al 
practice,  till  BUbie  v.  Lumley^  2  East,  469,  occurred :  that  case  was  tried  at 
Fork,  before  Rooke,  J.,  who  ruled  differently:  after  the  report  was  read,  IjohI 
Ellenborough  asked  ffbod,  B.,  then  of  counsel  for  the  plaintiff,  whether  he 
could  find  any  case  which  would  support  it;  and  he  cited  none.  Lord  EUtn- 
borough  said  he  never  heard  of  any,  except  Chaffield  v.  Paxton,  and  that  it 
was  so  doubtful  at  last  upon  what  precise  ground  that  case  turned,  that  it  was 
not  reported,  and  the  rule  was  made  absolute  for  a  new  trial.  Now  this  was  a 
direct  decision  upon  the  point,  certainly  without  argument;  but  the  counsel, 
whose  learning  we  all  know,  and  who  was  never  forward  to  give  up  a  case 
which  he  thought  he  could  support,  abandoned  it.  In  Herbert  v.  Champion^  1 
Campb.  134,  a  distinction  is  clearly  taken  between  an  adjustment  on  a  policy, 
and  a  payment  on  the  adjustment;  and  Lonl  Ellenborough  says,  that  if  the 
money  has  been  paid,  it  cannot  be  recovered  back  without  proof  of  fraud.  I 
atu,  therefore,  of  opinion  tliis  money  cannot  be  recovered  back.  I  think  on 
principle  that  money  which  is  paid  to  a  man  who  claims  it  as  his  right,  with  a 
knowledge  of  all  the  facts,  cannot  be  recovered  back.  I  think  it  on  principle, 
and  1  think  the  weight  of  the  authorities  is  so,  and  I  think  the  dicta  that  go 
beyond  it,  are  not  supported  or  called  for  by  the  facta  of  the  cases.  BUbie  v. 
Lumley,  I  think,  is  a  decision  to  that  effect;  *and  for  these  reasons,  I  r^ira 
am  of  opinion,  tlie  plaintiff  is  not  entided  to  recover.  ^    ^ 

CiiAMBRE,  J.  I  concur  in  thinking  the  money  is  not  recoverable  on  the  pay- 
ment of  the  private  freight,  whether  the  carriage  of  the  treasure  be  considered 
as  a  legal,  or  as  an  illegal  transaction.  If  illegal,  the  money  clearly  cannot  be 
recovered ;  if  it  be  legal,  the  right  to  carry  it  must  arise  from  the  permission 
of  government ;  and  as  the  practice  has  been  uniform  for  the  admiral  to  receive 
his  third  part,  we  must  take  it,  that  it  is  a  part  of  the  practice,  and  that  the 
whole  practice  has  had  tliat  assent  of  the  government.  As  to  the  freight  for 
the  carriage  of  the  public  property,  I  think  it  stands  on  a  different  ground,  and 
that  the  action  is  maintainable.  The  plaintiff  had  a  right  to  it,  and  the  defend- 
ant in  conscience  ought  not  to  retain  it.     The  rule  is,  that  when  he  cannot  in 
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eooseience  retain  it*  he  must  refund  it,  if  there  is  nodiin^  illegal  in  the  transac- 
tion :  the  ease  is  different  where  there  is  an  illegality.    I  do  not  think  the  case 
of  ChaiJUld  T.  Paxian  applies  much  in  this  view  of  the  question.     I  never 
heard  of  the  several  parts  of  that  case  till  now,  but  I  think  there  are  sufficient 
authorities  to  say  this  person  has  paid  this  money  in  his  own  wrong,  and  that 
it  may  be  recovered  back.     In  the  case  of  BUbie  v.  lAimieyf  there  was  a  letter 
said  to  have  been  concealed,  that  ought  to  have  been  disclosed :  this  letter  was 
shown  to  the  underwriters,  and  they,  afVer  reading  it,  thought  fit  to  pay  the 
money.    Now  there  the  maxim  volenti  tion  fit  injuria  applies :  in  that  case 
all  aigument  was  prevented  by  a  question  put  by  the  court  to  the  counsel.     I 
am  not  aware  of  any  particular  danger  in  extending  the  law  in  cases  of  this 
sort,  for  they  are  for  the  furtherance  of  justice  ;  neither  do  I  see  the  applica- 
tion of  the  maxim  used  by  ^u/Zer,  J.,  in  the  case  cXLowry  v.  Bourdieu,  and  cited 
*159l  ^^  ^^  court  in  BUbie  v.  Lumley^  ignorantia  juris  *non  excusat^  it  ap- 
-^  plies  only  to  cases  of  delinquency,  where  an  excuse  is  to  be  made  :  I 
have  searched  far,  to  see  if  I  could  find  any  instance  of  similar  application  of 
this  maxinu     I  have  a  very  large  collection  of  maxims,  but  can  find  no  in- 
stance in  which  this  has  been  so  applied.     I  cannot  see  how  it  applies  here. 
In  Lowry  v.  BourdieUf  the  decision  turned  on  the  transaction  being  illegal,  and 
it  being  illegal,  the  maxim  applied,  in  pari  delicto  potior  est  conditio  defendeii- 
tis,    Moses  V.  Macfarhme^  1  Bl.  219,  and  a  number  of  subsequent  cases  de- 
cide, that  where  the  plaintiff  is  entitled,  ex  aequo  et  bono,  to  recover,  he  may 
recover.    In  Farmer  v.  Arundel,  the  opinion  of  De  Chrey  is  not  a  mere  dictum, 
it  is  part  of  the  argument,  it  is  a  main  part  of  the  argument.     He  there  says, 
where  money  is  paid  under  a  mistake  either  of  fact,  or  of  law,  or  by  deceit,  this 
action  will  certainly  lie.     It  seems  to  me  a  most  dangerous  doctrine,  that  a 
man  getting  possession  of  money,  to  any  extent,  in  consequend^  of  another  par- 
ty's ignorance  of  the  law,  cannot  be  called  on  to  repay  it.     Suppose  an  admin- 
iiitrator  pays  money  per  capita  in  misapplication  of  the  effects  of  the  intestate, 
shall  it  be  said  that  he  cannot  recover  it  back  ?     It  is  said,  that  may  be  reme- 
died in  equity  :  this  is  an  equitable  action,  and  it  would  be  of  bad  effect,  if  it 
ftliould  not  prevail  in  like  cases.     In  the  case  of  Bize  v.  Dickason,  Lord 
Mansfield  held,  that  if  a  person  has  paid  that  which  in  conscience  he  ought, 
but  tlie  payment  of  which  could  not  be  compelled,  it  shall  not  be  recovered 
back  in  an  action  for  money  had  and  received,  but  that  where  a  man  has  paid 
money  under  a  mistake,  which  he  was  neither  bound  in  law,  nor  called  on  in 
conscience  to  pay,  he  may  recover  it  back.     Now  the  case  against  the  plaintiff 
Is  not  so  strong  as  it  has  been  stated.     I  do  not  find  in  the  case  that  any  de- 
mand was  ever  made  of  him,  or  any  question  mooted,  upon  which  he  thought 
it  better  to  submit,  than  to  litigate  the  point.     No  option  ever  presented  itself 
^IdOl  ^  *him,  and  the  maxim,  volenti  nonfil  injuria  does  not  apply.     It  ap- 
-^  pears  to  me  tliat  the  justice  of  the  case  with  respect  to  tlie  freight  of  the 
public  treasure  is  entirely  with  the  plaintiff.     As  to  the  insurance  cases  that 
iiave  been  cited,  a  great  deal  of  fabricated  law  has  been  newly  created  within  a 
kw  years,  and  the  courts  have  to  decide  on  difficult  and  complex  cases :  but 
those  doctrines  must  not  be  carried  into  the  general  law,  but  confined  to  the 
occasions  which  give  rise  to  them.     I,  therefore,  think  the  plaintiff  may  recover 
as  10  the  20/. 

Heath,  J.  There  are  two  questions  in  this  case.  As  to  the  question 
whether  a  payment  made  under  ignorance  of  the  law  without  ignorance  of  the 
facts,  will  enable  a  man  to  recover  his  money  back  again,  it  is  very  difficult  to 
iay  that  there  is  any  evidence  of  ignorance  of  the  law  here  ;  an  officer  is  sent 
en  a  profitable  service,  the  admirals  are  in  the  habit  of  receiving  a  proportion 
of  the  officer's  recompense,  and  it  is  very  likely  the  officer  should  acquiesce  in ' 
the  demand.  He  might  not  like  to  contest  the  point  with  his  superior  officer. 
I  think  a  payment  made  with  knowledge  that  a  request  would  be  made,  is  not 
distinguishable  from  the  case  of  an  actual  demand.  Now  if  money  be  received 
Vol.  I.— 12.  u  2 
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without  expressing  the  use  to  which  it  is  paid,  it  is  received  to  the  use  of  the 
payer ;  but  when  it  is  expressed  to  what  use  it  is  paid,  that  presumption  does 
not  arise  :  here  the  use  was  distinctly  expressed.  Moses  v.  Macfarlane  has 
properly  been  questioned  in  many  cases,  and  particularly  by  Eyrty  C.  J.,  and 
in  Marriott  y,  Hampton^  7  T,  R.  269,  in  which  the  plaintin  sought  to  recover 
back  the  amount  of  a  debt  recovered  by  law  from  him,  whereas  hie  had  paid  it 
before,  but  it  was  held  that  the  action  was  not  maintainable.  That  was  the 
case  of  judicium  redditum  in  invitum^  but  this  is  a  stronger  case ;  for  the 
plaintiff  is  a  judge  in  his  own  cause,  and  decides  against  himself ;  and  ^he  r«|  ai 
cannot  be  heard  to  repeal  his  own  judgment.  I^rd  Elden^  Chancellor,  ^ 
in  7  Ves,  23,  Bromley  v.  Holland,  approves  Lord  Kenyon's  doctrine,  and  calls 
it  a  sound  principle,  that  a  payment  voluntarily  made  is  not  to  be  recovered 
back.     The  plaintiff  ought  not  to  recover. 

Mansfield,  C.  J.    I  think  in  this  case,  the  plaintiff  ought  not  to  recover.   If 
it  was  against  his  conscience  to  retain  this  money,  according  to  the  doctrine  of 
Lord  Kenyon,  an  action  might  be  maintained  to. recover  it  back,  but  I  do  not 
see  how  the  retaining  this  is  against  his  conscience ;  for  how  is  it  claimed  ? 
Before  1801  the  captains  always  paid  freight  to  themselves  both  for  private  and 
public  treasure,  before  they  paid  over  the  residue  of  the  dollars.     At  that  time 
it  was  thought  proper  that  that  practice  should  be  discontinued  so  far  as  related 
to  the  freight  of  the  public  treasure  ;  but  in  order  to  make  captains  more  atten- 
tive to  their  chaige,  the  treasury  and  admiralty  thought  it  would  be  proper  to 
make  them  an  allowance,  and  that  was  to  be  paid  to  the  captain  by  a  warrant 
from  the  treasury ;  but  so  it  had  before  been,  when  the  captain  deducted  it, 
that  was  paid  to  the  captain,  and  before  that  a  practice  had  prevailed,  one  knows 
not  how,  but  probably  by  some  analogy  to  the  practice  of  prize-money,  that 
the  flag-officer,  when  only  one,  should  be  entitled  to  one-third ;  when  more 
than  one  flag  officer,  they  shared  it  in  certain  proportions.     In  the  order  whicli 
was  made  for  letting  them  thenceforth  be  paid  by  a  warrant,  instead  of  deduct- 
ing the  freight  themselves,  nothing  is  said  about  any  allowance  to  be  made  to 
admirals ;  the  order  is  quite  silent  on  the  subject  of  what  the  captain  shall  do 
with  the  freight  when  he  has  it,  but  the  officers  of  the  navy  all  thinking  that 
they  were  to  proceed  as  they  before  did,  go  on,  the  one  to  pay,  and  the  other 
to  receive,  as  they  had  done  before  this  alteration,  and  the  admirals  receive 
their   share   as   before;   the   admiral  and   captain  each  thinking  that   their 
^rights  continue  as  before,  the  admiral,  that  he  has  his  accustomed  r^iAo 
right,  the  captain,  that  it  is  his  duty  to  pay  the  accustomed  share,  the  ^ 
one  pays  and  the  other  receives  it.     This  then  being  so,  the  admiral  doing  no 
more  than  all  admirals  do,  is  it  against  his  conscience  for  him  to  retain  it  f     I 
iind  nothing  contrary  to  xquum  et  bonum,  to  bring  it  within  the  case  of  Moses 
V.  Macfarlane,  in  his  retaining  it.     So  far  from  its  being  contrary  to  ssquttm  et 
bonum,  I  think  it  would  be  most  contrary  to  asquum  Jit  bonum  if  he  were 
obliged  to  repay  it  back.     For  see  how  it  is  !     If  the  sum  be  large,  it  probably 
alters  the  habits  of  his  life,  he  increases  his  expenses,  he  has  spent  it  over  and 
over  again  ;  perhaps  he  cannot  repay  it  at  all,  or  not  without  great  distress  :  is 
lie  then,  five  years  and  eleven  months  after,  to  be  called  on  to  repay  it  ?     The 
case  of  Farmer  v.  Arundel,  and  De  Grey's  maxim  there,  is  cited :  it  certainlj- 
is  very  hard  upon  a  judge,  if  a  rule  which  he  generally  lays  down,  is  to  be 
taken  up  and  carried  to  its  full  extent.     This  is  sometimes  done  by  counsel, 
who  have  nothing  else  to  rely  on  ;  but  great  caution  ought  to  be  used  by  the 
court  in  extending  such  maxims  to  cases  which  the  judge  who  uttered  them 
never  had  in  contemplation.     If  such  is  the  use  to  be  made  of  them,  I  ought  to 
be  very  cautious  how  I  lay  down  general  maxims  from  tliis  bench.     In  the 
'case  of  Bize  v.  Dickason,  the  money  ought  conscientiously  to  have  been  re- 
paid.    There  is  no  other  case  cited  as  an  authority  for  the  proposition.     The 
maxim,  volenti  non  Jit  injuria,  applies  most  strongly  to  tliii*  case.     Lowry  v. 
Bourdieu  was  the  case  of  a  gaming  policy.     A  bond  had  been  given  for  se- 
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curing  the  money  lent,  which  was  the  only  interest  intended  to  be  insured :  if 
the  pbintifT  could  have  recoTered  on  the  policy,  he  might  have  recovered  the 
money  twice.  The  insurance  was  on  goods,  and  he  had  no  interest  whatso- 
ever in  those  goods,  otherwise  than  that,  if  the  goods  arrived,  the  owner  of 
*lti3l  ^^™  *wouid  be  the  better  able  to  pay  his  debt.  The  last  case  is 
-J  BUbie  V.  Lumley,  Certainly  it  was  not  argued,  but  it  is  a  most  posi- 
tive  decision  ;  and  the  counsel  was  certainly  a  most  experienced  advocate,  and 
not  disposed  to  abandon  tenable  points.  My  brother  Chambre  put  the  case  of 
an  administrator  paying  away  the  assets  in  an  undue  course  of  administration. 
I  know  not  that  he  could  recover  back  money  so  paid :  certainly  if  he  could,  it 
could  be  only  under  the  principle  of  aquum  et  oonum.  There  being,  there- 
fore, no  case  which  has  been  argued  by  counsel,  wherein  the  distinction  has 
been  taken,  and  in  which  this  doctrine  has  been  held,  and  as  we  do  not  feel 
ourselves  called  upon  to  over-rule  so  express  an  authority  as  Bilbie  v.  Lwnley^ 
I  am  of  opinion  that  the  defendant  is  entitled  to  retain  this  money.  We  hear 
nothing  of  what  is  become  of  the  assets  in  this  case :  perhaps  they  may  be 
applied  among  the  next  of  kin,  and  dissipated ;  but  what  would  be  the  situa- 
tion of  the  parties,  if,  at  the  end  of  five  years  and  eleven  months,  they  could 
be  called  on  to  refund  in  such  a  case  !  I  am,  therefore,  of  opinion  that  there 
oQght  to  be  judgment  for  the  defendant. 

Judgment  for  the  defendant.! 

t  [See  2  Bam.  6l  Aid.  562,  Dew  v.  Par$&ns,  2  Johns.  165,  Eling  et  aL  v.  Scott  et  o/. 
Mr.  Day's  note  to  the  case  of  Bilbie  v.  Lumley,  2  East,  472.  7  Mass.  Rep.  449,  Warden 
et  al.  V.  Tucker.] 
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Where  the  parties  had  gone  down  to  trial  upon  a  plea  which  had  not  been  traversed,  after 
verdict  for  the  plaintifT,  the  plainiiiTwafl  permitted  to  amend,  by  adding  a  traverse,  and 
the  defendant's  motion  in  arrest  of  judgment  was  discharged,  upon  payment  of  costs  by 
the  piainiifTof  both  motions. 

This  was  an  action  of  debt  upon  an  Irish  judgment.  The  defendant  pleaded. 
1.  Nul  tiel  record,  2.  Payment  and  satisfaction.  3.  Nil  debet.  The  plain- 
tiff replied  to  the  first  plea,  and,  taking  no  notice  of  the  second  plea,  tendered 
issue  on  the  third  plea  of  ni/  debet.  The  defendant  added  a  similiter  af\er  the 
second  plea,  without  any  previous  traverse  of  the  satisfaction,  as  well  as  after 
the  replication  to  the  third.  Adev  trial  and  verdict  for  the  plaintiflT,  upon  the 
plea  of  satisfaction,  Vaughan,  Serjt.,  for  the  defendant  had  in  this  term  obtained 
a  rule  nisi  in  arrest  of  judgment;  and  I^nSy  Seijt.,  for  the  plaintiff  had  obtained, 
on  the  authority  of  GrunSy  v.  Afell^  1  New,  Rep,  28,  and  the  authorities  col- 
lected in  2.  Saund,  319,  note,  a  rule  nisi  to  amend,  by  adding  a  traverse  of  the 
second  plea  before  the  similiter. 

The  discussion  of  both  rules  now  came  on  together,  and  Vaughan  showed 
cause  against  the  last  rule,  and  supported  the  tirst,  insisting  that  the  cases  of 
Sayer  v.  Pocock,  Cowp,  407,  which  is  put  by  Lord  Mansfield,  C.  J.,  upon 
very  weak  grounds,  and  Gntndy  v.  Mell,  which  was  founded  on  Sayer  v.  Poeock, 
were  not  sufficient  to  warrant  this  amendment:  in  the  last  the  plaintiff  committed 
the  mistake :  here  it  was  the  defendant  who  prematnrely  added  the  similiter. 
It  was  clear  that  no  judgment  could  be  entered  for  the  plaintiff  as  the  record  now 
stood,  because  there  was  no  replication  at  all  to  the  second  plea.  And  if  the 
amendment  should  be  allowed,  it  would  render  a  new  trial  necessary. 

Lms,  Serjt,  contra,  insisted  that  tliis  case  and  that  of  Grundy  v.  Meil  were 

*1651  ^^°^^^^'«  ^^^  there  the  amendment  *wa8  allowed.    No  new  trial  would  be 

-*  necessary  in  consequence  of  the  amendment;  for  this  issue  had  in 


93  Cohen  v.  Buijusust.  T.  T.  1813.  [[165 

substance  beeu  tried  in  trying  the  issue  on  nil  debet^  and  both  parties  in  fact 
went  down  to  try  the  identical  issue  which  never  was  joined. 

Mansfield,  C.  J.  On  the  plea  of  nil  debet^  the  question  of  payment  must 
have  been  tried,  which  is  the  substance  of  the  second  plea;  the  substance  of  tlie 
second  plea,  tiierefore,  has  been  tried  upon  the  issue  of  the  firsts  consequently,  it 
seems  reasonable  that  the  record  should  be  amended.  The  amendment  must  be 
on  payment  of  costs,  and  the  rule  in  arrest  of  judgment  must  in  like  manner  be 
dischaiged  on  payment  of  costs. 

The  first  rule  discharged. 

The  second  rule  absolute.! 

t[See  Telv.  65,  Birkett  v.  Jtfafiiiui^^-«nd  note.    9  Moms,  Rep.  532,  Whiting  y»  CocAran. 
2  Day  392,  Babcoek  v.  BuHtingt<m,  12  Johns,  353,  Coan  v.  WhUmore, 


COHEN  V.  BULKELEY. 

If  the  court  thinks  it  reasonable  to  open  a  consolidation -rule,  and  try  a  second  cause,  they 
will  extend  to  the  second  trial  all  such  terms  made  compulsory  on  the  party  successful 
in  the  first  cause,  as  are  requisite  for  attaining  the  merits. 

This  was  one  of  four  causes  which  were  bound  to  abide  the  event  of  sucli 
one  of  tliem  as  should  be  first  tried,  by  a  consolidation-rule  which  had  been 
granted  on  the  terms  that  the  defendants  should  permit  the  deposition  of  the 
captain  of  the  vessel  insured  to  be  read  in  evidence  upon  the  trial.  The  first 
case  tried  was  that  of  Co/ien  v.  Hannam^  ante,  p.  101,  the  event  of  which  was 
favorable  to  the  defendants  upon  the  ground  that  the  plaintiffs  had  not  property 
averred  tiicir  interest;  whereupon  Beat,  Serjt.,  had  obtained  a  rule  nisi  permit- 
ting the  plaintifiTs  to  amend  their  declaradon,  and  to  open  the  consolidation-rule, 
and  try  one  other  of  the  causes. 

*Lens,  SerJ  t.,  now  opposed  this  rule,  upon  the  ground  that  the  defendants  ^^ .  ^p 
had  purchased  for  the  consideration  of  admitting  the  captain's  deposition,  ^ 
the  right  of  having  the  four  causes  decided  by  the  event  of  Cohen  v.  Hcunnatn, 
and  that  it  was  not  now  competent  for  the  plaintiffs,  who  had  received  the  benetit 
of  that  part  (if  the  contract  which  was  beneficial  to  them,  to  rescind  it  as  to  such 
part  as  had  turned  out  adverse  to  them.  At  all  events,  if  the  court  should  permit 
another  action  to  be  tried,  they  would  not  compel  the  defendants  a  second  time 
to  admit  the  captain's  deposition  in  evidence. 

Beat  supported  his  rule,  and  insisted  he  was  entided  to  this  indulgence 
likewise. 

Mansfield,  C.  J.  This  consolidation-rule  is  to  stand.  One  cause  is  tried, 
the  plaintiff  wants  to  try  another  cause,  and  the  consolidadon-rule  is  never 
deemed  absolutely  binding,  unless  the  court  is  satisfied  widi  the  event  of  ihc 
cause  tried.  The  court,  therefore,  think  the  depositions  ought  to  be  read  in  any 
cause  which  the  court  shall  think  ought  to  be  tried,  because  there  is  an  implied 
condition  in  the  rule  that  any  other  cause  sliall  be  tried  in  like  manner,  and 
with  like  evidence,  which  the  court  may  think  necessary  to  be  tried  for  achiev- 
ing the  justice  of  the  case.  The  defendants  have  so  far  tite  benefit  of  the  cou- 
soiidation-rule,  that  the  two  other  causes  are  stayed  by  it. 

Chambre,  J.  You  consent  to  those  terms  with  a  view  to  the  decision  of  all 
the  causes  that  the  merits  of  the  whole  may  be  tried  in  one :  the  merits  of  the 
cause  have  not  been  tried,  therefore  another  cause  must  be  tried ;  and  the  de« 
fendants  have  virtually  consented  that  the  captain's  deposition  should  be  resid  in 
that  cause  also. 

Rule  absolute. 
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•CRANMER  V.  PENNINGTON. 


An  inekwnra-Bct,  directing  feigned  iasnes  to  try  the  boundary  of  a  manor,  impowered  the 

court  to  consoUdate  the  actiona,  if  more  than  one. 
6e?eral  plaiDiifTa,  suing  in  different  courts,  having  conflicting  interests,  and  issues,  the 

court  would  not  compel  them  all  to  concur  in  the  choice  of  one  attorney,  intrust  to  him 

their  conflicting  claims  and  evidence,  and  agree  about  the  division  of  costs,  and  refused 

to  consolidate  the  actions. 

An  act  of  the  52  G,  3,  for  indosing  lands  in  the  manor  of  Beddington  with 
the  manor  of  Brandon^  Surry  f  directed  that  the  commissioners  therein  named 
should  ascertain  the  boundaries  of  the  several  manors,  and  in  case  the  parties 
should  be  dissatisfied  with  their  decision,  it  gave  permission  to  try  the  question 
in  a  feigned  issue  to  be  brought  against  the  commissioners,  and  directed  that 
if  sevend  actions  should  be  brought,  whether  by  or  against  the  same  or  differ- 
ent parties  upon  or  respecting  any  one  part  of  the  boundary,  it  should  be  law- 
ful for  the  court,  upon  application,  to  consolidate  the  actions.  The  commis- 
sioner had  set  out  and  ascertained  the  boundary  of  the  manors  in  question, 
which  was  unsatisfactory  to  several  parties ;  and  the  plaintiflf  Cranmer  having 
a  manor  in  the  adjoining  parish  of  JJditcham^  a  gendeman  named  Moorty  who 
had  another  manor  in  Jmlcham^  and  a  gendeman  named  Carew^  who  was  lord 
of  the  manor  of  Beddington^  and  some  other  person,  all  insisted  on  lines  of 
boundary  different  from  that  which  the  commissioners  had  set  out,  lines  in 
some  parts  conflicting  with  each  other,  and  in  some  parts  varying  only  from  the 
commissioner's  line,  but  the  variation  relating  to  parts  of  it,  in  the  correctness 
of  which  the  other  dissatisfied  parties  had  no  interest  or  concern.  Three  of 
the  parties  had  commenced  actions  in  the  Court  of  King's  Bench,  and  this 
plaintiff  had  sued  in  the  Court  of  Common  Pleas,  and  Len9^  Serjt.,  had  on  a 
former  day  on  behalf  of  the  defendant,  who  was  the  commissioner,  moved  that 
all  the  causes  might  be  consolidated,  and  that  it  might  be  referred  to  the  pro- 
thonotary  to  setde  the  issues.  He  admitted  that  the  Court  of  King's  Bench, 
upon  a  similar  application  made  to  them,  had  decided  that  they  could  not  con- 
*168l  ^'^^^  ^^  actions  Spending  in  that  court  with  the  actions  pending  in 
^  the  Court  of  Common  Pleas.  Heathf  J.,  observed,  that  it  would  be 
impossible  that  if  three  or  four  persons  had  favorite  lines,  it  could  be  decided  in 
one  issue  which  of  them  was  right ;  it  could  only  be  tried  whether  the  com- 
missioner's line  was  right  or  wrong.  It  was  impossible  that  the  rights  of  one 
party  could  be  bound  by  the  action  Drought  by  another.  The  court,  however, 
granted  a  rule  nisi. 

Shtpherdy  Serjt.,  for  the  plaintiffs  Cranmer  and  Carew^  and  Beat^  Serjt., 
for  the  plaintiff  Moore^  now  showed  cause  against  the  rule,  insisting  that  die 
questions  in  each  of  the  actions  being  different,  the  identity  of  the  defendant 
was  not  a  sufficient  reason  for  the  consolidation. 

Zens  contended,  that  the  act  was  drawn  to  provide  for  the  case  which  had 
occurred,  of  several  persons  insisting  on  different  lines,  all  adverse  to  the  com- 
missioner, and  intended  that  their  propositions  should  all  be  included  under  one 
action.  There  might  be  various  issues  in  the  action;  as  first,  generally, 
whether  the  line  drawn  by  the  commissioner  were  correct ;  secondly,  whether 
the  line  which  A.  asserted  were  correct ;  thirdly,  whether  that  part  of  the  line 
which  A.  denied  were  correct,  with  liberty  for  the  judge  to  indorse  specially  on 
ih^pottea^  if  any  intermediate  line  were  the  correct  line.  Similar  issues  might 
be  framed  to  try  the  respective  lines  of  B.^  C,  and  D.;  and  in  that  way,  either 
some  one  of  the  proposed  lines  would  be  found  correct,  or  if  none  be  correct, 
the  judge  would  certify  what  the  correct  line  was,  and  by  that  expedient,  the 
coomissioner  would  be  relieved  from  the  difficulty  which  might  occur  in  case 
all  the  pardes  brou^t  several  actions,  that  different  juries  sworn  in  several 
actions  might  find  different  lines  for  the  boundary  of  the  same  part  of  the  manor . 
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If  was  *for  this  purpose  essentially  necessary  that  all  the  questions  rmiM 
should  be  tried  by  one  and  the  same  jury.    At  least  the  court  would  ^ 
permit  the  trial  of  some  of  the  causes  to  be  deferred  till  after  the  olhers. 

7^  court  observed  that  it  would  be  necessary  for  the  parties  all  to  agree  in 
what  proportion  they  should  contribute  to  the  costs,  and  in  the  choice  of  one 
attorney.  But  one  great  difficulty  which  the  court  had  was  this :  though  it 
was  true  that  the  commissioner  was  under  great  difficulty  if  diffisrent  juries 
should  give  different  verdicts,  and  that  in  that  case  he  would  have  nothing  to 
follow,  yet  it  was  extremely  probable  that  the  persons  contending  for  different 
lines  might  have  interests  ana  evidence  hostile  to  each  other,  and  their  title- 
deeds  ought  not  to  be  all  put  into  the  hands  of  the  same,  counsel  and  the  same 
attorney;  for  how  were  they  to  conduct  the  cause  ?  Two  inconsistent  allega- 
tions might  be  committed  to  the  protection  of  the  same  counsel.  The  court 
might  under  that  clause  consolidate  the  actions  if  they  pleased  ;  but  though  the 
court  might  do  it,  yet,  if  they  saw  that  they  were  under  such  great  difficulties, 
they  would  not  do  it,  although  they  saw  that  the  defendant  also  was  under  great 
difficulty.  Besides,  what  one  court  did,  might  completely  defeat  what  the  other 
did.  The  legislature,  in  passing  that  act,  had  no  doubt  that  the  causes  would 
all  be  tried  in  the  same  court,  and  that  the  same  court  would  have  jurisdiction 
over  them  ;  but  now  it  was  found  that  they  were  brought  in  different  courts. 
The  court  saw  insuperable  difficulties. 

Rule  discharged. 


•DOE,  on  the  Demise  of  BRANDON  and  SMITH  v.  CALVERT.    [*170 

No  len  time  than  twenty  years  will  raise  a  preraoiption  that  a  mortgage-term  has  been  as- 
signed or  aarrendered. 

Ahhou^h  the  defendant  in  ejectment  setting  up  the  mortgage  term  as  a  bar,  neither  proves 
that  interest  continues  to  be  paid,  nor  accounts  for  his  possession  of  the  mortgage -deed. 

This  was  an  ejectment  brought  to  recover  an  acre  and  a  half  of  meadow-land 
in  Ckeadle,  in  the  county  of  Stafford,  The  demise  was  laid  on  the  25th  of 
March^  1812.  Upon  the  trial  of  the  cause  at  the  Stafford  Lent  assizes,  1813, 
before  Graham^  B.,  the  plaintiff  proved  a  feoffment,  dated  1798,  by  which, 
afler  reciting  a  conveyance  of  the  premises  by  Broad  to  W,  Smithy  in  trust  to 
sell,  W,  Smith  by  the  direction  of  Broads  for  55/.  paid  by  Simon  Femyhaugh^ 
whose  money  it  was,  enfeoffed  Simoti  Femyhaugh  of  all  that  dole  of  land  in 
the  township  of  Cheadle^  to  hold  to  him  and  his  heirs,  to  the  use  of  Simon 
Femyhaugh  and  John  Fsmyhaugh,  and  the  survivor,  in  fee.  Livery  of  seisin 
was  mdorsed.  John  Femyhaugh  died  in  1811.  Simon  by  lease  and  release 
conveyed  to  Smith  and  Brandon  in  trust  for  Smith,  The  defendants  claimed 
title  under  the  will  of  John  Femyhaugh^  which  evidently  could  have  no  opera« 
tion  upon  this  land ;  and  that  ground  failing  them,  they  set  up  a  mortgage  for 
a  term  of  years,  bearing  date  in  1794,  made  by  John  Broad  to  Mrs.  Daoen- 
forty  which  comprehended  these  premises,  but  they  did  not  in  any  way  account 
for  theirpossession  of  it,  and  they  proved  no  payment  of  interest  on  the  mort- 
gage. The  counsel  for  the  plaintiff  ur^d,  that  as  there  was  no  proof  that 
interest  had  been  paid  of  late  years  on  this  mortgage,  it  might  be  presumed  to 
be  surrendered,  and  Grahamy  B.  being  of  that  opinion,  the  jury  found  a  verdict 
for  the  plaintiff. 

Lenty  Serjt,  had  in  EoMter  term  obtained  a  rule  nxn  to  set  aside  this  verdict 
and  enter  a  nonsuit 

*Shepherdy  Serjt.,  now  showed  cause,  contending  that  as  tiie  defend-  ^^.^ 
•at  claimed  tide  under  the  will  of  John  Ftmyhaugh^  it  alust  be  presuiaed  ^    '  * 
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that  the  mortgage  teim  had  been  assigned  or  surrendered  either  before  the  pur- 
chase by  the  FtmyhaughB^  or  after  it  in  John  Femyhaugh^a  life-time,  and  had 
passed  from  the  custody  of  the  Ftmyhaitghn^  which  was  the  proper  custody  for 
it  if  surrendered  or  re-assigned,  into  the  defendant's  possession ;  and,  therefore 
the  Yerdict  was  nght.  He  disclaimed  founding  the  presumption  of  a  surrender 
on  the  mere  lapse  of  eighteen  years. 

LtnM^  in  support  of  his  rule,  insisted  that  it  was  not  necessary  to  account  for 
the  possession  of  a  modem  deed,  as  it  was  of  an  ancient  deed,  and,  therefore, 
although  the  defendant  did  not  show  whence  he  got  the  mortgage,  there  was 
Uttie  ground  for  supposing  he  derived  it  from  the  Rrnyhaugha  ;  he  might  have 
borrowed  it  from  Mrs.  Davenport^  or  her  assignee.  The  recital  that  the  prem- 
ises were  vested  in  W,  Smith  in  trust  to  sell,  as  Graham^  B.  thought,  afforded 
a  presumption  that  all  mortgages  were  got  in  and  paid  off,  as  an  act  preparatory 
to  the  perfecting  a  good  l^gal  tide  to  a  purchaser ;  but  that  deed  was  not  evi- 
dence as  against  the  mortgagee,  being  made  long  subsequent  to  the  mortgage. 
The  circumstance  that  the  lessor  of  the  plaintiff  had  not  possession  of  the  mort- 
gage-deed, was  of  itself  strong  evidence  that  the  mortgage  had  not  been  paid  off. 

Mansfibld,  C.  J.  There  is  no  circumstance  here  U>  lead  to  tlie  supposition  that 
the  deed  was  surrendered,  except  the  eighteen  years'  time ;  if  the  deed  had  been 
assigned  or  surrendered,  the  instrument  whereby  it  had  been  assigned  or  sur- 
rendered ought  to  be  in  the  possession  of  the  plaintiff.  No  reason  is  assigned 
to  account  why  it  should  not  be  there ;  the  question  is,  therefore,  whether 
*  1721  *^^^  ^®  circumstance  of  the  eighteen  years  only,  a  surrender  can  be  pre* 
J  mimed.  I  have  never  known  any  case  in  which  a  shorter  time  than  twenty 
years  has  been  held  sufficient  to  ground  a  presumption  of  the  surrender,  and 
that  is  often  too  short  a  time,  for  many  times  receipts  and  documents  may  be 
lost.  But  it  is  enough  to  say  that  twenty  years  is  the  time  prescribed  by  act 
of  parliament  as  a  bar  to  an  ejectment,  by  analogy  to  which  the  doctrine  of  pre- 
sumption has  gone,  and  we  might  as  well  say  a  presumption  might  be  raised 
by  five  years  in  assumpsit,  or  three  years  in  trespass,  as  eighteen  years  in  eject- 
menL  Therefore  the  rule  must  be  made  absolute  for  a  new  trial,  not  for  a  non* 
Bait,  because  the  point  was  not  reserved. 

Rule  absolute. 


PROMOTIONS. 

IN  this  term,  on  Wedneidau  the  23d  of /tine,  Henry  Dampier^  Esq.,  was 
called  to  the  degree  of  the  coii;  and  gave  rings  with  the  motto,  Consul  a  pcUrum, 
Aad  in  the  same  term  he  was  appointed  to  the  office  of  one  of  his  majesty's 
justices  of  the  Court  of  King's  Bench,  vacant  by  the  resignation  of  Sir  Nash 
Grostf  Knight,  (who  resigned  it  in  the  preceding  Easier  vacation,  after  more 
than  twenty-six  years'  service,)  and  received  the  honor  of  knighthood. 

On  the  last  day  but  one  of  this  term  John  Copley^  Esq.,  was  called  to  the 
degree  of  the  coif,  and  gave  rings  with  the  motto,  Utttdiis  vigilare  severis. 


MMD  Of  TRUfiry  txrm. 


CASES 

ARGUED  AND   DETERMINED 

DTTHl 

COURTS  OF  COMMON  PLEAS, 

iJID 

EXCHEQUER  CHAMBER 

IK 

MICHAELMAS  TERM, 

nf  THS 

FIFTY-FOURTH  YEAR  OF  THE  REIGN  OF  GEORGE  HI,  1813, 


RICKMAN  V.  HAWES. 

A  description  of  bail,  as  of  one  of  the  large  villages  near  London,  is  too  general,  if  the 

bail  livca  in  a  litu  tonus  within  the  village. 

Onb  of  the  bail  was  described  as  ^  of  Clapham^  shopkeeper."  On  qnestion 
she  said  she  lived  at  the  comer  of  Acre  Lane^  so  that  the  place  had  a  distinct 
name. 

B€$U  Serjt.,  umd  that  the  description  was  sufficient ;  but, 
The  court  held  that  the  description  '*of  Clapkamf^  was  too  general,  and 
^ve  PtU^  Serjt.,  who  made  the  objection,  time  for  further  inquiry  respecting 
tliis  person,  the  debt  being  small,  and  the  other  bail  sufficient. 


*SAGGERS  V.  GORDON.  •174 

The  plaintiff  may  waive  the  qualification  that  the  bail  shall  be  housekeeper  or  freeholder. 

Onb  of  the  bail  who  was  not  opposed,  had  abundant  leasehold  property,  but 
Was  neither  a  householder  nor  a  freeholder.  Upon  the  notice  of  justification 
was  indorsed  the  plaintiff's  consent  to  the  sufficiency  of  this  baiL 

BesU  Serjt.,  contended  that  tliis  was  sufficient  without  his  consenting  by 
counsel. 

(W) 
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Gdbs,  J.  That  18  to  say,  the  phuatiff  consents  that  the  bail,  being  no  house- 
holder,  shall  swear  he  is  one.  Upon  reference  to  the  officers,  they  said  that  in 
similar  cases  bail  were  frequently  accepted  to  justify  by  consent,  and  that  the 
mode  was,  that  the  plaintiff  must  waive  the  question  whether  he  was  a  house- 
holder. The  bail  was  permitted  hereupon  to  justify,  swearing  only  to  the 
amount  of  his  property. 


JEREMUH  HOWELL  v.  GOLLEDOE. 

4 

A  peraon  to  whom  MTeral  debts  were  due  from  a  bankrapt,  arising  out  of  separate  sales 
of  goods,  proved  some  of  the  debts  under  the  commission;  another  person,  who  was 
nggested  to  be  a  trustee  for  him,  sued  at  law  upon  a  note  which  the  bankrupt  had  given 
for  other  part  of  the  goods  sold.  The  court  refused  to  interfere  in  a  summary  way  to 
suy  proceedings  on  tne  bail-bond  in  this  action. 

HEFfFOODt  Serjt,  moved  that  the  bail-bond  entered  into  in  this  cause 
might  be  delivered  up  to  the  defendant  to  be  cancelled,  and  that  all  proceedings 
thereon,  and  all  proceedings  in  the  original  cause,  mi^ht  be  in  the  mean  time 
'1751  ''^y^*  "^^  moved  this  *upon  an  affidavit  which  stated  that  the  defendant, 
^  a  dealer  in  timber,  purchased  of  John  Howell^  in  October^  1812,  two 
quantities  of  deals,  one  for  53/.  5s.,  for  which  the  defendant  gave  his  promissory 
note  of  the  30th  of  Ociober^  at  four  months  date,  the  other  for  72/.  10s.,  for 
which  he  gave  his  note  of  the  14th  of  January,  1813,  at  four  months  date,  and  on 
the  18th  of  February  f  1813,  he  bought  another  quantity  of  deals  of  John  Howell 
for  70/.,  for  which  he  gave  no  note.  The  first  note  was  not  paid  on  the  5th  of 
Mwrekt  when  due,  and  on  the  30th  of  March  a  commission  of  bankrupt  issued 
against  the  defendant,  at  which  time  he  was  indebted  to  John  Howell  in  these 
three  sums,  together  195/.  15«.  John  Howell  proved  under  the  commission  only 
a  debt  of  123/.  5s.  for  goods  sold  and  delivered.  When  the  second  note  became 
doe,  the  bankers  of  John  Howell  presented  it  to  the  defendant  for  payment, 
there  being  no  indorsei&ent  except  that  of  the  payee ;  it  was  not  paid,  and  this 
action  was  now  commenced  upon  that  note,  and  the  plaintiff  had  held  the  de- 
fendant to  baiL  The  defendant  swore  he  believed  this  action  was  brought  for 
the  benefit  of  the  payee,  John  Howell.  Upon  these  facts  Heywood  contended 
that  the  proceedings  ought  to  be  set  aside,  because  the  payee  could  not  vary  his 
right  nor  transfer  the  debt  to  another  aAer  the  bankruptcy,  and  uiged  that  bv 
Proving  under  the  commission  a  part  of  his  debt,  he  had  made  his  election  not 
lo  sue  for  any  part  of  it,  and  under  the  stat  49  G.  8.  c.  121.,  was  estopped  by 
that  dection ;  and  oould  not  split  his  demand,  and  proceed  for  one  part  by  ao* 
tion,  and  for  the  other  part  under  the  commission.  The  second  note,  although 
not  due  at  the  time  of  the  commission  issued,  might  have  been  proved  under  it: 

CliBBs,  J.  If  the  endorsement  being  made  subsequent  to  the  bankruptcy 
•ljg-|  makes  any  difference  in  the  relative  *riffhts  of  die  parties,  die  defendant 
^  may  avail  himself  of  that  point  at  the  tnid :  if  not,  he  is  not  injured. 

The  court  rejected  the  application. 


Vol. 


»f  White  p.  Wius.  M.  T.  1813.  X}^6 


WHITE  et  al.  Auignees  of  SHUTTLEWORTH  et  aL  Bankiapts,  v.  WILKS. 

[  1  Marah.  2.  S.  C.  ] 

By  a  bargain  and  tale  of  twenf^r  tona  of  oU  out  of  a  merehant'a  atock,  conaiatiDg  of  aeveral 
large  qaantitiea  of  oil,  in  divera  ciaterna,  in  divers  places.-  no  pcoperty  passes :  thtf 
must  be  a  separation  of  the  part  sold  from  the  rest  of  the  stock. 

Thi8  was  an  action  of  trover  for  linseed  oil.  tried  at  the  sittings  in  London, 
after  Trinity  term^  1813»  before  Mansfield^  C.  J. :  the  case  was,  that  Cleasby, 
the  broker  for  both  parties,  made  oat  and  delivered  to  the  bankrupts  a  note  of 
sale,  as  follows:  ^ London^  I4th  January^  1812.  Messrs.  Shuttleworthljr  Good" 
fellow,  bought  of  Matthias  Wilka,  twenty  tons  of  oil  at  6()/.r-I200/.  Mr. 
fVUki  holds  the  above  oil  in  cisterns  for  Messrs.  ShuUkworth  4*  GoudfMow^$ 
aoeommodation,  charging  U.  per  ton  per  week  rent'*  A  further  contract  was 
also  written  in  these  terms :  ^  London,  14th  January,  1812,  Bought  this  day 
by  order  of  Messrs.  Shuttleworth  j*  Goodfellow,  of  MaUhioi  Jfms,  20  tons 
of  linseed  oil,  at  ^L  per  ton,  usual  allowances,  to  be  delivered  in  one  month, 
and  paid  for  in  four  days,  by  their  acceptance  at  four  months.'*  In  pursuance 
of  these  terms,  a  bill  was  presf^nted  to  the  bankropls  for  acceptance,  and  being 
called  for  on  the  day  on  which  the  bankrupt  stopped  payment,  was  given  up 
not  accepted,  for  which  a  cause  was  at  the  same  time  assigned,  that  the  seller 
refused  to  give,  at  the  end  of  the  four  days,  an  order  for  the  delivery  of  the  oil 
10  the  bankrupts*  At  the  time  of  making  this  contract,  the  defendant,  who  was 
an  oil-raerchant,  was  possessed  of  large  quantities  of  od,  lying  in  several  diffe- 
rent cisterns,  at  different  warehouses ;  *no  particular  cistern  or  Mrare-  r^ij^ 
house  was  mentioned  to  the  buyers  as  that  from  which  the  oil  sold  to  ^ 
the  bankrupts  was  to  be  taken,  nor  did  the  broker  know  where  the  particular 
oil  lay  which  was  to  satisfy  this  contract,  nor  mtss  any  specific  quantity  of  twenty 
tons  weighed  out  lor  the  purchaser.  Before  oil  is  actually  delivered,  it  is  the 
custom  of  the  trade  to  weigh  it  out,  and  separate  it  firom  the  mass,  after  which 
an  order  is  given  to  the  warehouse  keeper  to  driver  it  to  the  purchaser.  The 
vendor,  upon  applicaiiou,  had  refused  to  deliver  the  oil  lo  the  plaintiffs.  Lena, 
8erjt«,  for  the  pUintift's,  contended,  upon  the  authority  ef  the  decision  of  the 
Court  of  King's  Beneh,  in  WkUekouae  v.  FrouU  18  Aul,  6U,  and  Hurry  v. 
MangUe,  1  Qmnp.  N.  P.  452,  that  the  sale  in  this  case  was  complete,  and  the 
plaintiffs  entitled  to  recover ;  he  relied  on  the  contract  that  the  goods  should  re* 
main  in  the  vendor's  warehouse  at  a  certain  raat,  as  equivakni  to  an  actual 
admeasurement  and  delivery.  Shepherd,  Seqt.,  for  the  defendant,  contended 
ihat  there  had  been  no  complete  sale,  I)eeatt0e  no  tpeeific  portion  of  the  oil  had 
been  sold*  and  there  had  been  no  delivery.  Mant^eU,  Cm  J.,  was  of  opiniont 
following  the  cases  of  Zagury  v.  J\imeU,  and  mmien  v.  Crmven  and  Beau* 
mont,  ante,  voL  4.  C  P.,  Miehaelmae  term  1819f  itrnt  theie  was  no  complete 
sale,  because  the  cootract  did  not  attach  upon  any  partiouhur  paocel  of  oii*  nor 
bad  there  been  any  actual  delivery,  and  neasiiited  iKe  plaintiffs. 

Lena  now  moved  to  set  aside  the  nooeuit  aiMl  have  a  new  tiud,  upon  the 
authority  of  the  cases  which  he  had  cited  at  Ahe  triaL 

Mansfield,  C.  J.  In  the  case  of  JJuaUn  v.  Craven,  this  eonrt,  in  direct 
opposition  to  the  cases  cited,  held  that  trover  would  not  lie  for  sugars  which  had 
not  been  ^specifically  separated  from  the  vendor's  stock,  and  although  r^ii^g 
the  objection  was  not  made  fully  comprehensible  upon  the  first  trial  of  ^ 
that  cause,  yet  as  soon  as  it  came  to  be  stated  in  court,  it  became  too  clear  to 
be  resisted ;  and  although  the  case  was  an  extremely  hard  one,  inasmuch  as  the 
very  persons  who  refused  to  deliver  the  sugars,  had  told  the  purchaser  that  he 
might  safely  pay  the  bankrupt  for  them,  we  held  that  he  could  not  recover,  and 
unless  it  can  be  shown  that  the  decision  was  wrong,  it  is  impossible  that  the 
plaintiff  should  prevail  in  this  case.     The  olgection  here  is,  that  no  specific 


178] 


£  Tauhtok.  99 


enmity  of  oil  was  sold.  The  quaadty  agrasd  to  be  sold  was  mixed  with  a 
imiefa  larger  quantity ;  and  not  only  that,  but  it  was  mixed  with  several  diffe* 
lent  quantities :  how  was  it  to  be  separated  ?  In  the  cases  where  the  paymeni 
of  rent  for  warehouse  room  has  been  an  ingredient  to  make  a  complete  sale, 
the  question  has  always  been  on  the  constructive  delivery,  not  on  the  separation 
of  the  goods  from  the  mass :  in  all  those  cases  there  has  been  a  complete  sepa- 
ration of  the  goods  sold,  and  the  only  doubt  has  been,  whether  there  were  a 
symbolical  delivery.  This,  too,  is  the  case  of  a  liquid,  which  makes  the  diffii- 
Cttliy  much  greater  than  in  the  case  of  a  solid  sttbstanoe;f 

*HsATH,  J.  The  payment  of  rent  is  not  equivalent  to  a  delivery  r«|.^ 
of  the  goods.  Suppose  a  part  pf  the  oil  in  spn^e  of  these  cisterns  were  ^ 
lost  or  burnt,  who  is  to  know  whether  it  is  the  vendor's  or  the  purchaser's  oil 
that  is  destroyed  t  We  do  not  pretend  to  reconcile  the  case  of  JJtutten  v. 
Craven  with  that  of  fVhitehouse  v.  Frosty  it  would  be  impossible  so  to  do ; 
and  unless  the  plaintiff  can  overthrow  that  case,  it  is  impossible  to  grant  a  ne,w 
trial  here :  there  are,  besides,  numbers  of  old  cases,  in  which  it  has  been  held, 
that  the  plaintiffs  could  not  succeed  for  want  of  a  suffieient  ceortaiaty  and  sepa- 
ration of  the  goods  sold. 

The  court  refused  the  rule.:t 

CHAMBBBf  J.9  was  abseAt  in  consequence  of  indispositioo* 

t  The  ingenious  ezperimeats  of  Count  Rmifford  ^ave  demonstrated  that  every  change 
of  temperature  in  the  particles  of  a  fluid,  occasions  a  change  in  the  relative  local  position 
of  those  particles;  those  which  receive  an  increase  of  heat  becoming  specifically  lighter, 
and  immediately  rising  to  the  top,  and  those  which  give  out  their  heat  and  become  cold, 
becoming  at  the  sanie  time  specifically  heavier  by  reason  of  their  condensation,  and  con- 
sequently sinking  to  ihe  bottom ;  hence  it  follows  that  if  the  vendor  of  a  portion  of  a  fluid 
should  upon  a  contract  of  sale,  attempt,  without  previously  drawing  it  ofl;  to  assign  to  the 
buyer,  any  specific  portion  of  the  mass  less  than  the  whole,  as  for  instance,  that  part  which 
at  the  time  of  the  contract  constitutes  the  uppermost  twenty  tons,  or  the  lowermost  twenty 
tons  in  the  vat,  it  would  be  impossible  for  him  specifically  to  fulfil  such  a  contract ;  for.  as  the 
temperature  of  the  atmosphere  is  continually  changing  with  every  cloud  that  intercepts 
the  rays  of  the  sun,  and  with  every  alteration  of  the  wmd,  the  particles  that  formed  the 
portion  expressed  to  be  sold,  would  instastly  aiier  the  contract  made  begin  to  be  displaced, 
and  to  be  replaced  by  others ;  and  it  would  be  an  absolute  miraclie  if  that  very  assemt>lag0 
of  particles  which  at  the  time  of  the  contract  occupied  the  part  of  the  vessel  aflfected  to  be 
sold,  shonU,  after  such  repeated  mixtures  with  the  residue  of  the  mass,  have  reassembled 
in  their  original  poaitipn,  juat  at  the  >noaMnt  when  thtf  purchassr  came  to  draw  off  what 
he  had  bought.  ' 

I  (See  post,  $17,  Sk^plp*  v.  DavtB  et  42.] 


•180]  •WORTHY  V.  PALTEH. 

Lopd  Mayor's  day  Is  not  such  a  holiday  as  entitles  the  sealers  of  writs  to  an  extraorditiary 

fes  for  sealing  a  writ  on  thai  d^. 

OxsLow,  Seijt.,  yesterday  moved  that  iha  deputy  sealer  of  writs  might  he 
ordered  to  xepay  lo  ihe  defeadaiit^  a  prisooer,  or  his  attomeyt  ihe.  sitm  of  10s., 
which  he  hs4  insisted  apoit  raeeiving  en  the  0th  of  November f  over  end  above 
the  ecduury  fee  of  7</.,ior  sealing  on  thai  day,  being  Ae  losd  mevor's  day, » 
wiit  whieh  was  necessary  lo  the  £feiidan^s  diachaige  oot  of  custody,  to.  which 
he  then  stood  entkled.  Theoiioer  was  found  at  theoffiee  at  hisusnal  hovrs,hHl 
he  insisted  tliat  the  day  was  a  Jioliday»  and  Ahai  ho  was,  thfleafoie,  not  «onipeli> 
able  to  do  any  business ;  ^nd  ha  dem^mded  ihis  extraordinary  fee  ibr  doing  il» 
which  the  defendant's  attorney  paid  him  under  a4»rDtest  of  its  iUsgaJityf  and  a 
threat  of  application  to  the  court.  The  court  deeiind  that  tb^  fiAuat  naight 
legukr  notice  of  this  application,  and  that  the  matter  might  be  again 
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On  this  day  Orulow  stated  that  the  officer  had  rendered  his  motion  unneees* 
sary,  by  repaying  the  10s.,  upon  senrice  of  the  notice,  being  satisfied  that  the 
lord  mayor's  day  was  not  such  a  holiday  as  entitled  him  to  this  additional  fee. 


♦HODGSON  et  aL  v.  TEMPLE.  [•181 

[1  Manh  5.  S.  C] 

A  peraon  who  mUs  goods  knowing  that  the  parehuer  intends  to  apply  them  in  an  illegal 
trade,  is  neTertheless  entitled  to  recover  the  price  if  he  yields  no  other  aid  to  the  illegal 
transaction  than  selling  the  goods,  and  obtaining  permits  for  their  delivery  to  the  agent 
of  the  purchaser. 

This  was  an  action  brought  to  recover  the  price  of  spirituous  liquors  sold 
and  delivered  to  the  defendant,  Nicholas  Temple.  Upon  the  trial  of  the  cause 
at  the  sittings  after  Trimly  term,  1813,  the  plaintiffs,  who  were  distillers, 
proved  that  they  had  delivered  divers  quantities  of  spirits  by  the  orders  of  the 
plaintiff  under  permits  which  they  obtained,  authorizing  the  delivery  of  the 
goods  to  Richard  Temple  as  the  buyer,  and  for  his  use,  at  a  rectifying  distillery 
which  was  entered  with  the  excise  officers  as  the  disttUery  of  Richard  Temple^ 
situate  in  Pearlree-Mlreet ;  but  it  was  in  fact  the  property,  and  carried  on  for 
the  benefit,  of  the  defendant.  The  defendant  abo  kept  a  licensed  retail  shop 
in  Fleel'Slreei  for  the  sale  of  spirituous  liquors,  which  the  plaintiffs  distinctly 
knew. 

After  verdict  for  the  plaintiff.  Shepherd^  Serjt,  now  moved  to  set  it  aside, 
upon  the  ground  that  by  the  statute  26  Geo,  3,  c.  73, 8. 54,  "  no  person  licensed 
to  sell  brandy  or  other  spirits  by  retail,  or  selling  brandy  or  other  spirits  by  re- 
tail, shall  be  the  proprietor  or  owner  of  any  distillery  or  rectifying  house,  or 
have  any  part  or  share  in  any  distillery  or  rectifying  house,  or  be  in  any  man- 
ner concerned  in  the  trade  or  business  of  a  distiller,  rectifier,  or  compounder 
of  spirits;"  and  the  section. then  proceeds  to  impose  a  penalty  of  200/.  for 
the  offence  ;  and  he  urged  that  the  plaintifi's  having  fiirnished  these  liquors  for 
the  very  use  and  purpose  of  being  illegally  employed  in  both  trades,  and  ob- 
taining permits  for  the  delivery  to  Richard  Temple^  for  the  very  purpose  of 
concealing  these  practices  of  the  defendant,  whose  occupation  of  a  retail  dealer 
in  spirits  they  well  knew,  they  were  so  far  parlictpen  ^criminU  that  r«|oo 
they  could  pot  recover  the  price  of  the  goods  so  sold,  according  to  the  l- 
authority  of  Clugas  v.  Ptnahma^  4  Term,  Rep,  4Q0,  and  other  similar  cases. 

Mansfield,  C.  J.  This  would  be  carrying  the  law  much  further  than  it 
has  ever  yet  been  carried.  The  merely  selling  goods,  knowing  that  the  buyer 
will  make  an  illegal  use. of  them,  is  not  sufficient  to  deprive  the  vendor  of  his 
just  right  of  payment,  but  to  effect  that,  it  is  necessary  that  the  vendor  should 
be  a  sharer  in  the  illegal  transaction. 

Heath,  J.  Cases  have  been  decided  upon  this  distinction,  as  where  a 
smuggler,  in  time  of  peace,  bought  brandy  in  France^  and  brought  it  over  here, 
and  sold  it,  it  was  held  that  the  vendor  might  recover  the  price  of  it  in  our 
courts,  Holman  v.  Johnson^  Coup,  342 :  but  where  a  smugger  bought  brandy 
in  Guernsey  f  and  the  vendor  pacKed  it  in  ankers  in  preparation  for  smuggling, 
-he  could  not  recover  the  price  of  it,  because  he  was  aiding  in  the  breach  of 
4>ur  revenue  laws.  Biggs  v*  Lawrenee^  8  Term  Rqt,  454. 
*    77u  court  refused  the  rule. 

CHAanns,  J.,  wss  absent. 


.a 
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•1833  •BRIND  V.  BACON. 

The  piaranty  of  a  bill  dbchar|;e^  br. bankruptcy  of  his  liabilitjr  on  the  bill  ia  not  an  in- 
competent  witneaa  in  an  action  oq.Cro  bill  by  reaaon  of  his  liability  to  coata  in  an  action 
on  the  bilL  ^  •• 

•        •• 

Best,  Seijt,  moved  to  set  aside  r^r^ict  on  account  of  the  admission  of  the 
lestimony  of  a  witness,  whom  he  cofiteaded  to  be  incompetent ;  the  witness 
was  guaranty  of  a  bill  of  exchange,  and  hid  been  a  bankrupt ;  and  Besi  had 
objected  that  although  he  was  altogether  disebuiged  as  to  the  bill  by  the  statute 
49  Geo,  3,  c.  121,  «.  8.  yet  that  he  was  nor'fh^^y  discharged  from  the  costs 
of  any  action  that  might  be  brought  on  the  bilhl  bemuse  those  costs,  being  only 
a  consequential  damage  of  the  bankrupt's  engaffemQtft^  would  not  ensue  the 
original  debt,  and  could  not  be  proved  under  the  ^commission,  and,  therefore, 
created  a  remaining  interest  which  rendered  the  witne^ihoompetent. 

Mahsfisld,  G.  J.,  and  Hsath,  J.,  the  only  Judges  pref^ni,  agreed  that  the 
€oats  must  follow  the  debt,  and  that  it  was  impossible  to  separate  them,  and 

Relii/sed  the  Rule. 


DOE,  on  demise  of  JONES  et  al.,  v.  WILDE. 

[I  Marah,  7  S.  C] 

In  ejectment  against  a  bailiff,  the  tenant  in  posseaaion  is  not  competent  to  prove  that  the 
witness,  and  not  the  defendant,  ia  the  poeaeaaor  of  the  land. 

The  plaintifTs  in  this  ejectment,  tried  before  Dampier^  J.,  at  the  summer 
assizes,  1813,  having  proved  a  prima  facte  possession  of  the  premises  in  the 
defendant,  the  latter,  to  whom  in  fact  the  land  had  been  demised,  but  who  had 
shifted  over  the  land  to  his  son,  called  him  to  prove  that  he  the  son  was  really 
the  tenant  In  possession,  and  that  the  defendant  was  only  a  bailiff  and  man-* 
ager  for  him ;  but  DampUr^  J.,  rejected  the  witness. 

^'^aA'^  *Be8it  Seijt.,  now  moved  for  a  new  trial,  contending  that  this  case 
-^  differed  from  those  wherein  it  has  been  held  that  a  tenant  in  possession 
is  an  incompetent  witness  in  an  ejectment  against  his  landlord,  for  in  this  case 
the  effect  of  the  evidence  would  be,  to  subject  the  witness  both  to  an  ejectment 
and  an  action  for  mesne  profits,  and,  therefore,  was  contrary  to  his  interest. 

Manstiblo,  C.  J.  He  comes  to  rebut  a  verdict  which  would  have  the  effect 
of  turning  him  out  immediately,  and  that  is  an  immediate  interest,  and  out- 
weighs the  contrary  and  remoter  effect  of  his  subjecting  himself  by  his  testi- 
mony to  an  action. 

Rule  refused.* 

*  [See  4  Bam.  db  Aid.  672,  Dot  v.  Bingham,  ace.] 

IS 
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LE  BLANC,  Demandant;  POCOCk,  Tenant;  NICHOLAS,  Vouchee. 

•  i  • 

Where  the  rouchee  in  a  recovery  abroad  and  notary j>ubKc  certified  that  the  eommiflsioner 
by  whom  the  affidavit  of  taking  ihe  acknoY^lede[iAi3nt  waa  in  fact  sworn  before  S.,  m 
ma^istate  authorised  to  administer  an  oath,  ma3|*u  before  C.,(the  other  comm  issioner,) 
which  said  S.  waa  duly  authorised  to  admJiyiter  an  oath,  the  court  considered  it  as  a 
clerical  error,  and  allowed  the  recovery  ^t^^M.' 

•   .-.   • 
Vauoban,  Serjt.,  moved  that  ajr^i^overy  might  be  allowed  to  pass  nnder  the 

following  circumstances.  TheuV^efiee  resided  in  Sunizerlandf  the  eomronni* 
cation  with  which  country  v^af^^'present  extremely  difficult.  The  commissioii 
to  take  the  acknowledgmenr J^fd'  been  directed  to  Deamoulins^  a  banker,  and 
Cazenove  Li*Arlans^  a  io^mber  of  the  grand  council  of  Lausanne^  and  Z)es» 
motilins  had  made  an  a$da(it  of  the  due  taking  of  the  acknowledgment,  which  was 
transmitted  hither  atf^^Qlipears  to  have  been  sworn  before  Seentan^  a  lieutenant 
and  judge  of  the  pa^thue  LauHinne*  But  Ju9tt  OoHe^  the  notary  public  who 
certitied  the  i^akii^'of  the  affidavit,  certified  that  Samuel  DtsmouiinM  waa 
sworn  to  the.trtiilt'of  the  affidavit,  before  Cazenovt  D^Arlam^  member  of  the 
great  couaciC^pti  that  the  said  Secretan  was  a  person  authorised  to  administer 
an  oath,*8^  lliiat  the  names  of  *Desmoul%n8  and  Secretan  subscribed  r«ioie 
thereto,  werd  of  the  band-writing  of  those  persons.  Vaughan  prayed,  that  ^ 
as  this  was  evidently  a  clerical  mistake  of  the  notary,  who  had  inserted  the  name 
of  Cazenove  D^Arlafu  instead  of  that  of  Secretan^  there  being  no  previous  men- 
tion of  Secretan  in  the  certificate,  to  which  the  words  **  the  said  Secretan** 
could  refer,  this  certificate  might  be  deemed  a  sufficient  compliance  with  the 
rule  of  court.  Nil.  T.  14  G.  3,  which  requires,  that  if  the  parties  are  in  parts 
beyond  the  seas,  the  affidavit  shall  be  made  by  one  of  the  commissioners  who 
hath  taken  the  acknowledgment,  and  shall  be  sworn  before  some  magistrate  of 
the  place  where  such  acknowledgment  shall  be  taken,  having  due  authority  to 
administer  an  oath,  and  in  the  presence  of  a  notary  public,  which  notary  shall 
also  certify  in  writing  under  his  hand  and  seal,  as  well  the  due  administering  of 
the  said  oath,  as  also  the  name,  signature,  and  office  of  the  magistrate  adminis- 
tering the  same.  He  mentioned  the  case  of  a  fine  which  had  been  acknowledged 
before  a  judge  of  one  of  his  majesty's  courts  of  record  in  Ireland^  in  which  the 
notarial  certificate  had  been  dispensed  with ;  he  admitted,  however,  the  diversity 
between  that  case  and  this. 

The  court  thought  that  it  was  impossible  not  to  see,  npon  reading  the  certi- 
ficate, that  this  was  a  mere  clerical  mistake  of  the  one  name  for  the  other,  and 
permitted  the  recovery  to  pass. 


•ALDRED  V.  HICKS.  [•186 

[1  Marsh,  8  S.  C] 

If  a  person  who  has  corresponded  on  the  subject  of  the  action,  and  to  whom  process  is 
sent  inclosed  in  a  letter  by  ihe  post,  wiliully  refiise  to  receive  the  letter,  it  shall  be 
deemed  good  service  on  him  though  he  never  read  it. 

The  plaintifl''s  attorney  having  had  a  communication  by  letter  with  the 
defendant  respecting  the  subject  of  this  action,  sent  him  process  in  a  letter  by 
the  general  post,  he  also  sent  him  a  declaration  and  notice  of  declaration  in  the 
same  mode,  and  in  due  course  entered  an  appearance  for  him,  and  signed  judg- 
ment for  want  of  a  plea.  Best^  Serjt.,  had  obtained  a  rule  nisi  to  set  aside  this 
judgment  with  costs,  upon  an  affidavit  which  stated  that  the  defendant  had  never 
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been  serred'  eitner  wiili  prooeoa  or  decbrttion  ia  the  ocrarae,  and  apon  th^ 
eouoter  affidavili«  the  case  appeared  to  be,  that  the  letten  containing  tliepi'ocess 
and  declaration  had  been  returned  unopened  to  the  general  post-office  with  the 
word  "^  refiiaed"  written  on  them.  The  fact  being  that  the  defendant  would 
not  take  them  in,  when  brought  by  the  poet-man,  so  that  he  had  never  seen  the 
contents  ofC>e  letters. 

Skepherd,  Serjt*»  showed  cause  against  the  nile»  and  Be9i  endeavored  to 
support  it. 

But  the  eouri  held  that  it  was  a  common  practice  at  niri  priu9f  if  a  letter  is 
sliown  to  be  put  into  the  post-office,  to  presume  that  it  arrives;  and  though  the 
defendant  did  not  actually  open  the  letters,  there  was  sufficient  reason  to  believe 
that  he  knew  the  hand-writing  of  the  attorney  on  the  direction,  and  divined  the 
contents,  and,  therefore,  it  was  a  wilful  reAis^  to  see  the  process,  which  the 
defendant  might  have  seen  if  he  would,  and  was  a  contempt  of  the  process  of 
the  court,  of  which  he  otight  not  to  be  permitted  to  avail  himself,  and  they  dis«> 
chaiged  the  rule,  as  it  was  moved,  with  costs. 


*BYNE  V.  MOORE. 

[1  Murth,  13  S.  C] 

Where  in  an  action  for  maliciously  indicting  for  an  assault,  the  plaintifTgave  no  other  evi^ 
dence  than  the  bill  retarned  '*not  founa/*  and  was  thereupon  nonsuited,  the  court 
refased  to  set  aside  the  nonsuit. 

The  declaration  averred  that  the  defendant  charged  the  plaintiff  with  violently  assaulting 
him,  and  procured  a  warrant  to  apprehend  him  for  the  said  offence.    The  charge  made 
vas  for  aasaultine  and  striking,  the  warrant  produced  recited  the  charge  to  be  for  assault 
iog  and  beating :  ueid,  that  this  was  no  material  variance. 

This  was  an  action  for  a  malicious  prosecution :  The  declaration  alleged  that 
the  defendant,  maliciously  intending  to  injure  the  plaintiflT  and  bring  him  into 
public  scandal,  infamy,  and  disgrace,  and  to  cause  him  to  be  imprisoned  for 
a  long  space  of  time,  and  thereby  to  impoverish,  oppress,  and  ruin  him,  went 
before  Dr.  Bose^  being  one  of  the  justices  of  the  peace  assigned,  &c.,  for  the 
county  of  Surry ,  and  before  him,  being  such  justice,  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause  whatever,  charged  the  plaintiff 
with  having  assaulted  and  beat  the  defendant;  and  upon  such  charge  the  defendant 
falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause,  caused 
and  procured  the  said  Dr.  Bose,  being  such  justice,  to  grant  his  warrant  under 
his  hand  and  seal  for  apprehending  the  plaintiff  and  bringing  him  before  Dr. 
Bo9e^  or  some  other  justice  of  the  peace  for  Surry^  to  be  dealt  with  according 
to  law,for  the  said  supposed  offence;  and  the  defendant  by  virtue  of  that  war- 
rant, afterwards,  wrongfully  and  unjustly,  and  without  any  reasonable  or  proba- 
ble cause,  procured  the  plaintiff  to  be  arrested  and  imprisoned,  and  to  be  detained 
until  he  was  carried  before  the  Lord  Mayor  of  London^  being  one  of  the  justices 
of  the  peace  for  the  city  of  London^  to  be  examined  before  him  touching  the  said 
supposed  crime,  and  further  caused  the  plaintiff  to  be  carried  or  conveyed  in  cus^ 
tody  before  a  certain  other  magistrate  at  the  public  office,  Unton^treet^  assigned  to 
keep  tlie  peace  for  the  county  of  Surry ^  to  be  examined  before  him  touching  the 
supposed  crime,  and  to  be  by  the  said  justice  obliged  to  find  sureties,  and  with 
such  sureties  to  enter  into  a  recognizance  to  the  king,  before  some  justice,  for  the 
*1881  *P^^^^**  personal  appearance  at  the  then  next  general  quarter  sessions 
-'  of  the  peace  for  Surry^  and  then  and  there  to  answer  the  complaint  o^ 
the  plaintiff  for  assatdting  and  beating  him,  by  reason  wha^^eof  the  plaintiffi  ir^ 


104  Byne  «.  Moobe.  T.  T.  1813.  [188 

pursuance  of  the  recognizance  so  entered  into,  at  the  next  gfeneral  quarter  seif- 
sions  of  the  peace  for  Surry  $  on  the  14th  of  January  ^  1812,  before  Handle 
Jacksonf  Esq.,  and  certain  justices  of  the  peace  for  that  county,  did  personally 
appear  pursuant  to  the  said  recognizance;  and  the  defendant  did  further  falsely 
and  maliciously,  and  without  any  reasonable  or  probable  cause,  cause  a  bill  of 
indictment  to  be  preferred  against  the  plaintiff,  (which  the  declaramn  set  out,) 
for  an  assault  on  the  defendant;  and  the  defendant  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause  whatsoever,  at  the  said  sessions 
exhibited  and  preferred  the  said  indictment  against  the  plaintiff  to  the  jury  of  the 
grand  inquest  then  and  there  at  the  said  sessions  sworn  to  inquire  for  the  king  and 
Sie  body  of  the  county,  and  then  and  there  maliciously  and  falsely  gave  evidence 
before  the  same  jurors,  of  and  concerning  the  matters  contained  in  that  indict- 
ment, and  endeavored  and  strove,  as  much  as  in  him  lay,  to  cause  and  procure 
the  said  indictment  to  be  found  a  true  btU  by  the  same  jurors  against  the  plain- 
tiff, when  in  truth  the  whole  matter  contained  in  that  indictment  was  false, 
scandalous,  and  contrary  to  truth,  and  so  it  then  and  there  after  their  examina- 
tion of  witnesses  thereon  returned  the  indictment  to  the  court  of  the  said  session 
*'  not  found,*'  whereupon  the  plaintiff  and  his  sureties  were  then  and  there  dis- 
charged of  their  recognizance,  and  the  prosecution  became  and  was  ended  and 
determined.  There  was  a  second  count  for  preferring  the  indictment  only. 
The  defendant  pleaded  the  general  issue.  Upon  the  trial  of  this  cause  at  the 
Surry  Lent  assizes,  1812,  before  Macdonald^  C.  B.,  it  appeared  that  the  war- 
rant issued  by  Dr.  Bose  stated  the  charge  to  *be  for  violently  assaulting  r^ic^Q 
the  defendant.  The  charge  which  the  defendant  in  fact  made  was  for  i- 
assaulting  and  striking.  It  was  objected  that  there  was  a  variance  between  the 
offence  described  in  the  warrant,  the  offence  described  in  the  charge  made,  and 
the  offence  averred  in  the  allegation  of  a  chaige  for  assaulting  and  beating,  and 
the  Chief  Baron,  considering  the  variance  as  fatal,  nonsuited  the  plaintiff. 

Beat,  Serjt.,  in  Easier  term,  1812,  had  obtained  a  rule  nisi  to  set  aside  thisc 
nonsuit  and  have  a  new  trial,  upon  the  ground  that  the  declaration  did  not  in 
this  case  purport  to  set  out  the  tenor  of  the  warrant,  and  that  the  substance  of 
«he  allegation,  whidi,  therefore,  was  alone  necessary,  had  been  proved:  he  cited 
King  V.  Pippetf  1  Term  Rep,  237,  where  all  the  authorities  are  collected,  and 
Purcell  V.  Macnamara^  0  East^  157.     The  court  granted  a  rule  nisi. 

Sliepherd^  Seijt.,  in  THnity  term,  1812,  showed  cause  against  this  rule. 
He  contended  that  assaulting  and  beating  was  a  different  offence  from  violently 
assaulting,  and  a  greater  offence,  for  there  are  many  assaults  wit^iout  a  battery. 
The  court  held  that  the  declaration  did  not  purport  to  describe  the  warrant:  it 
stated  tlie  charge  truly,  and  though  the  warrant  used  the  word  stnick  instead 
of  the  word  beat,  which  is  in  the  declaration,  the  variance  was  immaterial,  and 
they  made  the  rule  absolute. 

Upon  the  second  trial  of  the  cause  the  plaintiff  abandoned  his  case  on  the 
first  count,  and  upon  tlie  second  gave  in  evidence  only  the  bill  of  indictment 
for  the  assault  with  ignoramus  returned  thereon,  and  supposed  that  that  con- 
stituted a  prima  facte  case,  expecting  that  the  defendant  would  rebut  it  by  evi- 
dence, and  that  the  plaintiff  would  have  his  reply  thereon,  in  which  he  r«|gf| 
*meant  to  go  into  the  merits  of  his  case  after  having  had  the  previous  ^ 
advantage  of  cross-examining  the  defendant's  witnesses ;  but  the  defendant, 
instead  of  going  into  his  case,  and  calling  witnesses,  insisted  with  success  that 
the  plaintifi,  upon  his  case,  must  be  nonsuited. 

BeaU  Serjt.,  had  obtained  a  rule  niai  to  set  aside  that  nonsuit  and  have  a 
new  trial ;  against  which 

Shepherd,  Sent.,  showed  cause :  he  contended  that  unless  the  plaintiff  could 
show  a  special  damage,  he  could  not,  under  these  circumstances,  maintain  the 
action :  he  also  cited  Lilwal  v.  SmaUman,  2  Selw,  N.  P,  2d  edit  1056.  n. 
where  the  distinction  was  taken  by  Foater,  J.,  that  on  indictments  for  misde- 
meanors evidence  of  express  malice  must  be  given.     Sacil  v.  Roberta^  1  Salk 
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13,  (wluch  ease,  the  court  observed^  had  been  often  cited,  though  the  book  in 
general  wae  of  no  authority.)  Secondly,  that  if  ignoramus  be  returned,  where 
the  indictment  contains  scandal,  and  where  the  defendant  has  been  in  prison, 
the  action  lies  ;  but  if  the  indictment  contain  no  scandal,  and  there  be  no  im- 
prisonmentt  there  is  not  sufficient  ground  for  the  action ;  without  proof  of 
express  rancor  it  lies  not ;  the  mere  innocence  of  the  plaintiff  is  not  sufficient. 
There  was  no  evidence  given  of  the  imprisonment  in  the  present  instance. 

Bt^^  in  support  of  his  rule,  uxged  that  the  rejection  of  the  bill  by  the  grand 
-jury  y^9a  prima  facie  evidence  of  the  want  of  probable  cause.  The  bill  con- 
tained that,  which,  if  it  had  been  found,  would  have  been  cause  of  imprisonment, 
and,  dierefore,  was  within  the  rule,  and  the  plaintiff  had  proved  sufficient  to 
eatide  him  to  a  verdict.  To  what  extent  the  plaintiff  would  have  proved  him- 
self entided  to  damages  cannot  be  apparent  to  the  court,  because  he  lost  the 
*i9l1  oppo^^Q^^  of  going  *into  his  case;  but  though,  without  further  evi- 
-^  dence,  be  could  not  recover  material  damages,  he  was  at  least  entided 
to  nominal  damages,  which  would  prevent  him  from  being  liable  to  pay  the 
defendant's  costs,  though  he  might  not  recover  his  own. 

Mansfield,  C.  J.  I  feel  a  difficulty  to  understand  how  the  plaintiff  could 
recover  in  the  present  action,  wherein  he  could  recover  no  damages,  because 
he  clearly  has  not  proved  that  he  has  sustained  any :  I  can  understand  the 
ground  upon  which  an  action  shall  be  maintained  for  an  indictment  which  con- 
tains scandal,  but  this  contains  none,  nor  does  any  danger  of  imprisonment 
resalt  from  it:  this  bill  was  a  piece  of  mere  waste  paper.  All  the  cases. in 
BuUer'a  Nisi  Priug^  13,  are  directly  against  this  action,  for  the  author  speaks 
of  putting  the  plaintiff  to  expense,  and  affecting  his  good  fame,  neither  of  which 
could  be  done  here.  If  this  action  could  be  maintained,  every  bill  which  the 
grand  jury  threw  out  would  be  the  ground  of  an  action.  The  judge,  too,  might 
certify  in  Uus  cause  against  the  costs,  if  the  damages  had  been  under  40«. 

Heath,  J.,  concurred. 

Chambse,  J.  It  would  be  a  very  mischievous  precedent  if  the  action  could 
be  supported  on  this  evidence. 

Rule  discharged.! 

t[See  1  Campb.  203. 204.  m  nolif.'  Hammond's  N.  P.  244.  post.  560,  Burley  ▼.  BtUiun: 
Telv.  105,aftole.j 


192»]  ♦FENTUM  v.  POCOCK  et  al. 

[I  Marsh.    4  S.  C] 

If  the  holder  of  a  bill  of  exchange  accepted  for  the  accommodation  of  the  drawer  takes  a 
tognnmt  from  the  drawer  for  payment  by  instalments  he  does  not  thereby  discharge  the 
acceptor. 

Whether  the  holder,  at  the  time  of  taking  the  bill,  knew  it  was  an  accommodation  bill  or 
not. 

Tbb  plaintiff  declared  upon  a  bill  of  exchange  drawn  by  Btazley  upon  the 
defendants,  payable  at  three  months  after  date  to  his  own  order,  for  110/.,  for 
value  received  by  the  defendants,  and  by  the|  drawer  delivered  to  the  defend* 
ants,  which  bill  Uie  defendants  afterwards  accepted,  to  be  paid  when  the  same 
should  become  payable  according  to  the  tenor  and  effect  thereof,  at  the  house 
of  Damatm  4*  Co.,  Pail-nudl^  and  averred  an  indorsement  and  delivery  by  the 
(liawer  to  the  plaintiff,  a  presentment  at  Davi8on*8  for  payment,  when  due 

_,  X  Qumre,  the  meanuig  of  this  averment. 
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snd  a  request  made  there  of  ptTtnenty  and  a  re&ial  f  and  ^t  neither  the 
defendants  nor  any  other  person  had  paid  it. 

This  canse  was  tried  at  the  sittings  at  fVe$tminittr  after  EMer  term,  1819, 
when  it  appeared  that  the  bill  was  drawn  by  Biazley^  and  accepted  by  the 
defendants  ibr  his  aooommodatbn,  and  in  order  to  enable  him  to  raise  money, 
without  any  eonsideration  for  the  same,  but  that  the  plaintiflr,  to  whom  the 
drawer  was  indebted,  took  the  bill  withoat  knowing  that  it  was  an  accommoda- 
tion bill,  and  gave  iralue  for  it,  having  discounted  it,  received  his  own  debt 
thereout,  and  paid  over  the  balance  to  neazley^  When  the  bill  became  due,  it 
was  duly  presented  for  payment  and  refused,  and  the  plaintiff  was  then  informed 
that  it  was  an  aecommodadon  bill,  and  that  the  defendants  had  no  effects  of  the 
drawer.  The  plaintiff  received  from  the  drawer  65/.,  in  part  dischai^  of  the 
bill,  and  upon  his  proposing  to  give  a  eognovit  for  the  rest  of  the  sum,  payable 
at  a  future  day,  he  hesitated  to  accept  it  until  he  should  obtain  the  consent  of 
the  defendants,  fearing  lest  the  giving  time  to  the  drawer  'without  their  r^iQ^ 
consent,  should  operate  as  a  discharge  to  them.  That  consent  was  *- 
asked  by  Beazley  and  not  obtained,  but  expressly  refused.  The  plaintiff^s 
attorney,  however,  was  induced  to  accept  the  cognovit^  upon  an  ambiguous 
representation  by  Beazley^  either  that  he  had  obtained  the  defendant's  consent, 
or  that  he  had  no  doubt  he  should  obtain  it,  the  plaintiff's  attorney  swearing 
that  he  understood  the  result  of  the  conversation  in  the  former  sense,  Beazley 
swearing  that  he  used  only  the  latter  expressions  :  but  this  was  long  subse* 
quent  to  the  defendants'  reftisal  to  pay,  upon  which  the  plaintiff's  right  of 
action,  if  any,  became  vested.  Shepherd^  Serjt.,  for  the  defendants,  objected, 
that  by  giving  time  to  the  drawer  of  this  bill,  for  whose  sole  accommodation  it 
was  accepted,  the  plaintiff  had  dischaiged  the  defendants.  Mansfield^  O.  J., 
however,  dissented  from  this  doctrine,  and  the  jury,  under  his  direction,  found 
a  verdict  for  the  plaintiff. 

Shepherd^  in  Trinity  term,  1813,  had  obtained  a  rule  mH  to  set  aside  this 
ierdtct  and  enter  a  nonsuit,  upon  the  same  objection  which  he  had  taken  at  the 
trial. 

Marahattf  Serjt,  on  this  day  showed  cause.  He  observed  that  it  was  not 
made  known  to  the  plaintiff  when  he  took  this  bill,  that  it  was  an  accommoda- 
tion bill.  He  contended  that  the  cases  which  would  be  cited  were  contrary  to 
the  general  principles  which  had  prevailed  throughout  all  time,  respecting  bills 
of  exchange,  and  contrary  to  the  decision  of  Gibba,  J.,  in  the  case  of  Kerrison 
V.  Cooke,  3  Camph,  362,  who  expressed  strong  doubts  of  the  doctrine  now 
contended  for,  though  he  endeavored  to  distinguish  the  case  then  before  him, 
from  the  doctrine  now  impugnied,  upon  the  ground  of  a  subsequent  verbal 
promise  by  the  acceptor  to  pay,  yet  that  distinction  had  no  sound  foundatioD ; 
for  a  verbal  promise  cannot  add  *validity  to  a  written  instrument.  The  r»|Q. 
doctrine  is  also  contrary  to  the  case  of  EUis  v.  Galvndo,  1  Doug.  250.  L  ^^^ 
n.,  where  the  holder  gave  the  drawer  three  months  time,  and  did  not  sue  the 
acceptor  for  three  years  aflerwards.  He  also  would  have  cited  Dingwall 
V.  Dunster,  1  Doug.  247,  and  other  cases,  to  show  that  an  acceptor  is  in  gen- 
eral liable  in  all  cases,  but  the  court  said  it  was  unnecessary. 

Shepherd  endeavored  to  support  the  rule  on  the  argument  that  an  accommo- 
dation bill  varies  from  a  bill  given  for  value,  in  this  respect,  that  the  drawer  is 
the  principal  debtor,  and  the  acceptor  only  a  surety,  whereas  in  the  ordinary 
case  of  a  bill  given  for  value,  the  acceptor  is  the  principal  debtor,  and  the  drawer 
is  only  a  surety.  That  this  was  an  accommodation  bill,  was  a  fact  made  known 
to  the  plaintiff,  before  he  gave  time  to  the  drawer ;  the  plaintiff,  therefore,  by 
afterwards  giving  that  indulgence  to  the  principal,  had  discharged  the  surety. 
This  had  been  expressly  ruled  by  Lord  EUenhorough^  C.  J.,  in  the  two  cases 
of  Laxton  v.  Peai,  2  Cainph.  N.  P.  185,  and  CoUott  v.  Uaigh^  3  Canupb.  281. 
Lord  Eldont  C.  J.,  in  the  case  of  EngfUh  v.  Darley,  2  Bos.  ^  Pull,  61, 
recognises  this  doctrine,  for  he  says,  '*If  a  holder  enter  into  an  agreement  with 
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a  prior  indorser  iti  the  miAmiiig  tioi  to  siM  Mm  for  a  eertain  period  of  time,  wtA 
then  immediately  oblige  a  miiweqaent  indorser  in  the  evening  to  pay  the  debt^ 
tfie  latter  must  immediately  resort  to  the  very  person  for  payment  to  whom  the 
holder  has  pledged  this  faith  that  he  shall  not  be  sued.'*  [Mamfield,  C.  J» 
That  decision  would  be  right  if  this  new  doctrine  had  never  been  received,  for 
as  the  acceptor  had  no  effects  in  his  hands,  the  drawer  could  not  be  hurt  by  the 
laches ;  whatever  could  be  got  from  the  acceptor  was  all  in  ease  of  the  drawer.] 
*193l  '^^  holder,  by  giving  time  to  the  drawer,  without  the  consent  of  the 
-'  *a€ceptor,  pots  the  latter  in  a  worse  situation ;  for  he  cannot  recover 
against  the  drawer  until  it  is  seen  how  much  the  holder  may  recover  against 
the  acceptor*  It  is  only  in  case  the  holder  should  immediately  compel  the 
acceptor  to  pay  the  whole  of  the  debt,  that  the  latter  would  be  in  a  condition 
insundy  to  recover  the  whole  against  the  holder*  The  court  cannot  sustain 
this  veidict,  without  holding  that  it  makes  no  difference,  whether  a  bill  be  an 
accommodation  bill  or  not,  and  that  giving  time  to  the  drawer  is  no  discharge 
of  the  acceptor. 

BIansfieu),  C.  J.  No  doubt,  if  the  defendant  can  succeed  in  establishing  the 
principle,  that  we  must  so  subvert  and  pervert  the  situation  of  the  parties  as  to 
make  the  acceptor  merely  a  surety,  and  the  drawer  the  principal,  the  conse- 
qnence  contended  for  most  follow.  This  case  of  Laxion  v.  Peat  certainly  itf 
the  first  in  which  it  was  ever  supposed  that  the  acceptor  of  a  bill  of  exchange 
was  not  the  first  person  and  the  last  person  compellable  to  pay  that  bill  to  the 
holder  of  it,  and  that  any  thing  could  dischaige  tlie  acceptor,  exeept  payment, 
or  a  release :  and  I  never  before  knew  that  there  was  any  difference  between 
ta  acceptance  given  for  accommodation,  and  an  acceptance  for  value.  When 
I  first  saw  tliat  case  in  Campbell,  I  was  in  the  same  state  as  Mr.  Justice  Gibbtf 
and  doubted  a  great  deal  whether  it  could  be  law.  The  case  of  Collott  v. 
Hcigk  must  be  considered,  not  as  a  separate  decision,  but  as  resting  on  the 
authority  of  the  former.  It  is  utterly  impossible  for  any  judge,  whatever  his 
learning  and  abilities  may  be,  to  decide  at  once  rightly  upon  every  point  which 
comes  before  him  at  JVm  Priue;  and  whoever  looks  through  Campbell^ 8  Re- 
ports, will  be  greatly  surprized  to  see,  anK>ng  such  an  immense  number  of. 
questions,  many  of  them  of  the  most  important  kind,  which  come  before 
*196l  ^  noble  and  learned  judge,  not  that  there  are  mistakes,  but  that  he  is 
-^  in  by  far  the  most  of  the  causes  so  wonderfully  right,  beyond  the  pro- 
portion of  any  other  judges.  But  upon  this  case  we  think  Uiat  we  are  bound  to 
dififer  from  him,  and  to  hold  that  it  is  impossible  for  us  to  consider  the  acceptor 
of  an  accommodation  bill  in  the  light  of  a  surety  for  the  payment  by  the  drawer, 
and  that  we  cannot,  therefore,  say,  that  he  is  discharged  by  the  indulgence  shown 
to  the  drawer.  Certainly  the  paying  respect  to  accommodation  bills  is  not  what 
one  would  wish  to  do,  seeing  the  mischiefs  arising  from  them.  One  might  find 
here  a  very  important  distinction  between  this  case  and  the  case  decided  by  Lord 
ElUnboroughj  namely,  that  here  the  person  taking  the  bill  did  not,  at  the  time 
when  he  took  it,  know  that  it  was  an  acconunodation  bill ;  and  if  he  did  not 
then  know  it,  what  does  it  signify  what  came  to  his  knowledge  afterwards,  if  he 
took  the  bill  for  a  valuable  consideration  ?  But  it  is  better  not  to  rest  this  case 
Upon  that  foundation,  for  as  it  appears  to  me,  if  the  holder  had  known  in  the 
clearest  manner,  at  the  time  of  his  taking  the  bill,  that  it  was  merely  an  accom- 
modation bill,  it  would  make  no  manner  of  difiference:  for  he  who  accepts  a  bill, 
whether  for  value,  or  to  serve  a  friend,  makes  himself  in  all  events  liable,  as 
sM»»ptor,  and  nothing  can  discharge  him  but  payment  or  release.  The  case  be* 
fore  Gibbe,  J.,  has  sraken  this  decision  in  Laxtan  v.  Peat,  and  we  think  rightly : 
the  ease  cited  of  JSngHsh  v.  Darley  is  not  applicable,  where  the  giving  time  to 
an  acceptor  was  held  to  be  a  dischaise  of  an  indorser,  who  stands  omy  in  the 
situation  of  a  surety  for  the  first.  The  rule,  therefore,  which  has  been  obtained 
lor  setting  aside  the  verdict  and  entering  a  nonsuit  must  be  discharged. 

HxATH,  J.    Although  I  feel  the  utmost  deference  for  the  decisions  of  the 
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noble  and  learned  lord,  I  cannot  *concur  with  him  in  these  two  decisions  r«|M 
in  Campbell.  Whoever  draws  an  accommodation  bill,  procures  another  ^ 
to  accept  it,  and  negotiates  it  without  letting  the  person  to  whom  he  passes  it 
know  it  is  an  accommodation  bill,  is,  as  I  think,  guilty  of  a  gross  fraud.  Shall 
the  holder  then  be  put  in  a  worse  situation  by  reason  of  the  fraud  which  the 
drawer  has  practised  on  him  ?  The  courts  have  gone  much  too  far  in  lenduig 
support  to  these  mischievous  instruments,  the  evils  resulting  from  which  we  see 
every  day.  He  who  comes  under  the  character  of  acceptor  makes  himself  lia* 
ble  as  such,  in  all  circumstances,  nothing  can  dischai^ge  him  but  payment  or 
release ;  the  rule  must,  therefore,  be  discharged. 

Chambre,  J.  The  grounds  have  been  fully  and  clearly  explained,  upon  which 
the  court  has  decided;  it  is  unnecessary  for  me  to  add  any  thing  more,  than 
that  I  fidly  concur  on  all  the  points. 

Rule  discharged. 


HUBERT,  demandant ;  HUMPHREYS,  tenant;  GREENWOOD  and  wife, 
first  vouchees;  GREENWOOD  and  wife,  second  vouchees. 

Recovery  permitted  to  poM,  though  the  notliry  public  did  not  certify  lb  at  the  signature  ol 
the  magistrate,  before  whom  the  affidavit  of  taking  the  acknowledgment  was  sworn  in 
JPariM,  was  his,  it  being  apparent  that  it  was  his. 

Vaughan,  Seijt.,  moved  that  a  recovery  might  pass  under  the  following  cir- 
cumstances. The  dedimus  potestatem  was  directed  to  Sir  Harry  Tichborne^ 
a  prisoner  in  Paris,  who  was  a  justice  of  the  peace  in  England,  and  Francis 
Balthazar  Solwins.  The  affidavit  sent  home,  stating  that  the  acknowledg- 
ment was  taken  before  the  two  commissioners,  purporting  to  be  sworn  at  the 
house  o(  Leblond,  judg^e  of  peace  in  the  6th  *arrondis8ement  of  Paris,  r^ioQ 
and  was  countersigned  Le  Blond.  A  notary  public  certified  that  the  ^ 
oath  was  administered  in  the  notary's  presence,  before  Z^  Blond,  and  that  he 
was  competent  to  administer  an  oath,  but  did  not  swear  that  the  signature  Le 
Blond  was  his.  The  court  thought  it  was  apparent  that  the  signature  was  his, 
and  permitted  the  recovery  to  pass. 


AITKENHEAD  v.  BLADES,  Esq.  et  al. 

[1  Marsh,  17.  S.  C] 

If  a  sheriiT  continues  iii  possession  after  the  return-day  of  the  writ,  that  irregularity  makes 
him  a  trespasser  ab  initio,  but  will  not  support  the  allegation  of  a  new  trespass  coinr 
mitted  by  him  after  the  acts  which  he  justifies  under  the  execution. 

In  this  case  the  first  count  stated  that  the  defendants,  on  the  26th  of  ^prU, 
and  on  divers  other  days  between  that  day  and  the  commencement  of  the  suit, 
entered  the  plaintifl^'s  house,  and  continued  therein  for  twelve  hours,  on  each 
of  those  days,  during  which  time  they  disturbed  the  plaintifi*'s  possession ;  and 
the  second  count  stated,  that  the  defendants  aflerwards,  to  wit,  on  the  day  and 
year  first  above  mentioned,  entered  the  house  and  continued  therein  from  thence 
to  the  commencement  of  the  suit,  and  during  that  time  disturbed  the  plaintiff*  in 
jiis  possession.    The  defendant's  first  special  plea  was  thus  pleaded ;  as  to  the 
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breakini^  and  enteriiw  the  house  in  the  fint  count  mentioned,  and  staying  and 
continning  there,  and  a  little  disturbing  the  plaintiff,  and  also  as  to  breaking  and 
entering  the  house  in  the  second  count  mentioned,  and  staying  therein  for  the 
time  mentioned  in  that  count,  and  during  that  time  a  little  disturbing  him ;  the 
defendants  say  that  the  breaking  and  entering  the  dwelling-house  in  the  first 
count  mentioned,  and  continuing  therein,  and  disturbing  the  plaintiff,  and  the 
breaking,  drc.  in  the  second  count  mentioned,  and  the  continuing  therein,  and 
distnibing  him,  and  thereby  supposed  to  be  different  acts  and  trespasses, 

*1991  *^'*^®'^  '^^  ^*  ^^^  ^®  same  act ;  and  the  defendants  then  stated  a  Judg- 
-*  ment  recovered  against  the  plaintiffs j  and  a  writ  of  iutaium  fieri  fadoM 
issued  thereon,  returnable  on  fFednesday  next  after  fifVeen  days  of  Eaater  last, 
{viz,  on  the  5th  of  Mm/^  the  first  day  of  Easier  term,)  under  which  they  sold 
the  goods,  and  by  the  sale  levied  a  certain  sum ;  and  they  concluded  with  say  - 
ing,  that  in  making  such  levy  they  necessarily  continued  in  the  house  for  the 
time  in  the  introduction  to  the  plea  mentioned,  which  are  the  same  trespasses 
mentioned  in  the  introductory  part  of  the  plea.  The  plaintiff  replied  to  this 
plea,  that  the  breaking  and  entering  of  the  house  in  the  first  count,  and  the 
breaking,  dtc.  in  the  second  count  were  different  acts  of  trespass,  and  not  the 
same  act.  And  upon  this  traverse  the  issue  was  joined.  Upon  the  trial  of  the 
caose  at  the  sittings  in  AJiddleeeXf  after  Easier  term,  1813,  before  Mansfield^ 
C.  J.,  the  plaintiff  proved  that  the  first  entry  under  the  writ  was  about  the  10th 
of  .^/irt/,  and  that  a  sale  by  auction  took  place  on  the  premises,  on  the  26th  of 
^priL,  against  the  plaintiff's  consent,  and  although  all  the  goods  might  have 
been  easily  remove  in  a  few  hours,  possession  was  afterwards  kept  till  the  6th 
of  ifi^,  (one  day  after  the  return  of  the  writ,)  and  that  the  ofiicers  were  con« 
standy  on  the  premises  during  that  time.  Manefield^  C.  J.,  was  of  opinion  this 
only  proved  one  continued  trespass,  and  the  defendants  consequently  obtained 
a  verdict. 

Shepherd^  Serjt.,  in  TrinUy  term,  1813,  obtained  a  rule  niei  for  a  new  trial, 
upon  the  authority  of  ffinimattm  v.  Morgan^  1 1  Eoii^  305,  to  which  he 
likened  this  case,  contending  that  at  the  return  of  the  writ  a  new  trespass  com- 
menced, and  aldiough  the  execution  might  be  a  good  justification  as  to  the  origi- 
nal entry,  and  the  remaining  in  the  house  until  the  return-day,  yet  when  the 
*2001  ^^^^^^  authority  ceased,  the  defendants  became  trespassers.  *The  day 
-^  being  immaterial  in  trespass,  it  was  not  to  be  concluded  from  tlie  cir- 
cumstance that  the  second  trespass  was  averred  to  be  on  the  same  day  as  the 
first,  that  it  was,  therefore^  the  same  act. 

On  this  day  Vaughan^  Serjt.,  would  have  shown  cause,  but  the  court  called 
en  Skepherd,  and  Jaarshali^  Serjt.,  who  was  with  him,  to  support  the  rule. 
They  contended  the  case  was  the  same,  and  the  limits  of  the  several  trespasses 
equally  distinct,  as  if  the  sheriff  had  gone  out  of  possession  on  the  return-day 
ot  the  writ,  and  entered  again  on  the  following  day:  that  the  continuing  of  the 
officer  in  possession  after  the  return-day,  and  selluig  the  goods  by  auction,  was 
io  much  a  new  trespass  that  it  could  not  have  been  given  in  evidence  nnder  a 
new  assignment.  The  method  of  identifying  by  averment  in  the  plea  the  several 
trespasses  alleged  in  several  counts  is  highly  improper,  and  Lawrence^  J.,  they 
said,  had  once  thrown  out  that  it  was  a  fit  ground  of  demurrer.  The  conse- 
quence of  such  a  plea  was,  that  a  justification  was  pleaded  to  the  whole,  which 
^vered  only  a  part  of  the  acts  complained  of:  it  was,  therefore,  necessary  to 
Iraveiae  the  identity. 

MaiisnELDy  C.  J.  What  mortal  can  tdl  when  the  trespass  bmn,  and  when 
the  rightful  occupation  dfUie  sheriff  ceased?  In  the  case  in  11  iStsZ/the  period 
of  five  days,  allotted  by  the  etatnte  %W.  ^  M»  et.  1.  e.  5,  for  selling  a  distress^ 
makes  the  continuance  on  the  premises  after  that  time  deariy  a  new  trespass; 
Imt  hers,  who  can  tell  when  tbs  new  traspase  b^gan!  The  plaintiff  ought  to 
have  newly  assigned. 
.  .Qnas,  J,    Consider. this:  if  this  irrsgolanty  makes  the  defendants  aet^ 
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trespass,  h  m&kes  it  to  he  a  trespass  ab  imtio^  i.  e.  from  the  time  of  tfie  defend- 
ant's entry.  *But  how  can  that  be  a  new  trespass  which  makes  a  party  r»oA| 
a  trespasser  ab  initio  ?  for  by  a  trespasser  ab  tnt/to  I  understand  a  tres-  L  ^ 
pass  which  was  a  trespass  from  the  time  of  the  first  entry.  In  this  case,  which 
IS  on  an  execntion,  we  are  clear  of  tfie  statnte  of  fFm»  8.  respecting  distresses, 
which  says,  that  they  who  distrain  irregulariy  shall  not  be  trespassers  ab  initio^ 
•8  they  would  hare  been  at  common  law. 

Rule  discharged. 


LEAR  V.  HEATH. 

[I  Marrii,  19  8.  C] 

A  defendant  cannot  be  holdan  to  b«il  in  an  aetion  on  a  policy  of  inanrance,  where  them 

has  been  no  adjustment,  beeanse  it  is  an  aetion  to  recover  anliqiudated  damans. 
Although  the  plaintiflT swear  to  a  total  loss. 
And  almough  the  defendant  make  an  nnqnaUfied  ofier  to  pay  601.  per  cent. 

'  SmBPimtD,  Seijt,  had  on  a  fonner  day  obtained  a  rale  niti^  to  canc^ 
the  bail-bond  which  had  been  givan  by  the  defendant  fo  the  sheriff  in  this  case^ 
the  defendant  having  been  htrfden  to  ivSL  upon  an  affidavit  stating  that  he  was 
indebted  to  the  plaintiff  in  a  swn  for  a  total  loss  upon  a  policy  of  insurance. 

Len9  and  Pm^  Seijts.,  now  showed  cause.  They  contended,  first,  that  there 
was  neither  prsctioe  nor  reason  which  prevented  this  arrest.  The  plaintiff  had 
positively  sworn  that  the  defendant  was  indebted:  the  loss  was  sworn  to  be  a 
total  loss,  which  made  the  amount  as  certain  as  the  amount  of  any  other  debt 
eould  be.  If  the  plaintiff  swears  falsely  or  malicioosly,  the  defendant  has  hia 
appropriate  remedy.  In  cases  of  adjustment,  or  of  actions  for  rtfbovering 
back  the  premina,  defendants  may  be  holden  to  bail  on  policies :  this  was  die- 
tinguishable  too,  from  cases  of  average  loss,  which  are  more  uncertain  in 
amount:  it  may  be  assumed  to  be  the  orainary  practice  of  the  Court  of  King^s 
Bench,  to  arrest  in  all  cases  on  policies  of  insurance,  for  it  is  sworn  that 
^e  sealer  of  writs,  on  inquiry,  wfn^  that  bailable  process  is  sometimes  p^^va 
issued  in  actions  on  policies  of  assurance.     But  if  the  court  considered  L.  ^^^ 

themselves  bound,  eiliier  on  the  authority  of  a  case  of v.  IkAoi^^  aaid 

to  have  been  deeadad  in  this  court,  (though^  as  the  iaets  are  not  staled,  that  may 
probably  hav«  been  an  amst  for  an  avenge  loss,  which  is  a  more  uncertain 
demand,)  to  restrain  piaintifli  in  general  cases  on  policies  from  holding  the 
defendants  to  bail,  yet  at  least  in  this  particular  case  the  genesal  rale  ought  noi 
to  prevail;  for  it  is  sworn  on  behalf  of  the  plaintiff,  that  the  defendant  has,  since 
the  aelioa  commenced,  offered  to  pay  an  averngo  loss  of  Ml.  per  cmt.  in  full, 
so  that,  as  far  as  ihu  sum  of  80f.  goss,  ikedebt  is  asoerlained;  that  offer  is  at 
least  equivaieot  Id  an  ndjuslmenit,  in  case  of  whieh  it  is  adbnitaed,  the  definidant 
may  lawfully  be  holden  to  bail,  as  upon  an  aoeouat  staled.  It  appears  by  the 
affidavits  that  thia  was  the  ease  of  a  total  loss  by  shipwreck,  and  that  after  an 
offer  by  ihs  plainiiff  of  abandonment,  and  refbaal  by  the  defendant,  the  phiintiff 
very  meritoriottsly  exerted  himself,  at  conaiderable  expense,  to  save  something 
from  iho  wioek  for  iho  benefit  of  «hs  uwkrwilmfs,  biii  the  expenses  he  was  at 
arersso  iMavy,  that  what  hoioeovared  banly  equalled  them,  so  that  the  loss 
ssaninsd  a  total  loss  as  before;  and  tbeiwdyqnsstiou  which  the  defeodaatmade> 
was,  wheiiisr  it  sbovM  be  a  total  lass,  or  a  loss  of  Ml.  jBcr  cenf.  only.  The 
last  edition  of  A|psy*t  Frmeiim  wmtaimid  a  proeodBnl  of  an  affidavit  to  hold  to 
a  polknr  upon  an  average  loss,  and  it  does  not  appear  to  be  on  an  aihust- 
l!hs  iiiwlMtnfoo  wf^tmd  ihm  fkmfiS  kahtt  At  action  hmigbt 
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that  if  he  would  aceapt  70/.  be  m^fat  hiiv^  it,  but  that  If  lie  would  not*  the 
defendant  would  use  every  endeavor  to  delay  the  payment  a3  long  as  possible, 
which  coaduet  warrants  every  alacrity  and  diligence  in  the  plaintiff  in  securing 
MAo-i  himself:  at  leasts  they  prayed,  that  *if  the  rules  should  be  made  abso- 
^  htBt  it  a^gfat  he  without  coeis,  and  that  the  defendant  might  he  restmined 
from  bringing  any  action. 

Shtpherd,  Seijt.,  in  support  of  his  rule,  observed  that  this  was  in  its  nature 
a  daim  for  unliquidated  damages,  upon  a  contract  of  indemnity,  and  it  was, 
therefore,  minst  all  principles'  of  the  practice  of  arrest,  to  permit  it  on  such  a 
demand.  In  fact  no  such  practice  had  ever  existed ;  the  sealer  of  writs  could 
not  judge  of  the  propriety  of  the  process  he  issued;  the  expression  that  it  was 
oeeaaioMily  issued,  showed  ^t  it  was  not  the  ordinary  practice:  the  occasions 
on  which  it  was  said  to  bsue,  might  be  upon  adjustments,  or  to  recover  back 
pxemiums.  The  point  had  recently  been  positively  decided,  upon  argument,  in 
the  case  of  .  v.  Dubfns^  in  this  eourt;  and  he  was,  Uierefore,  entitled  to 
have  his  rule  made  absolute  with  costs. 

MiKspiBLD,  G.  J.,  observed  that  the  statute  19  0. 2.  c.  37,  t.  5,  first  enabled 
the  defendants  in  actions  on  policies  to  pay  money  into  court,  a  proof  that  the 
legislature  did  not  consider  this  sort  of  demand  as  a  liquidated  debt,  but  as 
unliquidated  damages ;  and  the  practice  previous  to  that  statute,  which  did  not 
allow  money  to  be  paid  into  court  upon  policies,  is  confirmatory  evidence  of  the 
Bame  point  An  arrest  may  be  made  for  a  debt,  whether  it  arise  on  an  instru* 
meat  aoder  seal,  or  upon  a  simple  contract,  but  not  for  unliquidated  damages, 
howsoever  they  arise.  This  nue,  therefore,  must  certainly  be  discharged,  upon 
the  ground  that  the  plaintiff  has  no  power  to  arrest  in  such  cases.  The  court, 
perhaps,  cannot,  if  they  would,  authorize  an  arrest  in  such  a  case,  any  more 
than  diey  oould  befcne  the  statute  19  G.  2,  have  authorized  the  defendant  to  pay 
aAAj-j  money  into '  court  It  is,  however,  evidently  a  mere  mistake  of  *tlie 
^  attorney ;  and  it  is  reasonaUe  that  the  rule  should  be  discharged  upon 
the  terms  of  not  bringing  any  action  for  trespass  and  false  imprisonment 

Heath,  J.  The  plaintiff  has  not  confined  himself  to  holding  the  defendant 
to  bail  for  the  60/.  which  the  defendant  has  admitted,  but  has  arrested  him  for 
the  whole  demand,  as  for  a  total  loss.  In  this  instance,  as  in  all  others,  the 
party  who  acts  in  eontradictioQ  to  the  practice  of  the  jcourt  must  pay  the 
sosts. 

Bule  absolute  to  cancel  the  bail-bond,  with  coats,  the  defend- 
ant undertaking  not  to  bring  any  action  against  the  plain- 
tiff  for  trespass  and  fidse  imprisomueiit 


HAWKINS  V.  JONES. 

A  writ  of  error  opemtea  as  a  tupertedeat  from  the  inomeiit  of  allowance,  though  the 
pimintiff  be  proceediog  %t  •  distant  place  ia  ignorance  of  the  allowance. 

Tm plaintiff  signed «oal  jii4giimt  oAibe Bth  of  JUK^,  and  on  the  same  day 
sent  down  ^"^^1?^/^  facioi  to  Worthing,  in  Suatex,  where  it  was 
eiMlad  ott  «»  Wh,  wiihoat  aaiiee  tiT  the  aflowanoe  of  a  w«4t  of  eiror,  whieh 
*?:**?■"*  <*te«ed  en  die  9th,  in  London.  PeU,  «erjt,  having  obtained  a 
rale  nm  to  set  aside  the  execution  »      J  »        "s 

^2?^^  V**^PWt  it^li^e  want  of  noiiceof  4ha-wn»  of  erw. 
Bm,ptr  oifiam,  the  ptqct  rvlq  must  preva^:  ihe  aUawaiMe  itielf  J9  t 
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tuperMtdeoi  from  the  moment  of  the  allowance,  without  any  communication 
with  the  plaintiff. 

Role  absolute.! 

t  (See  YelT.  6  Toeoek  ▼.  Hvnyman,  and  the  caeei  cited  in  Mr.  M§Ua\f^9  note  to  that 
ease,  11  Johns,  197.] 


•DOE  on  Demise  of  ^e  GROCER'S  COMPANY,  t.  ROE.   [*205 

The  court,  in  their  discretion,  will  set  aside  •  writ  oi  habere  faeioM  potteteionem  executed, 
and  let  in  a  landlord  to  try  an  ejectment,  on  suggestion  of  collusion. 

The  Orocer*8  Company  demised  a  house  in  London  to  Haydn  for  yean, 
by  a  lease  which  contained  a  proviso  for  re-entry  in  case  of  bankruptcy  or 
underletting.  Haydn^  by  license  of  the  company,  underlet  to  Ingledew^  and 
subject  to  such  underlease,  he  assigned  the  premises  to  Holmt»  for  securing  an 
annuity.  Holmes  was  dead ;  Haydn  having  become  a  bankrupt,  the  company 
brought  this  ejectment  to  avoid  the  lease,  and  served  the  declaration  on  Ingledew^ 
who  delivered  it  to  the  widow  and  executrix  of  Holmest  but  she,  through  inad- 
vertence, had  permitted  judgment  to  go  by  default,  and  the  plaintifr*s  lessors 
had  obtained  a  writ  of  possession,  and  executed  it  on  IngfedeWt  whom  they 
turned  out  of  possession,  and  instantly  redemised  the  same  premises  to  him,  as 
their  tenant.  It  was  suggested  that  this  ejectment  had  been  brought  by  Jngie- 
dew^8  procurement,  because  he  could  rent  the  premises  upon  better  terms  of 
the  company  than  of  Mrs.  Holmes^  and  she  prayed  to  be  restored  to  her  pos- 
session, in  order  to  try  the  question  whether  the  license  to  make  the  underlease 
did  not  diBchaive  the  condition  for  re-entry  on  bankruptcy,  as  well  as  on  under- 
letting ;  and  Shepherds  SerjL,  had  obtained  a  rule  nin  to  set  aside  the  writ  of 
possession,  and  the  execution  executed  thereon,  against  which 

Bt8t^  Seijt.,  showed  cause,  contending  that  the  practice  was  unifQrm,  never 
to  set  aside  a  writ  of  possession  executed,  and  that  the  proposition  which  the 
executrix  wished  to  tiV,  was  too  monstrous  for  the  court  to  encourage  for  a 
moment :  he  alleged  that  it  was  the  invariable  practice  of  the  lessors  of  the 
plaintiff  to  inforce  *their  right  of  re-entry  in  all  similar  cases,  and  to 


demise  the  premises  to  the  tenant  whom  they  found  in  possession. 
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The  court  held'  that  they  had  no  general  rule  which  precluded  them  from 
setting  aside  a  writ  of  habere  faciae  possessionem^  after  execution  had :  it  was 
reasonable  that  Mrs.  Holmes  should  have  an  opportunity  to  try  her  right ;  and 
they  made  the  rule  absolute,  on  payment  of  costs;  for  setting  aside  the  judgment 
and  execution,  and  permitting  the  late  landlord  of  the  tenant  in  possession  to 
try  the  cause. 


Ex  parte  JOHN  ORUBB,  Esq. 

The  court  will,  in  a  summary  manner,  take  the  desds  relating  to  a  manor  and  the  court* 
rolls  out  of  the  hands  of  a  steward,  who  is  an  attorney  of  tne  court,  at  the  instance  of 

the  lord. 

Blossxt,  Serjt,  upon  the  authority  of  Hughes^  Bart.,  v.  Mayre^  3  T.  B. 
*  975,  looted  that  Edward  Chvbbt  Gent.,  an  attorney  of  this  court,  might,  upon 
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bis  oath,  deliver  up  to  John  Grubby  Esq.,  the  lord  of  the  manor  of  Horshigten^ 
and  some  other  manors,  or  Edward  TindaU^  his  present  steward,  all  the  rolls 
of  those  manors,  and  all  other  deeds  and  writings  relating  thereto.  He  moved 
this  upon  an  affidavit  that  Edward  Grubb  had  lately  succeeded  to  his  late 
father  in  the  office  of  steward  of  these  manors,  to  John  Grubby  the  owner 
thereof,  and  that  upon  application  made  to  him  for  the  delivery  of  these  muni- 
ments he  had  repeatedly  admitted  his  possession  of  them,  but  had  refused  to 
deliver  them  up.  The  court  at  first  hesitated  whether  they  had  jurisdiction, 
but  on  the  authority  cited,  they  granted  a  rule  nin^  which  on  a  subsequent  day 
in  the  same  term,  no  cause  being  shown,  was  made 

Absolute. 


207]  •LAMBE,  Plaintiff,  REASTON  and  Wife,  Deforciant 

[1  Marsh  23,  S.  C] 

Fine  tmended  by  inserting  a  parish  not  named  in  the  deed  to  lead  the  uses,  it  being  cer- 
tain by  the  deed  specifying  the  quantities  and  occupiers  that  the  land  was  intended  to 
pass. 

If  a  deed  correctlv  describe  land  by  its  quantities  and  occupiers,  though  it  describe  it  as 
being  in  a  parish  in  which  it  is  not,  the  land  shall  pass  by  the  deed. 

The  heir  of  the  conusor  was  heard  to  oppose  a  fine  being  amended  to  his  disherison. 

Mart  Reaston  being  seized  in  fee  in  possession  of  certain  undivided  shares 
of  certain  hereditaments  in  the  parish  of  St,  Paul,  Deptfordy  and  seised  of  the 
rerersion  in  fee,  expectant  on  her  father's  decease,  of  a  certain  other  undivided 
share  in  the  same  property,  by  indenture  of  the  2dd  o^  January ,  1810,  between 
F.  Reantcn  and  the  said  Mary  his  wife,  and  W,  Lambe,  Esq.  F.  Beaston,  with 
the  consent  oiMary^  covenanted  for  himself  and  her,  that  he  and  she  would  levy 
a  fine  $ur  conusance  de  droit  to  Lambe  and  his  heirs,  of  all  the  estate  and  interest 
of  Mary  Jieastony  whether  in  possession,  reversion,  remainder,  or  expectancy, 
of  and  in  all  that  tenement,  stable,  outhouses,  and  garden,  with  the  appurtenances, 
situate  in  Camberwell,  and  in  the  parish  of  Camberwelly  in  the  county  of  Surry, 
or  in  either  of  those  places,  and  also  of  and  in  all  that  parcel  of  arable  land 
there,  containing  one  acre  and  two  roods,  more  or  less,  and  also  of  and  in  all 
those  several  closes  of  meadow  or  pasture  ground,  inclosed,  and  lying  within 
the  manor  of  JMtie  Hateham,  then  formerly  in  the  occupation  of  J.  Harrison, 
then  of  John  Trinley,  since  of  John  Love,  afterwards  of  Edward  Butler,  and 
then  of  Mary  Tadman,  containing  by  estimation  thirty-three  acres,  and  of  and 
in  that  piece  of  meadow  or  pasture  ground,  containing  four  acres,  more  or  less, 
situate  in  Camberwell  aforesaid,  and  in  the  parish  therein  aforesaid,  or  in  either 
of  those  places,  formerly  in  the  occupation  of  the  said  J,  Trinleu,  then  of  the 
said  /.  Love^  since  of  the  said  E.  Butler,  and  then  of  the  said  Aiary  Tadman, 
and  of  all  the  estate  and  interest  whatever  of  Mary  Beaston,  whemer  in  pos- 
*2081  '^^^^^  reversion,  remainder,  or  expectancy,  *of  and  in  three  messuages 
-*  erected  on  a  certain  piece  of  ground  in  the  parish  of  St,  Mary,  Newing* 
ton  Butts,  the  abuttals  of  which  the  deed  proceeded  particularly  to  describe, 
and  of  and  in  all  other  the  lands  of  Mary  Beaston,  in  jVewington  Butts.  In 
punaance  of  this  indenture  a  fine  was  levied  in  Hilary  term,  1810,  of  four 
nessuagesy  one  cottage,  two  bams,  one  stable,  one  cowhouse,  four  gardens, 
and  fifty-one  acres  of  land,  with  the  appurtenances,  in  Camberwell,  and  in  the 
parish  of  St.  Mary,  Newington  Butts.  Mary  Beaston  was  dead,  and  her 
&ther,  who  survived  her,  was  since  also  dead,  and  after  his  decease  it  was  dis- 
eofcred  that  so  muck  of  the  premisei  as  were  in  the  deed  described  to  be  situato 
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in  CamberwelU  were  in  fact  situate  in  that  part  of  the  adjoining  parish  of  St, 
Paul,  JJeptford,  wliieh  is  in  the  county  of  Surry,  The  affidavits  of  Rtaston 
and  Larnbe  stated  that  they  had  no  doubt  of  the  intention  of  Mary  Reaaton  to 
pass  this  property  by  the  fine,  and  to  settle  it  to  the  uses  of  the  indenuire,  and 
the  attorney  who  prepared  that  settlement  deposed  to  his  belief  of  the  like  in- 
tention. It  was  also  sworn  that  all  the  hereditaments  in  Deptford,  described  to 
be  in  Camberwell,  were  at  the  date  of  the  indenture  in  the  occupation  of  Mary 
Tadman,  and  had  thentofore  been  in  the  occupation  of  Edward  Butler^  and 
were  formerly  in  the  occupation  of  John  Love,  and  were  believed  to  have  pre- 
viously been  in  t)ie  occupation  of  John  Trirdey,  as  alleged  in  the  indenture, 
and  were  the  same  hereditaments  intended  to  pass  by  the  settlement  and  fine, 
save  that  they  were  erroneously  described  as  to  the  parish ;  all  the  title-deeds 
of  the  estate  were,  at  the  time  of  preparing  the  settlement,  in  the  possession  of 
the  father  of  Mary  Reaston,  who  refused  to  permit  access  to  them,  and  the 
parties,  at  the  time  of  executing  the  deed,  were  resident  at  Baih,  at  a  distance 
from  the  premises,  and  had  no  local  knowledge  of  them  :  they  were  told  by  an 
agent  of  the  father  of  *Mary  Reaston,  that  the  premises  were  in  Cam-  r^ong 
berwell.  It  was  further  sworn  that  Mary  Reaston  never  had  any  estate  L 
or  property,  or  any  share  of  any  estate  or  property  in  Cainberwell,  or  in  the  parish 
of  Camberwell,  except  one  acre  of  land,  which  at  the  time  of  executing  the  set- 
tlement was  in  the  occupation  of  one  of  two  persons  named  Fox  and  Hawke,  and 
^vas  not  then,  or,  as  was  believed,  ever  had  been  in  the  occupation  of  Mary  Tad- 
man,  E.  Butler,  John  Love,  or  John  Trinley;  that  the  fyiiher  o^  Mary  Reaslon 
had,  in  his  life,  received  the  rents  of  the  premises,  and  accounted  for  one-third 
of  them  to  her  during  her  life,  and  to  her  husband  afler  her  decease,  for  the  pro- 
portion due  at  the  time  of  her  death.  Upon  these  affidavits  Shepherd,  Serjt.,  had 
on  a  former  day  moved  to  amend  the  fine,  by  striking  out  the  word  Camberwell, 
and  inserting  the  words  "  the  parisli  of  St,  Paul,  Depf/ord,^^ 

Best,  Serjt.,  appeared  on  behalf  of  the  heir  of  Mary  Reaston,  who  was  dis- 
inherited by  tiie  uses  declared  of  the  fine,  and  was  permitted  to  oppose  the 
amendment.  He  urged  that  there  were  no  general  words  in  the  deed  descriptive 
of  such  other  property  in  Surry,  or  in  England,  or  elsewhere,  as  might  suffice 
to  pass  these  lands.  The  estate  having,  upon  the  death  of  Mrs.  Reaston,  vested 
in  the  heir,  it  would  be  most  dangerous  tliat  the  court  should  take  on  itself  to 
oust  him  of  Ills  freehold  upon  the  mere  affidavits  of  the  persons  who  wished  to 
possess  it.  Tlie  words  of  the  deed  restrict  the  property  conveyed,  to  the  parishes 
of  Camberwell  and  St.  Mary,  Newington  Butts:  there  is  nothing  in  this  case 
by  which  the  court  can  amend,  for  there  is  nothing  to  show  the  intention  of  the 
parties  that  the  lands  in  St.  PauPs,  Depf/ord,  shoiUd  pass.  Although  Alary 
Reaston  might  have  disinherited  the  heir  in  her  life-time,  yet  as  she  omitted  so 
«2101  ^^  ^^'  ^^^  court  cannot  do  it  for  her,  *af^er  her  decease.  The  court,  he 
-^  said,  had  of\en  refused  to  amend  fines  where  there  were  no  general 
words  to  amend  by. 

Mansfield,  C.  J.  The  general  words  in  a  deed  are  used  to  show  the  inten- 
tion of  the  parties :  here  that  intention  is  made  out  by  the  express  description 
of  the  premises  and  of  the  person  occupying  them,  and,  therefore,  is  as  clearly 
expressed  as  it  is  when  the  deed  has  words  applying  to  this  and  that  county. 
The  description  here  seems  sufficiently  to  ascertain  that  property. 

AdjorruUur, 

Shepherd,  on  this  day,  ui^ed  in  support  of  the  application,  tliat  the  conusor 
had  no  property  in  the  parish  of  Camberwell  which  could  satisfy  this  fine :  the 
one  acre  would  not  suffice  for  it,  for  it  was  not  included  in  the  deed;  and,  there- 
fore, the  whole  of  the  lands  in  Deptford  must  pass;  the  correct  part  of  tlie  des- 
cription, identifying  them  by  the  occupation  of  successive  tenants,  sufficiently 
ascertained  the  premises ;  and  the  incorrect  part  of  the  description,  stating  them 
to  be  in  a  parish  in  which  they  were  not,  must  be  rejected:  the  question  was 
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not,  what  estate  the  heir  had  in  the  premises,  but  what  was  the  intent  of  the 
conusor?  He  cited  Pigot,  218,  and  Bean  v.  Coward^  Cornyn,  Hep,  386,  also 
Barnes^  24,  CragkiU  and  others,  plaintiffs,  Pattinaon  and  wife,  and  others, 
deforciants,  for  the  practice  of  adding  vills  and  parishes  which  had  been 
omitted. 

Btst^  contra,  admitted  that  where  the  fine  could  have  no  possible  operation  as 
it  stood,  the  court  would  amend  it,  as  in  the  case  cited  in  Pigot,  where  the  parish 
t«f  St,  Slephena^  near  Laimceston^  in  the  county  of  Cornwall,  was  substituted 
lor  the  parish  of  Launeeston,  there  being  no  such  parish  as  Launceaton  in  that 
county.  But  here,  as  the  fine  could  operate  on  the  land  in  Newington^ 
*2ll"l.  *^^<^"&^  inoperative  as  to  Camberwell,  the  court  would  not  extend  its 
-^*  operation  by  adding  other  premises.  The  intent  of  the  parties  was  of 
no  avail,  unless  they  used  apt  words  to  carry  it  into  execution.  The  deed 
conveyed  lands  in  Camberwell^  and  if  the  settler  had  none  there,  it  could  pass 
none.  In  the  case  of  Clutterbuck,  demandant,  Debaty,  tenant,  Langton, 
vouchee,  ante,  vol.  2,  p.  96,  the  intent  was  clear;  for  the  attorney  positively 
swore  he  had  received  instructions  to  include  the  whole  estate  in  the  recoverv, 

m 

hut  a  certain  part  of  Siston  farm  lying  in  Pucklechurch,  being  omitted  in  the 
deed  to  make  a  tenant  to  the  precipe,  the  court  refused  to  supply  it  in  the 
recovery.  Heirs  are  the  favorites  of  the  courts ;  the  heir  is  the  rightful  owner ; 
and  it  is  a  dangerous  precedent  to  admit  affidavits  of  the  intent  of  married 
women  to  be  received  afler  their  death. 

Maxsfield,  C.J.  If  in  the  case  last  cited  all  the  lands  in  the  omitted  parish 
had  been  particularly  described  by  the  circumstances  of  their  quantities  and 
occupiers  as  here,  it  would  be  in  point:  but  it  is  not  at  all  like  this  case.  This 
deed  sufficiently  shows  the  settler's  intent  to  pass  all  these  lands ;  it  describes 
in  whose  possession  they  had  been,  and  the  number  of  acres,  and  therefore  the 
lands  do  pass  by  the  deed.  No  man  can  doubt  of  the  intent  of  this  deed  to 
pass  those  lands :  it  has  conveyed  so  many  acres  in  the  possession  of  .^.,  B.^ 
and  C;  the  name  of  the  parish  only  is  mistaken,  the  party  having  been  informed 
the  land  was  in  Camberwell,  Why  did  the  parties  mention  the  parish  at  all  \i\ 
the  deed  ?  It  was  unnecessary.  It  was,  therefore,  a  mistake ;  and  there  being 
the  clear  intent  of  the  parties  to  pass  the  land,  the  court  in  this  case,  as  in  others, 
where  there  is  a  clear  intent  to  pass  land,  will  amend.  The  heir  ought  to  lose 
the  estate,  because  the  ancestor  has  passed  it  by  a  fine. 
^oin-i  ^  Heath,  J.  The  question  is,  whether  this  deed  is  sufficiently 
^  explicit  to  pass  these  lands  in  Deptford.  Now  I  have  no  doubt  at  all 
but  that  the  premises  passed,  notwithstanding  the  mistake  of  the  parish,  by  this 
description.  This  deed,  therefore,  is  an  authority  to  the  court  to  amend  the 
misprisons  in  the  fine.  We  daily  amend  on  affidavits  made  to  explain  the 
general  words  in  a  deed. 

Dallas,  J.  concurring,  the  rule  was  made  absolute.! 

Chambre  J.  was  absent, 

t[See  7  JoKnMy  218,  Jackson  v.  Clark,  14.  A.  1.  Mann  v.  Mann,  6  Cranch.  237,  Lodge't 
Lestee  t.  Lee,  1  Cainet,  493,  Jaekeon  v.  Drfendotf,  2  Mats.  Sep,  380,  Howe  et  al.  T.  Bate, 
4  ib.  206,  Wortkington  v.  Hyllyer  et  a/.] 
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REED  V.  BLADES  et  al. 

A  conveyance  of  chattels  anaccompanied  with  possession  is  void. 

Although  in  the  same  instrument  be  contained  a  valid  mortgage  of  leasehold  buildings  in 

which  the  chattels  are  situated. 
W  aere  a  person  pretending  to  be  a  purchaser  of  goods  under  an  execution,  leased  the  goods 

at  a  rent  to  the  former  owner,  wno  still  continued  in  Possession,  no  money  having  been 

proved  to  be  given  for  the  purchase,  nor  rent  paid  under  the  lease,  it  was  a  question  for 

the  jury  whet  tier  the  lease  was  nor  fraudulent. 
But  under  circumstances  the  possession  of  the  lessee  might  have  been  the  possession  of 

the  lessor. 

This  was  an  action  upon  the  case  for  a  false  return,  brought  agaihst  the 
sheriff  of  Middlesex^  to  whom  the  plaintiff  had  delivered  a  writ  o^  fieri  facias^ 
indorsed  to  levy  1045/.  7«.,  besides  sheriff  *s  poundage,  of  the  goods  of  TviUiam 
Taylor  within  that  bailiwick,  and  who  returned  that  the  sheriff*  had  levied  25 1/, 
and  poundage  only,  and  that  the  said  fV.  Taylor  had  no  other  goods  in  their 
bailiwick.  Upon  the  trial  of  this  cause  at  a  Westminster  sitting  in  Trinity 
term,  1813,  before  Mansfield^  C.  J.,  the  evidence  was  that  the  sheriff  had  taken 
the  opera-house,  of  which  Taylor  was  the  manager  and  ostensible  proprietor, 
and  all  the  goods  therein,  when  they  received  a  notice  that  all  the  several 
goods  and  chattels  and  other  movable  property  in  the  opera-house  were  the 
goods  of  Samuel  Sandell^  and  that  they  *became  vested  in  him  by  r»nio 
virtue  of  certain  bills  of  sale  executed  to  him  by  a  former  sheriff  of  ^ 
Middlesex^  and  Sundell  offered  them  an  indemnity,  which  they  accepted,  and 
thereupon  withdrew  from  the  possession,  and  made  the  return  stated  in  the 
declaration.  SandeWs  attorney,  being  examined,  stated  that  in  the  year  1799. 
})is  client  purchased  the  property  from  the  sheriff  by  certaiti  bills  of  sale,  which 
the  witness  had  at  one  time  had  in  his  possession ;  but  there  was  no  proof  of 
any  judgment  or  execution  against  Taylor  at  that  time,  nor  w^ere  the  bills  of 
i^ale  produced  at  the  trial.  The  defendants  also  produced  a  lease,  dated  on  tlis 
24th  of  November^  1804,  drawn  in  consequence  of  instructions  given  by  Taylor 
and  Goold  and  <S(ane/e// jointly,  whereby  Sandell  demised  to  Taylor  and  GoolJ 
all  the  goods  which  he  had  purchased  under  the  bills  of  sale,  and  which  were 
enumerated  in  a  schedule  annexed,  for  a  term  of  ten  years,  which  was  unexpired 
at  the  time  of  this  trial,  at  350/.  rent;  and  7by /or  covenanted  to  repair  all  we-ar 
and  tear  of  the  goods,  to  replace  all  goods  worn  out,  and  that  all  newly  purchased 
goods  should  be  the  property  of  the  lessor.  It  did  not,  however,  appear,  th:*t 
Sandell  had  ever  for  a  moment  been  in  possession  of  the  goods  under  his  bilis 
of  sale  before  he  granted  this  lease,  nor  that  any  part  whatever  had  been  paiil 
of  the  rent  thereby  reserved.  It  appeared  that  long  before  the  alleged  date  of 
SandeWs  title,  by  indenture  of  the  24ih  o{  August^  1792,  of  seven  parts  between 
Taylor  of  the  first  part,  J.  A.  Gallini  of  the  second  part,  Sheldon^  Burton,  and 
Needhanh  of  the  third  part,  W.  fVitham  of  the  fourth  part,  E.  B.  Sheridan  of 
the  fifth  part,  T.  Harris  of  the  sixth  part,  and  /?.  B.  0*Re%Uy  of  the  seventh  part, 
the  opera-house  was  assigned  to  Sheldon^  Burton,  and  A'eedham,  upon  truM 
to  receive  the  rents,  issues,  profits,  subscription,  door-money,  and  all  other  the 
annual  income  of  the  theatre  and  premisesi  and  first  to  discharge  all  taxes  of 
the  premises ;  ♦then  to  pay  to  T.  Ualloway  a  rent  of  800/.  per  annum  r-^^ 
for  certain  premises  demised  by  him  alone,  and  to  Ualloway  and  ^ 
Sheridan  1260/.  rent  for  premises  demised  by  them  jointly,  by  certain  leases  of 
the  4th  of  July,  1777,  and  the  1st  of  August,  1792 ;  then  to  pay  250/.  per 
annum  to  Harris,  or  the  person  entided  to  KUligrew^s  patent  right;  in  tlie 
next  place  to  pay  the  yearly  salaries  of  the  performers  of  every  description, 
musicians,  servants,  and  assistants,  and  all  expenses  of  management,  not  ex- 
ceeding 21,000/.  per  annvm;  in  the  next  place  to  pay  Gallini  a  debt  of  8500/. 
by  annual  instalmentu  of  1500/.  and  interest;  next  to  pay  yearly  to  Taylor, 
for  10  years,  1000/.  to  finish  the  intended  buildings  and  improvements ;  then 
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an  annaity  of  200/.  to  TTitham  during  the  life  of  O^Beilly,  upon  trust,  as  to 
100/.  thereof,  for  Honoria  0*Reilly^  his  sister,  until  site  should  be  repaid  a 
certain  loan  and  interest,  and  as  to  the  whole,  subject  thereto,  in  trust  for  /?.  B. 
O'Reilly;  next,  to  pay  4000/.  a  year,  2000/.  thereof  to  the  creditors  of  O'Reilly, 
in  discharge  of  certain  debts  amounting  to  30,000/.,  and  the  other  2000/.  thereof 
in  discharge  of  Taylor's  debts  contracted  on  account  of  the  theatre,  in  such 
manner  as  Taylor  should  direct,  with  priority  to  certain  mortgagees  for  1 2,000/. 
on  the  Haymarket  theatre  ;  and  next,  in  discharge  of  arrears  due  to  performers ; 
if  4000/.  should  not  arise,  the  shares  of  those  two  classes  of  creditors  to  abate 
proportionably ;  and  upon  trust  to  pay  over  the  residue  to  Taylor^  his  executors 
and  administrators,  for  his  own  use  and  benefit.  It  was,  amongst  numerous 
other  provisions,  declared,  that  all  moneys  received  should  be  paid  to  certain 
bankers,  to  the  account  of  the  trustees,  and  that  there  should  be  a  receiver, 
wlio  should  give  security.  The  trustees  to  whom  the  property  was  expressed 
to  be  assigned,  never  took  any  actual  possession  of  the  opera-house,  nor  of  any 
,^,_-,  of  the  chattels  tlierein,  under  this  *deed,  nor  took  any  step  in  the  execu- 

^  tion  of  the  trusts  declared.  There  were  also  certain  other  deeds  of  the 
19th  of /une,  1795,  10th  oi  November,  1796,  and  the  8th  of  September,  1804, 
to  all  of  which  Taylor  was  party,  creating  further  charges  and  mortgages  on 
the  opera-house.  By  indenture  of  the  27th  oi  January,  1803,  made  after  the 
date  of  SandelPs  alleged  title,  Taylor  assigned  to  F.  Uoold  one-third  part  of 
his  interest  in  the  opera-house,  scenery,  and  dresses,  subject  to  prior  incum- 
brances; and  by  another  indenture  of  the  7th  of  September,  1804,  Taylor  con- 
veyed 10  Goold  so  much  more  as  would  increase  the  share  of  Gooli  to  7-1 6th 
parts  of  the  whole.  By  an  indenture  of  the  3d  of  March,  1804,  between 
Jjord  Kmnaird,  Sheldon,  and  Burton^  of  the  first  part,  Taylor  and  Goold  of 
the  second  part,  •/•  Honer  of  the  third  part,  and  Messrs.  Const,  Lowten,  and 
Palmer  of  the  fourth  part,  the  trustees  of  the  deed  of  1792  conveyed,  and 
Taylor  and  Goold  conveyed  and  confirmed  all  their  respective  estates  and 
interests  in  the  opera-house,  and  the  goods  therein,  to  Const,  Lowten,  and 
Palmtr,  upon  the  same  trusts  as  were  declared  in  the  former  deed.  During 
the  period  from  1808  until  1811,  Taylor  continued  to  act  as  the  ostensible 
owner  of  the  property ;  he  made  all  contracts  in  his  own  name,  received  all 
the  proceeds,  paid  them  to  his  own  account  at  the  bankers,  and  drew  for 
money  from  thence  in  his  own  name:  in  the  middle  of  the  season  of  1811, 
the  trustees  first  began  to  act.  It  did  not  appear  that  at  the  time  when  S(mdell 
alleged  tliat  he  purchased  the  goods,  the  trustees  had  interfered  to  claim  them 
from  him  :  and  the  only  act  of  ownership  proved  to  have  been  exercised  by 
Sandell  was,  that  he  once  claimed  some  of  the  goods  from  a  sherifl!**s  officer 
nrho  had  taken  them  under  an  execution  against  Taylor,  It  was  proved  that 
in  every  season  very  large  and  valuable  additions  had  been  made  to  the  dresses, 
scenery,  and  decorations  of  the  theatre,  and  although  there  was  no  evidence 
*2161  ®**^^y  ^  ascertain  ♦the  value  of  the  9-1 6th  parts  which  Taylor  had 

-J  in  them,  as  distinguished  from  the  7-16ths  which  Goold  had,  yet  it 
was  not  doubtful  that  the  share  of  Taylor  alone  in  the  after-purchased  property 
only,  would  have  been  more  than  sufficient  in  value  to  satisfy  the  judgment. 
Munxfield,  C.  J.,  directed  the  jury,  that  Sandell  never  having  acted  nor  had 
any  concern  in  the  management  or  possession  of  the  opera-house,  this  supposed 
sale  to  him  was  wholly  inoperative,  and  that  the  property  must  be  considered 
as  the  property  of  Goold  and  Taylor,  He  pointed  out  to  them  that  the  share 
of  Taylor  only  in  the  goods  was  liable  to  this  execution,  and  that  they  should 
give  damages  for  Taylor's  share  only.  The  jury  were  of  opinion  that  Taylor 
was  sufficiently  the  owner  of  these  goods  to  warrant  them  in  finding  a  verdict 
for  the  plaintiff  for  794/.,  being  the  whole  amount  which  remained  unsatisfied 
of  his  judgment. 

Shepherd,  Serjt.,  in  Trinity  term  moved  to  set  aside  the  verdict  and  have 
ft  new  trial,  on  two  grounds :  first,  that  he  had  proved  a  bona  fide  title  to  the 
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goods  in  Sandell,  or  if  not  in  him,  yet  he  had  shown  a  good  title  in  the  trustees, 
which  justified  the  sheriff's  return :  secondly,  that  if  he  had  not,  yet  the  ver- 
dict was  excessive,  inasmuch  as  the  jury  had  computed  it  on  the  entire  value 
of  the  goods,  and  not  on  the  value  only  of  the  9-1 6th  parts  which  Taylor  had 
in  the  property. 

GiBBS,  J.,  observed,  that  it  had  been  very  recently  determined,  that  where 
goods  were  taken  under  a  writ  o(  Jieri  facias,  and  sold,  which  had  been  per- 
mitted to  remain  in  the  possession  of  the  original  proprietor,  although  the  statute 
of  21  Jac,  1.  c.  19,  would  have  vested  the  property  in  tlie  assignees  of  the  pos- 
sessor, if  he  had  become  a  bankrupt,  yet,  the  possessor  not  being  a  bankrupt, 
as  against  the  sheriff*  the  real  title  must  be  looked  to,  and  *the  property  r-Mtj 
remained  in  the  purchaser  under  the  execution.  Therefore,  if  the  pro-  L 
perty  was  at  first  well  conveyed  to  the  trustees  in  1792,  and  by  them  to  Const ^ 
Lowten,  and  Palmer,  so  as  to  be  well  vested  in  those  trustees,  notwithstand- 
ing the  continuing  possession  of  Taylor,  the  goods  were  not  liable  for  his 
debts. 

Mansfield,  C.  J.  At  the  trial  it  was  argued  that  the  conveyance  of  the 
opera-house  as  well  as  of  the  goods,  was  fraudulent.  I  thought  tliat  there  was 
no  pretence  to  say  that  the  mortgage  of  the  opera-house  must  necessarily  be 
accompanied  by  possession,  but  I  thought  that  the  conveyance  of  the  goods 
being  unaccompanied  by  possession  was  inoperative.  The  case  of  the  two 
public  houses,  Dawson  v.  Wood,  arite  3.  256,  is  very  difierent,  that  was  to 
elude  a  police  regulation  of  the  city  of  London, 

GiBBs,  J.  What  my  lord  says  seems  to  bring  it  within  the  exception  there 
put  by  my  brother  Lawrence,  J. ;  he  says,  in  a  case  not  falling  within  the 
bankrupt  laws,  the  real  property  of  the  goods  is  to  be  looked  to,  except  where, 
as  in  Twine* 8  case,  the  goods  are  left  in  the  possession  of  the  vendor;  and 
that  question  is  never  disturbed.  It  may  be  a  great  question  whether  tlie  cor.- 
tinuing  possession  here  does  not  come  within  diat  rule. 

TTie  court  granted  a  rule  nisi  on  both  grounds. 

Best  and  Rough,  Serjts.,  in  this  term,  showed  cause  against  the  nile,  and 
insisted  that  they  were  entitled  to  maintain  their  verdict  on  two  grounds,  first, 
that  the  lease  was  fraudulent  and  void ;  secondly,  that  even  if  the  lease  were 
valid,  it  could  not  operate  on  such  property  as  had  been  purchased  by  Taylor, 
subsequently  to  the  date  of  the  lease,  so  that,  as  to  that  part  of  the  property 
^at  least,  the  return  was  false.  As  to  the  first  point,  there  was  no  evi-  r«o]o 
dence  how  the  goods  ever  became  vested  in  Sandtll,  nor  was  there  any  ^ 
evidence  of  his  having  had  possession  of  the  goods,  which  might  have  dispensed 
with  the  necessity  of  proving  his  title  to  them:  the  supposed  lessees  were  in 
possession  as  proprietors  immediately  before  the  execution  of  the  lease,  no 
former  judgment  or  execution  against  Taylor  was  proved,  no  bills  of  sale  to 
Sandell  were  produced,  and  it  was  in  proof  that  Taylor  and  Goold  were  the 
persons  who  originally  purchased  the  property.  The  idea  of  this  lease  too,  as 
a  subsisting  and  operative  instrument,  was  wholly  inconsistent  with  Taylor*3 
and  Goold^s  conduct  in  joining  in  the  assignment  to  Const,  Lowtcn,  and 
Palmer,  of  the  3d  of  March,  1804;  but  Sandell  had  never  made  his  appearance 
since  the  date  of  that  deed,  except  on  one  occasion  to  defeat  a  sheriff's  officer, 
who  came  to  levy  an  execution.  There  had  been  no  rent  paid  under  the  lease, 
and  there  was  no  doubt  but  that,  according  to  Twiners  case,  3  Co.  80,  the 
whole  transaction  was  a  gross  fraud,  such  as  the  jury  had  found  it.  None  of 
the  deeds  recognized  Sandell  as  having  any  interest  in  these  goods,  though 
they  mention  him  as  the  assignee  of  two  private  boxes  in  the  theatre.  Taylor 
purchased  every  thing  in  his  own  name,  and  for  his  own  benefit  individually, 
not  in  the  name  of  the  trustees,  as  manager.  [^Mansfield,  C.  J.,  observed  that 
there  was  no  proof  that  Sandell  ever  had  paid  a  shilling  to  any  person,  either 
tlie  sheriff,  or  the  plaintiff,  in  that  execution;  if  that  had  been  proved,  the  non 
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possession  of  SandtU  might  have  been  no  objection  to  the  validity  of  the  trans- 
action, for  the  possession  of  the  tenant  would  have  been  the  possession  of  the 
landlord,  but  there  was  in  this  case  no  such  evidence ;  it  was  a  singular  thing 
that  SandtU  should  buy  these  goods  which  had  been  twice  over  conveyed  to 
trustees.]  As  to  the  amount  of  the  goods  which  had  been  purchased  since  the 
MiQ-i  <^^^  of  the  ^fictitious  lease,  he  offered  to  refer  that  inquiry  to  some  gen- 

-*  tleman  at  the  bar  who  should  have  power  to  award  a  verdict  for  so 
much  as  should  be  established  to  be  the  value  of  Taylor's  share.  Even  under 
the  last  trust-deed,  the  trustees  did  not  interfere  till  1811 :  up  to  that  time  every 
thing  was  the  act  of  Taylor;  the  goods,  the  value  of  which  was  sought  to  be 
recovered  in  this  action,  were  bought  by  Taylor  in  1809,  1810,  and  the  early 
part  of  1811.  If  this  were  the  most  honest  trust  in  the  world,  it  would,  being 
thus  unaccompanied  with  possession,  be  fraudulent  as  against  third  persons. 

Shepherd  and  Zen«,Serjts.,  in  support  of  the  rule,  urged  that  this  was  merely 
a  question  whether  these  goods  were  legally  the  property  of  Taylor ;  if  t}iey 
were  not,  the  sherifi*  could  not  seize  them.  There  was  a  wide  difference  be- 
tween a  question  under  a  commission  of  bankrupt,  whether  goods  were  in  the 
order  and  disposition  of  the  bankrupt,  and  a  question  in  tiie  case  of  an  execution. 
There  was  no  legal  property  in  Taylor;  by  the  deed  of  1792  the  goods  were 
conveyed  to  trustees  upon  various  trusts,  with  a  residuary  trust  for  Taylor^ 
but  au  equitable  interest  cannot  be  taken  in  execution.  [Mansfield^  C.  J.  In 
the  first  place,  the  deed  of  1792  could  not  convey  any  goods  which  were  sup- 
plied afterwards :  and  secondly,  suppose  the  goods  had  been  conveyed  to  these 
trustees  who  never  act  or  interfere,  Taylor  still  continuing  to  be  the  only  per- 
son interfering,  and  managing  in  the  matter,  the  trustees  never  acting,  will  that 
trust-deed  protect  the  property  against  creditors  supplying  goods  ?  It  is  a  strange 
thing  that  trustees  can  ever  be  found  to  be  named  in  such  trusts  without  immedi- 
ately taking  possession  of  the  property.  This  mischief  all  comes  from  gentlemen 
undertaking  trusts,  and  then  never  attending  to  them.  The  trustees  are  no  parties 
to  the  conveyance  by  Taylor  to  Goold  in  1803.]  Suppose  that  these  goods 
*220n  *^^^  heen  exposed  to  sale  under  an  execution  against  Taylor^  migiit  not 

-'  a  person  who  wishes  the  opera  to  go  on,  buy  them  and  lease  them  to 
Taylor/  It  b  assumed  that  this  lease  was  made  merely  to  protect  Taylor^ 
hut  there  is  no  evidence  of  that.  The  lease  is  made  not  merely  to  Taylor,  but 
also  to  Goold.  It  may  as  well  be  said  that  the  conveyance  to  Goold  was 
fraudulent.  There  was  no  evidence  that  there  was  the  value  of  794/.  in 
Taylor' $  share  of  the  goods  delivered  since  the  date  of  the  lease.  The 
question  was  for  the  jury  to  consider  whether  there  was  a  fraud  in  this 
case,  and  it  was  not  left  to  them.  If  it  be  a  question  of  law,  the  judge 
will  direct  them,  but  at  present,  it  never  has  been  fully  before  the  jury 
to  consider  this  complicated  case ;  the  question  is  not  whether  SandeU  can 
maintain  this  property,  but  whether  the  legal  interest  is  in  Taylor^  to  be 
seized,  or  in  Const,  Lowteti,  and  Palmer.  They  have  not  to  this  day 
taken  the  actual  as  well  as  the  legal  possession :  they  have  never  come  forward 
so  as  to  make  tliemselves  personally  liable.  There  is  no  legal  title  in  Taylor 
in  the  goods  since  purchased.  By  a  clause  in  the  lease  of  1804,  all  subsequently 
purchased  goods  are  to  become  the  property  of  SandeU.  \JIealh,  J.  Could  the 
tradesmen  who  supplied  these  after-bought  goods  resort  to  SandeU  ?~]  Taylor 
may  have  subjected  himself  on  his  own  contract  to  pay  the  tradesmen  for  what 
he  buys,  yet  it  is  by  no  means  so  clear,  that  tliey  can  be  taken  for  his  private 
debts,  in  execution.  In  the  case  of  the  cow-keeper,  Hasdington  v.  GUI,  3 
T.  R.  6*20,  it  was  held  good,  that  the  growing  stock  should  become  subject  to 
the  lease.  [Heath,  J.  The  case  of  the  calf  and  the  cow  is  very  distinguish- 
able from  this :  the  calf  was  in  tlie  cow*s  belly.]  Here  is  a  covenant  to  repair 
the  wear  and  tear,  to  replace  all  goods  worn  out,  and  that  the  newly  purchased 
stock  should  be  the  property  of  the  lessor,  and  subject  to  the  rent  reserved  upon 
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it.  Therefore,  all  the  *newly  purchased  goods  would  become  a  part  of  r^oo  t 
the  mass  of  the  property,  and  then  the  question  is,  whether  the  legal  ^ 
estate  is  in  Taylor  or  not.  From  the  very  nature  of  the  undertaking,  it  is  im- 
possible to  believe  that  all  the  goods  in  the  opera-house  are  the  property  of 
Taylor.  It  is  notorious  to  all  the  world  that  the  opera-house  has  long  been 
under  trustees.  Can  any  man  at  this  day  take  a  mortgage  or  assignment  from 
Taylor^  and  not  look  to  all  these  deeds  ?  The  legal  interest  has  been  out  of 
Taylor  many  years,  and  never  will  be  in  him  again.  It  is  said,  Sandell  was 
not  proved  to  be  the  owner  because  tlie  judgment  and  execution  were  not  in 
evidence.  If  the  trustees  had  then  interposed,  perhaps  the  sheriff  could  neither 
have  taken  nor  sold  any  thing ;  and  perhaps  Sandell  took  merely  an  equitable 
interest.  But  the  question  is  not  whether  Sandell  had  it,  but  whether  Taylor 
had  it.  If  it  be  taken  that  Taylor^  immediately  before,  had  the  legal  property, 
then  Sandell  now  has  it,  who  bought  it  under  that  execution.  And  who  is  it 
that  disputes  SandeWu  interest?  Mr.  Taylor!  If  there  were  any  thing  which 
prevented  Sandell  from  being  the  true  proprietor,  it  was  the  very  reverse  of 
fraud.  Sandell  was  imprudent  in  purchasing  under  the  sheriff,  without  the  con- 
sent of  the  trustees  of  1792:  but  it  was  conceived  then  to  be  for  the  interest 
of  all  persons  concerned,  that  Sandell  should  give  and  the  lessees  tiike  a  lease. 
Sandell  was  not  bound  to  enter  and  occupy  himself,  before  he  could  make 
tenants.  The  claim  now  is,  that  these  persons  are  not  lessees,  but  persons 
possessing  in  their  own  right ;  for  that  others  do  not  know  they  are  holding 
under  a  lease.  This  is  no  inconvenience  to  the  public,  there  is  no  fraud,  no 
reason  why  such  a  lease  should  be  deemed  fraudulent.  The  transfer  from 
Taylor  to  Goold  is  merely  a  transfer  by  Taylor  of  such  interest  as  he  might 
have,  whether  legal  or  equitable :  it  did  not  call  on  Sandell  to  come  forward 
and  take  the  possession.  Taylor  ♦could  give  only  what  he  had,  and  r^ooo 
he  had  only  an  ultimate  contingent  and  reversionary  interest,  in  case  ^ 
there  should  be  any  residue  a(\er  the  trusts  performed.  [^Mamfield,  C.  J. 
How  would  you  make  out  that  the  conveyance  to  the  trustees  gave  the  trustees 
the  interest  in  the  after-purchased  goods  ?  It  can  be  but  a  covenant.]  It  is 
quite  a  different  question  whether  persons  who  sell  goods  to  Taylor  shall  have 
remedies  against  him.  These  are  things  bought  for  the  use  of  the  opera,  not 
for  Taylor'* a  use  ;  they  do  not,  by  the  placing  them  in  the  opera-house,  become 
his  iiidividual>  property,  unless  all  the  money  received  at  the  door,  and  all  other 
the  property  is  the  individual  property  of  Taylor,  Unless  the  court  decide  it 
to  be  a  fraud  in  law,  there  is  no  positive  or  actual  fraud,  no  manoeuvre  or  con- 
trivance. The  trustees  have  conceived  they  could  best  execute  their  trust  by 
not  interfering. 

Mansfield,  C.  J.  What  is  there  that  remains  in  darkness  to  be  further 
elucidated  by  a  new  trial  ?  The  deeds  of  1792,  and  1804,  and  the  lease  by 
Sandell  to  Taylor  and  Goold  are  produced,  and  the  bill  of  sale  to  SandelL 
As  to  the  facts,  there  is  no  doubt.  I  do  not  see  what  other  evidence  you  could 
produce  on  a  new  trial.  A  covenant  will  never  transfer  the  after-purchased 
j)roperty.t  This  is  not  like  the  case  of  Haselinlon  v.  GilL  The  old  goods 
did  not  beget  the  new.  This  is  not  keeping  up  the  stock ;  there  are  new 
dresses  and  decorations  for  every  new  opera.  1  am  very  sorry  this  matter  is 
not  referred  to  any  man,  who  will  go  into  the  whole  matter  of  this  miserable 
opera-house.  But  the  case,  when  examined,  depends  on  very  simple  points. 
'J'he  first  question  is,  whether  Taylor  and  Goold  had,  quoad  their  creditors, 
*the  legal  possession  of  the  goods  in  this  opera-house.  Taylor  is  the  r«^223 
only  person  who  has  the  management,  orders  the  dresses,  purchases   ^ 

t  Otherwise,  if  the  covenant  had  been  reiipectine  something  which  wns  to  arise  out  of 
the  estate  of  the  covenantor,  and  which,  therefore,  ne  mi^ht  be  said  to  have  potentially  in 
hmi.    Hob.  132.  Winch.  7.    Note  the  distinction.  Mo.  17'4. 
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the  goods,  18,  to  all  the  world,  the  visible  owner  and  possessor.  In  1702  a 
secret  trust-deed  is  executed  to  trustees  for  certain  creditors,  &c.  What  do 
the  trustees  do  ?  Nothing  ?  What  do  those  creditors  get  ?  Nothing  ?  TTty/or 
continues  the  acting  and  visible  owner  and  possessor ;  it  is,  nevertheless,  con- 
tended, this  legal  property  all  passed  to  these  trustees.  Now,  where  the  sub- 
ject of  the  deed  is  goods,  and  the  possession  never  taken  by  the  trustees,  and 
nothing  done  under  it,  how  can  it  be  said  these  goods  may  not  be  taken  in  ex- 
ecution under  a  judgment  against  Taylor  ?  I  do  not  wonder  that  tlie  trustees 
should  be  unwilUng  to  act  in  such  a  troubled  business,  but  then  they  should 
not  undertake  such  trusts ;  they  might  appoint  agente  to  make  all  contracts, 
and  couduct  all  management,  or  they  may  let  Taylor  make  contracts  with  their 
express  assent;  but  they  do  nothing  of  all  this;  as  to  all  the  world,  then,  the 
trust-deed  is  void,  and  I  cannot  at  all  feel  that  it  stands  in  the  way  of  the  right 
of  creditors,  to  take  these  goods  as  the  goods  of  Taylor,  Though  I  wished  to 
avoid  this  question,  and  send  it  where  all  the  conflicting  interests  might  be 
better  taken  care  of,  I  am  obliged  to  decide  it,  by  saying,  that  they  who  sell 
goods  to  Taylor^  may,  so  far  as  these  trustees  are  concerned,  take  the  goods 
iu  execution  as  the  goods  of  Taylor,  Then  there  is  this  lease  of  Sandeu:  of 
the  judgment  and  execution  under  which  he  purchased,  there  is  no  proof,  no 
proof  of  any  consideration  money  psiid,  nor  of  rent  paid  under  it ;  and  the  jury 
might  very  well  consider  whether  that  lease  was  ever  made  for  any  other  pur- 
pose, than  to  protect  the  goods  of  Taylor;  and  they  have  found  it  merely  ficti- 
tious ;  and  it  is  clear  that  all  persons  at  that  time  regarded  the  legal  interest  as 
being  in  Taylor^  for  Sandell  is  said  to  have  been  a  creditor  for  a  large  sum, 
*2241  ^'^^^^'  *  *^^  ^  strange  he  does  not  get  these  trustees  to  join,  if  he  knew 
-^  of  their  existence,  and  the  rent  is  a  considerable  rent,  350/.  per  annum^ 
and  not  one  quarter's  rent  is  ever  paid :  it  was,  therefore,  very  fit  for  the  jury 
to  consider  whether  that  lease  was  not  a  mere  contrivance  to  protect  this 
property.  There  was  no  evidence  of  any  one  circumstance  that  should  induce 
the  jury  to  imagine  this  was  a  genuine  lease,  it  rather  seemed  merely  made  (o 
f^hicld  the  property  of  Taylor,  Then  as  to  the  aAer-purchased  goods,  I  cannot 
conceive  that  this  lease  could  bind  such  goods.  To  be  sure  there  is  a  covenant, 
but  that  would  lead  to  everlasting  frauds,  and  I  cannot  think  it  could  affect  such 
goods.     I  cannot  say,  therefore,  that  tliis  verdict  is  wrong. 

Heath,  J.  I  am  of  the  same  opinion.  Whether  the  interest  which  the 
sherifl'  took  and  sold  to  Sandell  was  a  legal  or  an  equitable  tide,  might  have 
been  a  question  at  the  time,  and  if  it  had  been  an  equitable  interest,  it  might 
have  been  a  cause  to  set  aside  the  execution ;  but  as  Taylor  did  not  do  that, 
tl:e  sheriff,' whether  he  was  warranted  or  not  in  what  he  did,  passed  a  legal 
tide  to  Sandell,  The  sheriff  could  take  only  legal,  not  equitable  interests. 
That,  then,  which  he  takes  and  assigns  to  Sandell  must  be  taken  to  be  only  a 
legal  interest:  therefore,  the  trust-deed  of  1792  is  not  in  the  way.  Then,  as 
to  tJie  after-purchased  goods,  it  does  not  appear  that  these  were  purchased  in 
substitution  for  such  as  wore  out  and  decayed ;  but  if  it  had  been  so,  it  does 
nut  appear  how  this  covenant  could  defeat  the  right  of  a  creditor  to  take  them 
in  execution.  Upon  the  ground,  therefore,  that  this  property  is  in  the  visible 
actual  ownership  of  Taylor^  and  that  there  is  no  evidence  of  any  thing  to  take 
it  out  of  him,  1  think  the  verdict  is  right,  and  the  rule  must  be  dischaiged. 
•2251  ^Dallas,  J.  I  am  of  the  same  opinion :  this  was  exclusively  a  question 
-^  of  fraud  for  a  jury  to  decide,  and  I  should  have  found  as  they  did.  It  is 
said  this  was  a  question  of  law,  and  was  not  for  the  jury  to  decide  :  but  it  was  for 
the  jury  to  say,  whether  the  deed  of  1792  was  not  fraudulent  and  void.  As  to 
the  lease,  there  has  been  no  rent  paid  from  the  date  of  the  lease  to  the  present 
time ;  there  was  no  proof  of  any  execution  or  judgment  under  which  Sandell 
claimed :  if  this  were  not  a  question  of  mere  fact,  as  it  is,  but  of  fact  mixed  up 
with  law,  which  it  is  not,  I  should  have  thought  it  was  properly  decided,  much 
more  so,  viewing  it  as  a  question  of  fact  only.     There  is,  therefore,  no  ground 
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upon  which  we  can  say  that. this  verdict  is  wrong,  and  the  rule  nut  for  a  new 
trial  must  be  discharged* 

Rule  discharged.!  X 

t  Ckambre  J.,  was  absent  on  this  day. 

X  [See  1  Crancb  309,  Hamilton  v.  jRuttelL  4  Dallas  208,  Watert'  Ex'r$  v.  McLellan, 
el  al.  15  Mass.  ReP-  244,  Brooks  v.  Powers.  5  Johns.  260,  Barrow  y.  Paxton.  9  Johns. 
337,  Siurtevant  v.  Ballard.  4  Binney  258,  Davis  v.  Cope.  15  Johns.  430,  Farrington  £t 
tl.  V.  Caswell.] 


HINDLE  V.  BLADES  et  al. 

[1  Marsh,  27  S.  C] 

t 

The  sheriff  is  not  bound  to  warrant  the  sufficiency  of  the  pledges  in  a  replevin  bond  :  if 

they  are  apparently  responsible  it  is  sufficient. 

This  was  an  action  upon  the  case  against  the  sheriff  of  Middlesex,  in 
which  the  plaintiff  showed  that  he  had  made  a  distress  for  rent  as  baitiff,  that 
the  tenant  replevied,  and  that  the  sheriff  did  not  take  from  the  tenant  and  two 
responsible  sureties  a  bond  in  double  the  value  of  the  goods,  conditioned  for 
prosecuting  the  suit  of  replevin  of  the  tenant  with  effect  and  without  delay,  and 
for  duly  returning  the  goods  distrained,  in  case  a  return  should  be  adjudged  by 
law  ;  but,  on  the  contrary  thereof,  took  such  a  bond  from  the  tenant  and  two 
persons  named,  and  he  averred  that  those  persons,  at  the  time  of  their  becom* 
ing  sureties,  were  not  good,  sufHcient,  and  responsible  sureties  for  the  purposes 
above  mentioned,  but,  at  the  time  of  their  becoming  such  ^sureties,  were,  rs^n.-tc' 
and  ever  since  had  been,  and  still  were,  wholly  insufficient  for  that  pur-  ^ 
pose,  nor  had  the  judgment  been  satisfied,  nor  had  the  tenant  answered  to  the 
plaintiff,  as  such  bailiff,  for  the  value  of  the  goods.  Upon  the  trial  of  this 
cause  at  a  Middlesex  sitting  in  tliis  term,  before  Mansfield,  C.  J.,  it  was  proved 
that  one  of  the  sureties,  who  were  taken  in  October,  1812,  was  a  bankrupt  in 
1810;  that  no  dividend  had  been  declared  under  the  commission;  that  his 
effects  had  not  proved  sufficient  to  discharge  the  expenses  of  the  commii^sion, 
and  that  in  November,  1812,  he  owed  his  baker  12/.,  which  he  was  unable  or 
unwilling  to  pay.  The  other  surety  had  been  bankrupt  in  1811,  and  2s.  and 
6^/.  in  the  pound  only  had  been  paid  under  his  commission  :  he  had  been  ar- 
rested in  April,  1813,  and  had  ever  since  been  in  prison.  Both  the  sureties, 
however,  were  in  apparent  credit  in  October,  1812.  A  witness  stated,  that  he 
would  have  intrusted  one  of  them,  who  was  a  builder,  to  the  amount  of  100/.,* 
and  that  surety  stated,  that  he  considered  himself  as  worth  6  or  700/.  when  he 
executed  the  replevin  bond.  The  jury  under  the  direction  of  the  chief  justice, 
who  thought  that  if  at  the  time  of  taking  the  bond  the  sureties  were  apparently 
responsible,  that  was  sufficient,  found  a  verdict  for  the  defendant. 

Shepherd,  Serjt.,  on  this  day  moved  to  set  aside  the  verdict  and  have  a  new 
trial,  upon  the  ground  that  the  statute  11  G.  2,  c.  19,  s,  23,  requiring  <<  two 
responsible  persons,''  it  is  at  the  peril  of  the  sheriff  to  see  that  those  whom  he 
accepts,  are  such.  It  would  not  suffice  that  they  were  apparently  responsible. 
The  act  was  made  for  the  security  of  landlords.  The  sureties  are  selected  by 
the  sheriff ;  the  landlord  cannot  tell  who  they  are,  nor  examine  their  sufficiency, 
and,  therefore,  it  is  incumbent  on  the  sheriff  to  see  that  he  selects  proper  per- 
sons. There  was  no  evidence  that  the  sheriff  had  made  the  *8lightest  r^no-' 
inquiry  respecting  these  persons  ;  if  he  had,  it  is  probable  that  he  would  ^  ' 
have  discovered  their  insufficiency.  Saunders  v.  Darling  et  al.  Bull,  N.  F 
60.     ^  In  such  action  against  tiie  sheriff,  some  evidence  must  be  given  by  the 
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pLuntiff  o(  the  insufficfency  of  the  pledges  or  sureties,  but  very  slight  evidence 
is  sufficient  to  throw  the  proof  upon  the  sheriff,  for  the  sureties  are  known  to 
him,  and  he  is  to  take  care  that  they  are  sufficient."  If  the  sheriff  had  re- 
jected these  persons,  and  an  action  had  been  brought  against  him  for  rejecting 
sufficient  sureties,  the  criterion  would  have  been,  what  property  these  persons 
could  prove  themselves  to  possess. 

Mansfield,  C.  J.  I  cannot  think  the  statute  meant  to  throw  on  the  sheriff 
this  onus  :  suppose  the  sheriff  had  taken  an  eminent  banker  as  surety  a  week 
before  his  bankruptcy,  when  no  one  in  the  world  had  the  slightest  reason  to  sus- 
pect his  circumstances.  According  to  the  same  doctrine,  the  sherifi*  would 
have  been  liable  for  taking  him  as  a  surety. 

Heath,  J.  The  mischief  before  the  statute,  was,  that  the  sheriff  used  to 
accept  mere  men  of  straw  for  sureties.  But  the  sheriff  cannot  cast  up  the 
mao*s  accounts  to  see  the  real  state  of  his  property.  It  was  not  necessarily 
incumbent  on  the  sheriff  to  make  inquiries  respecting  these  persons :  he  might 
possibly  know  them  before.  We  ought  not  to  load  the  sheriff  with  more  duties 
and  burthens  than  he  is  already  charged  with. 

Dallas,  J.  The  question  is,  whether  tlie  sheriff,  who  is  bound  to  take  two 
responsible  sureties,  has  not  done  so.  He  makes  proper  inquiries,  and  finds 
that  these  are  considered  as  responsible  persons.  Is  not  this  sufficient?  It  can- 
not be,  that  the  sheriff  should  be  bound  to  know  that  which  nobody  else  knows ; 
*22a'l  ^°^  ^^  ^^  ^^^^  ^^  ^^  *world  trust  the  surety,  it  is  a  sufficient  justification 
^  to  the  sheriff  if  he  also  consider  him  as  a  responsible  person .t 

TTie  court  rejected  the  application. 

[t  See  2  Maas.  Rep.  188,  Sparhawk  v.  Bartlett.} 


HARINGTON  et  al.  v.  MACMORRIS. 

[1  Marsh.  33.  S.  C] 

The  plaintiff  cannot  use  one  plea  of  the  defendant  as  evidence  of  the  fact  which  the  defend- 
ant denies  in  another  plea. 

Nor  can  he  use  a  notice  of  set-off  for  evidence  of  the  debt  on  the  issue  of  non  astumpgit, 
because  the  statute  gives  the  notice  of  set-off  in  the  nature  and  place  of  a  plea. 

Nor  can  he  use  a  particular  of  set-off  for  that  purpose,  because  it  is  incorporated  with  the 
notice  of  set-off. 

Upon  an  allegation  of  a  loan  of  lawful  money  of  G.  B,  it  is  no  variance  that  the  loan  is 
proved  to  have  been  of  foreign  coin,  as  pagodas. 

In  a  foreign  attachment  it  is  not  necessary  that  the  debt  should  arise  within  the  jurisdic- 
tion, or  that  the  defendant  in  that  court  should  reside  within  it,  or  be  actually  sum- 
moned. 

Thu  was  an  action  for  money  paid,  money  had  and  received,  money  lent, 
and  upon  an  account  stated :  the  defendant  gave  notice  of  set-off,  paid  67/.  129. 
into  court,  and,  under  a  judge's  order,  delivered  a  particular  of  set-off  in  the 
following  terms :  *'  Paid  H,  Dashwood^  Esq.  under  a  foreign  attachment  against 
the  present  defendant,  founded  on  a  plaint  or  suit  in  the  mayor's  court  of  Zron- 
don^  brought  by  the  said  R,  Dasliwood  against  the  plaintiffs  in  this  cause,  being 
the  amount,  or  part  of  the  amount  of  a  debt,  at  that  time  owing  by  the  present 
defendant  to  the  present  plaintiffs  in  this  cause,  1 12/.  I0«.  To  costs  paid  by 
the  above  defendant  on  such  foreign  attachment  3/.  14«.  4(/.*'  Upon  the  trial 
of  this  cause  at  Guildhall^  at  the  sittings  after  Trinity  term,  1813,  before  Mapia* 
fidd^  C.  J.,  it  appeared  that  the  action  was  brought  to  recover  a  sum  of  mone^ 
which  had  been  lent  in  Indian  in  pagodas.    Lens,  Scrjt.,  objected  that  the  aver- 
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ment  that  the  defendant  was  indebted  for  ^  lawful  money  of  Great  BHiain^* 
lent  to  him,  was  not  supported  by  this  evidence.  The  plaintifis  gave  no  other 
evidence  of  the  debt  than  the  defendant's  own  particular  of  set-off,  which,  they 
contended,  admitted  a  debt  of  1 12/.  10«.  to  be  due  from  himself  to  the  plain- 
tiffs over  and  above  the  67/.  10«.  *  which  the  defendant  had  paid  into  rt^ooo 
court.  The  plaintiffs  had  delivered  a  particular  of  their  demand,  by  ^ 
which  they  claimed  only  161/.  159.  in  the  whole,  of  which  67/.  10^.  being  paid 
iuto  court,  only  94/.  6s.,  by  their  own  account,  remained  due  to  them.  The 
defendant  failing,  in  the  opinion  of  the  jury,  to  substantiate  the  validity  of  the 
foreign  attachment  under  which  he  had  paid  the  money  to  Dashwood^  there 
being  an  insiimation  that  it  was  collusive,  and  he  having  neither  proved  that  the 
debt  originated  within  the  jurisdiction  of  the  marshars  court,  nor  that  the  par- 
ties resided  within  it,  nor  that  the  defendant  in  that  cause  had  been  actually 
summoned  before  the  attachment  issued,  the  plaintiffs  had  a  verdict  for  112/. 
10«.,  subject  to  these  objections,  which  the  chief  justice  reserved. 

Lens,  Serjt.,  now  moved  to  set  aside  the  verdict  and  enter  a  nonsuit,  in  case 
the  court  should  think  that  the  count  for  money  lent  did  not  properly  describe 
the  coin,  or  that  the  foreign  attachment  could  be  supported,  for  that  the  plain- 
tiff could  not  avail  himself  of  the  defendant's  particular  of  set-off  in  evidence ; 
or  else  to  reduce  the  verdict  from  1 12/.  10«.  to  94/.  5«.,  being  the  residue  of  the 
sum  claimed  by  the  plaintiff's  particular. 

GiBBS,  J.    Suppose  that  this  allusion  to  the  debt  had  been  contained  in  a 
plea,  instead  of  a  notice  of  set-oflf;  I  wish  to  know  whether  before  a  defendant 
came  to  make  use  of  a  plea,  on  which  the  defendant  himself  did  not  rely,  nor 
want  to  resort  to  it  for  his  defence,  relying  only  on  the  general  issue,  a  plain- 
tiff could  have  made  use  of  the  defendant's  plea,  in  order  to  extract  such  parts 
of  it  as  made  for  the  plaintiff,  and  to  use  them  against  the  defendant?    I  thiuk 
the  plaintiff* cannot  carry  the  use  of  the  particular  of  set-off  which  he  *calls   r«oon 
upon  the  defendant  to  deliver  under  the  notice  of  set-off*,  further  than  he   *- 
can  carry  the  notice  of  set-off  itself.     As  to  the  foreign  money,  the  doctrine 
contended  for  has  been  exploded  these  thirty  years. 
The  court  granted  a  rule  nisi  upon  the  other  grounds. 
On  this  day  Heath,  J.  cited  the  case  of  Lapworth  v.  Wast,  Cro,  Jac,  86. 
Yelv.  77  1  Brownl.  203.  S.  C.     Trespass  for  taking  twenty  loads  of  wheat  in 
Eythrop,     The  defendant  pleaded  as  to  all  except  two  loads,  not  guilty,  and 
as  to  them,  that  the  vill  of  Eythrop  is  within  the  parish  of  Waptnbury,  and 
makes  title  by  devise  to  the  rectory  of  fVapenbury,  and  tliat  the  wheat  was  the 
tithe  severed,  and  so  justifies.      The  defendant,  protesting  that  Eythrop  was 
not  in  the  parish  of  Prapenbury,  derives  title  to  the  rectory  of  fVapenhury  to 
himself,  and  traverses  the  devise  to  the  plaintiff,  and  thereupon  they  were  at 
issue,  and  a  venire  facias  was  awarded  to  try  those  two  issues,  de  vicinefo 
parochiss  de  fVaperwury.     And  the  jury  found  the  issue  of  non  culp.  for  the 
defendant,  and  the  other  issue  for  the  plaintiff*.      And  it  was  alleged  tliat  the* 
venire  facias  de  vidnetoparochim  de  ffapenbury  only,  is  misawarded :  for  it 
ought  to  be  as  well  de  Eythrop  as  de  Wapenbury :  for  where  there  be  two 
issues  arising  from  both  places,  the  trial  ought  to  be  per  vicinetum  of  both 
places ;  and  being  otherwise,  it  is  a  mis-trial,  and  not  aided  by  any  statute. 
But  Nichols,  Serjt.,  moved,  that  it  was  good  enough :  for  although  the  plaintttf 
in  his  declaration  supposeth  Eythrop  to  be,  and  doth  not  show  it  to  be  wiihiu 
the  parish  of  IVapenbury,  yet  the  defendant  by  his  plea  confesseth  it  to  be 
within  the  same  parish,  and  entitles  himself  thereto  as  parcel  of  the  rectory  : 
wherefore  it  so  appeareth  to  the  court,  and  then  the  venire  facias  is  well 
awarded  from  the  vicinetum  of  the  parish.  Popham,  Although  the  *de-  r#o->i 
fendant  in  one  part  of  his  plea  confesseth  that  Eythrop  is  within  the   L  '^'^' 
parish  of  fVapenbury,  yet  that  shall  not  help  this  trial,  for  the  first  plea  of  not 
guilty  is  distinct  by  itself,  and  the  issue  is  joined  upon  it :  so  there  is  quasi  an 
end  thereof.  The  second  part  of  the  plea  is  also  distinct  from  the  ffrst,  and  hath 
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not  any  relatioB  thereto,  and  nothing  which  is  therein  shall  aid  the  plaintiflT, 
quoad  the  trial  of  the  first,  but  they  be  as  several  pleas  to  several  actions.  But 
peradventore  such  a  confession  in  one  entire  plea  would  have  helped  him.  But 
as  it  is,  it  is  not  good.     And  of  that  opinion  were  Fenner  and  ff^liams, 

Bt»t<,  Serjt,  showed  cause  against  the  rule :  he  contended  that  age  had  weak* 
ened  the  authority  of  the  case  in  Croke;  that  if  not,  yet  the  case  did  not  apply, 
because  that  was  the  case  of  a  plea  of  several  matters,  where  though  inconsist* 
eot  matters  were  put  on  the  record,  it  could  not  be  contended  that  one  plea  dis* 
proved  another.  [Heaih^  J.  That  was  not  a  plea  of  several  matters,  but  one 
plea  as  to  parcel,  another  plea  as  to  the  residue.]  The  admission  in  the  prin-* 
cipal  case  is  neither  a  plea  nor  is  it  in  the  place  of  a  plea ;  for  although  laxity 
of  pleading  has  of  late  years  introduced  the  practice  of  requiring  particulars  of 
pleas,  the  court  will  not  extend  them  so  as  to  be  substitutes  for  pleas,  and  make 
them  of  like  effect  with  the  records  of  the  court.  This  paper  is  no  more  than 
any  other  paper  or  correspondence  between  the  parties  or  attorneys  in  the 
cause :  if  it  contains  admissions,  it  is  as  applicable  as  any  admission  made  in 
any  account  given  by  one  party  to  the  other,  either  before  or  after  the  cause 
commenced.  It  is  useful  and  conducive  to  justice  to  receive  admissions,  espe- 
cially in  a  case  where  the  alternative  is,  that  witnesses  must  be  brought  from 
India  to  prove  the  transaction.  If  the  plaintiff  were  nonsuited,  and  were  to  sue 
*232l  ^"^*  ^^  cannot  be  questioned  *that  this  paper  would  be  evidence  for 
-^  him  in  the  second  action.  Why  not  then  in  the  first  ?  As  to  the  at- 
tachment, the  present  plaintiff  had  never  any  notice  of  it,  otherwise  he  might 
liave  come  in  and  defended  the  suit.  It  was  impossible  that  the  mayor's  court 
should  have  had  jurisdiction  in  this  case,  because  the  debt  arose  in  India,  and 
not  within  the  limits  of  that  court  lusher  v.  Lane,  3  fftVs.  207,  S,  C.  2  Bl, 
Hep.  834,  and  all  the  cases  from  Lord  Coke,  to  the  present  time,  support  this 
doctrine.  He  prayed  that  if  the  court  entertained  any  doubt,  they  would  suffer 
tliese  questions  to  be  raised  by  a  special  verdict. 

As  to  the  foreign  attachments,  the  court  intimated,  in  the  course  of  the  argu- 
ment, that  those  points  had  all  been  setded  on  demurrer  in  the  preceding  term, 
in  the  case  of  Banks  v.  Self,  infra  234.  n. ;  but  as  Best  had  prayed  for  a  spe- 
cial verdict,  as  to  that  part  of  the  case,  they  postponed  the  consideration  of  it, 
and  directed  Lens  first  to  speak  to  the  point  of  evidence. 

Lens,  in  support  of  his  rule,  urged  that  it  was  reasonable  that  if  several  pleas, 
distinct  in  their  nature,  were  put  on  the  record,  they  should  be  kept  distinct 
throughout.  As  to  the  foreign  attachment,  that  process  was  most  frequently 
re3»orted  to  in  the  case  where  the  party  was  not  resident  in  London,  and  a  nihil 
is  returned  upon  the  summons :  therefore  to  require  actual  service  of  tiie  sum- 
mons would  overthrow  the  whole  system  of  foreign  attachment. 

Mansfibu>,  C.  J.  Now  that  the  matter  comes  to  be  talked  of  and  under- 
stood, though  the  objection  strongly  struck  me  at  the  trial,  and  puzzled  me  at 
the  moment,  there  seems  to  be  no  difficulty  in  it  at  all.  Since  the  statute  of 
^nne,  the  defendant  may  plead  a  set-off  of  a  *mutual  debt ;  or,  insteail 
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of  so  pleading,  it  was  considered  convenient  for  some  purpose  or  other, 


that  he  might  give  notice  of  setroff ;  this  notice,  then,  is  equivalent  to  a  plea, 
and  it  is  usually  given  in  the  general  terms  of  money  paid,  money  had  and 
received,  ^c.  The  party  receiving  this  notice  of  set-off  may  be  much  at  a  loss 
to  know  what  it  means :  money  had  and  received  is  one  of  the  widest  expres- 
sions in  the  law :  it  may  mean  fees  received  by  the  intruder  into  an  office,  oi 
roanj  other  things  equally  dissimilar  to  the  real  transaction ;  and,  therefore,  it 
is  the  modem  practice  to  require,  by  a  judge's  authority,  an  explanation  called 
a  particalar :  when  that  is  given,  it  is  exactly  the  same  as  if  it  had  been  origin** 
ally  given  in  the  notice  of  set-off;  if  so,  it  is  every  day's  practice,  that  the 
defendant's  language  in  one  plea  cannot  be  used  to  disprove  another  plea,  as  in 
die  familiar  instance  I  have  given  of  trespass,  and  not  guilty  and  a  justification 
pleaded,  where  the  justification  would  certainly,  if  adnussible,  prove  the  act«  in 
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case  the  reason  of  the  justification  fails.t  Therefore,  the  parUculars  of  the 
set-off  must  be  incorporated  with  the  notice  of  set-off,  and  cannot  be  given  iu 
evidence  to  prove  the  plaintiff's  demand  on  the  issue  of  non  assumpsit. 

Heath,  J.,  concurred.  It  is  a  common  case  to  plead  not  guilty,  and  a  jus- 
tification of  the  act  which  the  defendant  has  in  his  first  plea  denied.  The 
particular  of  set-off  is  the  same  thing  as  the  notice  of  set-off,  and  is  ingrafted 
with  it ;  the  notice  of  set-off  is  equivalent  to  a  plea  of  set-off,  and  cannot,  there- 
fore, be  given  in  evidence  for  this  purpose. 

Dallas,  J.  The  only  question  is  whether  there  is  any  sound  ground  on 
which  a  notice  of  set-off  can  be  distinguished  from  a  plea  of  set-off;  for  if  it 
cannot,  then  it  *is  clear  that  the  particular  cannot  be  given  in  evidence,  r^o^ 
because  a  plea  cannot ;  for  we  think  that  the  particular  must  necessarily  ^ 
be  considered  as  incorporated  with  the  notice  of  set-off.  Now,  I  can  discover 
no  difference  between  a  notice  of  set-off,  which  is  substituted  by  the  statute  in 
the  place  of  a  plea,  and  a  plea  of  set-off.  I  therefore,  think  the  rule  must  be 
absolute. 

Rule  absolute  to  enter  a  nonsuit. 

t  ["  It  is  a  known  rule  and  never  controverted,  that  one  plea  cannot  be  taken  in  to  help 
or  destroy  another,  but  every  plea  must  stand  or  fall  by  itself."  Per  Willett,  C.  J. 
Willeg,  380,  Grilh  v.  MannelL  But  in  the  case  oi  Jack»ony.  Stetton  et  ux.  15  Mass. 
Rep.  48,  it  was  held,  in  an  action  of  slander,  where  the  defendants  pleaded  the  general 
issue  and  also  the  truth  of  the  words  in  justification,  that  on  the  trial  of  the  general  issue, 
the  plea  in  justification  might  be  offered  as  proof  of  the  speaking  of  the  words.  See, 
however,  1  Morg.  Vad.  Mecura,  248.  1  Holt  N.  P.  533,  millB  et  ux.  v.  Spencer  el  ux, 
Starkie  on  slander,  293.  13  East,  554,  Bell  v.  Byrne,  2  Phillipps  Evidence,  97.  n.  (J.a«r. 
ed.)] 


BANKS  V.  SELF. 

In  a  plea  of  foreign  attachment  it  is  not  necessary  to  aver  the  custom  that  the  plaintiff 

below  shall  swear  to  the  debt,  or  the  fact  that  he  did  swear  to  it. 
Neither  is  it  necessary  to  aver  that  the  plaintiff  in  the  principal  case  was  indebted  to  the 

plaintiff  below  withm  the  jurisdiction  of  the  mayor's  court. 
Nor  that  a  writ  of  eeire  faciae  issued  against  the  garnishee;  it  is  enough  that  he  waa 

"wanted  to  show  cause." 

This  was  an  action  for  money  lent,  money  paid,  money  had  and  received, 
and  upon  an  account  stated.  The  defendant  pleaded:  1st,  non  assumpsit ; 
2dly,  that  the  plaintiff  ought  not  further  to  maintain  his  action,  because  the 
city  of  London  was,  and  immemorially  had  been,  an  ancient  city,  and  there 
was,  and  immemorially  had  been,  a  custom  therein,  that  if  any  person  affirms 
or  has  affirmed  a  plaint  in  debt  against  another,  in  the  court  of  his  present 
majesty  or  his  predecessors,  holden  or  to  be  holden  before  the  mayor  and  alder- 
men of  the  said  city  for  the  time  being,  in  the  Guildhall^  within,  and  according 
to  the  custom  of  the  said  city,  and  upon  such  plaints  it  be  or  had  been  com- 
manded by  the  court  to  any  of  the  Serjeants  at  mace  and  ministers  of  the  said 
court  to  summon  such  person,  named  defendant  in  such  plaint ;  to  appear  in 
the  same  court  to  answer  the  plaintiff  in  such  plaint ;  and  if  it  was  certified 
and  returned  by  such  Serjeant  at  mace  and  minister  of  the  court,  that  the  de- 
fendant in  such  plaint  has  or  had  nothing  within  the  said  city,  or  the  liberties 
thereof,  whereby  he  can  or  could  be  summoned,  nor  is  nor  was  to  be  found 
within  the  said  city,  and  such  defendant  at  that  court  being  solemnly  called, 
makes  or  has  made  default,  and  in  the  same  court  it  be  or  has  been  alleged  by 
the  plaintiff  in  the  plaint,  that  any  other  person  owes  or  has  owed  to  any  such 
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defendant  any  sam  of  money  amounting  to  the  debt  in  such  plaint  specified, 
or  any  part  thereoft  then,  at  the  petition  of  such  plaintiff,  it  is  and  has  been 
commanded  by  the  court  to  one  of  the  Serjeants  at  mace  and  a  minister  of  the 
court,  to  attach  such  defendant  in  such  plaint,  by  such  sum  of  money,  so  being 
in  the  hands  or  custody  of  such  other  person,  so  that  such  defendant  appear 
at  the  then  next  court  to  be  holden  before  the  said  mayor  and  aldermen  in  the 
GinldluiU,  to  answer  the  plaintiff  in  the  plea  in  such  plaint  specitied ;  and  then 
if  such  Serjeant  at  mace  and  minister  of  the  court,  return  and  certify  to  such 
court  such  defendant  to  be  attached  by  such  sum  of  money,  so  being  in  the 
^■2^'n   hands  or  custody  of  such  *other  person,  to  be  defended  and  kept, 

^  so  that  such  defendant  in  such  plaint  named,  appear  at  the  same  or 
the  then  next  court  holden  or  to  be  holden,  to  answer  such  plaintiff  in  the 
plea  in  such  plaint  specified ;  and  if  the  defendant  at  that  and  three  other 
courts  thence  next  severally  holden  or  to  be  holden  before  the  mayor  and 
aldermen  of  the  said  city,  in  the  Guildhall  of  the  said  city,  being  solemnly 
called,  does  not  appear,  but  makes  default,  and  such  four  defaults,  according 
to  the  custom  of  the  said  city,  are  recorded  against  such  defendant  at  such 
four  courts,  after  such  attachment  made ;  and  if  such  plaintiff  in  such  plaint 
named,  at  every  of  such  four  courts,  in  his  own  person  or  by  his  attorney, 
appear  and  offer  himself  against  such  defendant  in  tlie  plea  in  such  plaint 
specified,  according  to  the  custom  of  the  said  city,  then,  at  the  last  of  the 
fuur  courts,  or  at  any  court  holden  or  to  be  holden  after  such  four  defaults 
recorded,  at  the  petition  of  such  plaintiff  in  such  plaint  named,  made  to  the 
court,  it  was  and  had  been  used  for  the  court  to  command  such,  or  any  other 
Serjeant  at  mace  and  minister  of  the  court,  to  warn  such  other  person,  accord- 
ing to  the  custom  of  the  said  city,  to  be  and  appear  at  any  court  af\erwards  to 
be  holden  before  the  mayor  and  aldermen,  to  show  if  any  thing  he  has  or  knows 
to  say  for  himself  why  such  plaintiff  in  such  plaint  ought  not  to  have  execution 
of  such  sum  so  attached  as  aforesaid  ;  and  if  at  such  court  such  Serjeant  at  mace 
return  and  certify  such  other  person  in  whose  hands  such  sum  of  money  is  or 
has  been  attached,  to  be  warned  according  to  such  custom  to  be  and  appear  in 
the  same  court  to  show  such  cause,  and  if  such  person  so  warned,  being  sol- 
emnly called  at  such  court,  do  not  appear  or  has  not  appeared,  but  makes  or 
lias  made  default,  then  it  was  and  from  time  immemorial  it  had  been  used  and 
accustomed  for  such  court  to  award  such  plaintiff  to  have  exeuction  of  such 
sum  so  attached,  to  satisfy  such  plaintiff  the  debt  in  such  plaint  specified,  or  so 
much  thereof  as  such  sum  so  attached  extends  or  has  extended  to  satisfy,  by 
sufficient  pledges  to  be  found  and  given  by  such  plaintiff  in  such  plaint  named, 
in  the  same  court,  according  to  such  custom,  to  restore  to  such  defendant  such 
sum  of  money  so  attached,  if  such  defendant  within  a  year  and  a  day  thence 
next  ensuing,  come  or  has  come  into  the  court  so  holden,  and  disproves  or  has 
disproved  or  avoided  such  debt  in  such  plaint  mentioned,  according  to  the  custom 
of  the  said  city,  and  that  after  such  pledges  found  and  execution  had  of  such 
sums  so  in  the  hands  and  custody  of  such  other  person  attached  and  defended 
by  the  plaintiff  in  such  plaint  named,  such  other  person  in  whose  hands  or 
custody  such  sum  is  or  has  been  attached,  is  or  has  been  dischai^ed  against 
such  defendant  of  the  sum  so  attached  and  had  in  execution,  and  such  defendant 
ill  such  plaint  named  is  or  has  been  discharged  against  the  said  plaintiff  of  so 
much  of  his  debt  in  such  plaint  demanded  by  such  plaintiff,  so  long  as  such 
judgment  and  execution  remain  in  force  and  effect,  not  revoked  or  disproved  by 
*'2^01  '^^^  defendant ;  and  if  such  sum  of  money  so  attached,  *and  defended, 

-^  and  had  in  execution,  amount  not»  nor  has  amounted  to  the  whole  sum 
of  the  debt  in  and  by  the  said  plaint  demanded  by  such  plaintiff  against  such 
defendant,  then  such  plaintiff,  by  the  custom  of  the  said  court,  was,  and  from 
time  immemorial  had  been  used  and  accustomed  to  have  process  against  such 
defendant,  according  to  such  custom,  for  the  residue  of  his  debt  by  him  in  such 
f^Uint  demanded :  and  the  defendant  farther  pleaded  that  the  said  custom  and 
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all  other  customs  of  the  said  city,  obtained  and  used  in  the  said  city  during-  all 
the  time  aforesaid,  were  by  authority  of  a  parliament  of  7th  Mich.  2.,  late  kin^ 
of  England^  after  the  conquest,  ratified  and  confirmed  to  the  then  mayor  and 
commonalty  of  the  said  city  and  their  successors :  And  further  that  Major 
Mnger  and  fV,  Trader  Thorpe^  before  the  commencement  of  this  action  of 
the  plaintift*  against  the  defendant,  on  the  15th  day  of  March^  1813,  in  their 
own  proper  persons  came  into  the  court  of  the  king  before  the  mayor  and  alder 
men  of,  and  in  the  GuUdhcdl  of,  the  said  city,  situate  in  the  parish  of  St,  Mi 
chael^  BcusishaWf  in  the  ward  of  BassishaWj  in  London  aforesaid,  according 
to  such  custom,  aud  then  and  there  affirmed  a  certain  plaint  against  the  plaintiff 
in  a  plea  of  debt  upon  demand  of  80/.,  and  the  said  Major  and  ffiliiam  Traslerf 
then  and  there  in  the  same  court,  according  to  such  custom,  found  pledges  to 
prosecute  such  plaint,  to  wit,  John  Doe  and  Richard  Roe;  and  then  and  there 
appointed  in  their  stead  W.  Jones,  their  attorney  against  the  plaintiff  in  the 
plea  of  the  said  plaint,  according  to  such  custom,  and  by  their  said  attorney 
then  and  there  prayed  process  to  be  thereupon  made  to  them  against  the  plain* 
tiff,  according  to  such  custom  ;  and  it  was  granted  to  them.  Sic.  Whereupon 
at  the  petition  of  the  said  Major  and  FF.  TYasler,  made  to  such  court  by  their 
said  attorney,  and  by  virtue  of  such  plaint,  it  was  commanded  by  the  said  court 
to  J.  Htmivall,  one  of  the  Serjeants  at  mace  of  such  court,  that  he,  according 
to  such  custom,  should  summon  by  good  summoners  the  plaintiff  to  appear  at 
the  same  court  so  holden  before  the  mayor  and  aldermen  of  and  in  the  Guild- 
hall of  the  said  city,  to  answer  the  said  Major  and  PF,  Trasler  in  the  plea  in 
such  plaint  specified ;  and  that  /.  Fumivall  should  return  and  certify  what 
he  should  do  by  virtue  of  the  said  precept ;  and  afterwards  at  the  same  court 
he,  according  to  such  custom,  returned  and  certified  to  the  same  court,  that 
the  plaintiff  had  nothing  within  the  said  city  or  the  liberties  thereof  whereby 
he  could  be  summoned,  nor  was  he  to  be  found  within  the  same ;  and  there- 
upon the  plaintiff  was  then  and  there  at  the  seme  court  solemnly  called,  and 
did  not  appear,  but  made  default ;  and  thereupon  afterwards,  and  before  the 
commencement  of  this  action,  on  the  day  and  year  last  mentioned,  at  the 
same  court,  it  was  alleged  by  the  said  Major  and  PF,  Trasler,  by  their  at- 
torney, that  the  defendant  owed  to  the  plaintiflT  diL  ds,  9d,  in  moneys  num- 
bered, as  the  proper  moneys  of  the  plaintiff*,  and  then  had  and  detained  tlie 
same  in  his  hands  *and  custody ;  and,  therefore,  the  said  Major  and  PF,  rtn^y 
Trasler,  by  their  attorney,  prayed  process  according  to  such  custom,  to  L 
attach  the  plaintiff  by  the  34/.  9s.  9d,  so  being  in  the  custody  of  the  defendant, 
that  the  plaintiff  might  appear  at  the  next  such  court  before  the  mayor  and  al- 
dermen of  and  in  the  Guildhall,  of  the  said  city,  to  answer  the  said  M(tjor  and 
JF.  TVasler  in  the  plea  in  such  plaint  specified ;  whereupon,  at  their  petition, 
it  was  commanded  by  such  court,  and  before  the  commencement  of  this  ac- 
tion, to  the  said  seijeant  at  mace  and  minister  of  such  court,  that  he,  accord- 
ing to  such  custom,  should  attach  the  plaintiff  by  the  said  34/,  99,  9d.,  so  be- 
ing in  the  hands  and  custody  of  the  defendant,  and  the  same  in  his  hands  and 
custody  defend  and  keep  according  to  such  custom,  so  that  the  plaintiff  might 
appear  at  such  a  court  to  be  holden  before  the  mayor  and  aldermen  of  and  in 
the  Guildhall  of  the  said  city,  on  the  1 6th  day  of  March  in  the  year  aforesaid, 
according  to  such  custom,  to  answer  the  said  Major  and  fV.  Trasler  in  the 
plea  in  their  plaint  specified ;  and  that  the  seijeant  at  mace  and  minister  of 
such  court  should  then  return  and  certify  to  such  court  what  he  should  do  by 
virtue  of  that  precept :  and  the  same  day  was  given  to  the  said  Major  and  IV. 
Trasler,  and  afterwards,  to  wit,  at  the  court  holden  on  the  said  16th  day  of 
March,  in  the  year  aforesaid,  the  said  Major  and  W.  Trasler  by  their  said 
attorney,  appeared,  and  the  said  seijeant  at  mace  returned  and  certified  to 
the  same  court,  that  he,  by  virtue  of  the  said  precept,  on  the  16th  day  of 
March,  in  the  same  year,  between  the  hours  of  two  and  three  in  the  afler- 
Doon,  had  attached   the   plaintiff  by  the  said  34/.  9«,  9d.  so  being  in  tha 
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hands  and  custody  of  the  defendant,  and  the  same  defended  and  kept  in 
his  hands  and  custody,  according  to  such  custom,  so  that  the  plaintiff*  might 
appear  at  such  court,  so  liolden  on  the  16th  day  of  March  in  the  same 
year,  to  answer  the  said  Major  and  fV.  Trasler  in  the  plea  in  their  plaint 
specified  ;  and  thereupon  the  plaintiff  at  the  same  court  was  solemnly  called, 
and  did  not  appear,  but  then  and  there  made  a  first  default,  which  said  first 
default  at  the  same  court  was  recorded,  according  to  such  custom  ;  and 
thereupon,  according  to  such  custom,  a  further  day  was  given  by  the  same 
court  to  the  plaintiflT  to  appear  at  the  then  next  such  court,  before  the  mayor 
and  aldermen  of  and  in  the  Guildhall  of  the  said  city,  on  the  17th  day  of 
March  in  the  same  year,  to  answer  the  said  Major  and  fV.  Traahr  in 
the  plea  in  their  plaint  specified  ;  and  the  same  day  was  by  the  same  court 
given  to  the  said  Major  and  fV.  TVasler  in  such  plea,  according  to  such 
custom,  at  which  said  next  such  court,  holden  on  the  day  and  year  last 
mentioned,  the  said  Major  and  fF,  Trashr  appeared,  and  ofiered  themselves 
against  the  plaintiff  in  the  plea  in  their  plaint  specified,  according  to  such 
custom ;  and  thereupon,  at  the  same  court,  the  plaintiff'  was  again  solemnly 
called,  and  did  not  appear ;  but  then  and  there  made  a  second  default,  which 
was  recorded  at  the  same  court,  according  to  such  custom.  The  plea  then 
_AQ-l  proceeded  to  state  a  *third  and  fourth  default  at  courts  holden  on  the  18th 
-^  and  1 9th  of  March^  in  like  manner,  and  thereupon,  afterwards,  and  after 
the  four  defaults  had  been  recorded,  at  the  same  court,  against  the  plaintiff 
in  the  plea  aforesaid,  according  to  such  custom,  the  said  Major  and  fV,  TVcw* 
/fr,  by  Uieir  said  attorney,  prayed  process,  according  to  such  custom,  to  warn 
the  defendant,  the  garnishee,  to  be  and  appear  in  such  court  so  as  aforesaid 
to  be  holden,  to  show  cause  why  the  said  Major  and  fV,  Trasler  ought  not  to 
have  execution  of  the  said  34/.  98.  9(i,  so  attached  in  his  hands  and  custody : 
whereupon,  at  such  a  court,  so  holden  as  aforesaid  on  the  22d  day  of  May,  in 
the  same  year,  at  the  petition  of  said  Major  and  fF,  Trasler  made  in  such 
court,  it  was  commanded  by  the  same  court  to  the  seijeant  at  mace,  that  he,^ 
according  to  such  custom,  should  warn  and  make  known  to  the  defendant  to 
be  and  appear  in  the  same  court  to  be  so  as  aforesaid  holden  on  the  22d  day 
of  May,  to  show  cause  why  the  said  Major  and  fV,  Trasler  ought  not  to  have 
execution  of  the  34/.  99.  9^/.  so  attached  in  his  hands  and  custody,  and  the 
Serjeant  at  mace  should  then  return  and  certify  to  the  same  court  what  he 
should  do  by  virtue  of  such  precept :  and  the  same  day  was  given  by  the 
same  court  to  the  said  Major  and  W,  Trasler,  to  be  there,  &c.,  at  which  court 
the  said  Major  and  W,  "Jrasler  by  their  attorney  appeared,  and  the  seijeant  at 
mace  then  returned  and  certified  to  the  same  court,  that  he,  by  virtue  of  such 
precept  to  him  directed,  and  according  to  such  custom,  had  warned  and  made 
known  to  the  garnishee  to  be  and  appear  at  the  same  court  to  show  such 
cause :  and  tliereupon,  at  the  same  court,  the  defendant  was  solemnly  called 
according  to  such  custom,  and  did  not  appear,  but  made  default ;  whereupon, 
according  to  such  custom,  it  was  considered  by  the  same  court,  that  said  Ma^ 
jor  and  fV.  Trasler  should  have  execution  of  the  said  34/.  9s,  9c/.,  so  at- 
tached and  that  tliey  should  retain  and  hold  the  same  in  full  satisfaction 
of  the  like  sum  of  34/.  9^.  9c^.,  parcel  of  the  debt  in  the  said  plaint  men- 
tioned, by  sufficient  pledges,  to  be  found  and  given  by  them  in  the  same 
court,  according  to  such  custom,  to-  restore  to  the  plaintiff*  the  said  34/.  9s, 
9t/.  so  attached,  if  the  plaintiff  within  a  year  and  a  day  thence  next  ensu- 
ing, should  come  into  the  court,  and  disprove  or  avoid  the  same  debt  in 
the  said  plaint  mentioned,  according  to  such  custom;  whereupon  the  said 
Motor  and  fV»  Trasler^  at  the  same  court,  aceording  to  such  custom,  found 
sufficient  pledges,  to  wit,  W.  Mobbs^  9  Qeorge-streeU  fbster-lane,  Cheapside^ 
ribbon  manufacturer,  and  /.  Liversey,  116  Wood'Street^  Cheapside,  hosier, 
citizens  of  the  said  city,  to  restore  to  the  plaintiff  the  said  34/.  9s.  9d.  so 
attached,  if  the  plaintiff*,  within  a  year  and  a  day  thence  next  ensuing,  should 
Vol.  I.— 17. 
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come  into  the  same  court  holden  as  aforesaid,  and  disprove  and  avoid  tlie 
debt  in  the  said  plaint  mentioned,  according  to  such  custom  :  and  thereupon 
the  said  Major  and  fF.  Traaler^  at  the  same  court,  had  execution  of  said 
34/.  9«.  9^^.,  according  to  the  tenor  of  such  judgment  in  that  behalf  given,  as  by 
the  record  *and  proceedings  thereof  remaining  in  the  chamber  of  the  rvoao 
<Muildliall  of  the  city  oi  London  aforesaid  more  fuUy  appears :  and  the  de-  ^ 
fendant  averred  further,  that  the  said  34/.  9«.  9i.  so  attached,  and  of  which  the 
said  Major  and  TV.  Trasler  had  execution  by  virtue  of  such  judgment,  were  so 
attached  before  the  commencementof  this  suit,  and  were  part  and  parcel  of  the 
several  sums  of  money  in  the  declaration  mentioned,  and  not  other  or  dif- 
ferent; and  that  Johti  Banks  the  now  plaintiff,  and  John  Banks  in  the 
plaint  of  the  said  Major  and  W,  Trasler  mentioned,  were  one  and  the  same 
person,  and  not  other  or  different,  and  tiiat  PF,  Self,  the  present  defendant, 
and  fV,  Self  m  tlie  aforesaid  judgment  and  proceedings  mentioned,  were  one 
and  the  same  person,  and  not  other  or  different :  and  that  the  said  judgment 
and  execution  were  still  in  force,  and  not  in  the  least  by  the  plaintiff  dis- 
proved or  avoided ;  and  further  that  the  defendant,  at  the  commencement  of 
this  suit  of  the  plaintiff,  was  not  nor  is  indebted  to  the  plaintiff*  in  more  money 
than  the  said  34/.  9«.  9  J.  so  attached  and  taken  in  execution  by  the  said  Major 
and  W.  Trasler  by  virtue  of  the  aforesaid  judgment,  and  that  the  said  34/.  9«.  9£/. 
in  which  the  defendant  was  indebted  to  the  plaintiff,  was  the  very  same  and 
identical  sum  of  34/.  9«.  9^.  so  attached  and  taken  in  execution  by  the  said 
Major  and  IV,  Trasler  by  virtue  of  the  judgment  aforesaid  ;  and  this  the  de- 
fendant was  ready  to  verify,  d^.  The  plaintiff  demurred  generally  to  tiiis  plea, 
and  the  defendant  joined  in  demurrer. 

The  points  made  by  the  plaintiff  in  support  of  his  demurrer  were,  that  the 
defendant  ought  in  his  plea  of  the  foreign  attachment  to  have  averred,  1st,  that 
the  plaintiffs  in  the  court  below  swore  to  their  debt  alleged  to  be  due  from  the 
plaintiff  in  this  action.  2d,  That  the  plaintiff  in  this  action  was  indebted  to  tlie 
plaintiffs  in  the  court  below  within  the  jurisdiction  of  that  court,  ddly.  That 
it  ought  to  have  been  further  shown  that  at  the  4th  court  a  sd.fa.  issued  against 
the  garnishee. 

Upon  the  first  point  reference  was  made  by  Best,  Serjt.,  for  the  plaintiff,  to 
Com.  Dis^.  Attachment,  580.  A.  Lut.  985.  Pearse  v.  Calcot,  W.  Jones, 
406,  1  Bo.  Mr.  554.  Hatton  v.  Isemonser,  1  Stra.  641.  APBaniel  v. 
Hughes,  3  East,  367,  and  Morris  v.  Ludlam,  2  H.  Bl.  362.  Upon  the 
second  point  were  cited  1  Ro.  Mr.  554.  pi.  3  &  4.  Morris  v.  Ludlam,  2  H. 
Bl.  362.  Horton  v.  Beckman,  6  T.  R.  760.  Lord  Kenyon^s  judgment  there. 
1  Vent.  236.  Co.  Dig.,  Foreign  Attachmtnt,  D.  8  Xev.  23.  Lut.  984. 
Latch.  208.  Hern  v.  Stuhbers,  Priv.  Lond.  213.  1  Saund.  67.  note  1.  &, 
74.  note  1.  1  Rol.  Mr.  554.,  K.  pi.  4.  22  Ed.  4.  30.  b.  Trevor  v.  IVall,  1 
T.R.  151.  Oram  v.  Embrey,  Trin.  29  G.  3.  B.  R.  Stanian  v.  Davis,  6 
Mod.  223.  S.  C.  Salk.  404,  and  Peacock  v.  Bell,  1  Saund.  73.  And  upon 
the  third  point  reference  was  made  to  1  RoL  655,  line  15,  and  1  Com.  Dig, 
422. 

Shepherd,  Serjt.,  for  the  defendant,  cited  on  the  second  objection,  2  Sho.  506. 

*The  court  observed  that  the  uniform  course  of  pleading  had  been  so  r^o^o 
ever  since  the  time  of  the  year-books,  Edw.  4.*s  time:  and  it  was  too  ^ 
much  to  ask  them  to  overthrow  so  uniform  a  practice  without  citing  so  much 
as  a  single  applicable  case  in  favor  of  that  request. 

Judgment  for  the  defendant.! 

[t  See  4  B.  &  A.  646,  Nonell  v.  Hullett  et  al] 
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WALKER  t>.  BARNES. 

[1  Marsh.  36.] 

The  drawer  of  ft  bill  which  is  dishonored  by  the  acceptor,  is  not  liable  to  pay  interest  for 
the  time  which  elapses  between  the  dajr  whereon  the  bill  becomes  due,  and  the  day 
when  the  drawer  receives  notice  of  the  dishonor. 

Thb  was  an  action  npon  a  bill  of  exchange,  dated  the  8th  of  Afoy,  1812, 
drawn  by  the  defendant  npon  Spenee^  at  a  month's  date,  payable  to  the  defend- 
ant's order  for  10/,  accepted  by  the  drawee,  and  dishonored  by  him  when  pay- 
able and  presented  for  payment.  The  defendant  pleaded  non  aaiumpnt  as  to 
aU  except  10/.,  and  as  to  that,  that  he  was  at  all  times  afler  making  his  pro- 
Aiise,  ready  and  willing  to  pay  the  10/.,  and  that  he  tendered  that  sum*  to  the 
plaintiff  on  the  11th  of  Junt^  1812,  being  the  day  when  the  bill  became  pay- 
able :  the  plaintiff  in  his  replication  joined  issue  on  the  non  assumpsit^  and  trav- 
ersed the  tender,  in  manner  and  form  alleged.  Upon  the  trial  of  the  cause  at 
the  fFestnwiBter  sittings  aAer  Trinity  term,  1813,  before  Mansfield^  G.  J.,  it 
appeared,  that  on  the  11th  of  June  the  bill  was  presented  for  payment  by  the 
holder  of  it,  who  resided  in  Charles^treet,  Middlesex  Hospital^  and  who,  on 
the  twelfth  wrote  a  letter,  and  pat  it  into  the  two-penny  post-oflice,  where  it 
was  marked  with  the  post-mark  of  four  in  the  afternoon,  apprizing  the  defend- 
ant of  the  non-payment,  and  that  the  bill  lay  with  the  holder.  About  eleven 
o'clock  on  the  morning  of  the  thirteenth,  the  defendant  tendered  10/.  which 
was  refused.  For  the  plaintiff,  it  was  objected  that  the  tender  did  not  cover 
the  whole  demand,  inasmuch  as  damages  were  due  for  the  interest  of  the  note 
*2411  ^^^""f  ^^®  detention  *of  the  debt  from  the  1 1th  to  the  13th,  and  that  the 
-I  plaintiff  was,  therefore,  entided  to  a  verdict  on  the  issue  of  non  ansump^ 
i£f,  for  which  was  cited  the  case  o(  Hume  v.  Peploe,  8  Eaet,  168,  and  Mans- 
fields  C.  J.,  reserved  the  point,  subject  whereto  the  jury  found  a  verdict  for  the 
defendant  on  both  issues,  with  liberty  to  move  to  enter  a  verdict  with  nominal 
damages  for  the  plaintiff. 

BeaU  Seijt,  in  this  terra,  had  accordingly  obtained  a  rule  mW,  against  which 

Shepherd^  Seijt.,  now  showed  cause :  he  urged  that  there  was  no  distinction 
between  this  case  and  the  case  of  goods  sold,  wherein,  although  there  was  an 
existing  debt  from  the  moment  of  delivery,  yet  a  reasonable  time  was  given 
for  payment;  and  it  was  no  Smswer  to  a  tender  of  the  price,  to  show  that  it  was 
not  made  on  the  day  the  debt  accrued.  The  holder  of  a  bill  has  a  right  to 
arrest  the  acceptor  without  any  presentment  to  him,  but  it  could  not,  therefore, 
be  said  that  a  tender  by  the  acceptor  on  the  following  day  was  evidence  that 
he  was  not  always  ready  to  pay.  Until  the  drawer  receives  from  the  holder 
notice  of  the  dishonor  of  the  bill  by  the  acceptor,  the  drawer's  obligation  to 
pay  does  not  commence.  The  notice  was  not  given  till  the  12th,  and  at  eleven 
o'clock  on  the  morning  of  the  Idth  the  defendant  made  the  tender,  which  was 
an  exercise  of  all  reasonable  diligence:  the  case  of  Hume  v.  Peploe^  8  Eaat^ 
168,  was  decided  on  the  defective  form  of  pleading  the  tender;  namely,  that 
the  defendant  was  ready  to  pay  from  the  time  of  making  the  tender.  Here  the 
defendant  avers  that  he  was  always  ready  to  pay,  and  that  at  a  certain  time 
before  the  action  he  offered  to  pav,  and  no  previous  demand  and  refusal  was 
proTed,  which  would  have  disaffirmed  the  continual  readiness,  nor  had  the 
MJo-1  plaintiff  controverted  that  allegation,  and  the  jury  had  ^properly  found 
-'  the  verdict  for  the  defendant;  if  the  plaintiff  contended  that  a  tender 
made  afler  the  day  was  not  a  sufficient  bar,  he  ought  to  have  demurred  to  the 
I^ea. 

Be$t^  Seijt.,  in  support  of  his  mle,  urged  that  the  drawer  of  a  bill  was  a 
guaranty  for  the  acceptor,  as  such,  he  contracted  that  the  acceptor  should  per- 
fbnn  his  contract,  or  otherwise  that  he,  the  drawer,  would  be  answerable  for  all 
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damage  snstained  by  reason  of  the  acceptor's  non-performance.  That  damage 
commenced  as  soon  as  the  acceptor  had  failed  to  fulfil  his  contract ;  and  the 
drawer  did  not  discharge  his  guaranty,  unless  be  paid  the  holder  as  weU  the 
amount  of  the  bill,  as  all  damages  that  had  bfeen  sustained  by  reason  of  the  de- 
tention. And  although  the  drawer  could  not  be  sued  until  notice  of  the  dishonor, 
yet,  immediately  after  notice,  he  became  liable  to  make  good  ab  initio  the  ac- 
ceptor's breach  of  contract.  The  plea  of  tender  could  not  be  demurred  to  :  it 
only  professed  to  cover  10/.  of  the  demand,  and  as  to  10/.  it  might  be  good,  but 
the  plaintiff  was  entitled  to  a  further  sum  as  unliquidated  damages,  to  which  a 
tender  neither  could  be  nor  had  been  pleaded,  but  to  which  demand  the  defend- 
ant had  pleaded  the  general  issue,  and  upon  that  issue  something  remained  to 
be  recovered,  and  the  plaintiff,  and  not  the  defendant,  was,  therefore,  entitled  to 
tiic  verdict.  The  verdict,  too,  as  it  respected  the  tender,  was  against  evidence, 
for  the  tender  was  averred  to  be  made  on  the  1  Ith,  and  the  proof  was  of  a  tefl- 
der  on  the  13th.  The  videlicet  under  which  the  allegation  was  laid,  would  not 
cure  the  variance,  since  thfi  averment  was  material.  If  the  tender  had,  in  truth, 
been  made  on  the  lith,  it  would  have  been  a  bar  to  the  action,  because  on  that 
day  no  interest  had  accrued ;  but  a  tender  on  no  subsequent  day  would  have  the 
same  effect,  because  on  every  subsequent  *day  interest  had  accrued ;  reojo 
although  the  damages  in  the  present  case  wei«  less  than  a  halfpenny,  ^ 
yet  if  the  bill  had  been  for  many  thousand  pounds,  and  the  interval  which 
elapsed  before  notice  reached  the  drawer,  had  been  of  many  months'  continu- 
ance, which  might  easily  happen  in  the  case  of  foreign  bills,  the  damages  would 
have  been  a  considerable  sum ;  and  the  same  principle  must  govern  the  one 
case  and  the  other.  This  was  not  like  the  case  of  goods  sold,  which  do  not 
bear  interest,  because  the  law  intends  a  reasonable  time  for  payment  of  them  : 
it  was  more  like  the  case  of  a  bond,  upon  which  solvit  post  diem  was  no  plea, 
until  it  was  given  by  statute.  If  the  defendant's  argument  is  right,  the  defend- 
ant would,  in  all  actions  on  bills  of  es^change,  be  entided  to  deduct  from  the 
verdict  the  amount  of  interest  between  the  day  whereon  bills  became  due,  and 
the  day  when  the  first  notice  is  given  of  the  dishonor  to  the  drawer ;  but  that  is 
contrary  to  universal  practice,  and  never  yet  was  contended  for. 

Mansfield,  C.  J.  The  case  has  been  well  argued,  but  the  plaintiff  is  not 
entitled  to  a  verdict.  If  the  acceptor  does  not  pay  the  bill  when  it  is  due,  the 
drawer  cannot  find  out  by  inspiration  who  is  the  holder ;  and  till  he  finds  out 
that,  he  cannot  pay  the  bill ;  when  he  has  found  out  who  is  the  holder,  he  is 
bound  to  pay  the  bill  within  a  reasonable  time ;  if  he  does  not,  he  is  liable  to 
damages  for  not  performing  his  contract,  those  damages  are  the  interest  on  the 
bill.  The  drawer  has  notice  of  the  dishonor  on  the  12th :  on  the  morning  of 
the  13th  he  tenders  the  money.  Is  not  this  all  that  a  man  can  reasonably  be 
required  to  do  ?     Is  it  not  all  that  he  undertook  to  do?     The  verdict  is  righu 

HsATH,  J.  I  am  of  the  same  opinion.  It  would  occasion  many  mischievous 
actions  if  it  w^re  otherwise. 

^Dallas,  J.     It  seems  to  me  that  there  is  no  unjust  detention  of  the  r^^s^ 

debt  for  which  any  damages  ought  to  have  been  given :  the  drawer  has  L 

done  all  be  could :  he  was  not  bound  to  pay  except  from  the  time  of  the  notice 

given  ;  he  has  done,  therefore,  all  that  he  was  bound  to  do,  and  was  entitled  to  a 

verdict*t 

Rule  dischargedp. 
t  Chamhre,  J.,  was  absent. 

t  [See  3  Barn.  &  Aid.  696,  WindU  v.  Andrems.l 
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BUNN  V.  CHANNEN. 


Common  of  paatnre  appartenant  tp  a  meanuage,  for  cattle  not  levant  and  couch^m  on  the 

messuage. — Quatre. 
Common  appurtenant  conyerted  co  common  in  gross  by  demising  it. — Quare, 

In  replevin  for  taking  two  milch  cows  in  Lord*9  Mtad^  in  the  parish  of 
CharmuiMter^  in  the  county  of  I)or»et,  tried  before  Chambre,  J.  nt  the  Dor- 
che$t€r  spring  assizes,  1813,  the  plaintiff  pleaded  to  the  defendant's  avowry  a 
right  of  common  of  pasture  for  two  cows,  appurtenant  to  a  messuage.  Upon 
the  evidence  it  appeared  that  there  was  not  land  parcel  of  the  messuage  sufficient 
to  winter  the  cows,  but  no  objection  was  taken  by  the  plaintiff's  counsel  on 
that  score.  The  persons  in  the  parish  having  similar  common  rights,  were,  as 
it  appeared  in  evidence,  in  the  practice  of  letting  them.  After  verdict  for  the 
plaintiff,  Pellf  Serjc,  had  in  Easter  term,  1813,  obtained  a  rule  nisi  for  a  new 
trial,  upon  the  ground  that  the  verdict  was  against  the  evidence  of  the  facts, 
trhich  it  would  be  immaterial  here  to  detail.  On  this  day  Chambre,  J.,  in 
reporting  the  evidence,  observed  that  it  appeared  that  the  commoners  were  in 
the  habit  of  letting  these  rights,  and  for  the  time  converting  them  into  common 
in  gross:  that  this  common  was  common  appurtenant, but  it  seemed,  that  it  did 
not  require  levancy  and  couchancy. 

The  rule  was  made  absolute  for  a  new  trial  on  payment  of  costs. 


,9«.^     «RANDL£  et  al..  Assignees  of  ANDERSON  a  bankrupt, 
^^^^  V.  BLACKBURN. 

The  whole  of  the  acconnt  which  a  party  gives  of  a  transaction  must  be  taken  together, 
and  his  admission  of  a  fact  disadvantageous  to  himself  shall  not  be  received,  without  re 
ceiving  at  the  same  time  his  contemporaneous  assertion  of  a  fact  favorable  to  himself. 

And  that,  not  merely  aa  evidence  that  he  made  such  a  counter-claim,  bu*  as  admissible  evi- 
dence of  the  existence  of  the  matter  in  his  discharge,  which  he  asserts. 

This  was  an  action  for  goods  sold  and  delivered,  warehouse  room,  and  other 
articles.  Upon  the  trial  at  Guildhall^  at  the  sittings  in  this  term  before  Mara- 
fields  C.  J.,  it  appeared  that  the  plaintiffs  having  made  a  request  that  the 
defendant  would  settle  his  account,  the  defendant,  who  had  a  counter-claim  made 
out  in  his  own  hand-writing  the  following  statement : 

Account,  Drs.  Messrs.  Quintin,  Blackburn  ^  &>n,  as  agent  for  the 
owners  of  the  ship  Union,  in  account  with  the  assignees  of  David 
Anderson  ^  Co. 

Drs.  To  white  oak       .            •  .            •            . 

While  pine           -  -            -            •            , 

Ditto              -           .  -            •           . 

Ground-rent  and  sundries  .... 


One-tenth  off  for  exchange 


Discount  20  per  cent. 


£.    s. 

465  6 

168  10 

32  0 

62  6 

d. 
3 
6 
0 
3 

718  2 
71  JO 

0 
2i 

646  5 
161  11 

91 
3 

d^07  17 

Oi 

M 
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He  delivered  this  account  to  his  own  agent,  the  witness  Si7iclair,  having 
previously  instructed  him  as  to  the  nature  of  the  defendant's  counter-claim,  and 
desired  him  to  wait  on  the  plaintiffs  and  adjust  the  account  with  tliem,  where- 
upon  Sinclair  wrote  down  on  the  same  paper  the  following  memorandum: 
**N.  B. — Bill  of  lading  marked  by  Andernon  fy  Co.  Demurrage,  104  days, 
at  seven  guineas  a  (my,  from  the  4th  of  July  to  the  17th  of  October:^' 
*and  went  to  the  plaintiffs,  of  whom  he  made  a  claim  for  the  764/.  r^n^ft 
Ss,  demurrage,  but  they  not  allowing  it,  the  meeting  produced  no  '- 
settlement,  but  he  led  the  above-mentioned  paper  in  their  hands,  which,  upon 
the  trial,  they  produced  as  evidence  of  the  defendant's  admission  of  the  whole 
of  the  plaintiff's  demand.  Mans/iM^  C.  J.,  however,  held,  diat  the  whole 
which  appeared  on  that  paper  must  be  taken  together,  and  that  it  admitted  only 
tJie  balance  of  the  account  after  deducting  the  demurrage ;  and  the  jury,  under 
his  direction,  found  a  verdict  for  the  balance  only. 

Vaugharif  Serjt.,  in  this  term  moved  to  increase  the  damages  by  the  amount 
of  the  demurrage,  contending  that  the  plaintiff  had  distinctly  admitted  upon  this 
paper  that  he  was  indebted  in  the  whole  sum  demanded  on  the  one  side,  and 
that  on  the  otlier  side  he  only  set  up  a  counter-claim  to  reduce  it,  which  he  was 
bound  to  substantiate  by  evidence,  but  that  he  had  given  no  evidence  whatever 
that  any  thing  was  due  to  him  for  demurrage.  There  was  an  admission  and 
mutual  acquiescence  as  to  the  one  side  of  the  account,  but  as  to  the  other  there 
was  no  mutual  acquiescence.  The  defendant  does  not  even  claim  or  enter  it  as 
an  item  of  credit  on  that  account. 

Mansfield,  C.  J.  The  defendant  never  admitted  this  account  as  distinct 
from  the  demurrage:  his  statement  was  made  all  in  one  breath;  and  I  cannot 
distinguish  what  he  admitted  to  be  due  for  the  tunber,  from  what  he  claimed  fo" 
the  demurrage:  the  verdict,  therefore,  was  only  for  the  balance,  and  was  per- 
fectly right.  Sinclair  was  to  go  to  the  plaintiff's  to  settle  the  account,  to 
receive  what  was  due  from  them,  and  allow  what  was  due  to  them.  It  would 
be  doing  monstrous  injustice  if  we  were  not  to  hold  this,  that  the  whole  of  the 
'declaration  must  be  taken  together.  I  always  have  thought  that  if  a  r»o47 
man  gave  an  account  of  a  transaction,  the  whole  of  it  must  be  taken  ^ 
together. 

Heath,  J.,  was  of  the  same  opinion. 

CuAMBRE,  J.,  concurred. 

The  court  refused  the  rule.t 
• 

t  [See  15  Johns,  409,  Walden  ei  al,  v.  Sherburne  et  al] 
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If  a  tenant  bind  himself  in  a  penalty  of  lOOZ.  for  performance  of  repairs  wi  .ain  a  certain 
time,  the  court  will  not  permit  him  lo  be  holden  to  bail  for  the  100/.  up</n  an  affidavit 
which  does  not  show  in  what  respect  and  to  what  amount  he  has  violated  bis  contract. 

Heywood,  Serjt.,  had  obtained  a  rule  nisi  that  the  bail-bond  which  had  been 
given  in  this  case,  might  be  delivered  up  to  be  cancelled  upon  the  defendant's 
entering  a  common  appearance.  The  defendant  had  been  holden  to  bail  upon 
the  plaintiff's  affidavit,  which  stated  that  by  a  certain  memorandum  of  agree- 
ment made  between  the  plaintiff  and  the  defendant,  after  reciting  that  the  plain- 
tiff bad  complained  that  the  farm,  premises,  fences,  gates,  &c.,  belonging  to  the 
farm  called  Sych  bant  ucha^  in  the  parish  of  Penderrin,  in  the  county  of  Bre- 
con,  had  been  long  before  neglected,  and  were  then  out  of  repair,  the  defendant 
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agreed  and  engaged,  in  order  to  prevent  litigation,  that  he  would  within  six 
months  put  all  and  singular  the  premises  into  good  and  tcnantable  repair,  sucti 
repair  to  be  pointed  out  by  Mr.  Shepfurdf  and  to  be  done  to  the  satisfaction  of 
Mr.  Morgan^  of  Grawan;  and  in  consideration  of  the  plainti6f's  allowing  to 
the  defendant  the  above-mentioned  time  to  do  the  repairs,  he  thereby  engaged  to 
pay  the  plaintiff  the  sum  of  100/.,  in  case  the  defendant  should  neglect  to  per- 
form the  said  agreement  in  all  respects ;  and  that  it  was  thereby  further  agreed, 
*2481  ^^^  ^^  consideration  of  *that  agreement,  no  further  proceedings  should 
-^  be  taken  in  an  ejectment  which  the  plaintiff*  had  commenced,  and  that 
each  party  should  pay  his  own  costs  thereof;  and  the  plaintiff*  proceeded  to 
swear  that  the  defendant  was  jusdy  and  truly  indebted  unto  the  plaintiff'  in  tlie 
sum  of  100/.  in  that  agreement  in  that  behalf  mentioned,  for  and  by  reason  of 
his  not  having  put  all  and  singular  the  premises  into  good  and  tenantable  repair 
according  to  tlie  agreement,  although  six  months  from  the  date  of  the  agreement 
had  elapsed,  and  although  the  plaintiff"  had  performed  the  agreement  on  his 
part  Hey  wood  contended  that  no  such  debt  arose  upon  the  recited  agreement, 
as  would  justify  the  plaintiff*  in  holding  the  defendant  to  bail  in  this  case ;  for 
that  it  did  not  appear  that  any  repairs  had  been  pointed  out  by  Shepherd  to  be 
done,  or  that  Morgan  was  dissatisfied  with  the  manner  of  doing  them.  Neither 
was  it  fit  that  a  defendant  should  be  holden  to  bail  on  a  contract,  on  which  a 
jury  would  be  entitled  to  assess  the  damages  really  sustiined,  and  they  might 
be  much  less  than  the  sum  sworn  to. 

Shepherds  Serjt.,  showed  cause,  contending  that  this  sum  was  in  the  nature 
of  liquidated  damages,  and  that  it  was  positively  sworn  to  be  due. 

Mansfield,  C.  J.,  held  that  the  defendant  ought  not  to  be  holden  to  baiL 

Heath,  J.  I  think  so  too.  It  is  a  very  great  power  which  one  man  has 
over  another:  the  oath  cannot  be  controverted;  and  it  ought  to  be  very  distinctly 
shown  on  the  affidavit  that  there  is  a  debt 

Chambre,  J.     I  think  the   affidavit  is  insufficient.     If  the  damages,  as  the 

*2491  ^^^^ndant*s  counsel  observes,  were  *eyer  so  small,  the  whole  sum,  if  not 

-^  to  be  considered  as  a  penalty,  would  be  recoverable ;  but  in  Astley  v. 

Wddon^  2  Boi,  ^  FuU,  346,  that  circumstance  determined  the  court  to  hold 

the  sum  a  penalty.     But  here  I  think  the  affidavit  is  not  sufficient. 

Rule  absolute  to  dischaige  the  defendant  oat  of  ctistody. 


ANONYMOUS. 

-,  plaintiff*,  ,  deforciant. 


Blosset,  Serjt.,  moved  that  a  fine  might  pass  as  to  all  the  conusors  except 
as  to  one,  whose  acknowledgment  had  been  taken  incorrectly,  and  whose  inter- 
est was  BO  inconsiderable,  that  the  parties  did  not  think  it  worth  while  to  have 
another  fine  firom  her. 

Hat. 
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LLOYD  V.  CRISPE. 

If  Uw  TeDdor  of  a  lease,  in  which  is  a  covenant  not  to  assign,  contract  to  assign  his  inter- 
est, it  is  incumbent  on  him,  and  not  on  the  purchaser,  to  procure  the  lessor* s  license 
for  the  assignment. 

If  a  covenant  not  to  assign  contain  an  exception  in  favor  of  assignment  by  will,  temple, 
that  execntors  claiming  under  the  will  are  not  within  the  exception,  so  as  to  be  at  liberty 
to  sell  for  payment  of  debts  without  license  of  the  lessor.    Fer  Mantjield,  C.  J. 

This  was  an  action  of  assumpnt:  the  declaration  stated,  that  by  an  agree- 
ment made  between  the  defendant  of  the  one  part,  and  the  plaintiff  of  the  other 
part,  the  defendant  in  consideration  of  50/.  earnest  then  paid,  and  the  furihcr 
sam  of  291/.  6«.  to  be  paid  to  him  by  the  plaintiff  at  the  time  thereinafter  men- 
tioned, did  thereby  agree  to  sell  and  assign  over  anto  the  plaintiff  all  his  interest 
in  the  lease  of  the  *Duke^8  Head,  situate  at  Lealherheadt  seven  years  of  r«.2r3 
which  were  unexpired  at  Lady-day  then  last,  subject  to  a  rent  of  18/.  ^ 
ISs.  per  annum;  also  to  a  covenant  to  brew  all  beer  sold  on  the  premises,  and 
buy  Uie  malt  for  that  purpose  of  Mr.  fVUiiam  Stone,  of  Leatherhead^  which 
covenant,  with  others  contained  in  the  said  lease,  had  then  been  read  and 
explained  to  the  satisfaction  of  the  plaintiff;  and  the  defendant  did  thereby 
agree  further  to  sell  such  part  of  his  household  furniture,  fixtures,  utensils,  and 
effects  then  on  the  premises,  and  that  he  miglit  have  a  right  to  dispose  of,  at  a 
fair  appraisement,  to  be  made  by  E.  Imber  fy  Co.;  and  the  defendant  did  also 
agree  to  sell  his  stock  of  beer,  foreign  and  British  spirits  and  wines,  not  ex- 
ceeding 150/.,  the  value  of  which  should  be  ascertained  by  two  proper  persons 
or  their  umpire ;  and  also  to  assign  the  beer  and  other  licenses,  on  being  paid 
for  the  unexpired  term  therein;  to  mend,  or  allow  for,  all  external  damaged 
windows,  and  clear  the  premises  from  all  arrears  of  rent  and  taxes  whatever 
up  to  the  20th  day  of  September  then  next,  which  was  the  time  mutually  agreed 
on  for  quitting  and  taking  possession,  and  completing  that  agreement;  all  ex- 
penses attending  the  completion  of  which  should  be  paid  in  equal  moieties  by 
the  vendor  and  the  purchaser;  in  consideration  of  which,  the  plaintiff  did  agree 
to  accept  such  assignment  of  the  lease,  pay  the  rent,  and  perform  every  cove- 
nant on  the  lessee's  part  contained  therein  from  thenceforth,  and  also  pay  the 
sum  of  201/.  5^.,  the  remaining  part  of  the  purchase-money  for  the  lease; 
also  accept  and  pay  for  the  goods,  fixtures,  stock  in  trade,  &c.  at  the  several 
sums  the  same  might.be  appraised  at  as  aforesaid;  and  if  the  plaintiff  should 
neglect,  or  refuse  to  comply  with,  or  not  complete  his  part  of  that  agreement 
on  or  before  the  20th  day  of  September  then  next,  the  deposit-money  then 
paid  should  be  forfeited,  and  the  defendant  should  be  at  full  ^liberty  to  r«Qri 
dispose  of  the  premises.  And  for  the  true  performance  of  that  agree-  ^ 
ment,  the  plaintiff  and  the  defendant  bound  themselves  unto  the  other  in  the  sum 
of  100/.,  thereby  mutually  agreed  to  be  the  damages  ascertained  and  fixed  on 
breach  thereof;  the  said  sum  of  100/.  to  become  a  just  debt,  and  recoverablt* 
in  any  of  his  majesty's  courts  of  law,  it  being  first  understood  and  agreed,  that 
the  plaintiff  should  pay  the  amount  of  the  lease,  stock,  and  effects,  and  the 
defendant  should  accept  the  same  in  the  following  manner,  that  is,  that  the 
plaintiff  should,  at  the  time  of  taking  possession,  pay  unto  the  defendant  the 
sum  of  500/.  in  Bank  of  England  notes,  and  give  three  bills,  of  equal  sums, 
to  be  then  dated,  payable  in  one,  two,  and  three  months,  for  the  amount  of  the 
stock  of  beer;  and  for  the  remainder  of  the  sum,  being  under  100/.  the  defend- 
ant thereby  agreed  to  give  the  plaintiff  credit  for  the  space  of  twelve  months, 
and  for  any  further  sum  not  exceeding  50/.  eighteen  months'  credit,  and  so  on 
for  every  50/.  till  the  amount  was  made  up,  f  exclusive  of  the  stock  of  spirit;!, 
wines,  and  compounds,)  the  plaintiff  to  give  the  defendant  such  security  for  the 
same,  as  E,  Imber  should  propose.  The  plaintiff  then  averred  mutual  pro- 
mises, and  readiness  on  his  part  to  accept  and  receive  from  the  defendant  an 
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assignmeBt  of  ihe  lease,  and  pay  the  rent,  and  perform  every  covenant  on  the 
lessees'  part  contained  therein,  and  every  other  particular  of  Ihe  agreement, 
enomerating  them ;  but  that  the  defendant  did  not  nor  would,  (although  often 
requested,)  on  the  said  29th  day  of  Stpiembtr^  or  at  any  other  time,  assign 
ever  onto  the  plaintiff  all  his  interest  to  the  lease  of  the  said  Duke* 8  Head^  or 
give  the  plaintiff  possession  thereof,  or  perform,  or  fulfil  the  agreement  on  his 
part  to  be  peribrmed  and  fulfilled,  but  had  wholly  neglected  and  refused,  con- 
trary to  the  tenor  and  effect  of  the  said  agreement  in  that  behalf,  and  of  the 
*252l  defendant's  promise,  *and  in  breach  thereof;  and  the  plaintiff  averred 
•J  special  damage,  and  that  thereupon,  under  and  by  virtue  and  by  reason 
of  the  breach  of  the  agreement,  the  defendant  had  forfeited  and  become  liable 
to  pay  to  the  plaintiff  the  sum  of  100/.  in  the  agreement  mentioned.  The  second 
count  averred,  that  in  consideration  of  the  several  matters  to  be  done  on  the 
plaintiff's  part  of  the  contract,  as  above  enumerated,  the  defendant  undertook 
that  he  had  then  lawful  title,  right,  and  authority  to  assign  the  lease  of  the  pre- 
mises,  and  averred  as  a  breach  that  he  had  no  right  to  assign.  There  were  also 
the  usual  money  counts.  Upon  the  trial  of  this  cause  at  the  sittings  ^fter  Hilary 
term,  1813,  it  was  proved  that  the  lease  of  the  Duke's  Head,  which  had  origin- 
ally been  granted  to  Kerehaw,  contained  a  proviso  for  re-entry  on  breach  of 
covenant,  and  a  covenant  on  behalf  of  the  tenant,  that  Kernhaw,  his  executors, 
administrators,  or  assigns,  should  not  nor  would,  at  any  time  during  the  term, 
assign  over  or  otherwise  part  with  that  indenture,  or  the  demised  premises,  to 
any  person  or  persons  whomsoever,  except  by  his  or  their  last  will  and  testa- 
ment, without  the  license  of  the  lessor,  his  heirs  and  assigns,  in  writing,  under 
his  or  their  hand  and  seal  for  that  purpose  first  had;  it  appeared  to  be  recited 
by  the  assignment  to  Crime,  that  the  original  lessee  was  dead ;  he  had  by  his 
will  devised  his  lease  to  A/crry  Kershaw,  his  widow,  and  appointed  her  and 
others  his  executors ;  and  all  his  executors  had  assigned  the  lease  to  the  defend- 
ant, without  assenting  to  the  devise  to  the  widow.  It  was  distinctly  proved 
that  the  lessor  had  received  rent  from  the  defendant  in  1809,  and  ever  since, 
but  it  was  not  distinctly  proved  that  he  had  previously  become  acquainted  with 
the  fact  of  alienation.  The  defendant  had  accompanied  the  plaintiff  on  the  28th 
of  September,  the  day  preceding  the  day  fixed  for  the  completion  of  the  agree- 
ment, to  the  lessor,  to  endeavor  to  obtain  his  consent  to  the  assignment, 
«d^^l  *bot  the  lessor  declined  giving  it,  saying  it  must  be  a  subject  of  consid- 
-I  eration.  The  defendant  at  the  trial  contended,  that  he  had  not  contract- 
ed to  obtain  the  lessor's  consent  to  the  assignment ;  it  was  incumbent  on  the 
plaintiff,  who  by  the  contract  admitted  full  notice  of  all  the  covenants  in  the 
lease,  to  procure  tliat ;  and  as  he,  the  defendant,  was  willing  to  assign  his  lease, 
if  the  plaintiff  would  accept  it,  and  receive  the  residue  of  the  purchase-money, 
he  had  done  all  which  he  had  contracted  to  perform,  and  the  plaintiff  could  not 
recover  back  the  deposit,  but  must  be  nonsuited.  Manefield,  C.  J.,  was  of 
opinion,  that  the  plaintiff  having  had  the  cx)venants  read  over  to  him,  and  being 
perfectly  conusant  of  the  restriction  against  alienation,  had  taken  on  himself  to 
obtain  the  landlord's  consent,  and  he  accordingly  directed  a  nonsuit. 

Best,  Seijt.,  had  in  Easter  term,  1813,  obtained  a  rule  nisi  to  set  aside  the 
nonsuit  and  have  a  new  trial. 

Shepherd,  Serjt,  in  Trinity  term  showed  cause.  He  contended  that  the 
defendant  was  well  in  as  assignee,  for  the  lessor  had  received  rent  of  him  for 
several  years,  and  had  thereby  waived  the  forfeiture,  if  any  had  been  incurred, 
and  that  after  such  waiver,  the  assignee  was  at  liberty  to  re-assign  to  whom  he 
would,  without  any  further  consent  of  the  lessor.  The  executors  of  Kershaw 
likewise  came  within  the  exception :  as  Kershaw  might  by  will  assign  to  his 
executors,  so  might  his  executors  legally  assign  to  any  other  person,  for  the  law 
intends  that  they  take  the  assets  for  the  payment  of  debts,  for  which  it  is  neces- 
sary that  they  should  be  sold ;  the  executors,  therefore,  were  not  restrained  by 
any  further  assignment;  but  if  they  were,  the  forfeiture  had  been  waived. 

Vol.  I     18.  «2 


138  Lloyd  v.  Crispe.  M.  T.  1813.  [253 

[^Gibbs,  J.     The  ground  of  Dufnport*»  case^  4  Co,  119,  was  this:  die  proviso 
was,  that  the  lessee  or  his  ^assigns  should  not  alien  the  premises  to  r«o54 
any  person  or  persons  without  the  special  license  of  the  lessors :  the  ^ 
lease,  therefore,  was  to  be  void  if  any  assignment  was  made.     And  there  the 
court  was  of  opinion,  that  if  the  condition  was  once  dispensed  with,  it  was 
wholly  dispensed  with,  because  the  provision  for  making  void  must  exist  entire 
or  not  exist  at  all.     But  here  is  an  exception  out  of  the  original  restriction  to 
alienate,  so  that  in   the   alienation  by  will,  made  by  the  lessee,  there  was 
nothing  to  license.      Although   the   excepted   alienation   might   be    lawful, 
yet  if  the  subsequent  alienation  by  the  executors  were   unlawful,  the   for- 
feiture thereby  incurred   was  waived  by  the  receipt  of  rent  from   the  de- 
fendant    But  the  true  construction  is,  that  every  sul»equent  assignee  claiming 
under  the  will  of  the  lessee,  was  at  liberty  to  assign.     {^Mansfield^  C.  J.  How 
is  it  material  to  the  defendant  which  way  that  question  may  be?     For  here  is 
an  assignment  undoubtedly  made  to  the  defendant  by  Mary  Kershaw^  either  as 
legatee  or  executrix,  and   this    assignment  is   assented    to   by   the  lessor. 
Chambre,  J.     It  is  no  breach  of  the  condition,  if  it  is  excepted  by  the  condition 
itself;  it  is  no  violation  of  the  condition  imposed  by  the  landlord;  there  is  no 
permission,  therefore,  given  by  him.     Gibb»^  J.    Is  not  this  the  strength  of  the 
defendant's  case,  that  the  proviso  makes  an  assignment  by  the  lessee,  his 
executors,  administrators,  or  assig^ns,  void,  except  it  be  an  assignment  by  will  ? 
Now  here  is  an  assignment  by  Kershaw  by  will :  here  is  another  assignment 
by  his  executors,  not  made  by  will,  which  falls  within  the  proviso,  and  not  within 
the  exception.  I  do  not  say  that  the  defendant  is  right  on  the  whole :  but  is  not 
this  the  strength  of  his  case,  that  though  Kershaw's  assignment  was  good,  and 
the  assignment  by  the  executors  bad,  yet  that  the  subsequent  receipt  of  rent  by 
the  lessor  from  the  defendant,  has*  waived  the  forfeiture  and  released  the  con- 
dition?]    The  ^defendant  was  a  servant  in  the  house  during  the  life  r«25- 
of  Kerahaw^  and  used  to  go  to  the  lessor.  Stones  and  receive  the  malt  ^ 
of  him  to  brew  his  master's  beer,  and  pay  the  rent;  therefore,  it  is  not  clear  that 
the  defendant  could  distinctly  prove  that  Stone  knew  that  the  defendant  at  a  later 
period  applied  for  the  malt  or  paid  the  rent  in  the  character  of  assignee  of  the  term. 
Best,  Serjt.,  contra.     The  question  raised  of  re-entry  and  breach  of  con- 
dition is  irrelevant:  the  true  question  is,  whether  on  the  29th  of  September  the 
defendant  had  made  out  a  marketable  tide  to  the  lease.     The  point  now  made, 
that  the  necessity  of  license  had  been  waived,  was  not  raised  even  at  the  trial, 
but  is  now  for  the  first  time  brought  forwards.     The  defendant  never  informed 
the  plaintiff  tliat  no  license  was  necessary ;  but,  on  the  contrary,  went  with 
the  plaintiff  to  Stone  to  ask  a  license,  which  was  refused.     This,  therefore,  is 
not  to  be  tried  on  the  same  ground  as  a  question  of  right  of  re-entry :  but  if  it 
were,  this  differs  from  DumporVs  case,  because  there  was  no  exception :  here 
is  an  exception  in  favor  of  a  disposal  by  will ;  and  the  estate  having  passed  to 
executors,  the  law  will  extend  that  exception  so  as  to  include  an  assignment  by 
executors  in  order  to  enable  them  to  perform  the  duties  which  the  law  requires 
of  them,  viz.  to  sell  the  effects  of  the  testator  for  the  payment  of  debs: 
the  a3signment  to  the  defendant  therefore,  comes  within  the  exception,  and 
tlie    intended    assignment    by    the    defendant    to    the    plaintiff  is   thj   t!rst 
which   requires    a    license,  and,  therefore,  the  condition    has    never    been 
waived.     It  was  not  incumbent  on  the  plaintiff  to  obtain  the  license.     If  a 
party  contracts  to  sell  a  term,  which  shall  endure  seven  years,  it  is  not  enough 
for  him  to  tender  a  conveyance  of  a  defeasible  term  which  may  by  possibility 
endure  seven  years  if  the  purchaser  shall  be  able  to  do  another  very  import* 
ant  act  *to  corroborate  it.     A  large  considerntion  is  paid,  which  cannot  r^nea 
be  meant  as  the  price  of  a  term,  which,  if  the  lessor  dissents,  may  be  ^ 
instandy  terminated.     On  whom  would  that  duty  naturally  devolve  ?  the  tenant, 
who  was  well  acquainted  with  his  lessor,  or  a  stranger  who  was  unknown  to 
liim  ?     It  was,  therefore,  the  duty  of  the  defendant  to  obtain  this  permission ; 
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Bud  the  plaintiff  may  recover  his  penalty,  or,  at  all  events,  the  plaintiff  having 
paid  his  deposit  money  on  a  consideration  which  has  failed,  is  entitled  to 
recover  it  back«     The  honesty  of  the  case  is  strongly  with  the  plaintiff. 

Cur.  adv.  vult, 

Mansfibld,  O.  J.  on  this  day  delivered  the  opinion  of  the  court. 

In  this  case  the  defendant  was  in  possession  of  premises  leased  by  Stone  to 
Kershaw^  and  assigned  by  Kershaw  to  the  defendant,  who  agreed  to  assign 
his  interest  to  the  plaintiff.  The  time  was  fixed  at  which  the  possession  should 
be  delivered;  50/.  was  paid  by  the  plaintiff  as  an  earnest  of  the  bargain,  and  a 
penalty  of  100/.  agreed  upon  for  the  performance  of  the  contract  on  either  side. 
There  was  a  covenant  in  the  original  lease,  that  the  lessee  should  not  assign 
wiihout  the  license  of  the  lessor :  and  this  covenant  was  known  to  the  plaintiff 
at  the  time  the  agreement  was  made.  Ailer  making  the  agreement  the  plaintiff 
and  ihe  defendant  went  together  to  the  lessor  to  request  him  to  accept  the  plaintiff  as 
his  tenant,  which  he  refused  to  do ;  and  consequently  it  became  impossible  for 
the  plaintiff  to  take  possession  of  the  premises ;  and  he  brought  this  action  to 
recover  the  deposit  of  50/.  On  the  trial  no  fraud  appeared  on  the  part  of  the 
defendant,  nor  was  there  any  evidence  on  his  part  of  an  engagement  to  obtain 
the  consent  of  the  landlord  to  the  assignment.  My  impression  was,  that  the 
•257^  ^^^ci^^^^i^^  ^^^  OQ^y  agrcod  to  part  with  his  interest  *in  the  term  as  far 
->  as  he  was  able  so  to  do;  and  I  have  doubted  ever  since,  whether  the 
obligation  upon  him  could  be  carried  further;  but  my  brethren  are  clearly 
of  opinion,  that  the  plaintiff  not  being  able  to  enjoy  the  premises,  and  having 
paid  the  deposit  of  50/.  for  nothing,  may  recover  it  back  again ;  and  that  it  was 
x\1k  business  of  the  defendant  to  obtain  the  landlord's  consent.  I  still  retain  my 
doubts  upon  the  subject,  but  I  submit  to  their  opinion.  There  must,  therefore, 
be  a  new  trial ;  but  without  costs,  as  there  was  a  misdirection. 

The  Chief  Justice  then  suggested  to  Best  that  the  new  trial  would  probably 
be  of  no  avail  to  the  plaintiff :  for  that  the  defendant  had  been  in  possession  of 
the  premises  since  Aershaw^s  death,  and  Stone  had  received  rent  from  him  as 
tenant.  If,  therefore,  it  could  be  shown  that  Kershaw  had  been  allowed  to  as- 
sign to  Crispef  the  necessity  of  a  license  for  tlie  subsequent  assignment  would 
be  done  away. 

Rule  absolute.! 

t  [See  7  post.  9,  Momoh  v.  Corder,] 


REED  and  STEVENS  v.  WILLUMS  and  WILCOX. 

A  deed  whereby  a  person  conveys  "one  full  moiety,*'  is  prima  facie  evidence  that  the 

gritntor  is  owner  of  the  other  moiety. 
Notice  of  the  conienis  of  •  deed  is  not  to  be  presumed  from  the  fact  of  attesting  another 

persons  ezecation  thereof. 

This  was  an  action  brought  to  recover  the  price  of  stores  furnished  for  the 
Dse  of  a  ship.  The  defendants  pleaded  in  abatement  that  a  person  named 
Drake  ought  to  be  joined  as  defendant,  and  upon  this  plea  issue  was  tendered 
and  joined,  and  the  parties  went  to  trial,  when  the  defendants  produced  a  bill  of 
sale  of  the  ship,  whereby  the  defendant  Williams  and  Drake  conveyed  **one  full 
p^fLcfi  moiety  of  the  ship  Sarahs  and  one  full  moiety  of  her  ^masts,  &c.  to  the 
^  defendant  ffVcox ;  the  bill  of  sale  was  attested  by  one  of  the  plaintiffs. 
The  defendants  also  proved  that  Drake^  who  acted  as  the  captain  of  the  vessel. 
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• 

had  drawn  bills  in  payment  for  stores  for  l^er ;  whereupon  the  jury  found  a 
verdict  for  the  defendants.  «* 

Vaugkun,  Seijt,  in  this  term  had  obtained  a  rule  msi  to  set  aside  the  verdict 
and  have  a  new  trial,  which  being  now  called  on  to  support,  he  argued  that  the 
fact  of  one  of  the  plaintiffs  being  attesting  witness  to  the  bill  of  sale,  was  not,  as 
Lens^  Seijt.,  had  put  it  at  the  trial,  evidence  that  he  knew  the  contents  of  the 
deed,  (which  the  court  easily  granted  him.)  Secondly,  that  the  moiety  which 
Drake  and  WiUiafM  transferred,  must  be  presumed  to  be,  since  nothing  appeared 
to  the  contrary,  the  only  interest  that  Drake  had  in  the  vessel.  But,  thirdly, 
this  bill  of  sale  was  no  evidence  against  the  plaintiffs,  who  were  not  parties  to 
it.  As  to  Drake^a  acting  as  owner,  he  might  have  drawn  the  bills  either  as 
agent,  or  captain. 

Mansfield,  C.  J.  Where  there  is  a  general  conveyance,  as  here,  of  a  moiety 
of  a  ship,  without  saying  more,  the  ordinary  and  fair  construction  is,  that  the 
conveying  parties  are  owners  of  the  whole.  Drake  acted  as  owner:  that  is 
sufficient  to  show  that  he  might  be  charged. 

Rule  discharged. 


♦HIND,  Demandant;  MILNE,  Tenant;  Vouchee.      [•259 

Return  of  writ  of  entry  amended  by  adapting  it  to  the  time  of  taking  the  acknowledgments. 

Therb  being  about  twenty  parties  in  this  recovery,  the  taking  of  whose  ac- 
knowledgments necessarily  occupied  a  considerable  time,  Lens,  Serjt.,  was 
permitted  to  alter  the  returns  of  the  several  writs  of  entry,  so  as  to  make  them 
coincide  with  the  times  when  the  acknowledgments  were  actually  taken. 


GERMAIN  V.  BURROWS. 

Two  tradesmen  agree  to  deal  with  each  other  by  way  of  barter;  if  the  one  refuses  to  state 
the  account,  the  other  may  arrest  him  for  the  whole  value  of  the  goods  which  he  has 
furnished  to  the  party  refusing. 

The  plaintiff  had  arrested  the  defendant  for  30/.  and  upwards,  and  upon  the 
trial  of  the  cause,  it  appeared,  that  the  plaintiff,  who  was  a  baker,  had  employed 
the  defendant,  who  was  a  carpenter,  to  do  some  work  for  him  under  an  agree- 
ment to  pay  him  in  bread.  The  defendant  had  done  work  for  the  plaintiff  to 
the  amount  of  25/.,  and  the  plaintiff  had  supplied  bread  to  Uie  defendant  to  the 
amount  of  30/.  and  upwards.  The  defendant  had  been  pressed  to  state  his  de- 
mand, and  neglected  so  to  do.  The  plaintiff  having  recovered  a  verdict  for 
the  balance  only,  Vaughan,  Serjt.,  now  moved  upon  the  statute  43  G.  3.  c.  49. 
that  the  plaintiff  might  pay  the  costs  of  the  action,  for  holding  to  bail  without 
probable  cause,  upon  the  ground  that  under  this  contract,  the  work  done  by  the 
carpenter  was  payment  for  the  bread,  and  not  matter  of  set-off. 

rhe  court  adverted  to  the  defendant's  neglect  to  deliver  an  account  of  his 
demand,  and  held  that  the  work  done  by  the  defendant  mif  ht  be  used  as  set-off: 
therefore  *the  original  debt  might  truly  be  sworn  to  as  30^:  and  observ-  r,Qi>() 
ing  that  there  was  no  pretence  for  the  motion,  ^ 

Refused  the  rule. 


260]  6  Taunton.  141 

BLANFORD  v.  DE  TASTET. 

[1  Mftrsh,  42  S.  €.} 

The  coart  refuted  an  ftttachment  wainftt  a  witiMM,  Who  beinjr  iuipdBnaed  withoot  par 
ticalar  notice  when  tha  cause  would  come  on,  in  the  course  othis  third  day's  attendancfe 
left  the  court  to  attend  to  argent  business  of  his  trade,  although  the  cause  was  tried  in 
his  absence  and  the  plaintiiT  nonsuited,  which  his  evidence  would  have  prevented. 

So,  though  the  witness  was  induced  to  leave  the  court  by  the  representation  of  the  adverse 
aiiorney. 

Bkst,  Serjt.,  had  on  a  former  day  obtained  a  rule  nisi  for  an  attachment  of 
contempt  agsunst  Charles  Dearn^  for  not  attending  as  a  witness  when  called 
upon  his  sttbpcena  at  the  trial  of  this  cause:  his  affidavit  stated  that  the  pluintitf^s 
attorney  had  waited  on  Deam  some  days  before  the  trial,  and  had  shown  him 
some  writing,  which  Deam  admitted  he  believed  was  of  tlie  defendant's  hand; 
he  had,  therefore,  served  him  with  a  subpoena^  and  it  was  sworn  that  he  was  a 
necessary  witness,  and  that  the  cause  being  called  on,  and  the  witness  being 
not  in  attendance,  the  plaintiff  was  nonsuited  for  want  of  this  proof,  and  for  no 
other  reason.     There  was  a  sum  of  3000/.  depending  on  the  action. 

Shqiherd  and  Vaughan,  Serjts.,  showed  cause  against  this  rule,  upon  affida- 
vits, which  stated  that  the  witness  knew  nothing  of  the  transaction,  except  that 
on  a  paper  being  shown  to  him,  he  beUeved  it  to  be  the  defendant's  hand- 
writing :  tliat  he  attended  two  whole  days  at  Gtdldhall  waiting  for  the  cause  to 
be  called  on,  and  part  of  a  third  day,  which  being  Saturday^  a  day  on  which 
the  brokers  are  accustomed  to  receive  and  pay  their  balances,  and  the  witness, 
who  was  a  broker,  having  several  heavy  payments  to  make  on  that  day,  he 
quitted  the  court  to  go  to  his  counting-house  for  that  purpose,  leaving  several 
special  jury  causes  untried,  standing  in  the  paper  before  this ;  that  he  returned 
i^gi-i  as  soon  as  his  business  would  permit,  '^but  found  that  Uie  cause  had  been 
-'  called  on  and  tried;  tliat  the  witness  was  wholly  unconnected  with  the 
defendant,  and  had  no  interest  in  the  cause,  and  that  he  had  received  no  notice 
from  the  plaintiff  of  the  time  when  the  cause  was  likely  to  be  called  on,  except 
by  the  service  of  the  writ  of  stU^pcena,  That  three  of  the  defetidant's  clerks 
were  in  attendance  at  the  trial,  each  of  whom  knew  the  defendant's  handwriting 
better  than  the  witness  did.  They  urged  that  when  a  plaintiff  has  the  command 
of  several  witnesses,  who  can  prove  a  fact,  it  was  not  reasonable  that  he  should 
compel  a  stranger  to  sacrifice  his  own  business  to  the  plaintiff's  election. 

BesU  contra,  upon  his  affidavits,  denied  that  ^ny  special  jury  cause  on  that 
day  stood  in  the  paper  before  this  cause ;  there  were  only  common  jury  Qauses, 
and  he  suggested  that  this  witness  was  kept  out  of  tlie  way  by  an  artitice  of 
the  defendant,  who  wished  to  compel  the  plaintiff  to  go  into  the  adverse  quarters 
for  a  witness  to  prove  the  defendant's  handwriting,  which  the  plaintiff  was 
not  bound  to  do,  and  he  insisted  on  the  plaintiff's  right  to  this  process  of 
contempt. 

Mansfield,  C.  J.  This  application  is  made  here  for  ah  attachment  for  a 
contempt  of  the  court.  If  a  witness  from  an  ill  motive,  or  from  negligence  and 
inattention  absents  himself,  it  is  a  contempt;  for  a  person  who  receives  a  pro- 
cess of  the  court  is  bound  to  obey  it ;  but  I  do  not  think  that  under  the  circum- 
stances this  gendeman  is  guilty  of  a  contempt;  he  shows  his  willingness  to 
obey  by  attending  two  days,  and  part  of  a  third :  and  a  person  who  serves  a 
subpcena  does  no  more  than  is  reasonable  in  telling  the  witness  when  he  is 
expected  to  be  called :  for  a  witness  may  be  subposaned  when  there  are  forty, 
fifty,  or  sixty  causes  in  the  paper  to  be  tried  before  that  in  which  his  evidence 
*2621  ^  required,  and  he  attends  till  it  *i8  called  for,  he  may  be  leaving  his 
-1  trade  for  the  space  of  eight  or  ten  days  together,  which  he  would  not 
perhaps  willingly  do  for  many  pounds  a  day :  here  the  plaintiff's  attorney  might 
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have  called  out  for  his  witness  before  the  jury  were  sworn ;  and  if  he  had  not 
answered,  the  plaintiff  might  have  withdrawn  his  record.  Therefore,  the  extent 
of  the  inconvenience,  in  having  a  nonsuit,  is  his  own  fault.  Then  as  to  the 
nature  of  the  facts,  Mr.  Dt  Tastei  is  one  of  the  greatest  merchants  in  London, 
and  I  should  think  there  could  hardly  be  a  day  when  there  were  not  persons  in 
the  court  who  knew  Mr.  De  Tastet^i  hand-writing,  if  the  plaintiflTs  attorney 
had  looked  for  them.     Under  these  circumstances,  I  think  it  no  contempt. 

Rule  discharged. 

In  the  same  cause  Beat  had  obtained  a  rule  nUi  for  an  attachment  upon  the 
like  ground  against  another  witness,  UrbanuB  Sartoria^  who  was  served  with  a 
8iibpoma  to  prove  the  hand-writing  of  LewU  Sartoris. 

Lens  showed  cause  upon  an  affidavit,  that  at  the  time  of  the  tubpcena  bein^ 
served,  the  witness  had  told  the  plaintiff's  attorney,  that  his  clerk,  named 
ChriBtian^  whose  time  was  much  less  valuable,  knew  the  hand-writing  as  well 
as  himself,  and  that  the  defendant's  attorney  had  since  told  the  witness  that  he 
need  not  attend,  for  that  he  would  take  care  that  the  hand-writing  should  be 
admitted,  trusting  to  which  promise  the  witness  quitted  the  court,  thinking  the 
matter  wholly  arranged,  but  the  defendant's  attorney  did  not  make  tlie  required 
admission. 

Best  contended  this  was  a  fraud  between  the  adverse  attorney  and  the 
witness. 

'Mansfield,  C.  J.     I  do  not  wonder  at  the  plaintiff's  suspicions  in  r»Q/<o 
this  case ;  but  Sartoris  might  reasonably  suppose  he  should  not  he  ^ 
wanted,  because,  as  he  says,  Chriatimi,  who  was  in  court,  could  have  proved 
the  hand-writing,  the  only  fact  to  be  proved. 

Rule  discharged. 


MANDER,  Demandant ;    HOOKNEY,  Tenant ;    GREEN,  Vouchee. 

An  affidavit  of  the  taking  of  the  acknowledgment  in  a  recovery  must  be  engrossed  on 

parchment. 
An  affidavit  stating  the  commissioner  named  in  a  dedimuM  potestatan  to  be  an  attorney  of 

the  Court  of  King*8  Bench,  was  suffered  to  pass  without  the  words  "  at  Westminster/* 

Vauohan,  Serjt.,  moved  that  a  recovery  might  pass,  notwithstanding  two 
objections  which  the  officers  made  to  the  affidavit  of  taking  the  acknowledg- 
ment. It  was  sworn  that  the  commissioner  was  an  attorney  of  his  majesty's 
Court  of  King's  Bench,  without  adding  the  words  **at  Westminster J*^  The 
court  over-ruled  this  objection.  But  the  other  was,  that  the  affidavit  was  writ- 
ten on  paper,  to  obviate  which,  the  agent  to  whom  it  was  transmitted  from  tlie 
country,  had  industriously  pasted  the  paper  containing  the  affidavit  upon  a 
skin  of  parchment,  and  this,  it  was  hoped,  was  a  sufficient  compliance  wiih  the 
rule  of  court,  requiring  that  the  affidavit  should  be  "on  parchment."  The 
court  thought  otherwise,  but  permitted  the  recovery  to  pass,  conditionally,  that 
an  affidavit  engrossed  on  parchment  should  be  produced,  and  that  Yaughwi 
should  retain  the  papers  in  the  mean  time. 
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*6ARNWELL  v.  BARKER. 


A  defendant  against  whom  judgment  had  been  obtained,  sued  out  a  writ  of  error,  and  to 
an  action  on  the  judgment,  pleaded  nul  tiel  record.  The  court  allowed  the  plaintiff  his 
costs  of  the  action  upon  the  judgment. 

Onslow,  Seijty  had  obtained,  in  pursuance  of  the  discretion  given  to  the 
court  by  the  statute  43  Q,  3,  c.  46*  «•  4,  a  rule  rdri  that  the  prothonotary 
might  tax  the  plaintiff's  costs  for  him  in  this  action*  which  was  debt  on  a 
judgment,  commenced  after  the  defendant  had  brought  error  in  the  King's 
Bench  to  reverse  the  same  judgment  The  defendant  had  not  been  arrested 
iu  the  original  action,  but  in  this  he  was  arrested.  The  defendant  had  pleaded 
nul  tid  record^  whence  it  might  be  inferred  that  the  only  purpose  of  the  writ 
of  error  was  delay. 

Shepherd^  Serjt.,  showed  cause  against  the  rule,  contending  that  no  sufficient 
ground  had  been  laid  for  the  application. 

Heath,  J.  ^  The  defendant  might  have  moved  to  stay  proceedings,  but 
instead  of  that,  he  pleads  ntd  tid  record:  the  plaintiff  ought  to  have  his  costs 
in  this  case. 


KINNERSLEY  v.  MUSSEN. 

Warrant  of  attorney  needs  not  to  be  by  deed. 

i^o  suggestion  is  necessary  on  a  judgment  by  warrant  of  attorney. 

A  warrant  of  attorney  does  not  require  an  attesting  witness. 

Yaugham,  Serjt.,  had  obtained  a  rule  nisi  to  set  aside  a  judgment  on  a 
muiualU8,  which  had  been  signed  upon  a  warrant  of  attorney,  on  three  grounds : 
1.  Tliat  Uie  warrant  of  attorney  had  no  attesting  witness ;  2.  That  it  had  no 
deed  stamp ;  3.  That  the  warrant  of  attorney  was  defeasible  on  many  contin- 
*2rt5l  Sf  °^'®^*  ^^^  ^^^^  ^®  plaintiff  ought  to  have  suggested  breaches  on  this 
J  *  judgment,  as  he  would  on  a  judgment  on  a  bond  under  the  statute  of 
8  0  Fr.3,  c.  11,  «.  8. 

Best,  Serjt.,  contra^  was  stopped  by  the  court,  who  held, 
1.  That  no  attesting  witness  was  necessary  ;  2.  That  although  a  warrant  of 
attorney  may  be  contained  in  a  deed,  it  is  not  necessary  that  it  should  be  a 
deed  ;  a  peculiar  stamp  was  appropriated  to  it  by  statute,  not  a  deed-stamp ; 
and,  3dly,  that  there  was  no  need  of  any  suggestion  of  breaches  within  the 
statute  of  TF*  3 ;  and  they 

Discharged  the  rule  with  costs. 


APPLEYARD,  Plaintiff;  BROWN,  FOSTER,  et  al.  Deforciants. 

Any  person  may  interfere  to  prevent  a  fine  passing  in  a  manner  detrimental  to  the  inter- 
ests of  the  revenue. 

Any  number  of  persons  having  separate  interests  in  one  tenement,  of  whatsoever  value, 
may  concur  to  pass  their  interests  to  any  number  of  purchasers  by  one  fine. 

The  court  will  not  usually  entertain  objections  to  the  passing  of  a  fine  raised  by  persons 
claiming  an  interest  in  the  land.t 

Clatton,  Serjt,  had  in  Trinity  term  last  obtained  a  rule  nin,  on  behalf  of 
the  conusors,  for  staying  a  fine  in  the  king*s  silver  office  until  the  Wednesday 

i  But  see  Lambtf  plaintiff;  Reastant  Deforciant ;  antCf  p.  207. 
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then  next,  by  which  day  the  parties  craght  to  restrict  it,  that  an  answer  might  be 
given  to  an  objection  to  the  passing  of  the  fine,  which  was  suggested  by  the 
officer,  namely,  that  four  conusors  and  their  wives  joined  in  t^iis  fine  to  pass 
four  several  pieces  of  property,  togedier  amounting  in  value  to  1400/. :  the  rule 
of  practice  in  the  office  was,  that  where  several  pieces  of  property  together  ex- 
ceeded in  value  200/.,  they  should  not  be  included  in  one  fine.  The  court 
granted  a  rule  nUh  and  the  matter  stood  over  to  this  term,  when 

Best  J  Serjt,  moved  that  the  fine  might  now  pass,  which  was  opposed  upon 
an  affidavit,  stating  that  TTwmaB  *Brown  and  (Irate  his  wife^  Henry  r«266 
Foster  and  Betty  his  wife,  Thomds  Sutdiffe  and  Elizabeth^  his  wife,  and  ^ 
John  Wheethouse  and  Ann  his  wife,  the  conusors,  had  fbur  separate  and  distinct 
interests  in  the  estate  intended  to  be  passed  andel*  or  by  virtue  of  this  fine  ;  and 
that  the  values  of  such  respective  estates  were,  as  the  deponent  had  heard  and 
believed,  as  follows,  viz.  the  estate  oi  Brown  and  wife  1005/.,  the  Same  having 
lately  been  sold  for  that  sum,  and  in  which  sale  the  deponent  was  concerned  as 
attorney ;  that  he  was  ignorant  of  the  value  of  the  estate  of  Foster  and  wife ; 
that  the  estate  of  SutclQfe  and  wife  was  of  the  value  of  800/.,  and  the  estate  of 
tVheelhotist  70/. ;  and  that  if  the  fine  now  in  question  should  be  suffered  to 
pass,  the  revenue  would  be  injured  ;  and  that  his  being  concerned  for  Thomas 
Foster^  the  purchaser  from  •/.  Sutdiffe,  when  such  fine  was  levied,  as  also  for 
/?.  Sutdiffe,  the  purchaser  from  Whedhottse,  was  the  cause  of  the  deponent^s 
interference.  The  fine  prepared  was  of  three  messuages,  one  barn,  one  garden, 
five  acres  of  land,  common  of  pasture,  and  common  of  turbary,  in  Midgeley,  as 
those  which  the  conusee  had  of  the  gifl  of  the  four  and  their  wives,  and  the  fbur 
conusors  and  their  wives  had  warranted,  and  each  of  them  and  his  wife  seve- 
rally did  warrant  against  himself  and  his  heirs. 

Best,  contended  that  upon  this  affidavit  it  appeared  that  the  four  conusors  had 
undivided  interests  in  one  and  the  same  estate,  and  that  although  they  sold  their 
interests  for  separate  sums,  yet  having  joint  estates  in  the  same  land,  they  must 
all  join  in  the  fine.  Each  of  the  conusors  warrants  the  whole  of  the  premises, 
which  shows  that  they  have  a  joint  interest,  for  neither  of  them  would  be  so 
foolish  as  to  warrant  the  lands  conveyed  by  another  to  which  he  was  a  stranger 
in  title :  at  the  utmost,  the  parties  have  only  separate  interests  in  one  ^es-  r^ofS'v 
tate.  If  a  hundred  persons  have  separate  interests  in  the  same  estate,  ^ 
they  may  pass  them  all  in  one  fine.  The  fine,  as  it  stands,  will  not  convey  to 
Uiree  several  purchasers  respectively  a  tide  to  tliree  several  estates. 

Shepherd,  Serjt.,  contra.  The  affidavit  states  that  Foster  purchases  of  J. 
Sutdiffe,  and  that  Richard  Sutdiffe  purchases  from  fVhedhouse;  from  whence 
it  is  to  be  collected,  that  these  are  several  estates. 

Shepherd,  would  have  raised  another  objection,  but  was  stopped  by  the  court. 

Mansfield,  C.  J.  In  what  character  does  any  party  come  to  raise  a  further 
objection  ?  The  deponent  swears  that  the  care  of  the  king's  revenue  brings  him 
hiiher ;  and  it  is  said  that  any  one  may  come  to  protect  the  interests  of  the  re- 
venue ;  but  we  here  have  nothing  to  do  with  the  disputes  between  vendor 
and  purchaser.  Let  the  affidavit  be  shown  at  the  king's  silver-office,  and  if 
there  be  any  further  objection,  the  officers  will  point  it  out.  As  to  the  principal 
point,  to  my  surprise  1  find  that  four  estates  may  be  united  in  one  fine,  if  they 
ace  of  small  value,  but  not  otherwise.  However,  this  affidavit  does  not  say  that 
tliese  are  separate  tenements  which  are  conveyed,  but  only  that  the  pardes  have 
separate  and  distinct  interests  in  the  estate,  which  is  no  objection  to  the  fine 
passing.  All  we  have  to  do,  is  to  see  that  the  fine  is  regular  in  its  form,  and 
that  the  revenue  may  not  be  defrauded,  but  that  a  sufficient  sum  L?  paid  at  tlie 
king's  silver-office,  of  which  the  officer  will  take  care. 

ilc/. 
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^SHELDON  qui  tmn  v.  MUMFORD. 


The  eoort  wOl  not  permit  the  defendant  in  a  ^iit  torn  action  to  compoand,  unless  tho  coim« 
•el  for  the  crown  are  insinicted  to  consent  on  behalf  of  the  treasury. 

Vauohan,  SerjUy  moved  to  compound  a  penal  action  on  the  statute  of  usury, 
upon  payment  of  350/.  to  the  plaintiff,  producing  an  ajQidavit  that  350/.  more 
had  been  paid  to  the  king,  and  that  notice  of  this  motion  had  been  served  on 
the  solicitor  to  the  treasury.  Neither  of  the  king's  Serjeants  had  any  instrue- 
tiotts  on  behalf  of  the  crown  to  consent,  and  this  defendant  wished  one  of  them 
to  volunteer  a  consent  without  fee  or  instructions. 

Per  curiani.  There  must  be  king's  counsel  instructed  to  consent  on  behalf 
of  the  crown. 

Rule  refused.! 

t  [See  9  Johns.  252.    lOib.  118.    11  ib.  474.] 


NEWLAND  V.  MARJORIBANKS  et  aL 

[1  Marsh,  44.   S.  C] 

Deriso  of  all  the  rest,  residue,  and  remainder  of  the  testator*s  estate :  Qumre,  whether 
restricted  to  personal  estate  by  directions  applicable  to  personalty  only,  to  lay  it  out  at 
interest  and  change  the  securities. 

Dense  to  trustees  vtd  their  heirs  for  a  term  of  ten  years. 

Tins  was  an  action  of  trover,  brought  to  recover  the  value  of  10  hogsheads 
of  sugar,  which  was  tried  before  Mansfidd^  C.  J.,  at  the  sittings  ailer  TVtntVv 
term,  1813,  at  GvUdhaU^  when  a  verdict  was  found  for  the  plaintiff,  for  300/l, 
subject  to  the  opinion  of  the  court  upon  the  following  case :  John  NewUmd^ 
deceased,  at  the  time  of  making  his  will,  and  of  lus  death,  was  seised  in  fee 
simple  oi  a  considerable  real  estate  situate  in  the  island  of  Jamaica^  and  was  also 
possessed  of  a  considerable  number  of  slaves,  and  of  personal  estate  to  a 
considerable  amoimt.  The  personal  estate  was  more  than  sufficient  to  pay 
the  testator's  debts  and  foneral  expenses,  and  such  debts  and  funeral  expenses 
,_^-|  had  been  *paid  accordingly.    John  Newland  being  so  seised  and  pos- 

^^-i  sessed,  on  the  8th  dav  oiJulyf  1799,  made  his  will,  which  was  duly 
ezBCiited  and  attested,  as  by  law  is  required  to  pass  real  estates  in  Jamaica^ 
and  in  which,  aAer  dechinng  that  it  was  his  will  and  desire  that  his  just  debts 
and  funeral  expenses  should  be  folly  paid  and  satisfied,  to  the  payment  of 
which  he  made  liable  all  his  estate,  real  and  personal,  he  bequeathed  unto  each 
of  the  children  of  his  brother,  Patrick  Newiand  of  Glasgow^  the  sum  of  100/. 
sterling ;  unto  D.  RiisseU^  shoemaker,  Edinburgh^  the  sum  of  100/.  sterling ; 
and  unto  Jf.  Newiand^  of  the  parish  of  Bathgate^  in  the  county  of  lAnlUhgow^ 
North  Britain^  the  sum  of  &0/.  steriing:  as  to  all  the  rest,  residue,  and 
remainder  of  his  estate,  of  whatsoever  nature  or  kind  the  same  miffht  be,  and 
of  which  he  might  be  possessed  or  interested  in  at  the  time  of  his  decease,  he 
gave,  devised,  and  bequeathed  the  same  unto  A.  Marjaribanks  of  Baibttirdvj 

W.  Imub  of  Cathlaw,  A.  QiUon  of  fFaUhauaej Wardrop  of  CuUt^ 

and  BaUHe  of  Polkernntet^  all  of  the  county  of  LirUUhgow^  Esquires,  their 
Yuan  and  assigns  for  ever,  nevertheless  upon  trust,  that  they,  his  trustees,  did 
as  soon  as  conveniently  might  be  after  his  decease,  put  and  place  out  the  same 
in  some  pobhc  or  private  fond,  upon  good  and  sufficient  security,  with  foU 
power  at  any  time  to  call  in,  remove,  or  new  place  out  the  same,  in  such 
Vol.  l^-19.  N 
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manner  as  they  should  think  fit,  so  as  the  best  annual  interest  should  be  made 
thereof,  and  to  receive  and  take  the  annual  interest  or  produce  thereof  for  and 
during  the  term  of  ten  years  after  his  decease,  in  trust  to  place  out  the  same 
annually  in  like  manner,  so  as  that  the  interest  might  become  a  principal  sum  ; 
and  at  the  end  and  expiration  of  such  term  of  ten  years,  then  that  his  trustees, 
their  heirs  or  assigns,  or  the  major  part  of  them,  should  pay  and  apply  the 
annual  interest  of  the  whole  of  such  principal  money,  in  the  erection  of  a  free^ 
*8chool  in  such  part  of  the  said  parish  of  Bathgate  as  his  said  trustees,  r-Mjit 
or  the  major  part  of  them,  should  think  fit  and  proper,  for  the  education  ^ 
of  the  youth  of  the  said  parish ;  such  school  to  be  under  such  management^ 
government,  and  direction,  and  to  be  carried  on  and  conducted  in  such  manner, 
as  to  his  said  trustees,  their  heirs  or  assigns,  or  the  major  part  of  them,  should 
seem  best  and  most  to  the  advancement  of  the  care  and  education  of  youth; 
but  it  was  his  will  and  desire  that  the  annual  interest  only  might  be  so  applied : 
and  it  was  his  further  will  and  desire,  that  the  minister  of  the  parish  of  Bath- 
gate for  the  time  beings  should  be  one  of  the  trustees  for  the  purposes  of  that 
his  will :  and  he  constituted  /.  Jaques,  James  Ixdng,  H,  Eunng,  and  D, 
Innes,  of  the  parish  of  Kingston^  Jamaica^  Esquires,  executors  of  that  his  will, 
thereby  revoking  all  former  wills.  The  testator  died  on  the  15th  day  of  July ^ 
1799,  without  altering,  or  revoking  his  will,  seised  of  the  said  real  estate,  and 
possessed  of  the  said  personalty,  and  leaving  the  plaintiff,  Patrick  Newland^ 
his  nephew,  and  heir  at  law.  The  real  estate  had  continued,  since  the  death 
of  the  testator,  to  be  managed  by  the  person  who  at  the  death  of  John  Newland 
was  the  manager  of  it  on  his  behalf,  fur  the  benefit  of  whoever  might  be  entitled 
to  it,  and  such  manager  in  the  year  1812,  sent  the  10  hogsheads  of  sugar  in 
the  declaration  in  this  cause  mentioned,  (being  the  sugar  grown  in  the  year 
1812,  upon  part  of  the  real  est^  mentioned,  and  being  of  the  value  of  300/.) 
to  England,  with  directions  that  the  same  should  be  delivered  to  th^  person 
or  persons  who  should  be  entitled  to  to  the  same  under  the  said  will.  There 
is  no  law  in  the  island  of  ./amatca,  preventing  the  devise  of  real  estates  to 
charitable  uses.  The  defendants  had  procured  the  sugar  to  be  delivered  to 
them,  claiming  to  be  entitled  to  the  same,  as  devisees  named  in  the  will,  and 
they  had  refused  to  deliver  the  same  to  the  plaintiff,  ^although  lawfully  r«o,y| 
requested,  but  had  converted  the  same  to  their  own  use.  The  only  L  **  ^ 
question  intended  to  be  argued  between  the  plaintiff  and  the  defendants,  was, 
which  of  them  was  entitled  to  the  10  hogsheads  of  sugar,  according  to  the  true 
construction  of  the  will. 

The  case  was  ai^ed  in  the  absence  of  Chambre,  J.,  who  was  indisposed, 
by  Copley,  Serjt,  for  the  plaintiff,  who  stated  that  the  Court  oi  Chancery  in 
Jdmaka  had  decided,  that  the  trustees  therein  named  for  the  charitable  uses 
took  no  interest  in  the  testator*s  real  estate  under  this  will,  and  that  on  an 
appeal  to  the  king  in  council,  this  action  had  been  directed  to  be  brought  in  the 
present  form,  in  order  to  try  whether  those  trustees  took  at  law  any  and  what 
estate  under  the  true  construction  of  this  will;  whether  they  took  an  estate  for 
a  term  of  ten  years  only,  or  no  estate  at  all,  the  plaintiff  was  in  either  case 
equally  entitled  to  recover,  for  the  ten  years  had  expired  before  the  produce 
in  question  was  reaped.  It  was  a  clear  principle  of  law,  that  the  heir  at  law^ 
is  not  to  be  disinherited  except  by  express  words  of  devise  to  another,  or  by 
necessary  implication.  [^Mdnsfield,  C.  J.  The  latter  words,  though  they  are 
ordinarily  used,  I  never  coald  assent  to ;  they  first  got  into  a  case- in  Vaughan^ 
262,  Gardner  v.  Sheldon,  where  there  was  an  implication,  aiid  they  have  since 
crept  into  cases  where  there  was  no  implication.  The  absurdity  has  since 
been  pointed  out  in  ffUles,  141,  Mooni  on  demise  of  Rtg,  v,  ffeaseman.'] 
And  in  2  New  Rep.  220,  Roe,  on  demise  of  Jhlling^  v.  Yeud.  The  rule  is, 
that  the  intent  of  thiB  testator  ought  to  appear  plainly  in*  the- will  itself,  other-* 
wise  the  heir  shall  not  be  diisinherited.  Another  rule  must  be  observed :  th^ 
whole' will  must  be  taken  together.    See,  then,  whlsther,  taking,  the  whole*  of 
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this  will  together,  it  was  the  testator^s  intent  that  the  property  should  pass  to 
*272l  ^^  trusiees :  clearly  it  was  *not.     To  take  the  clauses  in  order :  first, 

-^  he  charges  his  real  and  personal  estate  with  his  dehts  and  funeral  ex- 
penses, not  with  the  legacies;  then  he  hequeaths  legacies  of  personal  property, 
and  then,  as  to  all  the  rest,  residue,  and  remainder  of  his  estate,  of  whatsoever 
natore  or  kind  the  same  might  be,  he  gives^  and  devises  the  same  to  trustees, 
their  heirs  and  assigns  for  ever.  This  would  certainly  carry  a  fee  in  the  land, 
if  taken  by  itself;  but  the  subsequent  terms  make  it  doubtful :  but  first,  as  to 
this  clause.  He  had  before  charged  his  debts  on  all  his  effects,  real  and  per- 
sonal, bat  where  be  gives  all  the  residue  of  his  estate,  he  omits  the  words  real 
and  personal.  [^Mansfield,  C.  J.  The  words  are,  of  whatsoever  nature  or 
kind  the  same  may  be,  and  of  which  I  may  be  possessed  or  interested  in  at  the 
time  of  my  decease.  Will  not  this  comprehend  realty,  and  what  can  abridge 
th^e  words  ?]  Even  this  clause  is  consistent  with  an  intent  to  devise  personal 
estate  only.  Those  words  may  be  satisfied  by  the  several  descriptions  of  per- 
sonal property.  Dait/  v.  JSiing,  1  H,  BL  1.  There  was  a  devise  of  all  estate 
of  what  kind  soever;  the  question  was,  whether  it  carried  a  remainder  in  fee. 
It  was  not  decided;  but  IRll,  Serjt.,  abandoned  the  point.  Shaw  v.  Bidl,  12 
Mod,  592.  Powel,  J.,  said ;  though  there  were  words  which  of  themselves 
would  disinherit  the  heir,  yet  if  they  come  in  company  with  other  words  which 
render  their  natural  import  less  forcible,  they  ought  to  be  construed  favorably 
for  the  heir.  [Heath,  J.  No  doubt  of  that  at  all.]  Timewell  v»  Perkins,  2 
jf/ib.  102.  There  is  no  doubt  but  that  the  words  *^  to  Arabella  and  her  assigns 
for  ever,"  will  carry  the  fee  to  her  without  the  word  heirs.  The  words  "  pos- 
sessed and  interested  in,"  seem  descriptive  rather  of  personal  than  real  estate. 
If  it  had  been  *•  or**  it  would  be  dififerent.  [This  the  court  denied.]  More- 
over in  the  clause  where  the  testator  authorizes  the  trustees  to  dispose  of  and 
*27'-in  ™2i"2g®  ^®  *whole  principal  money  without  reference  to  any  real  pro- 

-*  pcrty  whatsoever,  he  gives  that  power  to  the  trustees,  their  heirs  and 
assigns.  These,  nevertheless,  are  the  only  terms  on  which  the  other  side  can 
rely.  The  devise  is,  not  that  the  trustees  shall  sell  the  real  estate,  or  apply 
the  rents  and  profits  of  the  red  estate,  but  upon  trust  to  invest  on  good  and 
sufficient  security.  He  must  mean  personal  property ;  for  real  property  could 
not  be  invested  in  better  or  more  sufficient  security  than  itself.  And  the  terms 
**  to  call  in,  remove,  or  new  place  out  the  same,  and  to  accumulate  the  interest 
of  such  principal  sum,"  are  by  no  means  applicable  to  realty.  The  will  directs 
the  trustees  to  lay  out  what  he  had  before  bequeathed  to  them,  to  accumulate  it 
for  ten  years,  and  make  the  interest  principal ;  if  this  makes  it  even  doubtful, 
the  decision  must  be  in  favor  of  the  heir.  But  even  taking  the  words  "  annual 
interest  and  produce"  to  relate  to  real  estate,  it  gives  the  trustees  only  a  term  for 
ten  years.  [Heath,  J.  May  it  not  be  good  as  an  executory  devise  to  the  heir 
at  law,  wz.  to  the  trustees  for  ten  years,  and  afler  the  ten  years  to  the  heir  at 
law  ?]  The  rents  and  produce  for  the  ten  years  are  not  to  be  added  to  the  fee 
of  the  land,  but  to  the  principal  money ;  and  af\er  the  ten  years  elapsed,  the 
heir  must  have  it« 

Pell,  Serjt.,  contra.  The  question  here  is,  whether  the  trustees  under  this 
will  take  a  fee  or  not  ?  It  is  very  rarely  that  any  argument  can  be  drawn  from 
one  will  to  another ;  but  clearly  Lord  nardwicke^s  construction  o^  Timewell  w 
Perkins  was  right,  and  the  words  could  admit  of  no  other  construction :  the 
testator  there  bound  down  the  word  estate  by  adding  the  definition,  '*  consist- 
ing of  ready  money,  plate,  jewels,  leases,  mortgages,  judgments,  &c."  This 
point  has  been  determmed  in  the'  case  of  Doe,  on  demise  of  Burkitt  v.  Chap- 
m^rj/n  fMoHi  1  ^^  ^^"t  *223,  where  Hllson,  J.,  says  it  was  plainly  the  inten- 

J  tion  of  the  testatrix  to  die  intestate  as  to  no  part  of  her  property,  since 
it  ai^eaiH  oh  the  case  that  she  surrendered  her  copyholds  to  the  use  of  her  will. 
So  in  Dfdy'y.  ^ng'the  estate  is' circumscribed  to  the  things  found  in  the  house 
irUch'the  tetftatet^itmied  at  Thbrpe.    In  all  the  cases  something  is  focnd  which 
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fixes  the  estate  to  personal  property  alone.  In  the  case  of  Boe  v.  Feud^  2  New 
Mep,  220,  the  question  was,  whether  under  the  word  **  property,"  real  estate 
might  pass,  therefore  it  is  not  ad  idem.  It  is  clear  here  that  the  testator  meant 
the  will  should  operate  on  the  realty,  for  he  charges  it  with  payment  of  his 
debts.  Nothing  can  be  more  specific  than  this  devise  to  the  trustees.  The 
word  interested  has  been  often  argued  on,  and  held  to  carry  realty,  and  the  use 
of  the  words,  heirs  and  assigns  is  particulariy  applicable  to  a  devise  of  realty) 
One  would  think  by  the  argument,  that  when  the  trustees  had  erected  a  free- 
school,  their  office  was  at  an  end,  and  the  word  heirs  omitted,  and  the  trust 
then  determined,  but  it  is  not  so ;  for  the  testator  goes  on  to  say,  the  school 
shall  be  managed  as  the  said  trustees,  their  heirs,  and  assigns  shall  deem  fit. 
[Heathy  J.  The  Janudea  estate  is  after  the  ten  years  dischaiged  of  all  those 
trusts.]  It  is  not  reasonable  that  that  construction  should  be  put  on  the  will. 
The  whole  difficulty  is  that  the  testator  has  given  no  express  power  to  sell. 
[^Heath^  J.  Why  should  he  ?  there  was  enough  personalty  to  pay  the  debts 
and  legacies.]  tinder  this  will  Uie  trustees  might  sell  the  estate  in  Jamaica  : 
as  they  were  to  establish  the  school  in  ScotUxM^  it  was  probably  the  testator's 
intention  to  transfer  the  funds  for  its  support  to  that  country.  The  fee  is  given 
to  the  trustees  and  their  heirs.  [Heathy  J.,  asked  whether  the  efiect  might 
not  be  to  give  a  fee  to  the  trustees,  with  a  resulting  trust  for  the  heir  after  the 
expiration  of  the  ten  years,  and  if  so,  this  case,  in  which  *the  court  could  r«275 
consider  only  who  was  the  legal  owner  of  the  estate  and  the  sugars  * 
produced  thereon,  would  not  decide  the  question  between  the  parties  intended 
to  be  raised.] 

Copley^  in  reply.  The  trustees  take  the  interest  of  the  personal  as  well  as 
the  rents  of  the  real  estate  for  the  ten  years,  and  both  are  to  accumulate,  and 
then  they  are  to  add  the  accumulation  of  both  fimds  to  the  original  personalty, 
and  then  it  is  to  be  applied  to  the  purposes  of  the  trust,  and  to  be  managed  by 
the  trustees  named,  their  heirs  and  assigns.  As  nothing  is  said  about  the 
realty,  as  to  what  shall  become  of  it  after  the  ten  years,  it  uerefore  remains  to 
the  heirs.  All  the  proper^  which  passes  to  the  trustees  is  property,  applicable 
to  be  put  out  on  good  and  sufficient  security.  [Heaih^  J.  Might  not  they 
annually  put  out  the  rents  and  profits  on  real  secunty  ?  Manifield^  C.  J.  Thai 
is  the  strongest  part  of  the  clause :  the  testator  contemplate^  tliat  the  same,  all 
that  he  has  given,  is  capable  of  being  put  out  on  good  and  sufficient  security.] 

Cur.  adv.  vtdt, 

Mansfield,  G.  J.,  now  delivered  the  opinion  of  the  court  This  is  an  action 
of  trover  by  the  plaintiff,  who  is  the  heir  at  law  of  the  testator,  against  the 
trustees  of  his  will,  for  sugar  which  arose  on  the  estate  of  the  testator,  after  his 
decease,  and  after  ten  years  which  had  expired  before  this  sugar  arose  on  the 
estate,  so  that  the  heir  at  law  would  be  entitled  to  the  sugar,  if  he  was  entitled  to 
the  estate  after  ten  years  had  passed.  The  question  arises  on  the  construction  of 
a  most  absurd  will,  and  it  is  quite  impossible  it  could  govern  any  other  case  which 
could  arise ;  and  Heathy  J.,  and  mjrself  are  both  of  opinion  that  the  plaintiff,  the 
heir,  is  entitled  to  those  sugars,  though  we  are  not  agreed  on  the  media  *by  rmjet 
which  he  becomes  entitled.  [Here  his  lordsmp  read  the  terms  of  ^ 
the  will.]  There  is  no  doubt  that  these  words,  **  of  what  nature  or  kind  soever'* 
would  comprehend  realty,  and  it  at  first  struck  me,  as  it  did  my  brother  Heathy 
that  they  included  the  real  estate :  but  on  fiirther  consideration,  I  think  the 
testator  did  not  mean  to  include  his  real  estate.  Several  cases  were  cited,  but 
they  do  not  at  all  interpret  this  will,  but  only  serve  to  show  that  the  import  of 
words  may  be  restrained,  extended,  &c.,  by  the  context.  It  appears  to  me, 
that  the  testator  in  this  devise  speaks  of  personalty  only;  land  could  not  be 
placed  out,  nor  securities  changed.  These  words  apply  so  strictly  and  prop- 
erly to  personalty  only,  as  to  control  the  general  words  *'  all  the  residue  of  my 
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otate,  of  wh&tsoeyer  natore  or  kind  the  same  may  be,''  and  to  confine  them  to 
peiBonal  estate  only.  Mj  brother  Heaih  thinks  these  words  are  not  sufficient 
to  contnA  the  devise,  so  that  it  shall  not  include  the  realty,  but  that  it  consti- 
tutes a  trust  for  ten  years  only,  and  that  the  intent  of  the  testator  was,  to  give 
these  trustees  a  term  for  ten  years  only.  If  my  construction  is  right,  the  heir 
took  at  the  decease  of  the  testator ;  if  my  brother  Heath' $9  then  the  heir,  at 
the  determination  of  the  trust,  at  the  end  of  ten  years,  became  entitled  to  the 
estate,  and  consequently  to  the  profits,  and,  therefore,  to  these  sugars ;  and  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


•277]  »HEWLETT  «.  CRUCHLEY. 

There  is  do  species  of  action  in  which  the  court  will  not  grant  a  new  trial  for  excess  of 

damages,  it  the  circumstsnces  require  it. 
In  an  seiion  for  a  malicious  prosecution,  it  is  no  answer  that  the  defendant  was  encoursged 

in  what  he  did  by  the  opimon  of  counsel,  if  the  statement  of  facts  was  incorrect,  or  the 

opinion  ili-foonded. 
Whether  the  court  will  grant  a  new  trial  on  the  ground  of  surprise,  occasioned  by  a  wit- 
giving  di^rent  evidence  from  what  was  expected  by  the  party  calling  him. 


This  was  an  action  for  a  malicious  prosecution.   Upon  the  trial  of  the  cause, 

at  the  sittings  after  7Vtm/y  term,  1813,  it  appeared  that  the  defendant,  who 

was  an  attorney,  had  been  the  deputy  prothonotary  of  the  marshalsea  court, 

and  the  plaintiff  had  been  for  fourteen  years  his  clerk,  with  unimpeached 

character,  in  the  business  of  that  office.     The  defendant  had  been  suspended 

firom  his  office  on  the  17th  of  February ^  1812,  by  an  order  of  that  court,  and 

by  the  same  order  the  plaintiff  was  appointed  to  the  same  office  in  his  room. 

It  was  a  part  of  the  plaintiff's  duty,  while  he  was  a  clerk,  to  receive  and  enter 

in  an  account-book,  certain  fees  that  were  paid  for  the  use  of.  the  defendant  in 

that  office,  and  account  for  them :  the  plaintiff  had  received  from  the  10th  to  the 

17th  of  ^Spriif  1812,  and  entered  in  his  book,  amongst  others,  seven  several 

items  of  receipt  of  small  sums,  in  the  whole  amounting  to  22s.  2(f.,  (which 

were,  in  fact,  paid  to  him  by  the  hand  of  Clarke^  the  servant  of  Brooks,  for  the 

use  of  the  defendant,)  as  being  received  of  Brooks  and  not  as  being  received  of 

Clarke^  so  that  to  appearance,  if  the  facts  were  not  uuderstood,  he  had  received 

from  Clarke  sums  of  which  he  had  rendered  no  account  to  the  defendant  Upon 

the  appointment  of  the  plaintiff,  he  took  away  on  the  17th  of  February,  1812, 

from  the  office  of  the  court,  under  an  order  of  one  of  the  judges  of  the  court, 

the  book  in  which  these  entries  were  made,  and  other  books  relatmg  to  the 

bosineas  of  the  court,  and  refused  to  deliver  them  to  the  defendant,  or  to  grant 

him  any  fiirther  inspection  of  them,  but  offered  to  deliver  them  up  to  a  judge 

of  the  court,  or  permit  him  to  examine  them,  saying  they  were  necessary  to  the 

duties  of  his  office,  and  that  he  had  put  them  into  the  hands  of  his  solicitor. 

m^j^-y  *The  defendant,  in  Aprii,  1813,  preferred  at  the  Old  Bmley,  seven  indict- 

^^  -'  ments  against  the  plaintiff  fpr  felony  in  embezzling  these  seven  sums,  which 

bills  were  found  by  the  grand  jury :  he  did  not  previotisly  apprize  the  plaintiff  of 

his  intention,  or  of  the  fading  of  the  bills,  but  enjoined  secresy  to  a  witness,  who, 

with  the  defendant,  gave  evidence  before  the  grand  jury,  and  procured  a  warrant 

for  the  plaintiff's  apprehension,  delivered  it  to  an  officer,  with  orders  to  take  the 

plaintiff  to  Newgate,  and  himself,  with  another  solicitor,  accompanied  the 

officer  to  Islington,  where  the  plaintiff  resided,  to  search  for  and  apprehend 

him,  although  he  might  daily  have  found  him,  at  the  usual  office  hours,  per* 

forming  the  duties  of  his  office.    He  did  not,  however,  take  the  plaintiff.    An 
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acquaintance  of  the  plaintiff  accidently  happening  to  go  into  the  press-yard  at 
the  Old  Bailey y  saw  his  name  there,  in  the  list  of  the  persons  against  whoai 
bills  had  been  found,  as  being  to  be  tried  at  that  session,  on  seven  indictmeats 
for  felony,  and  informed  him  of  it,  whereupon  he  gave  notice  of  his  intention 
to  surrender  and  take  his  trial,  which  he  accordingly,  did,  when,  upon  the  trial 
of  the  lirst  indictment,  the  counsel  for  the  prosecution,  in  opening  the  case, 
voluntarily  stated,  as  they  were  instructed  by  the  prosecutor  to  do,  that  the 
defendant  had  not  accounted  for  the  fees  he  had  received,  but  that  his  conduct 
had  been  in  all  other  respects  deserving  of  commendation,  and  that  they  were 
of  opinion  tliat  the  prosecutor  had  been  mistaken  in  considering  the  facts  as 
constituting  a  case  of  felony,  and  declined  giving  any  evidence ;  and  thereupon 
the  plaintiff  being  in  like  manner  arraigned,  and  tried  upon  the  other  six  indict- 
ments, and  acquitted,  the  court  ordered  that  he  should  be  furnished  with  copies 
of  the  indictments.  It  appeared  that  the  defendant,  upon  consulting  with  his 
counsel  before  the  trial,  had  resolved  on  taking  this  course,  and  had  deemed  it 
prudent  not  to  pursue  his  design  of  apprehending  the  prisoner  *on  the  ri»27Q 
warrant  obtained,  and  had  directed  the  officer  to  abstain  from  so  doing,  ^ 
but  had  given  no  intimation  to  the  plaintiff  of  his  intention  either  of  refraining 
to  apprehend  him,  or  that  he  was  convinced  of  his  innocence,  and  the  plaintiff 
had  expended  about  100/.  in  his  defence.  The  plaintiff  further  proved  that  he 
entered  in  tlie  book  the  fees  from  time  to  time  as  they  were  received,  and  that 
the  book  was  at  all  times  accessible  to  the  defendant,  until  the  time  of  his  sus- 
pension, and  was  frequently  examined  by  him,  and  that  the  defendant  knew 
that  the  sums  which  Clarke  paid  to  the  plaintiff  were  brought  by  him  from,  and 
on  account  of  Brooks.  Upon  the  part  of  the  defendant,  in  order  to  show  that 
there  was  probable  cause  for  the  prosecution,  it  was  proved  that  a  case  had 
been  laid  by  the  defendant  before  a  barrister,  who  was  examined  as  a  witness, 
npon  the  subject  of  preferring  the  indictment:  he,  however,  stated  that  he 
believed  that  the  case  exhibited  to  him  at  tlie  trial  was  not  the  whole  of  the  case 
laid  before  him  for  his  opinion,  but  only  a  part  of  it ;  and  that  more  papers  had 
been  laid  before  him,  and  that  a  strong  case  had  been  stated :  he  spoke  to  having 
given  an  opinion  in  writing,  which  was  not  annexed  to  the  case  then  produced, 
that  he  believed  he  had  requested  of  the  defendant's  agent,  an  amended  case, 
'and  had  received  one,  for  that  the  case  on  which  he  advised,  stated  the  names 
of  the  parties,  which  this  paper  did  not  contain ;  he  had,  however,  advised  an 
indictment,  and  had  written  some  abbreviations  in  the  margin  of  tlie  case  pro- 
duced, which  was  construed  to  have  that  meaning,  and  had  settled  tlie  draft  of 
an  indictment  for  felony,  founded  on  the  special  relation  between  the  parties, 
which  was  afterwards  altered  in  the  office  of  the  clerk  of  the  peace,  to  a  general 
indictment  for  embezzlement.  Mansfield^  C.  J.,  and  the  jury,  were  of  opinion 
that  there  was  no  probable  cause,  *and  the  jury  found  a  verdict  for  tlie  r«oQn 
plaintiff  with  2000/.  damages.  L  ^^" 

Besty  Serjt.,  on  a  former  day  in  this  term  had  obtained  a  rule  nisi  for  setting 
aside  this  verdict  and  having  a  new  trial ;  first,  upon  excess  of  damages ; 
secondly,  upon  the  ground  that  the  defendant  had  probable  cause  for  preferring  the 
indictments,  having  been  misled  by  the  opinion  of  his  legal  adviser ;  and  also 
upon  the  ground  that  the  evidence  given  with  respect  to  the  case  was  com 
pletely  different  from  that  which  the  defendant  had  had  reason  to  expect,  and 
was  a  surprise  on  him,  and  he  endeavored  to  support  this  ground  upon  an 
affidavit  of  the  plaintiff,  that  the  witness  before  whom  the  case  had  been  laid 
for  his  opinion,  previous  to  the  prosecution,  had  been  mistaken  in  his  recollec- 
tion, and  that  no  other  case  or  written  paper  had  ever  been  laid  before  him,  than 
that  which  was  produced  on  the  trial  of  the  cause,  and  which  was  annexed  to 
the  affidavit. 

Shepherd  and  Faughan,  Seijts.,  showed  cause  on  a  subsequent  day  against 
this  rule,  Best  and  Fell,  Serjts.,  endeavored  to  support  it. 

Cur,  adv,  vuU. 
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On  this  day  the  judges  of  the  court  delivered  their  opinions. 
Mansfibld,  C.  J.     This  motion  for  a  new  trial  was  at  first  moved  on  tlif> 
merits,  but  that  ground  being  abandoned,  it  now  rests  merely  on  the  excess  of 
damages.     As  to  that,  it  is  extremely  difficult  to  estimate  damages ;  you  may 
take  twenty  juries,  and  every  one  of  them  will  differ,  from  2000/.  down  to  200/. 
I  always  have  felt  it,  that  it  is  extremely  difficult  to  interfere  and  say  when 
^g.-|   ^damages  are  too  large.     Nevertheless  it  is  now  well  acknowledged  in 
-I  all  the  courts  of  fVestminsttr-haU^  that  whether  in  actions  for  criminal 
conversation,  malicious  prosecutions,  words,  or  any  other  matter,  if  the  damages 
are  clearly  too  large,  the  courts  will  send  the  inquiry  to  another  jury.     There 
are  some  damages  so  large,  that  it  is  impossible  but  that  every  man  must 
acknowledge  they  are  too  large.     Rut  in  every  case  where  the  courts  interfere, 
ihey  always  go  into  all  the  circumstances  of  the  plaintiff*  and  the  defendant,  and 
put  themselves  in  their  situation,  and  enter  into  all  their  conduct.     In  this  case 
the  damages  are  certainly  large ;  but  here  was  an  indictment  preferred,  and  a 
warrant  issued,  the  fact  confided  to  the  officer,  an  attempt  made  to  arrest  the 
defendant  at  night,  (and  though  the  defendant  and  the  officer,  upon  the  defend- 
ant's better  consideration,  thought  they  had  better  not  arrest  him,  that  might 
probably  be  when  the  defendant  was  better  advised,  that  the  indictment  would 
not  tie ;)  and  the  defendant  might  then  consider  that  he  was  in  great  danger,  and 
increasing  his  danger  by  arresting  the  plaintiff.     But  the  defendant  does  not 
even  then  acquaint  him  with  the  fact  of  the  indictment  being  found ;  and  it  is 
only  by  a  friend  of  the  plaintifT,  who  accidentally  goes  into  the  press-yard,  that 
he  is  acquainted  with  it  The  plaintiff  is  put  on  his  trial,  and  holds  up  his  hand 
at  the  Old  Bailey  in  the  presence  of  hundreds.  What  sum  would  bribe  any  man 
to  put  himself  in  this  situation  ?  hundreds  hearing  and  seeing  him,  and  commu- 
nicating throughout  tlie  town,  that  the  Deputy  Prothonotory  of  the  Marshalsea 
is  tried  for  a  felony  at  the  Old  Bailey  i  The  hearers  cannot  tell  the  motives  on 
which  the  proceeding  drops.     We  know  that  it  was  because  Mr.  Gurney  very 
wisely  stopped  the  prosecution  ;  but  the  hearers  could  not  know  that,  and  many 
_  ^  would  suspect  that  such  other  means  as  are  too  oflen  used,  might  *be 
J  used  in  this  case.     Could  any  one  say  that  any  rational  man  of  char- 
acter would  for  2000/.  put  himself  in  this  situation  ?      If  not,  the  damages  are 
not  excessive.  As  to  excess  of  damages,  let  this  then  suffice.    As  to  the  ground 
of  surprise,  was  it  ever  put  to  the  decision  of  a  court,  that  when  the  defendant 
has  called  witnesses,  and  they  proved,  contrary  to  his  expectation,  what  was 
false,  and  contrary  to  truth,  the  defendant  should  therefore  ask  a  new  trial  ? 
Such  a  thing  was  never  heard  of:  but  one  would  at  least  expect  that  the  defend- 
ant, in  order  to  purge  himself  by  the  testimony  of  the  opinion  of  a  barrister, 
ought  to  show  that  he  laid  a  most  full  statement  of  the  case  before  him  upon 
which  he  could  form  a  full  judgment  of  the  propriety  of  the  case.     Now  does 
he  by  any  means  do  that  ?     [Here  his  lordship  read  the  case  annexed  to  the 
affidavit.]     I  have  now  read  to  you  the  whole  of  the  statement  of  the  case ; 
every  word  of  which  ^ust  lead  every  person  who  reads  it,  to  imagine  that  the 
plaintiff,  without  any  pretence  of  right,  had  taken  away  those  books  to  the 
chambers  of  Mr.  Morice^  there  is  not  the  least  hint  that  the  plaintiff  said  he 
should  want  the  books  in  his  office,  that  he  had  put  them  into  the  hands  of  his 
solicitors  !     Is  it  at  all  like  the  true  state  of  the  case  ?     Can  any  one  read  it 
without  saying  that  it  is  not  a  fair  representation  ?  But  even  with  this  coloring, 
I  do  not  think  that  what  is  here  represented  could  have  been  determined  by  any 
gentleman  at  the  bar  to  be  a  ground  for  an  indictment  for  embezzlement.     But 
it  Lb  said  the  defendant  had  several  interviews  with  that  witness,  and  I  cannot 
but  believe,  that  in  those  interviews  the  defendant  very  much  overstated  the 
caae,  and  that  in   those  explanations   which  the   witness  must  necessarily 
have  asked  of  such  a  statement  as  this,  the  defendant  must  have  shown  a  color- 
*2S'41  "H^  o^  ^  transaction  very  different  Irom  what  it  was.  Can  it  be  believe4 
•I  that  on  *8uch  a  case  any  man  could  recommend  to  select  three  or  four 
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little  items  oat  of  a  long  account,  and  to  indict  on  tfaem  T  Therefore  the  de- 
fendant, with  very  ill  srace,  complains  of  that  witness,  when  he  does  not  sho^ 
that  he  gave  him  a  fuU,  clear,  and  sufficient  statement  of  the  facts  on  which  he 
asked  his  opinion  as  to  this  indictment :  we  cannot,  therefore,  think  that  this  is 
a  case  in  which  we  are  to  introduce  the  new  practice  of  granting  a  new  trial, 
because  a  witness  has  given  evidence  contrary  to  the  expectation  of  the  party 
who  calls  him ;  and,  therefore,  the  rule  must  be  dischaiged. 

Heath,  J.  I  am  of  the  same  opinion.  There  are  two  grounds  upon 
which  this  motion  is  made,  the  ground  of  surprise,  and  the  ground  of 
excess  of  damages.  As  to  the  evidence  of  the  barrister,  if  it  clearly  appeared 
to  my  satis&ction  that  the  witness  was  surprised,  and  gave  evidence  contrary  to 
the  expectation  he  had  raised,  I  would  send  it  to  a  new  trial,  but  no  such  a 
thing  appears.  His  evidence,  I  have  no  doubt  was  substantially  true ;  for  I 
am  persuaded,  as  well  as  my  lord,  that  personal  conferences  must  have  taken 
place,  in  which  the  case  must  iuive  been  strongly  stated  to  him.  It  would, 
however,  be  a  most  pernicious  practice,  if  we  were  to  introduce  the  principle 
that  a  man  by  obtaining  an  opinion  of  a  counsel,  by  applying  to  a  weak 
man,  or  an  ignorant  man,  may  shelter  his  malice  in  bringing  an  unfounded 
prosecution. 

Ghaxbrb,  J.  With  regard  to  the  opinion  I  lay  that  out  of  the  case,  agreeing 
that  it  would  be  very  dangerous  to  admit  such  sort  of  evidence  to  shelter  per- 
sons from  the  effects  of  their  malice.  This  was  a  most  malicious  proceeding ; 
there  was  no  probable  cause,  and  though  the  damages  are  laige,  and  I  should 
have  been  better  satisfied  if  they  had  been  smaller,  I  entirely  agree  *that  r«Ag4 
the  court  ought  not  in  this  case  to  interfere  with  the  province  of  a  jury ;  L 
although  there  are  cases  in  which  the  court  may  properly  do  that,  but  this  is 
not  one  of  them.  It  is  unnecessary  for  me  to  go  into  the  circumstances  and 
grounds  of  the  action,  because  they  have  been  so  fully  gone  into ;  but  I  entirely 
concur  with  what  has  been  stated,  and  that  the  rule  must  be. 

Dischaigedt 

f\Hee  12  Johns.  234,  M^Connel  ▼.  Hampton.     4  Mass.  Rep.  41,  Cofin  v.  Cofin, 

9  Johns.  45,  Coleman  v.  Soutkwiek.] 


(IN  THE  HOUSE  OF  LORDS.) 


The  Inhabitants  of  the  West  Riding  of  the  County  of  YORK  v.  The  King, 
on  the  prosecution  of  ROBERT  BUCKLEY.    In  Error. 

The  county  is  liable  to  repair  the  hiffhwavs  for  three  handred  feet  in  length  next  ailjoiniDg 
to  the  end  of  any  brieve  which  the  county  is  bound  to  repair. 

This  was  a  writ  of  error  in  parliament,  brought  upon  a  judgment  given  in 
the  Court  of  King's  Bench,  7  East^  588,  for  the  defendant  in  error,  upon  an 
indictment  for  a  nuisance,  which  stated  that  ^  from  time  immemorial  there 
had  been,  and  yet  was  a  certain  common  and  ancient  king's  highway  leading 
from  the  market  town  of  HuddersJUld^  in  the  West  Riding  of  the  county  of 
York  towards  and  unto  the  market  town  of  Manchester^  in  the  county  palatine 
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o(  LantatieTy  in,  through,  and  over  the  township  of  Quicft,  in  the  said  West 
Ridii^,  Qsed  for  all  the  liege  snbjects  of  the  king  and  his  predecessors,  for 
themselves  and  with  their  horses,  coaches,  carts,  and  carriages,  to  go,  return, 
pass,  ride,  and  labor,  at  their  will  and  pleasure,  and  that  a  certain  part  of  the 
same  king's  common  highway,  at  the  said  township  of  Qudck^  to  wit,  a  certain 
part  thereof  lyix^t  next  adjoining  die  West  end  of  a  certain  public  bridfl^  there» 
called  Tame  Waier  Bridge^  and  within  the  distance  of  three  hundred  feet 
9ogs^  *^^i^co^9  beginning  at  the  ffiest  end  of  that  public  bridge,  and  extending 

^  from  thence  fFestwards,  in  length  forty-five  feet,  and  in  breadth  seven 
yards,  and  a  certain  other  part  thereof,  lying  next  adjoining  to  the  East 
eod  of  that  bridge,  and  within  the  distance  of  three  hundred  feet  thereof 
beginnmg  at  the  £a»t  end  of  that  bridge  and  extending  from  thence  East- 
wards^  containing  in  length  one  hundred  and  fifty  feet,  and  in  breadth 
seven  yards,  on  the  2d  of  March^  in  the  42d  year  of  the  reign  of 
his  present  majesty,  and  continually  afterwards  undl  the  day  of  the  taking 
of  that  inquisition,  at  the  said  township  of  Quicks  had  been,  and  yet  was, 
very  ruinous,  miry,  deep,  broken,  and  in  decay,  &c«,  to  the  gmaX  damage  and 
common  nuisance  of  all  the  liege  subjects,  ic,^  against  the  peace,  ^.,  and 
against  the  form  of  the  statute ;  and  that  the  inhabitants  of  the  PTest  Biding  ot 
that  county,  the  said  common  highway,  so  as  aforesaid  being  in  decay,  of  right 
ought  to  repair  and  amend  when  and  so  oflen  as  it  shall  be  necessary."  To 
this  indictment  the  plaintifis  in  error  having  pleaded  not  guilty,  and  issue 
being  joined  thereon,  the  same  came  on  to  be  tried  before  the  Court  of  General 
Sessions  of  Oyer  and  Terminer^  holden  in  and  for  the  county  of  York^  on  the 
23d  otJtdy^  1803,  when  the  jury  returned  a  special  verdict,  the  facts  whereof 
are  as  folk>w.  That  from  time  immemorial  there  had  been,  and  vet  was, 
a  certain  common  and  ancient  king's  highway,  leading  from  Huddersfidd 
towards  and  unto  Manchester^  in,  through,  and  over  the  township  of  ^dck^ 
in  the  West  Biding  of  the  coun^  of  Jbr&,  and  across  the  river  Tame  there 
flowing,  and  being  used  for  all  the  uege  subjects  of  the  king  and  his  predecessors, 
for  themselves,  and  with  their  catUe,  coaches,  carts,  and  carnages,  to  go, 
retam,  pas0,  ride,  and  labor,  at  their  will  and  pleasure,  and  that  from  uie 
tame  time,  nntU  within  the  time  of  the  memory  of  persons  now  living,  there 
Mgtf]  ^'^^  ^o  bridge,  except  a  certain  foot-bridge  across  or  over  the  said  river 

-^  *Tame,  at  the  township  of  Quick,  aforesaid  for  the  use  of  persons  going, 
returning,  passing  or  repassing  in  or  along  the  said  common  king  s  highway,  at 
tbe  township  of  QtdcK,  by  ^emselves,  or  with  their  catde,  coaches,  carts,  or 
carriages;  but  all.  persons  having  occasion  to  go,  return,  pass  or  repass  in  and 
along  the  said  highway,  with  their  cattle,  coaches,  carts,  or  carriages,  across  the 
said  river  at  the  township  aforesai/d,  went,  returned,  passed,  and  repassed, 
during  all  the  time  aforesaid,  until  the  time  last  mentioned,  with  their  cattle, 
coaches,  carts,  and  carriages,  in  and  along  the  said  highway,  across  the  said  river, 
at  the  township,  aforesaid,  in,  through  and  across  a  certain  ford  there ;  an&  all  per- 
sons having  occasion  to  go,  return,  pass  or  repass,  in  and  along  the  said  highway, 
on  foot,  across  the  said  river,  at  the  township  aforesaid,  went,  returned,  passed 
and  repassed,  before  and  until,  and  at  the  time  last  mentioned,  on  foot,  upon, 
along,  and  over  the  said  foot-bridge,  erected  and  being  at  the  township  afore- 
said, over  and  across  the  said  river  tfiere,  a  little  higher  up  the  said  river  than 
the  said  ford;  and  that  before  the  year  1756,  a  certain  stone-bridge,  called 
Tame  Water  Bridge^  was  erected  by  voluntary  subscriptions  at  the  township 
aforesaid,  across  and  over  the  river  there,  about  five  or  six  yards  higher  up 
that  river  than  that  ford,  for  the  purpose  that  persons  having  occasion  to  re- 
turn, pass  or  repass,  in  and  along  tiie  highway,  across  or  over  the  river,  at 
the  said  township,  with  their  cattle,  coaches,  carts,  and  carriages,  might  and 
■honki  go,  return,  pass  and  repass,  upon,  along,  and  over  ^e  said  stone- 
bridge  ;  and  the  same  continued  so  there  erected  and  being,  until  the  same, 

kfienrards,  and  about  the  year  1756,  was  swept  away  by  a  flood,  when  the 
Vol.  1.^20. 
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same  was  tbereupoa  lobuUt  with  stone  by  voluntary  iiubserip^oiis,  and  made 
a  little  Laigqr  than  the  .former  bridge,  and  erected  ^t  the  ends  of  the  rmosT 
highway  next  the  river^  for  the  purpose  last  aforesaid,  '^and  continued  so  ^ 
.erected  and  built  for  th^t  purpose  until  Auf^uat^  1799,  when  the  same  was  again 
swept  away  by  a  flood,  and  thereupon  the  same  was  rebuilt  with  stone  for  the 
purpose  last  aforesaid,  bv  and  at  the  expense  of  the  inhabitants  of  the  West 
Riding,  and  was  complete  and  finished  on  or  before  the  2d  of  March^ 
1802,  the  day  in  the  inoictment  mentioned,  and  from  thence  hitherto  had  been 
and  still  was  there  erected  and  being  for  the  purposes  aforesaid ;  and  that 
the  respective  stone  bridges,  during  the  respective  times  of  the  continuance 
thereof  respectively,  had  been  publicly  used  by  persons  going,  returning,  pass- 
ing and  repassing,  in  and  along  the  same  highway,  at  the  township  aforesaid, 
across  and  over  the  said  river  there,  and  durii^  these  respective  times  had 
been,  and  were,  of  great  public  use  and  benefit;  and  that  the  same  bridge,  so 
rebuilt  as  last  aforesaid,  had  been  maintained  and  repaired,  and  was  maintain- 
able and  reparable  by  the  inhabitants  of  the  Riding,  and  that  the  stone-bridge 
80  last  built  was  made  hy  the  inhabitants  of  tlie  Riding  larger  and  wider  than 
either  of  tlie  preceding  bridges,  and  that  the  parts  of  the  highway  adjoining  the 
stone-bridge  so  last  built,  next  adjoining  to  the  East  and  fVe^t  ends  thereof 
respectively,  being  parts  of  the  common  king's  highway  in  the  indictment  men- 
tioned, before,  ana  at,  and  during  the  time  of  the  building,  finishing,  and  com- 
pleting of  the  last-mentioned  bridge,  were  made  higher,  in  order  to  come  up  to 
that  bridge,  and  wider  than  the  same  bad  before  been,  the  same  having  been 
widened  by  taking  in  some  meadow-land  on  both  sides  of  the  highway  in  1756, 
and  again,  when  the  stone4)ridge  was  so  last  built;  and  the  same  part  of  the 
common  king's  highway,  during  the  time  that  the  same  was  so  ruinous,  in 
decay,  and  out  of  repair,  as  in  the  indictment  mentioned,  were  and  are  of  the 
breadth  of  eight  yards ;  and  that  the  township  of  Quick,  in  the  indictment  men- 
tioned, lies,  and  during  *all  that  time  had  lain,  within  the  parish  of  Swjt'  r*oao 
dleworth,  in  the  said  Riding,  which  parish  was  and  immemorially  h^d  ^ 
been  divided  into  four  districts,  called  Mears,  in  one  of  which,  called, 'S'Aoti^ 
mear,  so  much  of  the  same  h^hway  in  the  township  of  Quick  as  lay  fVtit- 
ward  of  the  l^t-mentioned  bridge,  then  lay,  and  during  all  the  time  last  afore- 
said had  lain;  and  in  one  other  of  which  Mears,  called  Lordsmear,  so  much 
of  the  highway  in  the  township  of  Quick  as  lies  Eastward  of  the  last-men- 
tioned bridge  then  lav,  and  during  all  the  time  last  aforesaid  had  lain ;  and 
that  the  inhabitants  of  Shawmear,  firom  time  immemorial,  until  the  time  in  the 
indictment  mentioned,  during  which  the  parts  of  the  highway  therein  mentioned 
are  tliere  stated  to  be  out  of  repair,  had  repaired  and  amended,  and  had  been 
used  and  accustomed  to  repair  and  amend,  so  much  of  the  highway  in  the  said 
township  as  lay  or  had  lain  Westward  of  the  said  ford,  until  the  building  of  the 
said  first-mentioned  carriage  bridge,  and  since,  of  the  said  several  carriage 
bridges  lespectively,  when  the  same  part  of  the  said  highway  had  been  out  of 
repair;  and  that  ,the  inhabitants  of  Lordsmear^  from  time  immemorial  until  the 
time  in  the  indictment  mentioned,  during  which  the  parts  of  the  said  highway 
therein  mentioned  are  stated  to  be  out  of  repair,  had  repaired  and  amended,  and 
had  been  used  and  accustomed  to  repair  and  amend  so  much  of  the  said  high- 
way in  the  said  township  as  lay  or  had  lain  Eastward  of  the  said  ford,  until 
the  building  of  the  said  first-mentioned  carriage  bridge,  and  since  of  the  said 
several  carriage  bridges  respectively,  when  the  same  part  of  the  same  highway 
jbad  been  out  of  repair;  and  that  during  the  same  time  in  the  indictment  men- 
tioned, the  said  parts  of  the  said  highway  in  the  said  indictment  specified  to  be 
ruinous,  &c.,  were  ruinous,  &c.,  in  manner  and  form  as  in  the  said  indictment 
was  alleged.  But  whether,  &;c.  The  record  and  proceedings  were  afterwards, 
and  before  judgment,  removed  *by  certiorari  into  the  Court  of  King's  r^non 
Bench,  and  that  court  upon  argument,  in  Trinity  term,  1806,  pronounced  ^ 
judgment  for  the  king;  and  a  fine  of  239/.  5«.  was  order^  to  be  levied  dk 
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them.     Upon  that  judgment  the  defendants  brought  this  writ  of  error  in  parlia- 
ment, and  assigned  the  general  error. 

The  plaintiffs  in  error  contended,  that  the  judgment  of  the  Court  of  King's 
Bench  ought  to  be  reversed,  for  the  following,  amongst  other  reasons :  Because 
the  liability  of  the  riding  to  repair  tlie  highway  to  the  extent  of  three  hundred 
feet  next  adjoining  to  each  end  of  the  bridge,  was  assumed  as  a  necessary  legal 
consequence  of  the  liability  of  the  Riding  to  repair  the  bridge  itself.     But  no 
case  was  to  be  found,  where  that  consequence  had  been  holden  to  follow,  and 
where  the  highway  was  repaired  as  dependent  upon,  and  forming  as  it  were 
a  part  of  the  bridge,  and,  therefore,  to  be  repaired  by  the  same  peraons  who 
were  bound  to  repair  the  bridge  itself.     There  was  no  case  to  be  found,  where 
an  indictment  had  been  preferred  against  persons  who  were  bound  to  the  repair 
of  the  bridge,  for  not  repairing  the  highway  at  each  end  of  the  bridge  only, 
though  it  must  frequently  have  happened  tliat  the  highway  was  out  of  repair  at 
a  time  when  the  bridge  itself  wanted  no  reparation.     Secondly,  because  it  had 
been  Uie  opinion  of  several  eminent  lawyers,  that  the  modern  case,  in  which  it 
was  decided  that  the  inhabitants  Of  tlie  county  at  large  are  bound  to  keep  in 
repair  a  public  carriage  bridge  built  by  individuals  for  their  own  private  benefit, 
where  no  bridge  of  that  kind  ever  stood  before,  if  such  bridge  be  afterwards 
used  by  the  public,  and  become  of  public  convenience  and  utility,  was  a  con- 
siderable extension  of  the  principle  of  the  liability  of  the  inhabitants  of  the 
connty  to  repair  such  bridge,  and  sufficiently  hard  upon  them ;  but  there  was 
*2001  °^  principle  or  authority  to  warrant  the  extending  *of  that  Uability  to  the 
-^  repair  of  the  highway,  within  the  limits  of  three  hundred  feet  at  each 
end  of  such  bridge,  and  particularly  so,  in  a  case  where  the  inhabitants  of  a  dis- 
trict had  immemorially  hitherto  repaired  such  highway,  and  now  sought  to  dis- 
charge themselves  from  ttiat  legal  obligation  which  they  were  so  under,  and  en- 
deavored to  throw  it  upon  the  inhabitants  of  the  Riding.    The  stat,  22  Hen.  8.  c. 
5,  wliich  had  been  so  much  relied  upon,  did  not  impose  any  such  liability  on 
the  Riding.     It  looked  only  to  such  bridges  as  were  then  in  existence,  and 
where,  probably,  by  immemorial  usage,  the  persons  who  were  bound  to  repair 
the  bridge,  had  also  immemorially  repaired  the  highway  at  each  end  of  the 
bridge,  but  to  what  extent  was  not  certainly  known,  and,  therefore,  that  act 
limited  the  extent  to  three  hundred  feet  at  each  end  of  such  bridge.    No  certain 
inference  could  be  drawn  from  the  case  in  the  Year  Book,  43  ^ssia,  pi.  37 ; 
the  case  is  not  clearly  reported;  and  Broke^  who  has  abridged  it  in  title,  Pre- 
seiUmmt  in  Courts^  pL  22,  and  29,  takes  no  notice  of  that  part  of  the  case  at 
large  which  is  supposed  to  speak  of  the  hability  of  the  Mbot  of  Coombe  to  repair 
the  highway  adjoining  each  end  of  the  bridge.     If  it  did  pass,  it  was,  at  best, 
but  extrajudicial,  as  the  abbot  was  not  indicted  for  not  repairing  the  highway, 
but  only  for  not  repairing  the  bridge  itself.     Thirdly,  because  the  objection, 
that  the  inhabitants  of  the  West  Riding  ought  to  have  shown  specially  by  their 
plea,  that  some  other  person  was  bound  by  tenure  or  prescription  to  sustain  the 
charge,  depended  entirely  upon  the  other  question,  namely,  whether  the  high- 
way at  each  end  of  the  bridge  was  by  law  to  be  repaired  by  the  same  persons 
who  were  bound  to  repair  the  bridge  itself.     But  it  was  insisted,  that,  by  law, 
that  was  by  no  means  the  case ;  but  on  the  contrary,  that  the  inhabitants  of  the 
Riding  were  not  bound  to  repair  the  highway  at  each  end  of  this  modern  bridge, 
MQp  and,  more  especially,  inasmuch  as  it  had  immemorially  ^hitherto  been 
^  repaired  by  the  inhabitants  of  tlie  two  districts  of  Shawmear  and  Lords* 
mear,  the  plaintiffs  in  error  might,  on  the  general  issue,  show  that  other  per- 
soos  were  botmd  to  repair. 

John  FFiUiami. 

Wm»  Lamb. 

The  defendants  in  error  prayed  that  the  judgment  mifht  be  affirmed,  for  the 
following  reasons :  Because  the  Riding  at  large  being  liable  to  repair  the  bridge 
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itself,  was  in  consequence  alto  liable,  where  no  immemorial  castom  or  pre- 
scription is  specially  shown  to  the  contrary,  to  the  repairs  of  the  highway  to 
the  extent  of  three  hundred  feet  next  adjoining  each  end  of  it  This  appears  by 
the  Stat.  22  Hen,  8,  c.  5,  which  is  an  affirmance  of  the  conmion  law,  whereby  the 
inhabitants  of  the  county  were  charcreable  with  die  repairs  of  the  public  bridges 
and  highways  within  the  same;  and  the  act  defines  the  extent  of  their  liability, 
which  at  common  law  might  have  been  doubtful,  to  three  hundred  feet  of  the  higii- 
way  from  each  end  of  the  bridge.     Lord  Coke,  in  his  commentary  on  this  statute 

J 2  Inst.  700.  1.  5,)  is  to  the  same  effect:  so  also  are  Dalian^  c.  16,  Crompt, 
^ust>  1866.  These  refer  to  the  Fear  Book,  43  ^ans.  pi  37,  where  the  abbot 
of  Coombe,  being  liable  to  the  repair  of  two  arches  of  a  bridge,  and  it  not  being 
found  on  record  who  was  liable  for  the  remainder,  Enivetf  Justice,  held  that 
the  court  must  intend  that  the  abbot  was  bound  to  repair  the  bridge,  and  the 
highway  adjoining  to  each  end  of  it  The  statutes  1  Jinn.  1.  c.  18,  and  12  Geo.  2, 
c.  29,  are  also  founded  on  the  same  assumption.  2dly.  The  statute  of  Hen.. 
8,  merely  directs  the  manner  in  which  the  county  shall  be  assessed :  the  com- 
mon law  liability,  therefore,  with  the  remedy  by  indictment,  still  remains,  and 
such  indictment  can  only  be  got  rid  of  by  showing  specially  some  *other  r«ogo 
person  bound  by  tenure  or  prescription  to  sustain  the  chaige.  Rex  v.  ^ 
The  CUy  of  Norwich,  1  Stra.  180.  182. 

J.  Topping. 
G.  S.  Holroyd. 

Lamhe  and  Scarlett,  for  the  plaintiff*  in  error,  relied  on  the  circumstance 
that  Lord  Coke,  in  his  2d  Inst.  700,  on  bridfl^s,  says  nothing  of  the  liability 
of  the  county  to  repair  the  roads  at  the  end.     In  13  JRep.  33,  he  says  the 
county  is  bound  at  common  law  to  repair  the  highways,  from  which  it  is 
inferred,  that  he  thereby  meant  the  highways  at  the  ends  of  the  bridges,  but  it 
is  rather  probable  that  he  wrote  county  by  mistake  instead  of  parish,  or  that 
it  is  a  misprint     There  is  by  the  common  law  no  obligation  on  the  county  to 
repair  a  ford.     If  it  was,  from  the  time  of  the  Year  Books,  a  chaige  on  the 
county  to  repair  the  roads  at  the  ends  of  the  bridges,  it  is  singular  that  no  pre- 
cedent can  be  found  of  an  indictment  against  the  county  for  not  repairing  those 
parts  of  the  road,  distincdy  from  an  indictment  for  repairing  the  bridges  them- 
selves.    [Lord  Eldon,  Chancellor.     Suppose,  in  1756,  when  the  bridge  was 
built,  the  liigh way  was  widened  eight  yards,  by  what  principle  do  you  charge 
the  parish,  who,  as  you  contend,  are  bound  to  repair  the  old  highway,  with  the 
repair  of  those  eight  yards  ?1  By  the  same  principle  on  which  the  person  who 
builds  a  bridge,  which  is  adopted  by  the  public,  charges  the  public  with  the 
future  repair  thereof.     Wherever  the  common  law  throws  on  the  county  the 
repairs  of  a  bridge,  it  also  throws  on  it  the  burthen  of  making  it  to  the  extent 
of  the  public  convenience.    Rex  v.  Jueticee  of  Cumberland,  6  T.  R.  194. 
[Lord  Eldon.    The  great  difficulty  is,  when  is  it  to  be  said  that  the  public 
have  used  the  road,  or  the  bridge,  so  as  to  charge  the  parish  with  it     Sup- 
pose it  is  finished  on  one  day,  is  the  parish  *bound  to  widen  the  access  r»ogq 
to  it  on  the  following  day  ?    How  is  it  to  be  known  whether  the  parish  ^ 
is  bound  to  repair  it,  before  it  is  known  whether  the  public  will  adopt  the 
bridge  or  not  ?j     Whether  a  new  bridge  is  a  public  nuisance  or  a  work  of 
public  utility,  is  in  all  cases,  immediately  from  the  erection  of  it,  a  question 
of  fact  for  a  jury,  and  if  they  find  that  it  is  a  work  of  public  utilit}%  the  obli- 
gation to  repair  the  access  to  it  instantaneously  falls  on  the  parish.     The  case 
in  the  Year  Books  is  contrary  to  law,  for  the  record  is,  that  the  abbot  was 
bound  to  repair  only  two  arches.     Two  counties  oAen  repair  parts  of  the  same 
bridge.     Sometimes  an  individual  and  a  county  repair  different  parts  o^  one 
bridge.     If  the  abbot  supported  his  plea  by  evidence  of  a  record  in  which  the 
same  thing  had  been  found  between  the  king  and  the  abbot,  the  judgment  €\\y^\ 
to  have  been  for  the  abbot     But,  at  all  events,  the  conclusion  does  not  foUow 
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from  that  eaie,  that  three  hundred  feet  are  to  be  repaired  bj  those  who  repair 
the  bridge.  The  public  eonvenience  ia  in  favor  of  hiying  this  burthen  on  the 
parish.  By  the  statute  12  G.  2.  e.  29, 8. 13,  it  is  requir^  that  no  bridge  shall 
be  repaired  by  presentment.  If  the  parish  are  to  repair  the  three  hundred  feet, 
in  case  a  flood  impairs  that  part  of  the  road,  they  may  do  it  immediately  ;  but 
if  the  county  is  to  repair  it,  they  must  wait  for  the  presentment  of  a  grand  in- 
quest. In  case  an  individual  ia  inmiemorially  bound  to  repair  a  brid^,  who  in 
that  case  shall  repair  the  three  hundred  feet  at  the  end  T  Shall  it  be  said  that 
the  county  is  in  that  case  liable  ?  It  might  happen  that  the  county  was  bound 
to  repair  the  bridce,  and  that  an  individual  was  bound  ratione  tenurm  to  repan* 
the  three  hnndred  feet,  but  no  statute  takes  the  charge  from  the  individual  in  that 
ease.  It  is  found  as  a  &ct  in  this  case,  that  the  township  had  immemorially  re- 
paired the  road ;  thts,  therefore,  shows  the  previous  charge  on  the  township ;  and 
MAj-j  the  adoption  of  the  *bridge  by  the  public  could  not  change  the  burthen 
^  and  throw  it  on  the  Riding.  No  case  is  cited  where  it  was  ever  yet  pleaded 
to  an  indictment  against  a  parish  for  not  repairing  a  road,  that  the  part  out  of 
repair  was  within  Uiree  hundred  feet  of  the  end  of  a  county  bridge,  and  that 
the  defendants  were,  therefore,  not  bound  to  repair  it.  No  text  writer  who 
asserts  that  the  parishes  are  bound  to  repair  all  their  roads,  qualifies  it  by  ex- 
cepting the  three  hundred  feet  at  the  ends  of  the  bridges.  The  indictment 
alleges  as  an  ofience  the  not  repairing  a  part  of  the  road  which  lay  within  three 
hoadred  feet  of  the  bridge,  but  it  does  not  conclude  by  showing  that  the  offence 
was  against  the  form  of  the  statute ;  whereas,  if  any  such  obligation  on  the 
coonty  subsists  to  repair  the  three  hundred  feet  of  the  road  contiguous  to  the 
bridge,  diat  obligation  is  created  by  statute,  and  not  by  the  common  law  ;  and, 
therefore,  the  indictment  is  insufficient. 

Topping  and  Holroyd^  for  the  defendants  in  error,  observed  that  the  objec- 
tion to  the  form  of  the  indictment  was  now  for  the  first  time  taken,  and  was 
not  supported  by  any  of  the  reasons  assigned  in  support  of  the  plaintiff's  case ; 
bat  if  by  the  common  law  those  who  repair  the  bridge  were  bound  to  repair  a 
certain  part  of  the  road  adjoining  to  each  end  of  it,  and  if  the  statute  has  de- 
fined that  part  to  extend  to  the  length  of  three  hundred  feet,  then,  masmuch  as 
the  mdictment  describes  the  way  in  question  as  abutting  on  the  bridge,  and  as 
being  within  three  hundred  feet  thereof,  the  indictment  is  sufficient,  since  the 
plaintiffs  in  error  have  not  discharged  themselves  by  any  special  plea.  It  is 
nnnecessary  in  an  indictment  to  state  the  law :  it  is  necessary  only  to  state  the 
facts  on  which  the  obligation  of  law  arises.  All  necessary  facts  are  here  stated. 
The  addition  at  the  end  that  the  county  ought  to  repair,  is  only  stated  that  it 
•2051  ^^^^  appear  asainst  whom  the  process  ought  to  issue.  It  may  after  *the 
-*  case  of  GhuhSume  Beck^  5  Burr,  2594,  be  considered  as  settled  law, 
that  if  new  bridges  are  built,  and  are  in  fact  usefiil  to  the  public,  the  charge  of 
repairing  them  rests  on  the  public.  The  case  43  Hb.  Asns,  pi.  37,  is  a  strong 
authority.  "  It  was  presented  in  B,  B,  before  Knivet  and  /iig*,  that  the  Abbot 
of  Coombt  ought  to  repair  the  bric^  of  Chesierford  in  the  county  of  Ldctster^ 
whereupon  a  aUtringas  issued  against  the  abbot,  who  comes  and  alleges  a  record 
in  the  same  court,  that  heretofore,  before  Chelre,  he  was  indicted  for  the  same 
bridge,  whereupon  he  came,  and  he  pleaded,  that  he  was  bound  to  repair  only 
two  arches  of  the  same  bri^ ;  whereupon  issue  was  joined,  and  the  jury  came 
and  found  for  the  abbot,  and  he  prayed  judgment  if  he  should  be  now  charged ; 
and  the  record  was  read,  which  is  this :  the  jurors  upon  their  oath  say,  that  the 
Abbot  of  Coombt  is  not  bound  to  repair  but  only  two  arches  of  the  bridge  of  71, 
tnd  the  bridge  over  the  stream  of  the  water,  and  not  the  ends  of  the  same  bridge. 
Alive/,  J.  We  intend  that  you  are  bound  to  repair  the  bridge,  and  Sie 
highway  applying  to  the  one  end  and  to  the  other,  although  the  soil  be  in 
another,  because  the  easement  shall  be  preserved  for  the  people,  and  you  are 
nmnd  to  make  the  bridge  of  sufficient  height  and  strength  to  resist  the  current 
of  the  water ;  and  although  by  the  increase  of  the  water  the  ends  of  the  bridge 
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be  removed,  nevertheless  jon  are  bound  to  follow  up  the  course  ot  the  water, 
and  to  repair  upon  the  road,  without  the  leave  of  him  in  whom  the  land 
is  ;  and  since  in  this  case  it  is  not  found  nor  defined  in  the  record  who  ought 
to  repair  the  rest  of  the  bridge,  (and  without  doing  that  it  will  be  of  no  use,) 
although  it  is  found  that  the  two  arches  are  sufficiently  repaired,  yet  it  cannot 
be  adjudged  that  you  should  be  acquitted ;  therefore  see  if  you  will  plead  any 
other  matter.*'    So,  Bro.  Ab,  Presentment  in  Courts^  pL  22,  citing  the  same 
*case.     **  It  was  presented  that  the  Abbot  of  T.  ougiit  to  repair  the  bridge  r»oo|| 
of  71,  who  said  that  at  another  time  he  traversed  such  presentment,  where-  ^ 
upon  it  was  found,  that  he  ought  to  make  but  two  arches  in  the  middle  :  and  per 
Knivet,  it  is  no  bridge  without  the  residue,  and  it  is  not  presented  who  made 
the  rest ;  therefore  the  defendant  shall  make  the  whole,  if  he  can  say  no  more, 
and  he  may  make  the  bridge  without  the  license  of  those  who  have  the  land 
adjoining."     This  obligation  to  repair  the  rest  Was  a  necessary  consequence 
of  law.     The  statute  22  H,  8,  c,  5,  ss.  2,  and  3,  creates  no  original  obligation 
to  repair,  it  is  merely  declaratory  of  the  common  law.     It  is  admitted  that  the 
quarter  sessions  had  not  original  jurisdiction  of  the  repairs  of  bridges,  but  it 
was  given  them  to  the  intent  that  me  bridges  might  be  more  speedily  repaired, 
2  Iwft.  705.     If  before  the  statute  the  parishes  had  been  taxed  to  the  repairs 
of  the  roads  at  the  end  of  the  bridges,  it  may  be  inferred  that  they  would  be 
mentioned  in  the  recital  of  the  inconvenience  equally  as  cities  and  towns  cor- 
porate.   The  doctrine  of  the  GluMume  Beck  case  is  recognised  in  the  case 
of  the  King  v.  West  Riding  of  Yorkshire^  2  East^  342.     Yet  there  were 
trustees  of  a  road  who  had  power  to  receive  toll  and  build  the  bridge.     In  the 
passage  13  Bep,  33,  the  subject-matter  must  be  considered.     Lord  Coke  is  pro- 
fessing to  treat  of  the  statute  of  22  Hen,  8 :  he  says  **  the  question  was  moved, 
who  by  the  common  law  ought  to  repair  the  bridges,  common  rivers,  and  sew- 
ers, and  the  highways,  and  by  what  means  they  shall  be  compelled  to  it ;'' 
and,  taking,  the  whole  together,  it  is  plain  that  he  meant  the  highways  at  the 
ends  of  bridges.     And  although  he  says  nothing  of  it  in  2  Jtnst,  700,  yet  in 
page  705,  speaking  on  the  same  matter,  he  says,  **  It  is  the  safest  way  and 
nearest  to  the  meaning  of  the  makers  of  the  law,  (all  the  parts  thereof  being 
considered,)  that  the  justices  of  peace,  where  nO  ^certain  person,  &;c.,  is  r«od<7 
known  that  ought  to  repair  any  decayed  bridge,  (and  the  inhabitants  of  ^ 
the  whole  county  are  generally  to  be  charged,)  do  proceed  as  well  for  the  repa- 
ration of  the  bridges,  as  of  the  highways  at  the  ends  of  those  bridges  at  the 
general  sessions  of  the  peace,  one  of  them  as  it  were  depending  upon  the 
other."     In  page  700,  he  was  not  at  all  considering  whether  there  were  any 
ditference  between  the  bridges  and  the  highways,  but  when  he  does  come  to 
consider  them  both  together,  he  puts  them  both  on  the  same  footing.     All  the 
legislative  interpretations  of  the  statute  take  it  for  granted  that  the  burthen  is 
80.     The  statute  I  Ann,  st,  c,  18,  contemplates  that  this  liability  has  always 
subsisted,  for  it  directs  that  the  money  thereby  authorised  to  be  raised  for  the 
repairs  of  bridges  eo  nomine^  shall  be  apphcable'  to  the  repairs  of  bridges  and 
the  highwavs'  at  the  ends  thereof.     Tne  statute  12  G.  2,  c.  29,  recites  the 
statute  22  A  8,  and  purports  to  be  made  for  the  more  easy  taxing  and  collect- 
ing the  nioney  for  the  repairs  of  such  bridges  and  highways  thereunto  adjoin- 
ing.    The  statute  43  O,  3,  c,  59,  does  not  recite  doubts  whether  the  counties 
are  liable  to  repair  the  bridges  or  roadd  at  the  ends  thereof,  but  doubts  how 
far  they  are  bound  to  improve  the  same.     At  that  very  time  the  legislature  had 
in  contemplation  the  powers  of  parish  road-surveyors,  and  took  it  from  them 
to  invest  the  surveyors  of  the  county  bridges  with  the  same  power  as  to  the 
bridges  and  the  roads  at  tlie  end  thereof.     Th^  is  the  third  ic^slative  recog^ 
niiioh  of  the  chai^  on  the  county.    Jt  may  be  inferred  from  Ste  absence  of 
any  indictment  for  not  repairing  the  three  hundred  feet  at  the  end  of  the  bridge 
separately^  that  the  county  has  always  acquiesced  in  it,  and  that  the  three  bun- 
df^  feet  and  the  bridge*  have  always  been  coiisidered  in  the  same  point  of 
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•2981  ^^^^*  ^^  ^^  ^^  ^^  remained,  the  liability  of  the  individuals  to  re- 
•^  pair  die  road  to  it  would  stiU  have  continued :  *but  the  bridge  being 
erected,  die  same  reasons  draw  this  charge  to  the  county,  which  draw  to  it  the 
charge  of  lepainng  the  bridge,  yiz.,  the  generality  of  its  usefulness,  which  is 
not  confined  to  the  particular  parish.  The  case  of  new  bridges  has  been  men- 
tioned :  if  they  are  not  useful  they  may  be  indicted  as  a  nuisance ;  if  a  bridge 
is  found  to  be  useful,  then  it  is  to  be  repaired  by  the  county ;  and  new  high-- 
ways  and  new  bridges  fall  under  the  same  law  and  reason,  viz.,  that  if  the 
public  adopt  either,  those  who  were  charged  to  repair  the  old  ones  ought 
thenceforth  to  repair  the  new  ones. 

Lambty  in  reply,  observed  that  the  indictment  could  not  be  maintained  with- 
out intending  somelliing  in  support  of  it,  for  it  did  not  allege  that  the  obligation 
to  repair  was  by  statute,  but  only  that  the  road  was  out  of  repair,  contrary  to 
the  form  of  the  statute.  There  cannot  be  two  concurrent  co-existing  obliga 
tions  to  repair.  As  to  the  objection  that  the  parish  could  not  be  bound  to  re- 
pair a  greater  width  of  road  than  anciently  it  has  been,  it  is  the  daily  practice 
that  two  magistrates  widen  a  road  by  their  orders,  and  the  parish,  under  the 
common  law  liability,  afterwards  repairs  the  whole.  The  statute  4d  G.  3,  c. 
59,  does  not  establish  the  point  that  the  counties  were  bound  at  common  law 
to  repair  to  the  distance  of  three  hundred  feet ;  it  only  recites  that  the  county' 
was  bound  to  repair  the  ends  of  the  roads  to  limited  distances ;  it,  therefore, 
never  was  thought  that  ^ere  was,  by  the  common  law,  a  general  liability  on 
the  counties  to  repair  for^'the  length  of  three  hundred  feet.  The  intent  of  the 
statute  12  G.  2.  c.  29,  was  merely  to  embody  all  the  several  purposes  for 
which  money  was  to  be  raised,  under  one  county-rate.  It  was  the  opinion  of 
Builer^  J.,  that  if  a  parish  hath  repaired  all  existmg  roads,  and  a  new  road  is 
made,  the  parish  must  repair  that  also.  The  novelty  of  the  case  is  a  strong' 
'2991  ^8^'™^!''  *^^  ^  plaintiff  in  error.  It  is  partly  a  matter  of  fact  here, 
-'  whether  the  county  be  liable  or  not ;  for,  if  the  Meats'  were  antece- 
dently liable  to  repair  it,  they  still  are,  and  that  is  a  matter  of  fact  At  least  it' 
ought  to  have  been  averred  that  by  reason  of  the  premises  and  by  force  of  the 
statute  the  Riding  was  liable.  Why  did  the  penner  of  the  indictment  say 
within  three  hundred  feet  of  the  bridge,  if  the  Riding  was  liable  at  common 
law  ?  If  the  indictment  had  described  the  road  as  being  part  of  the  bridge, 
or  necessary  to  the  existence  of  the  bridge,  the  reason  of  that  allegation  would 
be  evident,  and  it  would  describe  a  common  law  liability.  The  Abbot  of 
CoombtM^  case  is  a  most  extraordinary  case ;  for  suppose  him  to  be  indicted 
for  not  repairing  the  whole  bridge,  when  he  is  found  to  be  liable  to  repair  two 
arches,  and  no  more,  it  cannot  be  supposed  that  a  court  of  justice  would  hold 
that  he  is  liable  to  repair  the  whole.  [Lord  Eldon^  Chancellor.  The 
sense  is  this:  your  liability  to  repair  the  two  arches,  shows  that  you  are 
necessarily  liable  to  repair  the  rest,  unless  you  show  who  is  liable  to  repair 
the  rest.  It  is  hard  doctrine,  I  confess  ;  but  the  argument  is,  *'  you  are  doing 
DO  good  at  all  to  the  public,  if  you  repair  two  arches  in  die  middle  of  the 
stream,  and  show  no  way  for  the  public  to  get  at  them."  So,  here,  those 
who  are  liable  to  repair  die  bridge,  are  liable  to  give  the  public  the  means 
of  access  to  it,  otherwise  they  give  nothing.  That  is  the  manner  in  which 
that  case  applies.]  The  act  43  G.  3,  c,  69,  still  leaves  it  as  a  matter  of  fact 
to  be  found  what  those  limited  distances  are,  within  which  the  coundes  are 
liable  to  repair. 

Lord  Eldon,  Chancellor.  My  opinion  has  not  been  formed  merely  on 
what  I  have  heard  this  day,  but  on  previous  consideration,  that  the  county  is 
*3001  ^^  ^^^  bound  prima  fade  to  repair  the  road  at  the  ends  of  every  ^bridge, 
^  which  bridge  it  is  bound  to  repair ;  the  statute  has  fixed  the  length 
at  three  hundred  feet.  I  see  no  reason,  therefore,  to  reverse  the  judgment  of 
the  Court  of  King's  Bench.  Upon  the  notion  that  the  obiection  taken  this  day 
to  die  indictment,  is  now  taken  for  the  first  time,  I  wish  the  judgment  to  be 
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deferred*  to  give  it  more  considention,  if  it  be  fit  we  should  enter  on  it     But 
if  a  point  ia  open  to  aigument  in  the  court  below,  and  the  parties  do  not  choose 
to  take  it  below,  and  it  appears  by  the  printed  report  of  this  case  that  the  par- 
ties Uiere  did  not  take  it,  they  ought  not  to  be  permitted  to  take  it  here. 
Lambt^  on  behalf  of  the  Riding,  waiving  this  objection, 

The  judgment  was  affirmed. 


PROMOTIONS. 

At  the  beginning  of  this  term,  Sir  Vieary  Gibbi,  Knight,  one  of  the  justices 
of  His  Majesty's  Court  of  Common  Pleas,  was  appointed  to  the  office  of  Lord 
Chief  Baron  of  his  Majesty's  Court  of  Exchequer,  vacant  by  the  resignation 
of  the  Right  Honorable  Sir  Jirehibald  Macdanaidf  Knight,  who  thereupon  was 
created  a  baronet 

On  Thunday,  the  18th  of  November,  Sir  Robert  Dallas,  Knight,  His  Majes- 
ty's Solicitor^General,  was  called  to  the  degree  of  the  coif,  and  gave  rings  with 
the  motto  **Moa  et  Lex;"  and  was  appointed  to  the  office  of  one  of  His  Majes- 
ty's justices  of  the  Court  of  ^Common  Pleas,  in  the  room  of  Sir  Vteary  r«o^| 
GiUAe,  and  on  the  19th  took  his  seat  ^  ^^ 

In  the  ensuing  vacation  Samuel  Shepherd,  Esquire,  His  Majesty's  most 
ancient  serjeant,  was  appointed  to  the  office  of  His  Majesty's  Solicitor-Gene- 
ral, in  the  room  of  Sir  Robert  DaUae,  and  upon  the  occasion  of  his  promotion 
received  the  honor  of  knighthood. 

And  William  Draper  Beet,  Esquire,  Serieant-at-Law,  was  appointed  At* 
tomey-General  to  His  Ro3ral  Highness  the  Prince  of  Wake,  in  the  room  of 
Sammel  Shepherd,  Esquire. 
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IDwrmg  the  whole  of  this  term^  Mansfield,  C.  J.,  was  preventedt  by  indispo* 

sUionffrotn  attending  in  the  court,'] 


JEWRY  V.  BUSK. 

k  reqnaft  to  a  tradesman  to  show  the  defendant's  house,  "  and  the  defendant  would  make 
him  a  handsome  present,*'  is  eridence  of  a  contract  to  pay  a  reasonable  compensation 
for  the  work  and  labor  bestowed  in  that  leryice. 

Thb  i»as  an  action  for  work  and  labor,  tried  before  MansMd^  C.  J.,  at  the 
Bittioga  after  Michaelmas  term,  1813,  when  the  jury  found  a  verdict  for  the 
plaintiff,  with  7/.  15«.  damages ;  which  Onslow^  Serjt.,  now  moved  to  set 
aside :  the  case  was,  that  the  plaintiff  had,  on  several  occasions,  been  employed 
in  his  trade  of  a  painter  and  ^azier  by  the  defendant,  who  had  a  house  oppo- 
site to  ihe  plainUff 's  house,  and  being  desirous  to  let  it,  he  told  the  plaintiff, 
that  if  he  would  open  the  windows,  and  take  care  of  the  house,  and  air  it,  and 
show  it  to  persons  applying  to  take  it,  he  would  make  the  plaintiff  a  handsome 
•«^-i  present ;  and  he  at  a  subsequent  *time  gave  him  2/.  Onslow  contended, 
J  and  so  Mansjidd^  C.  J.,  directed  the  jury,  that  this  was  no  evidence 
of  any  contract,  but  that  it  must  be  inferred  that  the  plaintiff,  in  undertaking 
the  employment,  intended  to  trust  entirely  to  the  plaintiff's  generosity,  and 
most,  therefore,  be  content  with  what  the  plaintiff  had  chosen  to  give  him  : 
the  jury,  however,  thought  otherwise. 

VouL^SL  02  (161) 
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Heath  and  Chambre,  Js.,  were  of  opinion  that  there  was  sufficient  evidence 
of  a  contract  to  do  the  work  and  labor  for  a  reasonable  recompense,  the  amount 
of  which  the  jury,  whose  province  it  was,  had  determined ;  and  even  if  it  were 
something  too  much,  yet  because  the  sum  was  so  small,  and  there  was  nothing 
perverse  in  the  verdict,  they 

Refused  the 


FLOWER  V.  BAINWRIGHT. 

Recovery  amended  by  altering  the  name  of  a  parish  misnamed  in  the  deed  making  the 
tenant  to  the  prtBcipe,  aa  well  aa  in  the  recovery,  upon  affidavit  of  the  intention. 

Sellon,  Seijt.,  moved  to  amend  a  recovery  by  substituting  the  parish  of 
Ea8t  Ardealey  for  the  parish  of  Ardesley  in  the  county  of  York^  although  the 
deed  to  make  the  tenant  to  the  praecipe  described  the  premises  merely  as  lying 
in  Ardedey^  upon  an  affidavit  that  the  vouchee  was  seised  of  the  closes  in 
question  in  East  Ardedey^  and  that  he  was  seised  of  no  land  whatever  in  any 
parish  called  Ardestey, 

The  court  permitted  the  amendment. 


•WRIGHT  qui  tarn.  v.  LLOYD,  Clerk.  [•304 

The  court  will  not  stay  proceedings  on  a  writ  suggested  to  be  the  commencement  of  an 
action  for  non-residence,  unless  the  declaration  oe  delivered,  or  there  be  other  evidence 
that  such  is  the  scope  of  the  action. 

Vaughan,  Serjt.,  moved  upon  the  statute  64  Geo  3,  c.  6,  in  relief  of  the  non* 
resident  clergy,  to  stay  proceedings  in  this  action :  in  the  process  which  had 
been  served  upon  the  defendant,  the  plaintiff  was  entlded  as  suing  qui  tam^ 
and  the  defendant  had  given  him  notice  of  his  intention  to  move  the  court  to 
stay  proceedings  herein,  calling  it  in  that  notice  an  action  brought  by  the  plain- 
tiff against  the  defendant  to  recover  penalties  for  non-residence  on  his  benefice, 
and  Uie  plaintiflf  had  not. contradicted  that  surmise.  The  plaintiff  had  not  yet 
declared,  but  Vaughan  contended,  that  since  he  was  in  the  practice  of  delivering 
very  long  declarations  in  similar  cases,  it  would  defeat  the  intention  of  the 
legislature,  which,  as  recited  in  the  preamble  of  the  act,  was,  to  diminish  the 
vexation  of  the  parties,  if  this  motion  could  not  be  made  until  after  a  declara- 
tion should  have  been  delivered. 

Per  curiam.  The  defendant  must  wait  until  the  plaintiff  has  declared,  and 
then  it  will  be  seen  whether  this  be  an  action  for  non-residence  or  not  He 
cannot  swear  how  the  plaintiff  intends  to  declare.  If  indeed  any  other  evi- 
dence of  the  nature  of  the  action  could  be  made  to  appear  to  the  court,  it  might 
suffice,  but  none  is  shown.  Besides,  the  expense  of  a  rule  ntsi  and  of  showing 
cause,  would  amount  to  more  than  the  costs  of  the  declaration. 

Rule  refused* 
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•WRIGHT  qui  tarn  v.  WHALLEY,  Clerk. 

The  Solidtor^^neral  made  the  like  motion,  in  this  case,  wherein  the 
declaration  had  been  deliyered,  and  it  thereby  appeared  that  the  action  was 
brought  for  non-residence. 

I'he  court  granted  the  role. 


UNDO  V. 


If  a  fine  has  been  delayed  by  the  attomey'e  neglect  beyond  the  time  prescribed  by  the  rule 

of  court,  the  court  will  not  permit  it  afterwards  to  pass. 

CoFLET,  Serjt,  moved  that  a  fine  might  pass  upon  an  affidavit  that  the  par- 
ties were  all  alive  in  Northumberland  on  the  19th  of  January.  The  fine 
ought  to  have  been  completed  several  terms  before,  but  was  delayed  through 
the  ne^ect  of  the  agent  in  London. 

The  courts  referring  to  their  late  rule  of  court,  refused  the  application.t 

tin  a  like  ease  the  court  hath  compelled  the  agent  through  wbose  delay  the  fine  is  de- 
fteted,  to  defray  the  expense  of  an  entire  new  fine  for  his  dient,  and  declared  their  deter* 
wm^ty^n  fo  porsoA  that  practlco. 
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The  court  refused  to  extend  the  relief  of  the  statute  54  O,  3.  e.  6,  to  a  case  where  the  de* 
finidant  had  obtained  a  rule  to  compound  before  the  statute  had  passed. 

This  was  an  action  commenced  to  recover  penalties  for  non-residence.  A 
rule  had  been  obtained  on  the  21st  of  iVboem6er,  1813,  for  compounding  this 
action,  and  the  costs  had  been  taxed  upon  that  rule. 

SdUm^  Serjt.,  had  on  a  former  day  in  this  term  obtained  a  rule  nisi  to  stay 
proceedings  in  this  cause  upon  the  terms  permitted  by  the  statute  54  Geo.  3. 
e.  6,  whidi  gives  the  court  liberty  to  interfere  in  a  summary  way  in  any  action 
^bion^t  or  to  be  brought." 

Shepherd^  Solicitor-General,  showed  cause :  he  contended  that  no  action 
was  pending:  thii  action  was  settled  between  the  parties  long  before  the 
staUnte  had  existence. 

SdUm^  contended,  that  the  case  was  within  the  spirit  of  this  which  was  a 
remedial  act 

Per  curiam*  There  ii  no  pretence  for  it.  How  is  this  an  action  now 
pending?   The  cause  ii  oat  of  conrt 

Bule  discharged. 
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•MOFFAT  V.  PARSpNa 

[1  Marth,  59  S.  C.) 

A  creditor  tells  his  clerk,  previously  authorised  to  receive  money,  not  to  receive  a  suni 
if  offered  him  by  a  certain  debtor,  for  that  he  had  put  it  into  the  hands  of  his  attorney, 
and  the  clerk,  on  tender  made,  refuses  to  receive  the  money,  and  aaaigDa  the  leaaon. 
Held,  thai  this  is  a  good  tender  to  the  principal. 

It  is  no  objection  to  a  tender  that  the  creditor  had  previously  put  the  matter  into  hisattor 
ney's  hands. 

In  this  case  the  question  reserved  upon  a  verdict  for  the  plaintiff  for  361. 
found  before  Mansfield^  G.  J.  at  Guildhallt  at  the  sittings  afler  THnity  temv 
1813,  was,  whether  there  were  sufficient  evidence  of  a  tender.  The  facta 
were,  that  there  being  a  dispute  between  the  parties  about  the  amount  of  the 
plaintiff 's  demand,  the  defendant  sent  a  check  for  36/.  to  tiie  plaintiff's  counting* 
house  in  payment  of  what  he  conceived  was  due ;  it  was  delirered  to  the 
plaintiff,  who  with  much  warmth  rejected  the  check ;  the  defendant's  clerk 
then  reuimed  to  his  master  to  get  money  in  lieu  of  the  check :  tlie  plaintiff 
expecting  his  return  with  the  money,  instructed  a  clerk  named  Cuming,  who 
was  in  the  ordinary  habit  of  receiving  moneys  for  him,  that  if  the  money  was 
offered,  he  should  not  receive  it,  and  he  stated  to  him  that  he  had  put  the  mat- 
ter into  the  hands  of  his  attorney ;  and  himself  went  out.  The  defendant's 
clerk  returned  in  the  absence  of  the  plaintiff,  and  tendered  the  money  to 
Cuming^  who  rejected  it,  saying,  the  matter  was  put  into  the  hands  of  an 
attorney. 

Vaughan,  Seijt,  had  obtained  a  rule  nin  to  set  aside  this  verdict  and  enter 
a  verdict  for  the  defendant ;  against  which, 

BesU  Serjt,  now  showed  cause.  The  refusal  must  be  considered  as  merely 
a  reference  to  the  plaintiff's  attorney ;  the  plaintiff  had  a  right  to  change  the 
agent  he  had  appointed  for  the  purpose  of  settling  the  account  and  receiving  the 
money,  and  the  defendant  ought  to  have  made  his  tender,  ei^er  to  the  plaintiff 
iu  person  or  to  such  agent  as  he  chose  to  authorize :  but  a  tender  *made  r^^Q 
to  a  person  who  was  no  longer  his  agent  to  receive,  was  no  tender  to  the  ^ 
plaintiff.  It  is  a  prudent  course  to  refer  a  disputed  claim  to  the  solicitor  of  the 
party.  A  tender  to  a  clerk,  unless  he  has  an  express  authority,  is  no  tender  to 
the  party.  [Mcaiisfidd^  C.  J.  A  tender  to  a  managing  derk  would  suffice, 
and  Cuming  had  had  an  express  authority.] 

Vaughan,  Serjt,  in  support  of  his  rule.  This  is  not  a  countermand  of  an 
authority,  it  is  an  express  refiisal  by  the  plaintiff  himself,  whnsh,  therefore,  dis- 
penses with  the  necessity  of  a  tender.  Brigga  v.  Calverieyt  8  7\  R.  629. 
The  retainer  of  an  attorney  does  not  render  the  tender  inefibctnal.  That  was 
a  stronger  case  than  this,  for  there  the  writ  was  bespoken.  This  is  the  refosal 
of  the  principal,  with  an  insufficient  reason  assigned,  and  is  a  dispensation  of 
further  tender  to  the  party  lun^self.    Jontt  t.  Bandm^^  Doug.  684. 

The  court  agreed  that  the  plaintiff  was  not  justiffed  in  ie£urriiig  th6  defendant 
to  his  attorney. 

Cur.  adv.  tndt. 

Heath,  J.  on  this  day  delivered  the  judgment  of  the  court. 

This  was  an  action  for  goods  sold  and  delivered.  The  defendant  pleaded 
non  assumpsit  as  to  part,  and  as  to  the  residue  30/.,  a  tender.  The  evidence 
was,  that  the  plaintiff  directed  his  clerk  not  to  receive  this  money,  if  it  should  be 
offered  to  him :  it  was  offered  to  the  clerk,  and  he,  in  pursuance  of  his  master's 
orders,  refused  to  receive  it.  Upon  the  principle  that  quifacit  per  alium^fadt 
per  se,  the  tender  to  the  servant  was  a  good  tender  to  the  master:  therefore, 
here  must  be  a  judgment  for  the  defendant. 

Judgment  for  the  defendant 
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•RICHARDSON  el  al.,  Ex'n.  of  BLEA8E  v.  ROBINSON. 

[1  Marsh,  58  S.  C] 

£ntir  iMigned  in  outlawry  that  the  outlaw  was  beyond  the  seas  when  the  writ  of  exigent 
iasiMd,  and  ihence  contuittsU^  aotil  the  outlawry  pronounced.  Upon  traverse  oT  the 
whole  allegation,  and  issue  joined  thereon,  held  that  it  was  sufficient  to  prove  that  the 
outlaw  was  in  parts  beyond  the  seas  at  the  time  of  the  writ  of  exigent  issued. 

This  was  a  writ  of  error  brought  to  reverse  an  outlawry  which  had  been 
adjudged  against  the  testator,  and  the  error  assigned  was,  that  Bhaae^ 
before  and  at  the  time  of  the  awarding  and  issuing  of  the  writ  of  exigi 
facias^  upon  which  the  outlawry  was  pronounced,  and  from  thence  continually 
afterwards,  until  and  at  the  time  of  pronouncing  the  outlawry,,  was  in  parts 
beyond  the  seas,  to  wit,  at  Jamaica^  in  the  West  Indies,  The  defendant  in 
error  pleaded,that  Bleaae  at  the  time  of  the  awarding  and  issuing  of  the  writ 
of  eadgi  fadas^  upon  which  the  oudawry  was  pronounced,  or  afterwards 
until  and  at  the  time  of  pronouncing  the  oudawry,  was  not  in  parts  beyond 
the  seas.  The  plaintiffs  in  error  joined  issue  on  this  traverse.  Upon  the 
trial  of  this  cause  before  Mansfidd^  G.  J.,  at  the  sittings  after  Michad- 
mat  term,  1813,  the  proceedings  in  outlawry  previous  to  the  proclamations 
were  proved,  but  there  was  no  proof  of  the  proclamations,  nor,  consequendy, 
as  the  inquiry  could  not  be  further  pursued,  of  the  time  when  the  judg- 
ment of  outlawry  was  pronounced :  it  was  proved  by  letters  written  by  the 
oatlaw,  that  he  was  alive,  and  in  Jamaica,  at,  and  afler  the  period  of  the 
writ  of  exigi  facias  being  issued ;  there  was  no  evidence  of  his  having  ever 
eome  home,  and  it  was  clear  that  he  was  now  dead,  but  the  precise  time  of  hid 
death  did  not  appear.  For  the  defendants  in  error,  it  was  contended,  that  as 
the  issue  embraced  the  fact  of  the  oudaw  continuing  abroad  at  the  time 
of  pronouncii^  the  oudawry,  which  necessarily  meant  his  continuing 
abroad  and  alive;  and  as  there  was  no  evidence  to  show  that  he  had 
not  died  or  come  home  before  the  oudawry,  the  issue  ought  to  be  found 
*aiOl  *^^^  ^^^  defendant  in  error.  Mansjidd,  C.  J.,  thought,  that  as 
^  there  was  evidence  that  the  testator  was  abroad  when  the  writ  of  ex- 
igent issued,  and  that  he  continued  abroad  till  his  death,  it  was  immaterial  when 
the  judgment  of  oudawry  was  pronounced,  and  that  the  exact  date  of  the  sub- 
•equent  proceedings  was  immaterial;  and  the  jury  found  a  verdict  for  the 
plaintiflr  in  error. 

Shepherd,  Solicitor-General,  now  moved  to  set  aside  the  verdict,  and  have  a 
new  tnal,  upon  the  ground  that  the  frame  of  this  issue  rendered  it  necessary  to 
prove  the  allegation,  that  the  testator  condnued  abroad  at  the  time  of  pronouncing 
ihe  oudawry. 

Heath,  J.,  asked  whether  it  was  to  be  presumed  that  the  testator  had  come 
home  !     Utile  per  inutile  non  vitiatur. 

Chambre,  J.  The  substantial  question  of  the  issue  is,  whether  the  testator 
was  abroad  at  the  time  of  the  exigent  issued ;  if  he  was,  that  was  sufficient :  the 
further  averment  that  he  continued  abroad  at  the  time  of  pronouncing  the  judg- 
ment. Lb  immaterial,  even  if  it  be  not  stricdy  proved. 

Dallas,  J.  The  error  assigned,  is,  that  at  the  Ume  of  the  writ  of  exigent 
issued  the  testator  was  in  parts  beyond  the  seas  :  now  it  ap])ears  that  he  was 
in  parts  beyond  the  seas  at  the  time  the  exigent  issued :  that,  therefore,  is  enough. 

The  court  refused  the  rule. 
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♦BUCKBY  V.  COLES  and  PRICE. 

A.  way  of  necessity  exists  after  unity  of  possession  of  the  close  to  which,  and  the  cloeo 
over  which,  and  after  a  subsequent  severance. 

If  a  person  purchases  close  A.,  with  a  way  of  necessity  thereto  over  close  ^.j  a  stranger's 
land,  and  afterwards  purchases  close  B.,  and  then  purchases  close  C,  adjoining  to  close 
A,,  and  through  which  he  may  enter  close  A.^  and  then  sells  close  B.  without  resenra- 
tion  of  any  way,  and  then  sells  closes  A.  and  C. ;  the  purchaser  of  close  A»  shall  never* 
theless  have  the  ancient  way  of  necessity  to  close  A,,  over  close  B, 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  close, 
called  Lang  Furlong,  at  Newport  Pagndl,  trampling  the  grass  and  com,  sub- 
verting the  soil  with  the  feet  of  cattle  and  wheels  of  carriages,  breaking  the 
gates  and  fences,  and  the  fastenings  thereof,  and  taking  them  away.  The  de- 
fendants pleaded,  that  in  1800  fV.  Backwell^  Esq.  was  seised  in  fee  of  a  close 
called  Barn  Close,  and  prescribed  in  right  thereof  to  have  a  way  from  a  certain 
common  public  highway  into  and  over  the  close  in  which.  Sic,  to  Bam  Close^ 
and  back  again  on  foot,  and  on  horseback,  and  with  cattle,  and  carriages,  at  all 
reasonable  times  of  the  year,  as  appurtenant  to  Barn  Close  ;  they  then  showed 
a  demise  of  Bam  Close  by  lease  from  Backwell  to  Coles,  the  defendant,  for 
years,  and  a  demise  by  Coles  to  the  defendant  Price  as  tenant  from  year  to 
year,  under  which  they  justified.  They  thirdly  prescribed  under  the  like  title, 
for  a  like  way  from  the  highway,  into,  through,  apd  over  the  close  in  which,  to 
Barn  Close,  and  back,  for  the  necessary  and  convenient  cultivation,  occupation, 
and  enjoyment  of  Bam  Close,  and  justified  under  the  like  demises.  Fourthly, 
they  pleaded,  that  before  the  times  when,  on  the  1st  of  ,^pril,  1800,  fF,  Back- 
well  was  at  one  and  the  same  time  seised  in  fee,  as  well  of  the  close  in  which, 
as  of  Bam  Close ;  and  that  the  close  in  which  lay  next  and  contiguous  to  a 
certain  common  highway,  and  that  Barn  Close  was  situate  next  to  ue  close  in 
which,  and  that  Backwell  being  so  seised,  had  no  way  to  Bam  Close  except- 
ing from  that  highway,  through  and  over  the  close  in  which ;  and  that  Back- 
well  afterwards,  aliened,  conveyed,  and  assured  the  close  in  which,  with  the 
appurtenances,  to  the  plaintiff  in  fee,  who  thereby  became  seised  thereof, 
*but  that  Backwell,  at  the  time  of  that  sale  and  alienation,  and  having  r«qio 
no  way  to  Bam  Close,  other  than  from  tlie  highway,  through  and  over  ^ 
the  close  in  which,  whereby  he  necessarily  ought  to  have  a  convenient  way  to 
Bam  Close  from  the  highway,  through  and  over  the  close  in  which,  so  sold 
and  aliened  to  the  plaintiff  as  aforesaid,  he,  Backwell,  and  all  the  occupiers  of 
Bam  dose  from  and  afler  the  sale  and  alienation  of  the  close  in  which,  had, 
and  used,  and  of  right  ought  to  have  for  themselves  and  their  servants  a  certain 
necessary  way  from  the  public  highway,  through  and  over  the  close  in  which, 
unto  and  into  Bam  Close,  and  from  thence  back  again  into  the  highway,  on  foot, 
and  on  horseback,  and  with  cattle,  and  with  carriages,  every  year,  at  all  reasonable 
times  of  the  year,  for  the  necessary  and  convenient  cultivation,  occupation,  and  en- 
joyment of  Bam  dose,  the  same  way  being  the  nearest  and  most  convenient 
way  through  and  over  the  close  in  which,  so  sold  and  alienated  as  aforesaid; 
wherefore  they  justified.  Price  in  his  own  right,  and  as  the  then  occupier  of  Bam 
Close,  and  Coles  as  his  servant,  and  by  his  command.  The  plaintiff,  in  his  replica- 
tion, joined  issue  on  the  first  plea:* to  the  second  and  third  pleas,  he  replied,  (ad- 
mitting the  sebin  of  Backwell,  but  protesting  against  the  alleged  demises  of  Bam 
Close,)  de  injuria  sua  propria;  and  traversed  the  prescriptive  rights  of  way 
therein  respectively  alleged.  And  to  the  fourth  plea,  he  replied,  that  he  ought 
not  to  be  barred,  because,  admitting  BackweWs  seisin  at  one  and  the  same  time, 
as  well  of  the  close  in  which,  as  of  Bam  Close,  and  that  the  close  in  which,  lay 
next  and  contiguous  to  the  road,  and  that  Bam  Close  lay  next  to  the  close  in 
which,  and  that  Backwell  afterwards,  and  before  the  trespass,  conveyed  the 
close  in  which  to  the  plaintiff,  who  thereby  became  seised  in  fee  thereof;  for 
replication  he  alleged,  that  the  defendants  of  their  own  wrong  committed  the 
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•31  ai  *^^  justified,  without  this,  that  BackweU  and  the  occupiers  of  Barn 
-^  dote  from  and  after  the  sale  and  alienation  of  the  close  in  which,  had 
and  used,  and  of  right  ought  to  have  had  such  a  way  as  the  defendant  had  in 
bis  fourth  plea  alleged:  he  also  newly  assigned  an  esctra  rtam,  and  more  force 
thsm  was  necessary,  and  other  occasions.  The  defendant  rejoined  by  main- 
taining so  much  as  the  plaintiff  had  traversed  of  his  second,  third  and  fourth 
pleas,  and  tendering  issue  thereon,  and  on  the  new  assignment.  The  plaintiff 
joined  in  all  these  issues.  The  cause  was  tried  at  the  Buckingham  summer 
assizes,  1813,  before  Macdonaldf  G.  B.  The  case  appeared  to  be,  that  two 
public  king's  highways  called  WiUanrlane  and  TongwdUane^  at  a  certain  point 
diverged  from  each  other,  WUlm-lane  going  off  from  the  diverging  point  in  a 
direction  from  SoiUhrwest  to  North'toiU  sud  Tongweil4ane  leading  in  a  direc- 
tion nearly  frt>m  fFest  to  East.  At  a  part  of  these  roads  situate  at  some  dis- 
tance to  the  Eastward  of  their  point  of  separation,  the  lands  which  lay  in  a  line 
between  the  two  roads,  making  the  base  of  a  triangle,  whereof  the  two  roads 
formed  the  sides,  were  as  follow:  Contiguous  to  and  immediately  to  the 
Southward  of  WtUenrlane^  was  the  close  in  which,  called  Long  Furlong; 
next,  and  to  the  South  Westward  of  that,  was  the  close  called  Barn  Close, 
and  next,  and  to  the  Southward  of  Bam  Close  was  Tongwell  Close,  the 
Southern  side  of  which  abutted  partly  on  TongweUrlane,  and  partly  on  the 
homestead  of  a  farm  called  Tongwell  House.  On  the  IVesl  side  of  Tong- 
weU  Close  lay  a  close  called  The  Hop'ground,  the  Eastern  side  whereof 
abutted  on  Tongwell  Close,  and  the  Southern  side  whereof  abutted  on  Tong- 
wtU'lane.  About  the  year  1750,  Mr.  BackweU,  the  proprietor  of  considerable 
estates  in  that  neighborhood,  purchased  the  close  in  which,  called  Long  Fur- 
long,  from  Sir  Wuliam  7\imer:  none  of  the  conveyances  of  that  close,  of  any 
*ai41  ^^  whatever,  expressed  *it  to  be  conveyed  subject  to  any  right  of  way, 
J  or  with  any  reservation  of  any  way  over  it.  At  that  time  iam  Close 
was  the  property  of  a  person  named  Marriott,  whose  homestead  was  situated 
at  some  distance  to  the  Northward  of  fflllen-lane,  and  consequently  of  Long 
Furlong,  and  of  these  three  other  closes.  In  1750,  Marriott  conveyed  all  his 
estate,  comprizing  Bam  Close,  with  other  lands  lying  to  the  Northward  of 
Iflllen-iane,  to  Mr.  BackweU,  in  reversion  expectant  on  the  determination  of  a 
lease  then  existing.  In  January,  1800,  Mr.  BackweU  contracted  to  sell,  and 
in  ^prU,  1800,  conveyed,  to  the  plaintiff  the  parcel  of  land  called  Long  Fur^ 
long.  It  did  not  distinctly  appear  at  what  time  or  by  what  title  Mr.  Bagwell 
acquired  TongweU  Close  and  Tlie  Hop^ground,  but  he  had  possessed  them 
for  some  years,  and  in  1801  he  sold  and  conveyed  a  parcel  of  land,  consisting 
of  Bam  Close,  TongweU  Close,  and  The  Hop'ground,  and  some  other  closes 
to  the  defendant  Cotes.  These  lands  were  then  demised  under  a  lease  to  the 
defendant  Coles,  which  would  not  have  otherwise  expired  till  1807.  The 
defendant  proved  by  abundant  evidence,  that  while  Marriott  was  the  proprietor 
of  Barn  Close,  his  way,  and  his  only  way  to  get  to  it,  was  by  passing  out  of 
inUenrlane  into  and  though  Long  Furlong  to  Barn  Close,  and  that  he  enjoyed 
that  way  without  interruption,  and  that  there  was  never  any  opening  or  com- 
munication between  Bam  Close  and  TongufeU  Close  until  after  Mr.  BackweWs 
purchase  of  both,  when  Boys,  a  tenant  of  his,  first  made  a  gateway  from  Barn 
Close  to  TongweU  Close  to  give  his  catde  access  to  water  in  Tongwell  Close. 
The  entrance  to  TongweU  Close,  too,  was,  down  to  a  late  period,  from  Tong 
weU4ane  through  the  farm-yard  of  TongweU  House;  and  continually  down  to 
the  present  time,  the  road  through  Long  Furlong  had  been  used  by  the  occu- 
•aifi1  V^'^^  o^  Bam  Close:  for  the  plaintiff,  it  was  proved,  that  for  *some 
^  years  back  the  occupiers  of  Bam  Close  had  used  a  way  to  it  by  going 
Northwards  from  the  TotigweU-road  into  and  through  The  Hop-ground,  and 
thence  into  and  through  the  North-west  corner  of  TongweU  Close  into  JSam 
Close,  and  back,  but  this  was  only  subsequent  to  the  time  of  Mr.  BackweWs 
having  purchased  all  the  closes;  and  the  defendant  Coles,  during  several  years 
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past,  before  hifl  purchase  from  Mr.  Bmekwdl^  had  been  Mr.  BackweWB  lessee 
of  the  three  last-mentioned  closes.  The  plaintiff  also  endeavored,  but  unsuc- 
cessfully, to  establish  some  instances  of  interruption  of  the  user  of  the  way  in 
dispute  by  the  occupiers  of  Bam  Clote;  he  did  not  show  that  the  forbiddance 
was  acted  on,  nor  did  his  witnesses  say  that  the  road  dirough  TongweU  Close 
was  the  only  road  to  Bam  Close*  Macdonaldf  G.  B.,  was  of  opinion,  that 
the  prescriptive  way  to  Bam,  Close  over  Long  Furlong,  if  ever  it  existed,  was 
not  extinguished  by  the  mere  uniw^  of  seisin,  the  defendant's  premises  having 
been  during  all  the  time  of  Mr.  BackwelPs  seisin,  subject  to  the  lease,  which 
existed  when  he  purchased  them.  He  had  bought  only  the  reversionary  interest, 
and  to  extinguish  a  right  of  way  there  must  be  unity  of  enjoyment.  Sellon^ 
Serjt.,  for  the  defendant,  contended,  that  on  the  fourth  plea  there  was  no  matter 
of  fact  to  go  to  the  jury ;  it  was  a  pure  question  of  law :  but  the  chief  baron  left 
all  the  questions  to  the  jury,  and  they  found  for  the  defendant  on  all  the  issues. 

Sellon,  Serjt.,  in  Michaelmas  term,  1813,  obtained  a  rule  nisi  to  set  aside 
the  verdict  and  have  a  new  trial,  upon  two  grounds :  first,  that  there  was  a  mis- 
direction of  the  learned  judge ;  and  secondly,  that  the  verdict  was  against  evi- 
dence. 

Blosset,  Serjt,  now  showed  cause  against  the  rule.  [The  court  expressing 
a  decided  opinion  that  the  prescriptive  ^right  of  way  was  extinguished  r«Qi  a 
by  the  unity  of  seisin,  without  adverting  to  the  unity  of  occupation,  he  ^ 
abandoned  Uie  verdict  on  the  second  and  third  issues.]  The  fourth  plea,  he 
said,  was  verbalim  translated  from  the  plea  in  Button  v.  Taylor,  Lutw,  1487, 
where  it  was  demurred  to,  and  held  good :  if  the  defendant  had  wished  to  review 
the  law  of  that  case,  he  should  have  demurred  to  this  plea ;  but  by  traversing  it, 
he  put  in  issue  only  the  fact,  whether  the  defendant  had,  since  1801,  the  time 
of  his  purchase,  actually  enjoyed  the  way  over  Zort^  Furlong  to  Bam  Close 
in  manner  alleged ;  not  the  question  of  law,  whether  he  was  entided  to  it  under 
tlie  circumstances,  as  a  way  of  necessity ;  and  inasmuch  as  his  replication  admit- 
ted the  continued  user  of  it  down  to  the  commencement  of  Mr.  BackwelPs 
unity  of  possession,  and  that  Mr.  Backwell  had  no  other  way  to  Bam  Close 
but  only  through  the  place  in  which,  during  his  unity  of  possession,  it  was  not 
very  intelligible  how  he  could  dispute  the  continuance  of  the  way  af\er  the 
plaintiff's  purchase.  If  it  were  a  way  of  necessity  before,  it  is  difficult  to  con- 
ceive how  it  was  not  a  way  of  necessity  after  that  alienation  by  Backwell  to 
the  defendant.  In  the  case  in  Lutwych,  Girdler,  in  support  of  the  demurrer, 
cited  the  cases  of  Bell  v.  Babthorpe,  Cro.  EL  300,  and  1  Bo,  Ah,  935.  C  pL 
8  and  9,  (but  those  are  not  cases  of  a  way  of  necessity,  but  of  an  ordinary  way, 
the  extinguishment  of  which  by  unity  of  possession  needs  not  to  be  questioned,) 
and  Owen,  121.  But  the  court  over-ruled  the  demurrer,  upon  the  ground  that 
the  way  pleaded  was  a  way  of  necessity,  and  that  it  was  for  the  public  weal 
that  the  land  shoidd  not  be  unoccupied.  Lutw,  also  cites  Packer  v.  fValstead, 
2  Sid.  39. 

Sellon  in  support  of  the  rule.  It  is  impossible  to  maintain  the  verdict  on 
the  fourth  issue.  A  way  of  necessity,  like  all  other  ways,  is  extinct  by  unity 
of  possession.  *No  such  way,  therefore,  existed  during  Mr.  BackwelPs  r»oi7 
simultaneous  seisin.  A  way  of  necessity  is  a  way  by  grant,  not  indeed  L  ^^ ' 
expressed,  but  implied :  if  a  vendor  sells  a  close  surrounded  on  all  sides  but 
one  witli  the  land  of  strangers,  and  on  that  one  side  by  other  land  of  the  grantor, 
and  if  there  be  no  a6cess  to  it  but  through  such  other  land  of  the  grantor,  and 
he  make  no  express  grant  of  way,  then  by  implication  a  way  of  necessity 
through  the  other  land  of  the  grantor  arises ;  but  the  right  of  way  only  arises 
when  there  is  no  other  possible  legal  mode  of  getdng  at  the  land:  Pornfret  v. 
Bicroft,  1  Williatiis's  Saunders,  322.  6.  n.,  Howton  v.  Frearson,  8  T.  B.  60, 
and  all  the  other  authorities,  establish  this  point.  If,  therefore,  the  sale  be 
made  to  the  owner  of  an  adjoining  close,  inasmuch  as  he  has  another  mode  of 
access  to  the  land  which  he  purchases,  namdy,  from  his  own  close,  no  way 
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of  neoemljr  molts  fiom  that  convej^nce :  and  in  micfa  ca«e,  inasmueh  aa  tiiat 
vhieh  a  maa  grants  must  be  parcel  of  his  own  estate,  and  since  the  vendor  had 
alienated  Long  Furlong  without  any  reservation  before  he  sold  Bam  Clase.^ 
and  had  the  means  to  satufy,  out  of  his  own  adjacent  closes,  Tongwell  dose 
and  The  Hop^grmmd^  this  resulting  right  of  a  way  of  necessity,  the  way  over 
Long  fkifiong  did  not  again  revive  by  reason  of  his  subsequent  sale  of  Bam 
Ciooe.  There  was  no  hd  on  this  issue  which  ought  to  have  been  left  to  die 
jury;  it  was  a  question  of  law,  which  the  judge  who  presided  ought  to  have 
disposed  of  in  &vor  of  the  plaintiff,  who  was  riffht  in  his  allegation,  that  no  such 
way  of  necessity  existed.  In  this  ease  Mr.  Backwett  divided  his  estate  into 
lots  suitable  to  die  convenience  of  the  purchasers,  and  exposed  them  to  sale  by 
aactbn.  Long  Ikirlong  was  one  lot,  Bam  Close^  Tongwell  Close,  and  The 
Bop-ground  formed  another  lot;  they  were  purposely  so  arranged  that  the 
*318l  ^^^  ^^  ^^y  ^^  ^®  ^^^  might  not  interfere  with  the  other,  but  diat  *the 
-^  purchaser  of  each  lot  might  have  access  to  it  on  one  side  from  a  public 
road,  and  might  pass  from  one  of  his  fields  to  another  without  interfering  with 
his  neighbors:  it  was  never  intended  to  sell  with  Bam  Close  a  right  of  way 
over  Long  Hirlong,  nor  was  any  such  reserved  in  the  conveyance.  The 
plaintiff  bought  Long  Furlongs  which  was  the  third  lot,  at  the  auction,  and  it 
may  be  infemd  that  he  gave  tne  hifher  price  for  it  on  account  of  the  conve« 
ni^nce  of  that  arrangement:  the  fourth  lot,  comprehending  the  other  three 
closes,  was  bought  in  at  the  auction,  and  aflerwards  sold  to  the  defendant  by 
private  contract  The  particulars  of  the  sale  expressed  no  reservation  of  any 
light  of  way  over  Long  Furlong, 

Heath,  J.  The  way  which  it  is  contended  for  the  plaintiff  that  the  pur- 
chaser has,  is  through  the  purchaser's  own  land;  but  suppose  that  Bam  Clone 
had  been  bought  by  a  stranger,  would  there  npt  in  that  case  have  been  a  way 
of  necessity  to  go  to  it  ? 

Cbambius,  J.  The  plaintiff  has  gone  into  the  question  whether  the  vendor 
granted  a  way  to  this  field  over  Tongwell  Close,  before  the  jury,  and  they 
hare  disafiirmed  it:  besides,  nothing  of  this  history  of  the  auction  was  in 
evidence. 

Dallas,  J.  The  question  on  the  issue  is,  whether  there  were  any  other 
way:  the  evidence  on  the  defendant's  side  is,  that  there  was  no  other  way; 
the  plaintiff  meets  that  by  evidence  that  there  is  another  way,  though  not  quite 
so  convenient,  and  the  jury  have  had  it  before  them,  and  have  disaffirmed  the 
existence  of  any  other  way. 

Rule  diBchai^ged. 


^19]        •CROFT  et  aL  v.  JOHNSON  et  al.,  Bafl  of  JONES. 

[1  Marsh.  59.  S.  C] 

1/  a  pUiotiff  ukes  a  cognvtii  payable  by  ioaialmenta,  and  postponing  the  payment  of  any 
iutalment  to  a  later  date  than  the  time  when  the  plaintiff*  couldi  with  diligence,  have 
obiaioed  judgment  and  execution,  the  bail  are  discharged. 

Pell,  Seijt^  had  on  a  former  day  in  this  term  obtained  a  rule  nm  to  set 
aside  this  judgment  against  the  bail,  and  the  execution  thereon  issued  and  exe- 
cuted, with  costs,  upon  the  ground  that  the  batt  were  diseharged  by  the  plaintiff 
having  accepted,  without  their  consent,  a  eognovU  firom  the  plaintiff  in  the 
oriffinal  action,  for  the  payment  of  the  debt  and  costs  by  instaloEientB, 

Marshall,  Serjt,  showed  cause,  upon  the  general  principle,  that  the  aoceptp 
SDoe  of  a  cognovit  is  no  disobaige  of  the  baiL 
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The  eotirt  inquired  whether  judgment  could  have  been  had  in  the  original 
action,  and  execution  iasued,  before  the  time  fixed  for  payment  of  the  latest  in- 
stalment, and  finding  that  such  was  the  case,  th^y  made  the 

Rule  absolute.! 

t[See  5  D.  &  E.  277,  ff^dgion  v.  Nugent.    Wightw.  121,  Bromn  v.  Ntave.    1  Taunt, 
159,  n«  King  V.  Sksrif  of  Surry,    4  Barn.  &,  Aid.  91,  Farmer  et  aL  v.  2%ortey  H  ol. 


•REED  et  al.,  Assignees  of  W.  COOPER,  «.  G.  COOPER.    [•820 

A  recognizance  of  bail  in  error  for  a  leas  aum  than  double  the  snm  recorered  by  the  jndg* 

ment  does  not  stay  the  execution. 
And  the  court  will  not  permit  the  bail-piece  to  be  amended  by  enlarging  the  penalty,  in 

order  to  defeat  the  execution. 

Vauohan,  Serjt.,  had  on  a  former  day  obtained  a  rule  nisi  to  set  aside  the 
writ  oiJUri  fadasj  and  execution  had  thereon,  upon  the  ground  that  the  exe- 
cution was  levied  in  Lineolnahire  on  the  2d  of  December^  and  that  at  am 
earlier  hour  on  the  same  day,  the  plaintiff  was  served  with  an  allowance  of  a 
writ  of  error,  and  that  bail  in  error  were  put  in  on  the  4th  of  December^  and 
notice  thereof  served  on  the  same  day. 

Shq>herdi  Solicitor-general,  showed  cause,  upon  the  ground  that  the  verdict 
obtained  was  for  1389/.,  and  the  recognizance  of  bail  in  error  was  ia 
2600/.  only,  instead  of  2T78/.,  the  double  of  the  judgment,  as  it  ought  to 
have  been. 

Vaughan,  in  support  of  the  rule,  prayed  that  he  might  be  permitted  to 
amend  this  misprision  in  the  bail-piece,  and  that  it  might  operate  as  a 
supersedeas. 

The  court  refused  the  amendment,  and  held  that  bail  in  a  less  sum  than  the 
statute  required,  was  equivalent  to  no  bail  at  all,  as  to  the  purpose  of  staying 
execution,  and 

Dischaiged  the  rule.t 

t[See  15  Maaa.  Rep.  276,  Clapp  v.  HaywardJ] 


♦DOE,  on  the  demises  of  CHRISTOPHER  PARKIN  and  JAMES  rm^^ 

WILKINSON,  V.  PARKIN.  L'S^l 

[1  Marahi  6]-  S.  C] 

Devise  of  all  my  meaanajifeB  in  T.,  and  now  in  my  occupation.  The  testator  had  two 
messua^ea  in  T.,  of  which  he  occupied  only  one :  Held  rhat  only  that  one  passed  by 
the  devise. 

This  ejectment  was  brought  to  recover,  amongst  other  premises  in  Uvurgo- 
landf  in  the  county  of  JPbr«,  the  Tontine  Inn  and  nine  acres  of  land.  Upon 
the  trial  before  Thomson^  B.,  at  the  York  spring  assizes,  1813,  a  verdict  was 
found  for  the  plaintiff  for  all  the  premises  in  the  declaration,  subject,  as  to  thi 
Tontine  Inn  and  the  nine  acres  of  land,  to  a  case,  which  stated,  that  ^^JdsqA 
Parkin,  by  will  of  the  Ist  of  FAruary,  1800,  devised  all  his  messuages,  t^^ 
ments,  lands,  grounds,  hereditaments,  and  premises  situate  at  or  in  the  township 
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of  7%urgoland9  in  the  pariih  of  SUkatOfu  and  county  of  Forkj  and  then  in  hiB 
own  occupation,  with  the  appurtenances,  unto  the  plaintiff's  lessor  TFUkinsonf 
to  hold  to  fFUkmsoHf  his  executors,  administrators,  and  assigns,  from  and  im« 
mediatdy  after  the  testator's  decease,  for  a  term  of  five  hundred  years,  aani 
waste,  upon  the  trusts  thereinaAer  declared,  and  after  the  determination  thereof, 
and  in  the  meantime  subject  thereto,  he  devised  all  and  every  his  said  mes- 
suages, tenements,  closes,  lands,  hereditaments,  and  premises  situate  at  or  in 
ThuTgoland  aforesaid,  with  the  appurtenances,  unto  his  son,  (the  plaintiff's 
lessor,)  Chri»tcpher  Parkin^  his  heirs  and  assigns  for  ever :  and  in  case  of  his 
death  before  he  attained  the  age  of  twenty-one  years,  without  lawful  issue,  then 
the  testator  devised  the  said  last>mentioned  hereditaments  and  premises  untc 
and  equally  amongst  the  survivors  or  survivor  of  all  the  testator's  sons  and 
daughter,  share  and  share  alike,  to  hold  to  them  their  heirs  and  assigns  for  ever, 
as  tenants  in  common."  And  the  testator  further  bequeathed  to  his  son  CAm- 
ti^her  Parldn^  ^all  and  every  the  cattle,  stock,  quick  and  dead,  and  imple- 
*3221  ^^^^  *^^  husbandry,  crops  of  com,  com  growing  or  in  the  straw,  and 
^  all  other  his  personal  effects  whatsoever,  which  should  at  the  time  of  his 
death  happen  to  be  in,  upon,  or  belonging  to  his  said  estate  and  premises  at  or 
in  Thurgoland  aforesaid,  then  in  his  own  occupation."  The  defendant  Parkin 
was  the  testator's  eldest  son.  The  testator  at  the  time  of  making  his  will  was 
seised  in  fee  of  a  messuage  and  five  acres  of  land  called  Spring  House,  fur 
which  the  jury  found  an  absolute  verdict  for  the  plaintiff,  tney  having  found 
that  such  premises  were  in  the  occupation  of  the  testator  at  the  time  of  making 
his  will,  and  the  testator  was  also  at  the  time  of  making  his  will  seised  in  fee 
of  die  said  inn  called  the  Tontine^  and  nine  acres  of  land,  but  which  inn  called 
the  Tbn/tne,  and  nine  acres  of  land,  at  the  time  of  making  his  will  were  not 
in  his  own  occupation.  The  question  for  the  opinion  of  the  court  was,  whether 
the  plaintiff  were  entitled  to  recover  the  inn  called  the  Tontine  and  the  nine 
acres  of  land,  and  the  verdict  was  to  be  entered  accordingly. 

Copley,  Seijt.,  for  the  plaintiff,  contended  that  the  premises  in  dispute  either 
were  comprised  in  the  term  of  five  hundred  years  devised  to  WUkinaon,  or  at 
all  events  passed  by  the  devise  to  Christopher  Parkin.  The  words  '*  now  in 
my  own  occupation"  are  not  to  be  taken  as  descriptive,  and,  therefore,  restric- 
Ure  of  the  generality  of  the  words  of  the  devise :  the  evidence  of  the  state  of 
the  lessor's  property  renders  that  construction  impossible.  Effect  must  be 
given  to  all  the  words :  he  devises  all  his  messuages,-  and  unless  the  court  can 
substitute  messuage  for  messuages,  they  cannot  adhere  to  the  restrictive  de- 
scription :  instances  where  the  largeness  of  the  devise  has  been  held  to  prevail 
Qfer  the  apparent  restriction  imposed  by  subsequent  description,  are,  1  BuUt. 
%^fv\  1 17.  Merrell  v.  Nicola,  the  testator  having  a  moiety  of  lands  *in  Essex, 
•^  and  a  moiety  of  lands  in  Kent,  *'  as  to  his  moieties,  he  devised  all  his 
tioieties  in  Kent  unto  Tliomas  Bearblock,"  and  made  no  mention  of  his  moiety 
in  Essex;  and  the  court  held  that  as  well  the  moiety  in  Essex  as  that  in  KerU 
nssed  by  this  devise.  So  St.  John  v.  The  Bishop  of  fFinton,  Cowp.  94. 
Devise  of  ^  all  my  advowsons,  lands,  &c.,  and  real  estate  whatever,  situate  in 
the  county  of  Hants,  for  the  purchase  whereof  I  have  already  contracted  and 
a^ed."  The  testator  had  before  his  will  made,  taken  a  conveyance  of  the 
adrowson  of  Atottisfont,  in  Hants,  and  had  contracted  for  the  purchase  of  the 
advowson  of  Abbots  Ann.  The  Court  of  King's  Bench  thought  that  the  plu- 
rality of  the  advowsons  was  not  restricted  by  the  circumstance  Uiat  one  of  them 
had  ceased  to  rest  in  contract  In  the  same  case,  indeed,  2  Bl.  Rep.  932,  this 
court  thought  otherwise,  but  Smvthe,  C.  B.,  was  of  opinion  with  the  Court  of 
King's  Bench,  and  the  House  of  Lords  affirmed  the  judgment  of  that  court, 
7  Bro.  P.  C.  353.  This  is  not  a  gift  of  "  all  such,'*^  or  "  so  many"  of  my 
messuages  as  are  now  in  my  occupation,  but  **  all  my  messuages,"  and  the 
Yord  all  must  be  rejected,  if  the  devise  is  limited  to  what  was  in  his  own  occu- 
pation, ibr  he  occupied  only  one.     But  if  not  included  in  the  term  devised  to 
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JFUkinson,  yet  it  posses  by  the  devise  to  C,  Parkm  of  sU  his  ioUl  messuages 
in  Thurgolandf  for  the  word  said  is  not  necessarily  restrictive,  and  his  use  of 
the  words  *'  last  m^itioned'*  in  the  third  devise  over  in  case  of  the  death  of  C. 
Parkin  under  twenty^me,  confirms  this  interpretation.  Boocher  v.  Stmrford, 
Cro,  EL  113.  The  testator  having  a  house  and  six  acres  of  lands  in  JSblej/^ 
occupied  for  sixty  years  with  other  lands  not  in  Ebleu^  devised  **  the  tenement 
with  the  appurtenances  wherein  H,  B.  dwelleth  in  Ebley;'**  and  it  was  held 
that  all  the  lands  passed  by  it.  [Heaihn  J.  The  land  passed  as  being,  though 
not  strictly  appurtenant,  connected  with  the  house :  but  rights  not  in  Ehley 
might  ^appertain  to  a  house  in  Ebley^  therefore  the  case  is  not  applica-  i><|a  j 
ble.]  Vicars  choral  of  Litchfield  v.  Ayrea,  W.  Jon.  435.  Debt  for  L  ^^* 
subtraction  of  the  tithes  of  one  hundred  and  forty  acres  of  land  in  Chenterton^  due 
to  the  plaintiffs  under  a  grant  of  the  tithes  of  Uie  rectory,  all  which  were  lately 
in  the  tenure  of  Margaret  Feitoe^  widow ;  the  tithes  of  these  one  hundred  and 
forty  acres  were  never  in  her  occupation,  yet  the  court  held  that  they  passed  by 
the  grant,  and  these  words  were  no  restriction  of  the  grant,  but  a  mere  affirma- 
tion of  the  parties.  In  the  principal  case,  too,  it  is  but  an  additional  description, 
and  now  in  my  occupation. 

TTie  court  observed  that  Bl,  reports  that  in  St,  John  v.  The  Bishop  of  Win- 
ton^  the  other  three  barons  concurred  with  the  Court  of  Common  Pleas,  which 
opinion  was  also  strongly  supported  by  Lord  Apsley,  chancellor,  and  Lord 
Camden^  the  only  two  law-lords  who  were  present  in  the  house  of  peers,  and 
it  was  afterwards  proposed  to  re-hear  it :  therefore  the  authority  of  that  case 
was  not  of  much  weight:  they  stopped 

Vaughan^  Serjt.,  who  was  to  have  argued  for  the  heir  at  law ;  and  held  that 
the  words  were  clearly  restrictive. 

Judgment  for  the  defendant. 


*MEND£Z  V.  BRIDGES.  [*325 

A  Rheriflf  who  takes  a  bail-bond,  and  on  inquiry  denies  that  he  has  taken  one,  cannot  be 

therefore  sued  for  an  escape. 
But  he  would  be  liable  in  an  action  for  not  assigning  on  request. 

This  was  an  action  upon  the  case  brought  against  the  sheriff:  the  first  count 
was  for  an  escape,  the  second  for  not  arresting.  Upon  the  trial  of  this  causa 
before  Lord  EUenborough^  C.  J.,  the  officer  who  was  called  for  the  plaintiff  to 
prove  the  delivery  of  the  writ  to  the  sheriff,  and  the  escape,  stated  that  the 
arrest  was  made,  and  that  the  sheriff  actually  did  take  a  bail-bond,  and  the  bail- 
bond  was  produced.  The  plaintiff  proved,  that  upon  inquiry  made  at  the 
sheriff's  office  for  the  bail-bond,  in  order  to  take  an  assignment  of  it,  a  clerk  in 
the  office  had  returned  for  answer,  that  there  was  no  bail-bond ;  relying  upon 
which  information,  the  plaintiff  brought  this  action.  Lord  EUenborough  Uiought 
that  although  a  clerk  in  the  office  chose  to  tell  an  untruth  respecting  the  bail- 
bond,  whether  that  might  or  might  not  afford  a  groimd  for  a  different  form  of 
action  against  the  sheriff,  it  certainly  would  not  enable  the  plaintiff  to  maintain 
the  present  action,  and  he  directed  a  non-suit. 

Best^  Serjt.,  in  the  last  term  had  obtained  a  rule  nisi  to  set  aside  the  nonsuit 
and  have  a  new  trial,  upon  the  ground  that  the  defendant  was  estopped  by  hli 
statement  that  he  had  taken  no  bail-bond,  from  afterwards  contending  the  con- 
trarv. 

Shepherd^  Solicitor-General,  now  showed  cause,  and  Vaughan^  Serjt,  e»- 
deavored  to  support  the  rule. 
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HsATH,  J.     Hie  plaintiff'  m%ht  haye  reeevered  on  a  comit  for  not  awigniny 
the  bad-bond. 

«^^-|      'Dallas,  J.    The  plaintiff  ought  to  have  brought  an  action  for  not 
^  assigning  the  bail-bona,  vriih  a  connt  for  an  escape^  in  case  it  should 
torn  out  that  he  ha^d  not  taken  one. 

Role  disehaYged.t 

t  lis  Maas.  Rep.  82,  Simmatu  ▼.  Rr&i^tvd.] 


JAYNE  V.  PRICE. 

[1  Marsh.  68.   S.  C] 

Proof  of  poeaewioo  of  land  and  pernancy  of  tha  rents  is  prima  facie  eviience  of  a  seisin  in 

fee  of  toe  person  possessed. 
But  proof  otforty  v«arv  snbseqnent  possession  by  a  daughter  while  a  son  and  beir  lived 

near  and  knew  the  iaet,  is  much  stronger  evidence  that  the  first  possessor  had  only  a 

pacticular  estate. 

This  was  a  writ  of  right,  broi^ht  to  recover  a  toft  and  five  acres  of  meadow 
and  pastore  in  Shirehampton.    The  demandant  counted  upon  the  seisin  of 
^rm  Jaynty  widow,  his  grandmother,  and  that  from  her  the  right  descended  tc 
Wm*  Jayntj  her  son  and  heir,  and  that  from  fVm.  Jm/ne,  the  son  and  heir  of 
Anjij  the  right  descended  to  the  demandant,  who  now  demanded  as  son  and 
heir  of  Wnu,  JayrUy  &e  son  and  heir  of  Ann,     The  tenant  joined  the  mise  on 
the  mere  right.    Upon  the  trial  of  the  cause  at  the  Gloucester  summer  assizes, 
1813,  before  Bayley^  J.,  the  pedigree  was  proved  as  averred.    John  Jayne^  the 
youngest  son  of  Ann  Jaynt^  proved  that  AmnJayne  was,  in  her  lifetime,  for 
many  years  in  possession  of  the  premises,  and  that  she  afterwards  let  them  to 
her  son  fVm.  Jayne  deceased,  who  paid  rent  for  tiiem,  until  her  death.     She 
had  been  dead  forty-two  years,  since  which  time  her  son  WUliam  never  had 
had  possession,  but  after  her  decease  her  daughter  Elizabeth  Price^  who  was 
yooi^r  than  her  son  WiUiamf  received  the  rents  of  the  premises  during  her 
hfe,  whidi  was  for  fourteen  or  fifteen  years ;  she  was  dead^and  the  tenant,  her 
grandson,  was  now  in  possession  of  the  premises,  her  son  WUliam  Priee^  the 
tenant's  &ther,  having  died  in  the  lifetime  oi  Elizabeth  Price.  The  demandant 
%^^f\  and  his  father  had  for  many  years  lived  in  *the  parish  of  St,  Georges^ 
^  Somtrsety  within  six  or  seven  miles  of  the  land.    Bayley,  J.,  left  it  to 
the  jury  to  consider,  whether  they  were  satisfied  that  Arm  Jayne  was  ever 
wised  in  fee  rf  no  title  deeds  were  shown ;  her  occupying  the  land,  and  letting 
it  to  her  son,  did  not  necessarily  import  a  seisin  in  fee.    They  might  have. been 
derived  out  of  some  lesser  estate.    There  might  be  a  title  by  which  she  held 
the  premises  under  some  will  or  deed  which  did  not  appear,  possibly  a  will  of 
the  deceased  husband  of  Ann  Jayne:  if  the  will  concerned  land  only,  it  was 
very  probable  that  it  would  not  be  registered.     fVUliam^  the  son  of  Ann 
Jayne,  might  probably  know  something  of  the  title,  and  that  would  account  for 
his  permitting  his  sister  to  occupy  the  land,  which  it  was  improbable -that  he 
shoald  do,  living  so  near  to  the  premises  as  he  did,  if  they  had  de^nded  to 
himself  in  fee.    The  jury  thereupon  found  that  there  was  no  seisin  in  fee  of 
^nn  Jaune^  and  gave  their  verdict  for  the  tenant, 

Shepnerdf  Serjt.,  in  MuJiaelmas  term,  1813,  moved  to  set  aside  fte  verdict 
and  have  a  new  trial,  upon  the  ground  of  a  misdirection  of  the  learned  judge, 
for  that  the  pernancy  of  the  rents  and  profits  was  prima  facie  etrideiiQe  of  tne 

t  [See  advertisement  to  1  Marsh.  Rep.] 
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seisin  in  fee  of  Jinn  Jayne^  and  no  evidenoe  hsd  been  adduced  to  rebat  it.  If 
possession  for  any  number  of  years  less  than  sixty  was  to  be  left  to  a  jury  as 
evidence  of  a  conveyance  or  title,  there  would  be  altogether  an  end  of  the  rem- 
edy by  writ  of  right ;  for  after  twenty  years'  possession,  a  conveyance  would 
always  be  presumed.    The  court  granted  a  rule  rdti, 

Vaughafif  Serjt,  (Len$t  Serjt,  being  indisposed)  showed  cause  against  this 
mle. 

Shepherd^  Solicitor-General,  endeavored  to  support  the  mle,  on  the  prineipk 
that  possession  is  evidence  of  seisin  *in  fee,  and  that  the  presumption  is  rMAfi 
in  favor  of  the  fee,  and  not  of  any  less  estate.    It  might  indeed  be  re-  ^ 
butted ;  but  in  this  case  there  were  no  deeds  produced  to  rebut  it 

Heath,  J.  Nothing  can  be  clearer  than  this :  a  presumption  may  be  rebut- 
ted by  a  contrary  and  stronger  presumption:  in  this  case  the  contrary  presum|^ 
tion,  arising  from  the  circumstuioes,  is  much  stronger  than  the  presumption  m 
the  seisin  in  fee.  The  direction  of  the  learned  judge  was  perfectly  clear  and 
right 

Ghahbrb,  J.  It  would  make  writs  of  right  the  most  mischievous  proceed 
ings  in  the  world,  if  this  doctrine  could  prevail,  that  because  a  simple  possession 
is  shown  to  have  exbted  forty  years  ago,  without  any  account  of  the  tide,  all 
the  succeeding  adverse  possession  shally  therefore,  be  put  out  of  consideration. 
The  counsel  for  the  demandant  mistakes  the  nature  of  the  evidence  of  the  seisin 
of  Ann  Jayne:  he  argues  as  if  her  possession  were  conclusive  evidence  of  her 
seisin,  unless  the  contrary  can  be  shown  by  the  production  of  deeds.  But  the 
case  is  not  so ;  and  where  is  the  stronger  presumption  in  this  case  T  It  very 
far  preponderates  in  favor  of  the  tenant 

Dallas,  J.,  eoneurriogt 

The  rule  was  discharged. 


•EFFURTH  c.  SMITH.  r*329 

^  •  • 

A  license  by  the  king  in  council  leffulixes  the  prosecution  of  the  intended  sdventnre,  sfter 
the  time  specified  m  the  license  has  expired,  if  the  delay  were  caused  by  onaToidable 
necessity. 

Whether  the  voyage  protected  commenced  after  the  license  expired  or  before. 

This  was  an  action  upon  a  policy  of  insurance  upon  goods  at  and  from  Khid^ 
in  Denmark  to  lAvtrpooL  The  ship  had  a  British  license,  dated  the  21st  of 
September 1 1812,  for  four  months :  she  had  first  been  delayed  by  the  necessity 
of  repauring,  but  she  had  her  cargo  shipped  in  the  course  of  the  month  of  Octo* 
bers  the  frost,  however,  setting  in  early  and  severe,  she  was  compelled  to 
winter  in  her  port  of  loading.  She  ultimately  sailed  on  the  I9th  of  Fdfruary^ 
near  a  month  after  the  expiration  of  the  license.  Upon  the  trial  of  the  cause 
before  Manefidd,  G.  J.,  at  Otdldhall,  at  the  sittings  after  Trinity  term,  1813, 
it  was  objected  that  the  voyage  was  not  protected  by  this  license.  Mansfidd^ 
C.  J.,  left  it  to  the  jury,  whether  the  vessel  sailed  as  soon  as  she  coulci,  and 
was  necessarily  delayed  for  repairs  and  by  the  frost ;  upon  which  points  the 
jury  found  a  verdict  for  the  plaintiff,  subject  to  the  question  whether  the  license 
extended  to  a  case  of  unavoidable  delay,  and  Lens,  Serjt,  in  Michaelmas  term, 
had  obtained  a  mle  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit,  observing 
that  the  shortness  of  the  distance,  KheU,  not  being  above  a  fortnight's  sail,  ren- 
dered it  an  instance  of  inexcusable  negligence  in  the  owner,  that  he  had  not 
procured  a  new  license  previous  to  the  suling  of  the  ship.  He  also  moved  upon 
the  ground  of  surprise,  and  suppression  of  the  ship's  papers. 
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Skqfhird^  Solicitor-General,  now  showed  cause:  he  observed  as  to  the  first 

point,  that  all  the  courts  had  now  held,  that  where  vessels  are  detauied  by 

•adol  ^^^^^^  necessity  they  may  still  have  the  benefit  of  the  license. 

^  •Gromng  y.  Crockett,  3  Cbmp.  83.    Schroeder  v.  Faux,  15  East,  62. 

Vaugharif  Seijt.,  in  support  of  the  rule,  drew  a  distinction  between  the  cases 
where  the  Ucense  expired  pending  the  voyaffe,  and  those  where  the  license 
expired  before  the  yoyage  commenced,  contenou^  that  in  the  latter,  the  voyage 
was  not  protected. 

Per  curiam.    The  distinction  is  immaterial;  the  same  principle  of  inevitable 
necessity  extends  to  the  one  case,  as  to  the  other.    The  point  is  settled  by » 
many  cases.    We  are  all  of  opinion  there  ought  to  be  no  new  trial.    The 
eridence  is  yeiy  satis&ctory  that  the  vessel  was  prevented  from  sailing  by  the 
frost 

As  to  the  other  points,  the  court  held  up4»  the  fiusts,  which  appeared  in 
evidence,  that  there  was  no  ground  for  a  new  trial. 

Rule  discharged.t 

t  [See  Sdwards*  Caaes  on  Lieenses,  6  Oode  Hoop.  ibid.  38.  Ma«  Futer  7  Taunt.  473. 
TmOoA  y.  Bmi,  3  Price  381,  Attorney  General  ▼.  Fougkei,  6  Tannt.  390,  WUliawu  v, 
JUanftaU.] 


TOPPING  V.  FUGE  and  INGRIM. 

If  a  plaintiff  hsring  served  an  irresnlar  proeesi,  the  defendant  sivea  him  notice  of  the 
irregnlarity,  and  that  if  he  proceeda  thereon  tlM  defendant  will  move  to  set  aaide  the 
prooeedinga.  thia  ia  an  exception  to  the  ordinary  rule,  that  the  party  applying  to  aet 
aside  irregainr  proceedinga  moat  come  before  the  other  party  haa  taken  any  nirther  step 
iathecanae. 

This  was  an  action  of  replevin.  The  plaintiff  sued  out  a  writ  of  jMme,  and 
served  a  summons  on  one  of  the  defendants  upon  the  3d  of  February^  1813 : 
the  defendant  conceiving  that  proceedings  by  simimons  and  distrtngoi  in 
replevin  as  well  as  in  other  actions  were  regulated  by  the  statute  51  Geo,  3.  e. 
134,  gave  him  notice  tiiat  hui  summons  was  irregular,  and  that  if  he  took  any 
further  proceedings  thereon,  a  motion  would  be  made  to  set  them  aside.  The 
B^l"]  plaintiff,  however,  upon  *the  13th  of  June  entered  an  appearance  for  the 
-■  defendants,  and  afterwards  signed  an  interiocutory  judgment:  the  plaiup 
tiff  having  given  notice  to  the  defendants  of  executing  a  writ  of  inquiry. 
Shepherd,  Solicitor  General,  had  on  a  former  day  in  this  term  obtained  a  rule 
mti  to  set  aside  the  judgment  for  irregularity  upon  three  grounds;  1.  That  the 
stamte  51  6. 3,  c.  124,  s.  2,  authorizing  the  plaintiff  to  enter  a  common  appear- 
anee  for  the  defendant,  does  not  extend  to  actions  of  replevin.  2.  That  if  it 
does,  yet  the  statute  makes  it  a  condition  precedent  that  mere  should  be  written 
nndcnr  the  summons  the  English  notice  given  by  that  act;  and,  3.  That  there 
should  be  an  affidavit  of  me  service  of  the  summons  with  such  an  EngHah 
notice  thereunder-written,  neither  of  which  requisites  had  been  complied  with 
in  this  case. 

VaughoHf  Serjt,  now  showed  cause  against  this  rule;  finding  that  he  could 
not  sustain  the  process  as  regidar,  he  resorted  to  the  ground  that  the  defendants 
had  waiyed  all  irregularities  by  not  coming  to  rectify  them  in  the  first  instance^ 
having  lain  by  and  permitted  the  pladntiff  to  proceed.  Doumea  y.  Wiih^ringtfm^ 
ante,  2, 243,  Harrie  y,  MuHet,  ante,  1,  50.  The  irregularity  was  in  the  sum- 
mons sued  out  on  the  3d  of  Fetnuary:  on  the  5th  of  Februairy  the  defendants 
took  oot  a  summ<His  for  going  before  the  prothonotary  for  the  same  purpose: 
th^  are,  therefore,  too  late  to  make  this  application. 
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Shepherd ftKk  mppott  of  tlf«  ml^^  It  would  hirre  put  the  plaintiff  to  an 
unaeoessary  ezpenae,  if  the  defendant  had  in  the  first  instance  loaded  him  with 
the  costs  of  a  nile  to  setaside  the  proeeeditigs:  the  defendants  did  what  was 
sufficient  in  giving  natitio  of  the  irregularitf ,  and  apprizing  Ihe  plaintifT  that  if 
he  took  faruer  preeeedingsv  an  i^plieation  would  oe  nrade  to  set  them  aside. 
It  is,  therefore,  by  his  own  fault  that  he  is  put  to  the  expense  *Gf  answer-  r^oM 
ing  this  rulsr  Seeondly,  the  matter  complained  of  is  not  the  hrregularity  ^  ^^ 
of  the  summons,  which  might  be  passed  oyer  as  a  nullity,  but  that  the  piaintiffs, 
relying  OB  that  irregular  process^  nave  entered  an  appearance  ibt  the  avowant 
wiliiout  observing  the  reqoisileB  of  the  statute.  It  was  impossible  for  the 
defendant  to  make  this  application  in  Michaelmaa  term,  because  the  plaintiff 
delivered  this  notice  of  executing  a  writ  of  inquiry  to  one  of  die  defendants  in 
person,  although  they  had  an  attorney,  and  gave  it  so  late  in  the  term  that  the 
motion  could  not  be  made  within  the  term :  but,  the  earliest  notice  had  been 
given  by  the  defendants  pf  their  intention  to  make  this  motion:  the  plaintiff 
nevertheless  had  afterwards  proceeded  to  execute  his  writ  of  inquiry  in  the 
vacation. 

Hbath,  J.  The  court  is  of  opinion  that  the  irregularity  is  not  waived*  and 
that  the  judgment  must  be  set  aside. 

Chambre,  J.,  adverted  to  the  artifice  of  the  plaintiff  in  delivering  the  notice 
of  the  writ  of  inquiry  to  one  of  the  defendants  in  person*  when  they  had  an 
attorney  in  the  cause,  by  whidv  they  wove  prevented  from  making  an  applica- 
tion to  the  court  in  that  term. 

Dallas,  J.  The  defendants'  proceeding  is  perfectly  right  They  discover 
an  irregularity,  and  give  the  plaintiff  notice  that  it  is  suoh,  and  that  if  the  plain- 
tiff will  stop  here,  to  save  expense,  the  defendants  will  not  move  the  court ;  the 
plaintiff  takes  a  proceeding  behind  the  defendants'  backs,  and  then,  wheii  they 
come  to  set  it  aside^  contends  that  they  have  waived  ttie  irregularity.  The  plain 
tiff  has  brought  all  this  expense  on  himself  by  his  own  fault. 

Rule  aboolute. 


•PRINCE  et  aLt  v.  NICHOLSON,  Etecutor  of  NICHOLSON.  [«333 

[1  Martb»  70.  8.  C] 

A  plea  jMitt  darrein  eofttinuanee  may  be  pleaded  at  uiti  priuM,  altbough  there. has  been 

time  to  plead  it  in  bank  since  the  last  continnance. 
If  it  be  verified  by  an  affidavit  which  refera  to  the  pleSg  and  the  plea  ia  in  the  canae,  the 

affidavit  is  sufficient,  thouah  not  apecialiy  entitled  in  the  oanrn. 
It  is  not  discretionary  with  Uie  judge  at  nut  priu*  to  rejeat  a  plea  pleaded  jmu  darrein 

eontinuanee, 

Ths  plaintiff  dedttred  for  goods  sold  and  deUvered  to  the  testator,  money 
lent  to  him,  money  paid  for  mm  and  upon  an  account  stated  with  him.  The 
defendant- first  pleaded  the  general  issue,  and  afterwards  on  Saturday  next,  after 
eight  days  of  Saini  Martin^  in  Miehadmat  term,  pleaded  that  the  plaintiffs 
ought  not  further  to  maintain. their  aforesaid  action,  because  Sarah  Newman^ 
mn  the  death  of  the  testator,  to  wit,  in  that  same  term,  by  bill,  without  the 
writof  onr  lord  the  now  king,  had  impleaded  the  defendant  as  executor  as  afore- 
said, in  the  coun  of  our  lofd  the  king,  before  the  king  himself  at  Westminster, 
inthe  county  of  JliHddieHXt  in  s(  certain  plea  of  debt,  ibf  the  sum  of  2500/.,  for 
money  borrowed  by  the  testator  from  the  said  Sarah  NeWman,  in  his  life-timey 
and  due  and  owing  at  the  time  of  his  death,  and  that  such  proceedings  were 
theienpoa  had  in  the  said  court  in  the  said  plea ;  that  the  said  Sarah  IVewman 
afterwards,  and  after  the  last  continnance  in  this  cause,  to  wit,  on  the  same  d&y . 
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by  the  oonsideiatioa  and  judgment  of  the  said  court,  recovered  against  the  de« 
fendant  as  executor  as  aforesaid,  her  said  debt  of  2500/.,  and  also  80s.,  which 
by  the  same  court  were  adjudged  to  the  said  Sarah  Newman^  for  her  damages, 
which  she  had  sustained  as  well  on  occasion  of  the  detaining  of  that  debt  as  for 
the  costs  and  charges  bv  her  about  her  suit  in  that  behalf  expended,  whereof  the 
defendant  was  convicted,  as  by  the  record  and  proceedings  thereof  remaining  in 
the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at  JVestrmnster 
^^«.  .^  aforesaid,  more  fully  appeared,  which  said  judgment  so  had  *and  ob- 
•I  tained  as  aforesaid,  still  remained  in  full  force  and  effect,  not  in  any  wise 
reversed,  annulled,  discharged,  or  satisfied :  the  plea  proceeded  in  like  manner 
to  set  out  two  other  judgments  recovered  by  other  plaintiffs  against  the  defend- 
ant, as  executor,  and  then  the  defendant  pleaded  ^ene  admmistravit  prater 
1500/.  This  plea  was  accompanied  by  an  affidavit,  not  entitled  in  any  cause, 
stating  that  the  three  several  judgments  mentioned  in  the  plea  annexed,  were 
signed  on  the  20th  of  November^  and  that  to  the  best  of  the  deponent's  belief 
and  knowledge  the  residue  of  the  same  was  true  in  substance  and  in  fact  [PobU 
665.]  The  plea  was  not  signed  by  a  Serjeant,  and  the  plaintiff  did  not  reply 
to  it,  nor  take  it  out  of  the  office,  but  carried  down  the  record  to  be  tried  on  the 
issue  joined.  Upon  the  trial  of  the  cause  at  Ckuldhall  at  a  sittings  in  Michael' 
mas  term,  1S13,  before  Mansfield^  C.  J.,  Shepherd^  Serjt.,  objected  to  the  plea 
pleaded  in  bank,  puU  darrein  ewUinuance^  on  several  grounds  ;  first,  that  it 
was  a  nullity,  not  being  signed  by  a  Serjeant,  which  objection  being  allowed, 
the  defendant  pleaded  it  again  at  nin  priuif  with  a  Serjeant's  signature.  Shep^ 
herd  then  objected  that  the  special  memorandum  being  altered  to  the  day  of  the 
sittmgs,  the  plea  could  not  be  received  at  nisi  pritu,  because  the  defendant  had 
had  an  opportunity  of  pleading  it  in  bank,  and  had  omitted  it.  Thirdly,  Shoh 
herd  objected  that  it  coidd  not  be  received  without  an  affidavit  of  its  truth.  The 
defendant  then  put  in  an  affidavit  of  its  truth.  The  defendant  then  put  in  an 
affidavit  of  the  truth  of  the  plea ;  but  Shepherd  objected  to  its  insufficiency, 
because  it  was  not  entided  in  any  court :  the  defendant  then  withdrew  his  affi- 
davit, and  havinff  entitled  it  in  this  court,  re-swore  it.  The  cause  went  to  the 
jury,  who  found  a  verdict  for  the  plaintiff. 

0^nK-y       *Bestf  Seijt.,  had  in  Michaelmas  term  obtained  a  rule  nisi  to  set 
•^  aside  the  verdict  and  have  a  new  trial,  and  that  the  plea  pleaded  at 
the  trial  might  be  allowed  as  a  good  plea,  and  that  the  plaintiff  might  pay  the 
costs  of  the  trial  and  application. 

Shepherd  and  Pefl,  Serjts.,  showed  cause :  they  objected  that  the  plea  puis 
darrdn  continuance  was  still  a  nullity,  for  several  reasons  ;  first,  because  the 
defendant  having  lost  an  opportunity  to  plead  it  in  bank,  could  not  afterwards 
plead  it  at  nisi  prius;  secondly,  that  the  affidavit  which  verified  the  plea,  re- 
quired a  new  stamp  when  it  was  re-sworn,  and  being  illegal  and  null  without 
it,  the  plea  could  not  be  received.  The  stamp-acts  impose  a  penalty  for  using 
for  an  affidavit  the  same  stamped  paper  which  has  before  been  used,  unless  it 
has  been  re-stamped.  The  moment  that  an  affidavit  has  been  once  exhibited 
to  any  court,  the  stamp  is  exhausted ;  the  paper  cannot  be  taken  off  the  files 
of  the  court  to  put  a  new  affidavit  on  it,  without  a  new  stamp  ;  thirdly,  the 
affidavit  ought  to  be  specially  entitled  in  the  cause,  the  words  of  reference  to 
the  plea»  as  annexed,  are  insufficient ;  every  affidavit  in  the  body  of  it  refers  to 
proceedings  in  the  cause,  yet  the  courts  do  not  hold  that  sufficient,  unless  the 
affidavit  ^  also  specially  entitled  in  the  cause ;  fourthly,  the  plea  ought  to  be  a 
plea  of  a  judgment  which  is  valid,  whereas  debt  on  a  mutualus^  upon  a  simple 
ooQtraci  of  tl^  intestate,  will  not  lie  against  an  executor ;  Barry  v.  Robinson^ 
1  NwD.  Rep,  293fl  and,  therefore,  tbe  defendant  may  reverse  this  judgment  for 
error,  so  soon  a»  it  has  answered  hiii  purpose  of  protecting  him  from  the  plain- 
tiff's aetioD  for  a  jtwt  debt 

Ccfky^  in  support  of  his  nde,  eoaimded  thai  die  plea  might  properly  be  put 
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in  at  nisi  prius,  although  the  ^plaintiff  was  not  bound  to  reply  ore  tenusj  r«oog 
but  might  engross  his  demurrer  or  replication  on  the  roll  on  tlie  first  day  L 
in  bank,  when  the  postea  bearing  the  plea  was  returned.  If  the  plea  were  in- 
sufficient the  plaintiif  might  demur  to  it  as  soon  as  the  plea  was  returned  as 
parcel  of  the  record,  but  he  was  premature  in  the  present  objection.  The 
affidavit  was  properly  amended,  for  it  had  never  been  previously  received  by 
the  court ;  when  it  was  tendered  to  the  officer,  an  objection  was  taken  to  its 
being  received,  which  prevailed.  That  there  is  no  necessity  of  pleading  a  plea 
puis  darrein  confinuance,  on  a  day  in  bank,  if  any  such  occurs  before  the  next 
continuance,  appears  from  Co.  Ent,  517,  6.,  where  the  last  continuance  is  from 
the  Octave  of  St,  Michael  to  the  Octave  of  St,  Martin^  and  on  that  day,  the 
jury  being  sworn,  the  defendant  pleads  a  presentment  made  by  the  queen  on 
the  29ih  of  October^  and  admission  and  institution  on  the  30th  of  October^ 
whereas  several  opportunities  must  have  occurred  of  pleading  those  facts  in 
bank  after  those  days,  and  before  the  Octave  of  St,  Martin,  but  it  does  not 
appear  to  have  been  necessary  to  take  them,  but  the  defendant  pleads  the  plea 
puis  darrein  continuance  at  nisi  prius.  So  2  Vent.  58,  is  a  plea  puis  darrein 
con/inwancc  pleaded  at  nisi  prius.  Bro.  Ab.  Continuance, pi. -30.  "If  the 
plaintiff  release  to  the  defendant  between  the  award  of  nisi  prius,  and  the  day 
ot^  nisi  prius,  there,  if  the  jury  remain  for  default  of  jurors,  the  defendant  may 
plead  this  release  on  a  day  in  bank  puis  darrein  continuance,  although  he  doth 
not  offer  it  on  the  day  of  nisi  prius.  Otherwise,  it  seems,  if  the  jury  had  been 
taken  at  nisi  prius.'**  The  principle,  therefore,  is,  that  the  plea  may  be  pleaded 
at  any  time  until  the  next  continuance,  but  not  after  a  following  continuance. 
The  plea  puis  darrein  continuance  which  the  defendant  pleaded  in  bank,  was 
treated  as  a  nullity.  If  the  plaintiff  was  confident  that  that  plea  was  bad,  he 
•might  have  signed  judgment  by  confession ;  for  the  plea,  though  badly  r«^q- 
pleaded,  is  a  waiver  of  all  former  pleas.  Cockainev,  Witnam,  Cro.  El.  *- 
49,  but  since  the  plaintiff  treats  it  as  a  nullity,  and  goes  on  to  trial  on  the  gen- 
eral issue,  the  defendant  also  has  a  right  to  treat  it  as  a  nullity,  and  to  plead 
afresh,  puis  darrein  continuance.  It  is  not  optional  with  the  court  to  reject  or 
receive  the  plea  at  nisi  prius,  if  it  be  verified  by  affidavit,  they  are  bound  to 
receive  it.  Paris  v.  Smkeld,  2  Wils.  137  :  and  they  must  decide  on  the  good- 
ness of  the  plea,  not  at  nisi  prius,  but  in  bank.  Lovell  v.  Eastaff,  3  T.  R. 
557.  Lord  Kenyan,  C.  J.,  holds  this  for  a  decided  point.  The  defendant 
could  not  avail  himself  of  this  defence  by  audita  querela,  because  it  could 
have  been  pleaded  in  an  earlier  stage  of  the  cause.  This  sort  of  plea  is  his 
only  remedy.  The  affidavit  exhibited  at  7iisi  prius  refers  to  the  plea,  and  the 
plea  is  entitled  in  the  cause,  and,  therefore,  the  affidavit  is  entided  in  the  cause. 

Cur.  adv,  vuU. 

Heath,  J.,  on  this  day  pronounced  judgment.  In  this  case  of  a  motion  to 
set  aside  a  plea  pleaded  puis  darrein  continuance,  the  first  objection  is,  that  the 
affidavit  was  not  entitled  in  the  cause :  we  are  of  opinion  that  it  is  not  neces- 
sary that  it  should  be  so  entitled.  The  court  generally  requires,  and  it  is  a 
proper  rule,  that  the  affidavit  shall  be  entided  in  the  cause,  that  it  may  be  suffi- 
ciently certain  in  what  cause  it  is,  to  admit  of  an  indictment  for  perjury:  but 
this  affidavit  refers  to  the  annexed  plea,  and  the  annexed  plea  is  in  the  cause, 
and  verba  relata  videntur  inesse;  therefore,  it  amounts  to  the  same  thing  as  if 
the  affidavit  were  entitled  ;  and  the  plaintiff  could  prosecute  for  perjury  oh  this 
affidavit.  Secondly,  the  plea  has  been  pleaded  since  the  last  continuance,  and 
according  to  my  brother  *Copley^8  arguments,  we  think  that  is  suf-  r»«>«|a 
ficient.  Thirdly,  we  hold  that  if  the  plea  is  bad  and  insufficient  in  itself,  ^ 
advantage  may  be  taken  of  it  on  demurrer.  The  plaintiff  is  at  liberty  to  de- 
inur  to  Uie  plea  if  it  be  advisable/ 


3J82 


5  Taunton.  179 


The  defeDdant  drew  up  his  rale  absolute  to  set  aside  thet  verdict  and  have  a 
new  trial  without  co6ts»  and  that  the  plea  pleaded  at  the  trial  should  be  returned 
to  the  coart| 

[tSee  Moore  ▼.  Brown,  1  Bulit.  92.] 
[tSee  7  Johns.  195.  note  2d  edition.] 


PRICE  ».  NIXON. 

Upon  a  sale  of  goods  at  six  or  nine  months  credit,  the  purchaser,  by  not  paying  at  the  end 
of  six  months,  makes  his  election  to  take  credit  for  the  nine  months,  and  there  is  no 
debt  to  support  a  commission  of  bankrupt  till  the  nine  months  are  expired. 

Tins  was  an  action  of  trover  brought  against  the  messenger  to  the  commis- 
sioners of  bankrupt,  to  try  the  validity  of  a  commission  of  bankrupt  which  had 
issued  against  the  plaintiff.  The  case  ultimately  turned  on  the  goodness  of  the 
petitioning  creditors'  debt.  The  plaintiff  had  applied  to  them  to  furnish  cordage 
for  a  barge,  and  asked  them  what  was  their  usual  time  of  credit.  They 
answered,  that  to  persons  whom  they  knew  they  gave  twelve  months,  to  others 
six  or  nine  months :  the  plaintiff  answered  that  six  or  nine  months  would  do 
for  him ;  nothing  more  passed,  and  the  goods  were  furnished.  Upon  the  trial 
at  the  sittings  after  last  Michaelmas  term,  Mansfield,  C.  J.,  thought  that  there 
was  no  bargain  for  either  six  or  nine  months  credit,  and  that,  therefore,  the  com- 
mission which  had  issued  upon  an  affidavit  of  the  debt  for  this  cordage,  sworn 
after  the  expiration  of  six  months,  but  before  the  end  of  the  nine  months  from 
the  delivery,  might  be  well  supported,  for  that  there  was  a  debt  subsisting  as 
soon  as  the  goods  were  delivered.  The  jury,  however,  found  a  verdict  for  the 
plaintiff. 

*^^01       ^'SAepAert/,  Solicitor^eneral,  in  this  term  obtained  a  rule  nisi  to  set 
^  aside  the  verdict  and  have  a  new  trial. 

Vaughan,  Serjt.,  showed  cause.  The  plaintiff  retained  to  himself  the  option 
whether  he  should  have  six  or  nine  months  credit,  and  at  least,  unless  the 
vendor  had  elected  to  circumscribe  him  to  six  months,  he  had  the  nine  months. 

Shepherd,  in  support  of  his  rule.  Supposing  that  the  plaintiff  at  first  had 
that  election,  he  did  no  act  to  show  that  he  meant  to  retain  his  option  rather 
than  that  the  vendor  should  have  it,  and  the  vendor  has  elected  six  months. 

Chambre,  J.  The  meaning  of  the  plaintiff's  language  is,  "six  months  may 
do  for  me,  nine  months  will  certainly  do.*' 

Dallas,  J.  The  plaintiff  takes  the  right  of  electing  whether  the  credit  shall 
be  six  or  nine  months.  By  not  paying  at  the  end  of  six  months,  he  makes  his 
election  not  to  pay  tUl  the  end  of  nine  months,  and  until  the  nine  months  are 
expired  there  is  no  debt. 

Rule  discharged.! 

[tSee  7  Johns.  467.  note,  2d  edition.] 


180  Major  v.  Oxenhabl  H.  T.  1814.  340 

«WILSON  V.  AMEB. 

[1  Manh.  74.  S.  C] 
Non-tenura,  nothing  in  avraar,  and  infancy,  mty  be  pleaded  together. 

Shepherd,  Solicitor-Greneral,  had  on  a  former  day  obtained  a  rule  nin  to 
plead  several  matters;  1.  That  the  defendant  did  not  hold  as  tenant;  2. 
Nothinff  in  arrear ;  3.  Infancy. 

Ondow^  Serjt.,  opposed  the  rule  upon  the  ground  that  the  two  first  pleas  were 
inconsistent  with  each  other,  and  that  the  court  would  not  in  any  case  give 
permission  for  the  third  to  be  pleaded. 

Per  curiam*  We  often  allow  pleas  to  be  pleaded  which  are  not  strictly 
necessary,  because  they  bind  down  juries  to  a  single  point  The  rule  of  strict 
consistency  has  been  much  relaxed.  Pleas  of  non  atmumpni  and  infancy  have 
been  allowed  by  the  court.  The  two  first  of  these  pleas  maybe  pleaded 
together,  and  the  third  may  be  pleaded  with  them. 

Rule  absolute*! 

t  [See  Tidd*8  Pract.  671, 5th  edition.] 


MAJOR  V.  OXENHAM. 

The  court  will  not  hear  a  rule  for  a  new  trial  diacuned,  without  having  the  report  of  the 
mdge  who  tried  the  cause,  though  there  be  no  dispute  about  the  facts. 

The  general  tampike  act  13  G,  3,  c.  84,  «.  34,  exempts  from  toll  carriages  passing  on  a 
turnpike  road  for  a  less  distance  than  one  hundred  yards,  whether  they  quit  the  road  on 
the  same  side  on  which  they  entered  it,  or  on  the  opposite  side. 

This  was  an  action  of  a»nanpnt  brought  to  recover  the  sum  of  26/.  5t.  for 
the  tolls  which  were  supposed  to  have  become  due  to  the  plaintiff,  who  was  the 
farmer  of  the  tolls  of  a  turnpike  gate  called  the  Bamton  gate,  in  Devon,  from 
the  defendant,  who  was  the  proprietor  *of  waggons  and  carts,  which  had  r^w^At 
passed  hiden  through  the  gate.  The  defendant  rested  his  case  upon  the  L 
statute  13  Geo,  3,  c.  84,  «.  34,  the  words  of  which  are,  that  **no  person  shall 
be  liable  to  pay  toll  at  any  toll-gate  erected  or  to  be  erected  across  or  on 
the  side  of  any  turnpike  road,  or  be  subject  to  any  penalty  for  any  carriage, 
horse,  or  beast,  which  shall  only  cross  such  road,  and  shaU  not  pass  above  one 
hundred  yards  thereon,  except  over  some  bridge  erected  at  a  considerable  expense 
by  the  trustees  of  such  turnpike  road."  The  defendant's  carts  and  carriages 
entered  the  turnpike  road  leading  from  JBampton  without  crossing  any  bridge 
erected  by  the  trustees,  and  proceeding  towarois  TYver/on,  passed  through  a  gate 
at  which  the  tolls  payable  for  carriages  passing  that  road  were  collected,  and 
continued  upon  the  turnpike  road  until  they  came  to  a  lane  turning  off  on  the 
same  side  of  the  turnpike  road  on  which  they  entered  it,  and  leading  to  the 
defendant's  lime-kilns :  they  there  quitted  the  turnpike  road  and  turned  up  that 
lane,  having  passed  along  the  road  not  quite  one  hundred  yards,  and  not  having 
crossed  the  road.  Upon  the  trial  of  this  cause  at  the  Exeter  summer  assises* 
1813,  before  Grahamt  B.,  the  jury  under  his  direction  found  a  verdict  for  the 
plaintiff,  with  liberty  for  the  defendant  to  move  for  a  nonsuit;  and  Zeiu,  Serju, 
in  Michaelmaa  term  having  accordingly  obtained  a  rule  niH, 

On  two  former  days  in  diis  term,  3ie  counsel  on  both  sides  being  prepared, 
and  being  agreed  about  the  fact,  pressed  to  have  the  cause  disposea  of;  but 
Orahanh  B.,  not  having  sent  his  report  of  the  evidence,  the  court  said  it  was 
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impossible  for  them  to  proceed  without  it,  although  the  counsel  were  consenting 
as  to  the  facts,  and  adjourned  the  case. 

*3421       *^®  report  being  now  read,  Pe//,  Serjt.,  contended  that  the  defend- 
-*  ant*8  carriages  were  not  entitled  to  the  benefit  of  this  exemption, 
because  thej  did  not  actually  cross  the  road;  the  word  in  the  act  was  ofid^ 
which  could  not  here  be  construed  disjunctively. 

Tike  court  stopped  Lena,  who  would  have  supported  his  rulci  and  asking  how 
a  carriage  could  go  one  hundred  3rards  in  merely  crossing  the  road,  they  held 
that  the  case  was  too  clear  to  need  an  answer:  the  statute  meant  to  exempt 
carriages  making  a  very  slight  use  of  the  road. 

Rule  absolute. 


FITZGERALD  v.  GRAVES  et  al. 

The  amount  of  the  fee  which  an  arbitrator,  in  a  cause  referred  in  this  coart,  awards  to  be 
paid  to  himself  for  his  award,  is  examinable  by  the  prothonotary. 

Ik  this  cause  an  action  at  law,  and  a  suit  in  equity,  involving  many  separate 
transactions,  and  long  and  intricate  accounts,  had  been  referred  to  the  arbitration 
of  a  gentleman  of  the  bar,  who,  after  much  labor,  and  inquiry,  had  made  his 
award,  and  had  awarded  121/.  to  be  paid  to  himself  for  the  arbitration  fee. 
This  sum  was  paid  in  the  first  instance  by  the  pkintiflf,  in  whose  favor  the 
award  was  made,  but  the  costs  were  ultimately  to  be  paid  by  the  defendants. 
In  taxing  the  costs  in  the  cause,  this  charge  was  objected  to  by  the  defendants ; 
bat  the  prothonotary,  finding  that  the  sum  had  been  awarded  and  paid,  thought 
he  had  no  authority  to  inquire  into  the  reasonableness  of  the  amount. 

Len$f  Serjt.,  moved,  on  the  authority  of  Miller  v.  JRobe^  ante,  3,  461,  that 

^M^l  ^^  prothonotary  might  review  his  ^taxation,  upon  the  ground  that  the 

-'  propriety  of  the  sum  which  an  arbitrator  awards  to  be  paid  to  himself, 

is  examinable  by  the  ofiicer  of  the  court.     He  did  not  insinuate  that  the  charge 

Was  unreasonable. 

Copley^  Serjt.,  was  prepared  to  have  shown  cause  in  the  first  instance,  upon 
affidavits,  which,  as  he  stated,  would  have  fully  evinced,  that  although  the  sum 
was  laige,  yet  the  cause  was  so  complicated  aud  laborious,  that  the  sum  formed 
a  very  moderate  compensation  for  the  labor  of  the  arbitrator.  It  had  never  yet, 
he  said,  been  held  by  the  court  that  in  all  cases  the  amount  which  the  arbitrator 
claims,  is  to  be  subjected  to  the  prothonotary's  discretion. 

Heath,  J.  It  cannot  be,  that  it  is  it  in  the  power  of  the  ari)itrator  to  fix  the 
amount  of  what  shall  be  paid  to  himself  without  any  control  over  it:  that 
would  be  making  him  a  judge  in  his  own  cause.  We  do  not  go  into  the  rea« 
Bonableness  of  this  charge,  but  we  object  to  the  principle  that  it  is  not  examin« 
able. 
The  rest  of  the  court  concurring, 

Rule  absolute.! 

t  [See  7  Taunt.  213,  ^trutt  v.  Sogers,  2  Marsh.  524,  S.  C] 
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«6AMM0N  et  al.  v.  SCHMOLL. 
[1  Marah.  80.  S.  C] 

If  a  person  to  whom  a  bill  ia  directed  generally,  accepts  it  payable  at  a  particular  place, 

the  bolder  need  not  receive  such  a  qualified  acceptance,  but  may  resort  to  the  drawer 

as  for  non-acceptance. 
Such  an  acceptance  is  equivalent  to  an  acceptance  payable  at  the  particular  place  and  no 

where  else,  and  narrows  the  general  liability  of  the  acceptor  to  a  liability  to  pay  at  the 

place  only. 
But  if  the  holder  consents  to  receive  such  an  acceptance,  it  interposes  in  the  contract  a 

condition  precedent  that  the  holder  shall  present  the  bill  to  the  acceptor  for  payment 

at  the  place  specified. 
And,  therefore,  in  declaring  on  the  bill,  the  plaintiff  must  aver  performance  of  this  like 

other  conditions  precedent,  by  showing  a  presentment  to  the  acceptor  at  the  place 

spocitied. 
And  that,  whether  the  action  be  against  the  drawer,  or  against  the  acceptor. 

The  plaintiffs  declared  that  «7.  F.  Goring,  on  the  10th  day  of  May,  1813, 
at  I^ndorij  made  a  bill  of  exchange  in  writing,  bearing  that  date,  and  directed 
the  same  to  the  defendant  by  the  name  and  addition  of  *'To  Mr.  C,  F.  Schmoll, 
Henrietta'Streetf  Bath"  and  thereby  required  the  defendant,  three  months  after 
the  date  thereof,  to  pay  to  the  order  of  him  the  said  /.  F.  Goring,  the  sum  of 
50/. ;  which  bill  the  defendant  afterwards,  at  Londofi,  upon  sight  thereof,  accept* 
ed,  according  to  the  usage  and  custom  of  merchants,  payable  at  Batson's  Lon- 
don :  they  then  averred  an  indorsement  and  delivery  by  Goring  to  the  plain- 
tiffs, and  notice  to  the  defendant;  hy  reason  of  which  premises,  and  according 
to  the  said  custom,  and  by  the  law  of  merchants,  the  defendant  became  liable  to 
pay  to  the  plaintiffs  the  said  sum  of  money  specified  in  the  said  bill,  according 
to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  of  his  said  acceptance 
thereof,  and  of  the  said  indorsement  so  made  thereon  ;  and  averred  an  under- 
taking by  the  defendant  to  pay  according  to  the  tenor  and  effect  of  the  bill,  and 
of  his  said  acceptance  thereof,  and  of  the  indorsement.  There  were  also  counts 
for  money  lent,  money  had  and  received,  and  upon  an  account  stated,  with  the 
general  breach,  that  the  defendant,  although  requested,  had  not  paid  the  several 
sums,  or  any  part  thereof.  The  defendant  demurred  to  the  first  count,  and 
assigned  for  causes,  that  although  it  appeared  upon  and  by  the  bill  of  exchange 
in  the  declaration  mentioned,  and  although  *it  was  in  the  first  count  r^^^^- 
alleged,  that  the  bill  was  accepted  by  the  defendant,  payable  at  Batson^s,  ^ 
London,  yet  it  did  not  appear  in  that  count  that  the  bill  therein  mentioned  was 
duly  presented  at  Batson^s,  London,  for  payment  thereof,  according  to  the 
tenure  and  eflfect  of  the  said  acceptance ;  but,  for  any  thing  appearing  to  the 
contrary,  it  might  have  been  presented  at  any  other  place  than  at  Batson's, 
London,  where  it  was  made  payable ;  and  that  the  declaration  did  not  contain 
any  averment  of  a  due  presentment  for  payment  of  the  bill  according  to  the 
tenor  and  effect  of  the  bill  and  of  the  said  acceptance.  To  the  other  counts 
he  pleaded  a  sham  plea  of  judgment  recovered  in  the  King*s  Bench ;  and  on  a 
replication  of  ntd  ltd  record,  the  defendant  demurred  to  the  replication. 

Vaughan,  Serjt.,  in  support  of  the  demurrer  to  the  declaration,  contended 
that  there  was  no  sound  foundation  for  the  distinction  which  had  been  attempt- 
ed between  promissory  notes  and  bills  of  exchange  in  this  respect.  Either  in 
the  one  case  or  the  other,  if  the  presentment  at  the  particular  place  is  a  condi- 
tion precedent,  performance  of  it  must  be  averred.  Heylin  v.  Mamson,  2  Burr, 
676.  Lord  Mansfield,  C.  J.,  observes,  that  *'  when  a  note  is  indorsed,  the  resem- 
blance to  a  bill  of  exchange  begins :  for  then  it  is  an  order  by  the  indorser  upon 
the  maker  of  the  note,  (his  debtor,  by  the  note,)  to  pay  to  the  indorsee.  This  is 
the  very  definition  of  a  bill  of  exchange.  The  indorser  is  tlie  drawer :  the  maker 
of  the  note  is  the  acceptor ;  and  the  indorsee  is  the  person  to  whom  it  is  made 
payable.    The  indorser  only  undertakes  in  case  the  maker  of  the  note  does  not 
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pay.    The  indorsee  is  bound  to  apply  to  the  maker  of  the  note  t  he  takes  it  upon 
that  conditioD.'*     The  first  case  recently  decided  on  this  subject  is  that  of 
Parker  v.  Gordon^  7  JScw/,  385.     There  Lord  Ellenborough^  C.  J.,  laid 
•3461   *'*  down  that  if  a  party  choose  to  take  an  acceptance  payable  at  an  ap 
^  pointed  place,  it  is  to  be  presumed  that  he  will  inform  himself  of  the 
proper  time  for  receiving  payment  at  such  place,  and  he  must  apply  accordingly, 
and  if,  by  going  there  out  of  due  time,  the  bill  be  not  paid,  it  is  his  own 
fault,  and  he  cannot  proceed  as  upon  a  dishonor  of  it:  at  least  not  withoui 
going  a  step  further,  and  presenting  it  for  payment  to  the  party  himself.     Tho 
same  learned  judge  is  said,  Fenton  v.  Goundry^  13  Ecut,  465,  to  have  called  a 
special  acceptance  of  this  sort  an  expansion  of  the  promise.     It  is  probable 
there  is  some  mistake  in  the  report  of  that  expression,  for  such  an  acceptance 
is  a  re:$triction  of  the  promise,  not  an  expansion.     A  simple  acceptance  sub- 
jects the  acceptor  to  the  largest  responsibility  that  words  can  create.     No  pre- 
sentment any  where  is  necessary :  the  acceptor  is  bound  to  follow  the  bill,  and 
pay  ihe  holder  if  he  is  within  the  four  seas.     He  can  add  nothing  which  will 
enlarge  his  obligation.     There  is  very  good  reason  why  the  restriction  should 
prevail.     Suppose  the  acceptor  possessed  funds  at  Bath,  or  in  Paris;  he  is 
perfectly  safe  in  giving  a  qualified  acceptance  if  the  necessity  exists  of  present- 
ing the  bill  there,  otherwise  he  cannot  venture  to  accept  the  bill  at  all ;  and  if, 
while  his  funds  are  stationary,  he  cannot  prevent  his  liability  from   being 
ubiquitary,  that  doctrine  will  greatly  circumscribe  the  issuing  of  similar  bills. 
But  it  is  unnecessary  to  consider  the  reason  of  the  condition :  if  a  condition  be 
annexed  to  an  acceptance,  the  condition  must  be  complied  with,  however  arbi- 
trary or  absurd.     The  holder  is  not  bound  to  receive  the  acceptance  with  new 
qualifications  thus  ingrafted  on  it.     But  if  he  does  receive  the  bill  thus  qualified, 
he  must  abide  by  the  qualifications.     In  the  case  of  Saunderson  v.  Bowes,  14 
East,  500,  the  Court  of  King's  Bench  held  it  necessary  that  a  promissory  note, 
*347l  ^^'^'■®^y  ^^^  maker  promised  to  pay  at  a  particular  place,  *8hould  be 
^  presented  at  that  place,  and  distinguished  the  case  from  that  of  Fenton 
V.  Goundry,  13  East,  459  ;  the  case  of  an  especial  acceptance  of  a  bill,  which 
was  no  part  of  the  original  conformation  of  the  bill  itself.     But  this  distinction 
is  unfounded.     If,  indeed,  the  bUl  were  complete  in  all  its  terms  without  an 
acceptance,  the  doctrine  would  be  true ;  but  a  bill  is  a  contract  which  consists 
of  three  terms,  and  until  the  third  term,  the  acceptance,  is  added,  the  contract 
is  not  complete ;  and  whatever  is  added  in  tlie  making  of  the  acceptance,  is  as 
much  added  in  the  original  conformation  of  the  bill,  as  if  the  words  were  put 
into  tlie  mouth  of  the  drawer ;  and  is,  equally  with  the  rest,  a  part  of  the  origi- 
nal contract.     When  the  special  acceptance  was  tendered,  it  might  have  hap- 
pened that  the  holder  had  no  agent  in  London:  he  might  have  deemed  it  more 
convenient  to  receive  his  money  in  Bath:  the  holder  might  then  have  repudi- 
ated the  contract,  and  have  arrested  the  drawer  on  the  score  of  non-acceptance : 
but  he  does  receive  the  bill  so  qualified,  and  thereupon  the  contract  between 
the  drawer  and  holder  becomes  difierent  from  that  which  subsists  between  the 
holder  and  the  acceptor :  the  first  remains  general  as  before ;  the  latter  is  limited, 
and  contains  a  condition  precedent,  that  the  bill  shall  be  presented  at  the  place 
named,  before  the  acceptor  shall  be  called  upon  for  payment  at  any  other  place. 
h>tdEUenborough  admits  tliis  in  the  case  of  a  promissory  note,  and  every  promis- 
sory note  is  equivalent  to  a  bill  of  exchange  in  which  the  drawer  and  the  acceptor 
are  the  same  person.     The  judgment  of  Le  Blanc,  J.,  in  the  same  case  aids 
this  argument,  and  that  learned  judge  was  absent  when  judgment  was  pronounced 
in  tlie  case  of  Fenton  v.  Gotmdry,  13  East,  459.     Bowes  v.  Howe,  in  Error, 
ante,  5, 30.     Macdonald,  C.  B.,'  in  delivering  the  judgment  of  the  court,  laid  it 
down  as  clear  that  a  demand  at  the  place  mentioned  in  a  promissory  note  was 
*3481  "^^^^^^0'»  unless  dispensed  with.     In  *Fenton  v.  Goundry  the  bill  was 
^  accepted  payable  at  C,  Sikes,  Snaith  ^'  Co.;  and  there  was  in  that,  as 
in  all  similar  declarations,  a  general  allegation  of  a  promise  to  pay  according  to 
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the  tenor  and  effect  of  thie  bill*  and  hk  said  acceptance  tiiereof.  This  allegatioa 
may  in  future  be  expunged  as  unnecessary  to  be  proved,  unless,  indeed,  a  pre- 
sentment ai  a  distant  part  of  the  kingdom  be  a  compliance  with  an  acceptance 
payable  at  a  banker's  in  London.  The  case  of  BUnop  v.  Chittv^  2  Str.  1 195, 
which  was  cited  in  Ihtton  v.  Goundry^  is  very  applicable:  and  the  differeace 
taken  by  Lord  EUenboroughy  namely,  that  there  was  an  express  direction  to 
the  bankers  to  pay  that  bill,  does  not  exist ;  for  the  words  '*  accepted  payable  at 
a  banker's,"  signed  by  the  customer,  universally  operate  as  a  direction  to 
the  banker  to  pay  that  sum  on  the  customer's  account.  There  is  also  this 
distinction  between  FaUon  and  Goundry  and  the  principal  case,  that  there  the 
bill  was  addressed  to  a  person  in  London  who  accepted  it  payable  in  London, 
In  this  case  the  bill  is  directed  to  a  person  in  Balkt  who,  it  may  be  supposed, 
having  no  funds  there,  will  not  accept  it  payable  generally :  but  agrees,  if  the 
holder  will  take  an  acceptance  payable  in  London^  to  accept  it  on  those  terma. 
The  distance  and  inconvenience  are  important  ingredients.  This  court  went  a 
greater  length  in  the  case  of  Ambrose  v.  Hopwood^  ante,  2,  61,  than  is  here 
called  for:  there  the  bill  was  accepted  payable  at  Messrs.  Freeman' a  4*  Co,, 
No.  6,  Church'ttreeit  Bermondsey,  and  it  was  averred  that  the  bill  was  pre- 
sented to  Freeman  ^  Co*^  but  not  at  the  place ;  and  it  was  objected,  that,  for 
any  thing  tliat  appeared,  the  presentment  might  be  on  the  Bovid  Exchange^  or 
elsewhere ;  and  the  court  held  the  objection  valid.  So,  CaUaghan  v.  Jfylett, 
ante,  3,  397,  this  court  held  that  the  bill  must  be  presented  where  the  accept- 
ance made  it  payable.  There  is  an  important  distinction  between  this  case  and 
that  of  Saunderaon  v.  Judge^  2  H.  *BL  609 ;  there  the  bill  had  come  r«34Q 
into  Saunderaon^ 8  hands,  at  whose  house  the  memorandum  subscribed  ^ 
at  the  foot  engaged  that  the  note  should  be  paid.  It  would  have  been  absurd 
to  hold  that  Saunderaon  was  bound  with  his  right  hand  to  present  it  to  his  left, 
when  by  looking  into  the  customer's  account,  he  might  see  that  there  were  no 
assets.  The  decisions  which  restrain  the  liability  are  founded  on  good  sense 
and  convenience,  and  ought  to  be  supported. 

Bhaaetf  Seijt.,  contra^  made  three  points:  I.  That  this  form  of  acceptance 
was  not  a  qualification,  but  an  expansion  of  the  promise ;  2.  that  if  it  were  a 
qualification,  it  did  not  necessarily  follow  that  the  bill  must  be  presented  to  the 
acceptor  for  payment,  in  the  case  of  a  qualified  promise,  any  more  than  in  the 
case  of  a  general  acceptance;  it  was  matter  of  defence  for  the  defendant 
to  show  that  at  the  time  when  the  bill  became  due  he  was  at  the  place 
ready  with  his  money  to  pay;  3.  that  even  if  a  presentment  at  the  place 
was  necessary  to  be  proved,  it  was  not  necessary  to  aver  it  in  pleading.  Every 
general  acceptor  has. a  double  liability,  viz.  he  is  in  default,  1.  if  the  bill 
is  presented  to  him  personally  wherever  he  may  be,  and  he  does  not  pay 
it ;  2.  he  is  in  default  if  it  be  presented  at  his  place  of  abode,  and  it  is  not 
paid :  to  these,  by  the  present  form  of  acceptance,  he  adds  the  obligation  to  pay 
if  it  be  presented  at  a  third  place,  Bataon^a  coffee-houacj  London.  In  this  case, 
if  he  be  not  prepared  with  triple  funds,  to  pay  the  bill  as  well  where  his  person 
is,  and  where  his  abode  is,  as  also  at  Baiaon^a,  the  biU  is  dishonored.  This  is 
what  Lord  Ellenborough  means  by  an  expansion  of  the  promise.  Every  acceptor 
of  a  bill  is  supposed  to  be  the  debtor  to  the  drawer  to  the  amount  of  the  bill, 
and  to  have  funds  in  his  hands  to  that  amount,  he  is  therefore  liable  in  all  places 
alike ;  and  if  it  were  not  so,  instead  of  the  general  ^acceptance  being  the  r«QR|) 
more  usual,  and  the  special  acceptance  the  more  rare,  the  practice  would  *- 
be  the  reverse.  The  acceptor,  therefore,  does  not  incur  any  greater  liability  by 
reason  of  his  acceptance  thieai  he  was  before  subject  to,  for  he  was  before  liable 
to  be  arrested  bv  the  drawer  by  reason  of  his  pre-existing  debt.  [Ueaihj  J« 
An  acceptance  does  not  necessarily  imply  a  pre-existing  debt :  it  may  be  given 
in  respect  of  future  assets  that  may  come  to  the  acceptor's  hands.  Chambre.  J. 
Suppose  a  bill  is  drawn  on  you  just  before  you  are  going  out  on  the  circuit, 
which  will  fall  due  while  you  are  absent :  a  person  who  lives  in  chambers 
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leares  no  servant  in  them,  except  a  laundress :  what  are  yon  to  do  hut  to  deposit 
the  money  at  your  bankers,  and  accept  the  bill  payable  there  ?  otherwise  you 
would  be  liable  to  be  arrested  at  any  place  in  the  course  of  your  journey,  where 
yoQ  might  not  be  provided  with  the  money.  It  is  convenient  to  the  public,  that 
this  doctrine  should  prevail ;  for  the  contrary  would  greatly  restrain  the  circu* 
lation  of  bills  and  notes  of  this  sort,  it  would  confine  them  to  tradesmen  who 
hare  a  fixed  house  of  trade,  and  clerks  always  there,  which  would  greatly  im- 
pede business  and  public  convenience.  Dailaa^  J.  Suppose  the  defendant  had 
**  accepted  it  payable  at  Batson^s  and  not  elsewhere,"  could  you  then  contend 
that  the  defendant  was  liable  every  where  ?  If  not,  it  comes  to  this  question, 
whether  this  form  of  acceptance  is  not  equivalent  in  meaning  to  the  addition  of 
those  express  words.]  The  argument  drawn  from  the  convenience  of  a  refer- 
ence to  a  banker  for  payment,  does  not  apply  here,  for  the  bill  is  not  accepted 
payable  at  a  banker's  but  at  Batson^M  eoffee^houte.  In  the  case  of  Smith  v. 
JJe  La  Fontaine^  cited  13  East^  464,  and  in  Bayley  on  BilUf  by  Barnes,  129. 
D.,  liord  Mansfield  J  C.  J.,  held  the  presentment  at  the  place  unnecessary.  Lyon 
T.  SundiuSj  1  Catnpb,  423,  and  Fenton  v.  Gotmdry,  which  is  supported  by 
*3'l1  ^^  ^^^  preceding  *ca8es,  establish  the  same  doctrine,  that  the  special 

^  -^  acceptance  is  an  extension  and  not  a  restriction  of  the  liability ;  and  it 
is  opposed  only  by  the  case  of  Callaghan  v.  ^yletU  which  rests  on  no  autho- 
rity. But,  3dly,  supposing  the  liability  to  be  confined  to  one  place,  thera  is  no 
reason  why  the  same  thing  which  is  to  be  proved  by  the  defendant  in  the  one 
case,  should  be  thrown  upon  the  plaintiflf  to  prove  in  the  other.  If  it  be  not 
necessary,  as  clearly  it  is  not,  in  an  action  against  the  acceptor,  to  aver  or  prove 
a  presentment  to  the  acceptor  on  a  general  acceptance,  but  is  incumbent  on  the 
acceptor  to  discharge  himself  by  showing  that  he  paid  the  bill  at  the  day,  why 
needs  the  additional  burden  to  fall  on  the  holder  of  alleging  and  proving  a  pre 
sentment  when  the  acceptor  is  liable  at  one  place  only.  No  authority  is  adduced 
to  show  that  it  is  necessary  that  the  creditor  should  tender  himself  to  the  debtor 
to  be  paid.  And  this  demurrer  requires  not  only  that  the  defendant  should  be 
requested  to  pay  at  Batson'a,  but  that  he  should  be  requested  at  Batson's,  to 
pay  at  Baison^s,  If  this  acceptance  constitutes  a  limitation  of  the  contract,  the 
declaration  is  bad  in  many  respects,  for  then  it  would  not  be  sufiicient  to  aver 
generally  that  the  defendant  was  requested  to  pay  according  to  the  terms  of  his 
acceptance,  which  is  equivalent  to  saying  according  to  the  terms  of  his 
contract ;  but  in  declaring  on  a  special  contract,  which  makes  a  person  liable 
in  a  particular  way,  it  must  be  averred  that  he  was  liable  to  pay  in  that  particu- 
l;ir  way.  The  distinction  between  a  drawer  and  an  acceptor  is  this :  The 
drawer  is  liable  only  upon  notice  of  the  default  of  the  acceptor,  and  that  notice 
can  be  given  only  when  an  actual  default  has  been  made  by  the  acceptor. 
[CAomftrc,  J.  In  Parker  v.  Gordon^  the  Court  of  King's  Bench  took  it  for 
granted  that  the  preseiltment  must  be  made  at  the  banker's  at  whose  house  it 
*3521  ^^  accepted  payable,  and  the  only  ^question  was,  whether  the  present- 
^  ment  need  be  made  within  banking  hours.]  Neither  that  nor  any  of  the 
cases  touch  on  ih<e  mode  of  pleading.  In  the  case  of  an  action  on  a  bill  accepted 
generally,  if  the  action  is  against  the  acceptor,  no  averment  of  presentment  is 
necessary,  if  it  be  against  the  drawer,  it  is  necessary  to  aver  the  presentment. 
The  same  distinction  must  prevail  though  the  acceptor's  liability  be  limited. 
The  cases  lately  decided  on  promissory  notes  certainly  are  in  favor  of  the  plain- 
titr,  and  can  only  be  answered  by  the  same  distinction  which  the  Court  of 
King's  Bench  relied  on,  that  there  the  place  is  introduced  in  the  original  con- 
<^tion  of  the  instrument.  If  it  be  said  that  in  the  case  of  a  promissory  note  a 
request  must  be  averred,  because  there  is  no  antecedent  duty,  that  argument 
^  be  combated  by  the  authority  of  Capp  v.  Lancastetj  Cro^  Elizabeth^  548, 
that  upon  a  bill  of  70/.  to  be  paid  on  demand  an  actual  demand  needs  not  to  be 
either  averred  or  proved,  for  it  is  a  duty  maintenant.  So,  Rumball  v.  BaU^ 
10  Mod,  38,  action  of  debt  on  a  note  to  this  effect ;   ^  I  acknowledge  myself 
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indebted  to  one  Ui  so  much,  which  I  promise  to  pay  on  demand :"  upon  motion 
in  arrest  of  judgment  it  was  held  that  no  actual  demand  was  necessary.  The 
learned  editor  of  Saunders,  has  collected  all  the  authorities  in  a  note  to  the  case 
of  Birks  v.  Trippetj  i.  33.  d.  In  the  case  of  BUIwp  v.  Chilly j  first,  it  does 
not  appear  by  the  report  in  Slrange,  what  the  pleading^s  were  ;  therefore  it  de- 
cides notiiing  on  that  point:  secondly,  the  question  there  was,  whether  the 
drawer  was  not  discharged  by  payment  to  the  holder :  the  acceptor  gave  a 
check  on  his  banker,  which  the  holder  received  in  payment,  and,  therefore,  ought 
to  have  used  due  diligence  in  getting  his  money,  instead  of  which  he  kept  the 
check  nineteen  days  before  he  presented  it.  Ttie  case  of  Ambrose  v.  Hopwoodj 
led  to  the  decision  in  Callaghan  v.  Aylell,  but  does  not  ♦warrant  it.  The  r»qro 
first  was  an  action  against  the  drawer,  not  against  the  acceptor :  but  it  ^ 
was  rightly  decided ;  for  the  bill  was  accepted,  not  by  Freeman,  but  by  Sharp ; 
therefore  a  presentment  to  Freeman  did  not  avail,  nor  was  his  refusal  any  de- 
Aiult :  there  was  no  undertaking  that  Freeman  should  pay :  the  bill  ought  lo 
have  been  presented  either  at  No.  6.  Church-slreeU  Bermondsey,  or  to  Sliarp, 
not  to  Freeman,  wheresoever  he  might  happen  to  be.  Saimderson  v.  Jud«^e, 
is  inapplicable.  Callaghan  v.  ^yletl,  was  decided  on  a  point  reserved  at  nisi 
priun.  Nothing  there  turned  on  the  pleading,  Fenlon  v.  Goundry  is  an 
authority  on  the  pleadings,  and  is  righdy  decided :  Lyon  v.  Sundiuit,  Smilk 
V.  Be  Im  Fontaine,  and  Nichols  v.  Bowes,  2  Campb.  408,  are  to  the  sauic 
effect. 

Vaughan  was  stopped  in  his  reply  by 

Heath,  J.  In  the  case  of  Callaghan  v.  ^yletl  we  were  of  opinion  th  ;l 
there  was  a  qualification  of  the  contract  by  the  special  acceptance,  and  that, 
therefore,  it  was  a  condition  precedent,  and  must  be  shown  to  be  performed.  I 
continue  of  the  same  opinion,  and  it  is  unnecessary  to  go  into  all  the  cases. 

Chamdre,  J.  I  think  the  case  is  clear  upon  rules  of  plain  common  scn^^ 
and  understiuiding,  without  going  through  all  the  cases.  A  man  is  not  bouiui 
to  receive  a  limited  and  qualified  acceptance :  he  may  refuse  it,  and  resort  to  ihe 
drawer:  but  if  he  does  receive  it,  he  must  conform  to  the  terms  of  it:  the  re.isofi 
given  by  tlie  Court  of  King's  Bench  in  Fenton  v.  Goundry  shows  that  they 
were  themselves  very  doubtful  of  the  grounds  of  their  judgment.  It  is  tiur^j 
said  that  the  meaning  was  only  to  point  out  where  the  acceptor  transacts  Lis 
business ;  few  people  receive  an  acceptance  without  previously  knowing  where 
the  acceptor  transacts  his  business:  *but  if  he  meant  only  to  point  out  rtn-i 
where  he  lived,  it  would  be  sufEcient  to  write  on  the  bill  his  name  and  ^ 
place  of  abode.  But  what  is  the  meaning  of  these  words,  "accepted  payable 
at?"  They  have  a  meaning:  they  impose  a  condition:  and  the  person  receiviri:( 
such  an  acceptance  must  comply  with  the  condition,  and  in  pleading,  muot 
show  his  compliance.  It  would  gready  circumscribe  the  negotiation  of  bill-^ 
of  exchange  if  this  were  not  so;  for  they  would,  instead  of  being  of  general 
accommodation,  be  restrained  in  their  use  to  such  persons  in  trade  as  have  a 
fixed  place  of  business,  where  clerks  and  servants  are  always  in  attendance  to 
pay  the  bills. 

Dallas,  J.  The  argument  has  proceeded  on  the  foundation  that  the  acceptor 
is  always  a  debtor  to  the  drawer:  but  that  is  by  no  means  universally  the  case: 
on  the  contrary,  the  case  is  frequently  otherwise.  In  one  of  the  lar>re>i 
branches  of  our  commerce,,  that  with  the  JVesl  India  islands,  the  acceptor  is 
universally  in  advance.  I  put  the  question,  if  the  acceptance  had  contained  t!ic 
words  •*  and  not  elsewhere,"  whether  the  acceptor  would  be  liable  any  where 
else ;  and  the  counsel  did  not  deny  the  limitation :  if  so,  the  question  is,  wheihtr 
the  words  '*  accepted  payable  at"  do  not  constitute  a  contract,  and  whetlier  thoy 
are  not  equivalent  to  express  words  of  exclusion?  and  I  think  they  are.  Ttifl 
party  need  not  have  received  from  the  acceptor  living  at  Balh  a  limited  coq 
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tract  of  acceptance,  but  he  hath  thought  fit  so  to  do,  and  he  must  perform  his 
condition. 

Judgment  for  the  defendant.! 

But  the  conrt,  considering  that  there  was  a  plea  of  judgment  recovered,  and 
that  upon  nul  tid  record  being  replied,  a  demurrer  was  filed  for  delay,  permitted 
the  plaintifiT  to  amend  on  payment  of  costs,  and  the  defendant  to  plead  de  novo. 

t  [See  ante  30,  and  the  cases  there  referred  to.] 


MKCT         *COTTON,  Demandant;   MURPHY,   Tenant;   Lord 
3^J  CHARLES  SPENCER  et  al..  Vouchees. 

If  the  tenant  to  the  praecipe  in  a  recovery  is  confined  to  his  house  in  London  by  illness,  he 

may  appear  at  bar  by  attorney,  upon  motion. 
And  It  eeems  thai  he  may  constitute  an  attorney  for  that  purpose,  who  is  not  an  attorney 

oi'any  court  of  Westminster'hall,  notwithstanding  the  statute  2  G.  2,  c.  23. 

OxsLOW,  Seijt.,  moved  that  the  tenant  in  this  recovery,  who  was  an  attorney 
of  this  court,  might  appear  at  the  bar  by  attorney:  he  produced  an  affidavit  of  a 
physician  that  the  tenant  was  dangerously  ill,  and  could  not  with  safety  now 
quit  his  house,  nor  would  he  for  some  days  be  able  so  to  do,  without  the  most 
serious  consequences,  or  the  loss  of  his  life  being  thereby  endangered,  and  that 
his  recovery  was  very  precarious  and  uncertain.  There  was  also  an  aflldavit 
of  due  diligence  in  preparing  the  deeds  and  forwarding  the  recovery,  and  that 
one  of  the  vouchees  was  upwards  of  seventy  years  of  age,  and  another  on  the 
point  of  quitting  the  kingdom ;  and  there  was  an  affidavit  of  the  execution  by 
the  tenant  of  a  power  of  attorney,  which  was  also  produced,  and  whereby  he 
constituted  his  clerk  Edward  Weaver  to  be  his  attorney  to  appear  for  him  at'bar. 
ffeaver  was  not  an  attorney  in  any  court  at  IVestminster-halL  A  precedent 
was  referred  to,  wherein  Rooke,  J.,  in  Mat/,  1801,  made  an  order  impowering 
Mr.  Lys,  an  attorney,  of  the  court,  who  was  a  tenant  to  the prsecipe  in  a  recovery, 
and  was  confined  to  his  house  by  illness,  to  authorize  his  clerk,  who  was  not 
an  attorney  of  any  court,  to  appear  at  bar  for  him  as  the  tenant. 

The  court  granted  the  application. 


•350]  »BENTLEY  t;.  GRIFFIN. 

It  is  a  question  of  fact  whether  a  tradesman  who  furnishes  goods  to  a  wife  gives  credit  to 
her  or  her  husband :  if  the  credit  is  given  to  her,  the  husband  is  not  liable,  though  the 
wife  lives  with  him,  and  he  sees  her  in  possession  of  some  of  the  goods. 

This  was  an  actior  brought  by  the  plaintiffs,  who  were  dress-makers,  against 
th^  defendant,  to  recover  the  amount  of  their  charges  for  dresses  furnished  to  the 
defendant's  wife.  Upon  the  trial  before  Heathy  J.,  at  the  sitting  in  Westminster^ 
it  appeared  that  the  defendant  was  an  attorney,  not*  in  very  extensive  practice, 
and  depending  on  his  practice  for  his  income.  He  did  not  occupy  with  his 
own  family  the  whole  of  the  house  in  which  he  lived.  The  plaintiffs  had  in 
about  a  year  and  a  half  furnished  articles  of  fashionable  dress  to  the  defendant's 
wife,  to  the  amount  of  183/.»  and  they  proved  that  the  charges  were,  for  such 
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articles,  reasonable.  They  proved  that  the  wife  had  sbmeftimes  eome  in  a  cur- 
ricle to  their  shop,  and  ordered  goods.  They  had  debited  the  wife  in  their 
hooks ;  they  had  been  partly  paid  for  their  goods,  by  three  bills  of  exchange 
which  they  had  from  time  to  time  drawn,  directed  to  the  defendant  by  the  name 
of  Mr.  Griffin^  but  there  was  no  proof  that  they  were  ever  presented  to  him  for 
acceptance,  and  the  wife  had  accepted  the  bills,  signing  only  the  initial  letter  of 
her  christian  name,  and  she  had  paid  those  acceptances.  The  husband  and  wife 
lived  together,  and  it  was  proved  that  the  wife  had  in  her  husband's  presence 
worn  some  of  the  articles  furnished  by  the  plaintiffs.  For  the  defendant  it  was 
proved,  that  the  curricle  in  which  the  lady  had  been  seen,  was  not  his,  but  that 
of  an  acquaintance :  that  when  some  of  the  articles  were  sent  home,  the  wife 
had  directed  her  servant  to  put  them  away  that  her  husband  might  not  see 
them :  that  in  the  presence  of  the  defendant  and  one  of  the  plaintifis,  she  had 
said  that  '<  her  husband  never  paid  her  bills,  she  always  paid  her  own.*'  Tliat 
one  of  the  bills  drawn  on  the  husband  *and  accepted  by  the  wife,  which  r»o57 
the  plaintiffs  had  paid  away  to  Hillyard  a  lace-merchant,  being  dis-  ^ 
honored,  tlie  plaintiffs  had  written  in  urgent  terms  to  the  wife,  praying  her  to 
provide  for  the  bill,  but  had  made  no  application  to  the  husband.  Heathy  J., 
left  it  strongly  to  the  jury  to  consider  whether  the  credit  in  this  case  had  not 
been  given  to  the  wife  and  not  to  the  husband.  The  jury,  however,  found  a 
verdict  for  the  plaintiff  for  the  whole  amount. 

Beaty  Serjt.,  in  this  term  had  obtained  a  rule  nisi  to  set  aside  the  verdict,  as 
contrary  to  evidence,  and  have  a  new  trial ;  against  which 

Vaugfian,  Serjt.,  now  showed  cause,  contending  that  as  the  defendant  co- 
habited with  his  wife,  and  there  was  evidence  that  he  knew  of  his  wife's  hav- 
ing the  goods,  and  as  he  had  not  interfered  to  prevent  her,  nor  were  the  goods 
charged  at  too  dear  a  rate,  he  was  liable  to  pay  for  them  :  and  he  referred  to  the 
doctrine  of  Lord  EUenborought  C.  J.,  in  the  case  of  fVaithmam  v.  Wakefiddj 
1  Campb.  120,  that  however  low  a  man's  circumstances  may  be,  if  he  allows 
his  wife  to  assume  an  appearance  which  he  is  unable  to  support,  he  is  answer- 
able for  the  consequences.  He  also  relied  on  the  circumstance  of  the  defend- 
ant having  permitted  his  wife  to  assume  a  fictitious  appearance  of  wealth  by 
going  in  an  elegant  carriage  to  order  the  goods.  It  was  in  the  ordinary  courtesy 
of  trade  that  the  plaintiffs  should  both  make  out  their  bills  of  parcels  to  the 
debit  of  the  wife,  and  should  make  their  first  application  to  her  when  a  bill  of 
exchange  was  dishonored,  though  they  gave  the  credit  to  the  husband  :  this  was 
very  distinguishable,  he  said,  from  the  case  of  Metcalfe  v.  SJiaw^  3  Campb.  22, 
where  the  wife's  father  paid  for  part  of  the  goods,  and  *gave  an  order  r^oRo 
that  no  more  goods  should  be  supplied  without  the  husband's  express  ^ 
direction. 

Best^  in  support  of  his  rule,  commented  on  the  strong  circumstances  which 
tended  to  prove  that  the  credit  was  given  to  the  wife.  The  husband,  he  said, 
was  liable  only  on  the  presumption  that  the  contract  was  his,  and  that  the  wife 
had  given  the  order  as  his  agent.  But  here  the  plaintiffs  had  notice  of  the 
husband's  dissent,  and  it  mattered  not  whether  that  notice  came  from  the  hus- 
band himself,  or  from  the  wife's  father,  as  in  Metcalfe  ▼.  ShaWj  or,  as  here, 
from  the  wife  herself  and  her  servant 

Heath,  J.  At  the  time  of  the  trial  I  told  the  jury  that  there  was  strong 
evidence  to  show  that  the  plaintiff  gave  credit  to  the  wife  and  not  to  the  hus- 
band, in  the  three  bills  being  accepted  and  paid  by  the  wife,  and  in  the  wife 
telling  the  servant  to  carry  away  the  dresses  when  brought  home.  I  was  much 
dissatisfied  with  the  verdict. ' 

Chahbre,  J.  It  is  clear  that  the  verdict  is  grossly  wrong :  it  is  unnecessary 
to  go  into  the  circumstances  ;  the  cause  must  go  down  to  another  trial. 

Dallas,  J.  The  question  is,  whether  the  general  liability  of  the  husband  is 
not  repelled  by  the  circumstances  which  show  that  the  credit  is  given  to  the 
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wile.    I  think  most  cleaily  thai  the  credit  was  given  to  the  wife,  and  that  the 
huilniid  is  liaUe  for  no  part  of  these  chaiges. 

Rule  absolute.! 

t  See  4  Barn.  &  Aid.  2252,  HoU  v.  Brien. 


•859]  •SAWTELL  v.  LOUDON. 

[lMmli.99.  aC] 

A  broker,  inatnicted  to'efieet  a  policy  on  aoode,  effected  it  on  ship :  the  miatake  wu  tf(er* 
wirds  rectified  by  the  underwriter  sobacribing  a  memorandum  in  the  margin:  held 
that  no  new  atamp  waa  neceaaarr. 

Where  it  waa  known  at  LiowtTa  that  the  Sophia  of  Brufel  waa  at  aea  without  convoy, 
and  the  broker  ini|nired  of  the  plaintiff  at  Bristol,  whether  that  waa  the  ahip  inaured, 
and  waa  informed  it  waa,  and  that  the  plaintiff  auppoaed  she  had  been  prevented  by  ad- 
Teiae  winda  ivom  joining  oonvoy  at  Falmouth,  but  the  broker  got  the  policy  altered  with- 
eot  diacioaing  thia  answer  to  the  anderwritera ;  held  that  thia  eonoealment  vacated 'the 
policy. 

This  was  an  action  upon  a  policy  of  insurance  at  and  from  Bristol  to  Port 
Makorif  with  liberty  to  touch  at  QUfraitar,    The  plaintiff  instructed  his  broker 
in  London  to  effect  the  policy  on  goods^  by  the  SophiOf  the  broker,  however, 
effected  the  policy  on  the  ship  SophiOj  and  sent  it  to  the  plaintiff;  one  of  the 
uoderwriters  stated  to  the  broker  tnat  a  ship  called  the  Sophia  of  Bristol^  was 
reported  at  Lloyd's  as  then  being  at  sea  without  convoy;  the  broker  wrote, 
asking  the  plaintiff  whether  that  waa  the  ship  insured  ?     The  plaintiff  wrote 
again  to  the  broker,  and  having  discovered  the  error  in  the  policy,  requested  he 
would  get  the  mistake  rectified,  and  in  the  same  letter,  which  was  written  sev- 
enteen days  after  the  ship  had  leA  Bristol^  the  plaintiff  added,  **  The  Sophia 
yon  allude  to,  is  the  ship  on  which  you  effected  the  insurance ;  1  chartered 
the  brig,  and  she  was  to  have  gone  to  Falmouth^  as  I  understood,  to  join  con- 
voy, but  I  suppose  the  wind  was  contrary,  and  she  could  not  fetch  the  port, 
but  I  know  nothing  about  it  myself.**     The  broker  applied  to  the  underwriters 
to  alter  the  policy  to  an  insurance  on  goods,  which  they  did,  by  putting  a  mem- 
orandnm  in  the  margin  of  the  policy,  and  subscribing  the  initial  letters  of  their 
names.     He  did  not  at  the  time  of  making  this  request,  communicate  the 
plaintiff's  letter  above  mentioned.     It  is  the  universal  practice  for  the  masters 
of  vessels  fiom  Bristol^  upon  their  arrival  at  Falmouth^  to  advise  their  owners 
of  it  by  the  post ;  and  if  the  ship  had  reached  Fahnouth^  the  plaintiff  would 
doobtlesa  have  been  informed  of  it  by  the  owner,  who  lived  at  Bristol,  and 
from  his  peoeiving  no  such  intelligence,  he  might  conclude,  with  tolerable  cer« 
mofun  tain^r  that  the  vessel  had  not  made  that  port.    *The  ship  was  in  fact 
-*  blown  out  to  sea,  and  after  trying  in  vain  for  some  days  to  make  Fal* 
moath  and  to  join  her  convoy  there,  prooeeded  for  Oibrakar^  and  was  lost. 
Upon  the  trial  of  the  cause  at  QuUdhaU^  at  the  sittings  after  Miehadmat  term, 
1813,  before  Mansfidd%^  C.  J.,  Best^  Serjt,  for  the  defendants,  took  two  objec- 
tions, firstp  that  the  alteration  in  the  poUcy  was  such  a  change  of  the  subject* 
matter  of  the  insurance,  as  rendered  a  new  stamp  necessary  for  the  altered 
contract ;  secondly,  that  there  was  a  concealment  by  the  broker  from  the  un- 
derwritere,  oi  an  important  fact,  known  to  him  before  the  alteratioa  was 
effected,  namely,  that  the  vessel  had  missed  joining  convoy  at  Fahnaulh^  which 
materially  altered  the  risk,  and  ought  to  have  been  disclosed.    MansfiM^  C. 
J^  reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit  on  the  first 
point;  and  on  the  last  point  the  jury  found  a  verdict  for  the  plaintiff. 
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Best,  Scrjt.,  in  this  term  obtained  a  rule  run  to  set  aside  the  verdict,  and 
enter  a  nonsuit  on  the  first  point,  and  to  have  a  new  trial  on  the  second. 

Shepherd,  SoUcitor-General,  and  Vaughan,  Serjt.,  being  requested  by  the 
oourt  to  speak  first  to  the  objection  on  the  stamp,  as  to  that  point,  contended, 
that  this  case  did  not  fall  within  the  principle  of  HUl  v.  Patten,  8  East,  375» 
which  was  the  case  of  an  eflfectually  operative  instrument,  but  within  that  of 
Cole  V.  Parkin,  12  East,  471:  for  here,  in  fact,  no  contract  of  assurance  upon 
the  ship  ever  subsisted  between  the  parties,  there  having  been  clearly  a  mistake, 
and,  therefore,  the  stamp  was  never  in  effect  used.     By  the  statute  35  G.  3.  c. 
03.  ss,  8.  ^'  13,  the  parties  were  at  liberty  to  make  this  alteration  without  a  new^ 
stamp.     By  s,  8,  spoiled  stamps  may  be  brought  to  the  head  office,  and  in  case 
they  *have  not  been  subscribed  or  underwritten  by  any  person,  or  other-  r^^^i 
wise  used,  the  commissioners  may  cancel  them  gratuitously,  and  deliver  ^ 
to  the  owners  new  stamps  to  the  like  amount,  or  in  case  any  sum  or  the  name  of 
any  person  as  underwriter,  hath  been  subscribed  on  any  stamps  of  a  different 
denomination  or  value  than  is  required  by  that  act,  through  inadvertence,  or 
that  the  subscriptions  thereon  intended,  have  not,  from  some  just  cause,  been 
completed,  to  the  amount  of  the  sum  allowed  by  that  act,  and  if  the  party  shall 
produce  to  the  commissioners  another  policy  stamped,  and  actually  made  out 
for  the  same  interest,  risk,  or  adventure  with  the  policy  to  be  cancelled,  then 
the  commissioners  may  cancel  the  first,  and  exchange  them  for  other  stamps. 
And  s.  13,  saves  the  right  of  making  any  alteration  which  might  lawfully  be 
itiade  in  the  terms  or  conditions  of  any  policy,  duly  stamped  afler  the  same 
shall  have  been  underwritten,  and  excludes  the  necessity  of  any  additional 
stamp  duty  by  reason  of  such  alteration ;  so  that  such  alteration  be  made  before 
notice  of  the  determination  of  the  risk  originally  insured,  and  the  premium  of 
insurance  be  above  10*.  per  cent.,  and  the  thing  insured  remain  the  property 
of  the  same  person,  and  that  such  alteration  shall  not  prolong  the  term  insured 
beyond  the  period  allowed  by  that  act,  and  that  no  additional  sum  should  be  in- 
sured by  reason  of  such  alteration.     Inasmuch,  therefore,  as  the  plaintiff  could 
have  procured  the  stamp  of  this  policy  to  be  allowed  him  in  exchange  under 
the  eighth  section,  as  spoiled  by  mistake,  he  might  also  use  it  as  a  new  stamp 
for  another  contract,  without  exchanging  it.     The  case  properly  falls  within  this 
section,  and  not  within  the  thirteenth.     For  before  the  alteration  the  policy  in 
this  case  had  never  attached  at  all,  but  was  equivalent  to  a  blank  sheet  of  paper. 
So  a  bill  of  exchange,  which,  before  it  is  put  into  circulation,  is  altered  as  to 
the  time  it  has  to  run,  'requires  no  new  stamp.    This  stamp,  therefore,  r^q^^o 
was  inoperative  in  the  first  instance,  and  is  valid  under  the  subsisting  ^ 
contract. 

Best,  in  support  of  his  rule,  denied  that  a  stamp  on  which  a  subscription  had 
been  actually  written,  can  be  used  again  as  a  new  stamp,  although  it  may  be  in 
tlie  discretion  of  the  commissioners  to  allow  the  value  in  another  stamp.  That 
clause,  too,  is  confined  to  cases  where  the  stamp  has  been  spoiled  by  accident^ 
which  is  not  so  in  this  instance.  This  case  approaches  more  nearly  the 
thirteenth  section,  but  it  is  not  such  an  alteration  as  is  saved  by  that  clause. 
That  section  does  not  apply  to  cases  where  the  subject-matter  of  the  insurance  is 
changed,  but  only  where  an  additional  circumstance  is  added  to  the  same  sub- 
ject of  insurance:  Bill  v.  Patten  ia  in  point.  The  distinction  taken  is  not 
founded  in  fact,  that  there  the  policy  actually  attached  on  a  property  of  the 
plaintiff.  If  the  plaintiff  had  had  an  interest  in  the  outfit,  it  may  be  inferred 
that  he  would  have  continued  his  insurance  on  that,  as  well  as  have  added  an 
insurance  on  goods.  The  case  depends  on  this  broad  principle,  that  the  par- 
ties having  used  one  stamp  for  one  contract,  there  must  be  a  new  stamp  for  a 
new  contract.  In  the  case  of  Cole  v.  Parkin^  the  register  acts  prevented  the  first 
conti-act  from  taking  any  effect.  .     . 

Cur.  adv.  vulU 
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Heatb,  J.,  on  thU  day  delivered  judgment.  We  are  of  opinion  that  no 
new  stamp  was  required :  the  intention  of  the  parties  ought  to  be  considered  ; 
they  never  meant  to  enter  into  the  first  contract,  therefore  it  was,  in  truth,  no 
contract  at  all ;  consequently  the  alteration  is  not  such  an  alteration  of  the  sub- 
ject matter  as  requires  a  new  stamp.t 

»"163l  *  Shepherd  and  Vaughan  then  contended,  as  to  the  other  point,  that 
^  inasmuch  as  the  information  of  the  ship's  being  driven  out  to  sea  was 
not  known  at  the  time  of  giving  the  original  instructions  for  the  policy,  although 
it  arrived  before  the  correction  of  the  mistake,  it  was  unnecessary  then  to  com- 
municate it,  but  the  plaintiff  might  fairly  then  proceed  to  get  his  contract  com- 
pleted upon  the  same  state  of  information  which  subsisted  at  the  time  when  the 
contract  was  originally  intended  to  be  made.  But  there  was  no  intelligence 
either  true  or  false  to  communicate:  it  was  a  mere  conjecture  of  the  plaintiff 
that  the  ship  was  driven  out  to  sea ;  and  no  case  goes  so  far  as  to  say  that  con- 
jecture need  be  communicated.  The  vessel  being  thus  driven  out  to  sea  by  a 
storm,  the  sailing  without  convoy  did  not  make  the  insurance  on  the  goods 
illegal,  because  i1  was  without  the  privity  of  the  plaintiff,  and  as  the  policy  was 
with  or  without  letters  of  marque,  it  must  be  assumed  that  the  defendant  con- 
sented she  should  be  a  running  ship.  It  was  unnecessary  to  reveal  to  the 
defendant  what  he  previously  knew  :  the  broker  received  the  intelligence  of  the 
ship  being  at  sea  from  the  defendant  himself,  and  the  plaintiff  only  echoes  it 
back  to  him,  and  it  was  useless  to  repeat  it  to  the  defendant,  nor  was  the  vessel 
fteen  at  sea  in  any  situation  of  danger  or  difficulty  which  was  material  to  be 
disclosed. 

Beat^  contra.  The  only  fact  known  to  the  underwriters  was,  that  some  ship, 
called  the  Sophia  of  Bristol,  was  at  sea;  and  the  question  put  to  the  plaintitf 
was,  whether  that  was  the  ship  insured?  His  answer  was  a  plain  affirmative, 
and  he  adds,  that  he  knows  she  is  gone  to  sea  without  touching  at  Falmouth, 
but  does  not  know  the  reason  of  her  so  doing.  This,  therefore,  was  important 
Bnoi-y  to  be  disclosed  to  the  defendant:  it  may,  ^however,  be  inferred  that  this 
-^  was  purposely  a  running  ship ;  for  the  master  applied  for  a  license  to 
sail  without  convoy,  and  was  refused.  The  indulgence  of  the  defendant  in 
altering  the  policy  without  receiving  any  new  premiumv  required  vberrimcan 
fidem  in  the  plaintiff. 

Heath,  J.  I  think  it  was  a  material  fact,  and  ought  to  have  been  disclosed, 
and,  therefore,  there  ought  to  be  a  new  trial,  and  as  it  is  to  go  to  another  jury, 
I  shall  forbear  to  observe  on  it. 

Rule  absolute. 


t  [See  3  Campb.  1,  WeHber  v.  Maddoeki.^ 


PEARSON  V.  SUTTON. 

The  coart  refused  to  make  any  order  on  an  attorney  to  deliver  up  a  deed  which  he  held 

as  party  and  trustee. 

Vauohan,  Serjt.,  had  obtained  a  rule  nm  that  Mr.  Moore,  an  attorney  of 
this  couit,  might  deliver  up  a  deed  upon  payment  to  him  of  whatever  money 
might  be  due,  for  which  he  could  claim  a  lien. 

But,  Serjt.,  showed  cause  on  behalf  of  Moore,  disclaiming  any  lien  on  the 
deed,  and  submitting  to  deliver  it  up,  under  the  authority  of  the  court,  if  they 
would  direct  him  so  to  do  under  the  circumstances,  which  were,  that  the 
defendant  being  about  to  execute  a  grant  of  an  annuity,  which  was  to  be  pre- 
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pared  by  an  attorney  named  Simmiaon^  who  was  therein  named  as  a  tmstee 
for  the  plaintiff,  (the  purchaser,)  had  applied  to  Moore  to  become  a  trustee 
therein  for  him,  the  defendant,  to  which  Moore  had  assented,  and  executed  the 
deed  in  question  at  SimnMOtCM  house,  and  the  deed  had  from  that  time  remain- 
ed in  Moore^s  custody,  and  he  was  only  anxious  to  avoid  committing  a  breach 
of  trust  in  giving  it  up. 

*7%e  court  refused  to  take  the  deed  out  of  the  hands  of  the  trustee,  r«oAs 
saying  they  knew  nothing  of  the  circumstances,  and  had  no  authority  to  ^ 
interfere  in  the  case  of  a  trust. 

Rule  dischaiged.t 

t  [See  5  Johns.  368,   The  People  v.  WiUen,  9  ib.  253,  Starr  et  al.  v.  Vanderheydem, 
3  Gaines  221,  TU  People  v.  SmUi.} 


BARWICK  V.  MATTHEWS  et  al. 

[1  Marsh.  50.  S.  C] 

If  a  person,  who  has  common  in  the  manor  of  ^.,  and  common  in  the  manor  of  ^.,  for  all 
his  cattle  levant  and  couchant,  on  his  tenement  in  ^.,  receives  under  an  act  for  inclo- 
sing the  wastes  in  A.<,  an  allotment  in  satisfaction  of  his  common  in  A.,  he  is,  never- 
theless, entitled  under  an  act  for  inclosing  the  wastes  in  B.,  to  an  allotment  thereof  in 
respect  of  his  common  in  B.,  and  that  to  the  same  extent  as  if  he  had  never  had  any 
common  or  allotment  in  A, 

If  a  copyholder  in  the  manor  of  A,  has  common  in  the  wastes  of  the  same  lord's  manor  of 
B.  for  his  cattle,  levant  and  couchant  on  his  tenement  in  A.;  this  is  a  proof  that  the 
manors  were  formerly  in  different  hands,  for  the  estate  of  the  copyholder  was  too  weak 
to  support  a  grant  by  the  lord  to  his  copyhold  tenant  of  common  appurtenant  in  another 
manor. 

A  copyholder  who  has  common  in  a  waste,  without  the  manor  of  which  his  copyhold  is 
parcel,  has  it  as  annexed  to  the  land,  and  not  to  his  customary  estate,  and  must  prescribe 
in  a  que  eetole  through  his  lord,  for  him  and  all  his  customary  tenants  thereof.  And 
such  common  without  the  manor  is  not  extinct  by  enfranchisement  of  the  copyhold, 
though  there  be  no  words  of  re-grant.  And  after  enfranchisement,  the  feoffee  must 
prescribe  in  a  que  estate  of  his  lord  for  himself  and  his  customary  tenants  till  the  time 
of  the  enfranchisement,  and  since  that  time  for  the  ieoflee  and  his  heirs,  as  appurtenant 
to  the  enfranchised  tenement. 

This  was  a  feigned  issue  under  an  inclosure  act,  passed  51  Geo,  3,  ^  for 
inclosing  lands  in  the  manor,  lordship,  or  forest  of  Westward^  in  the  parish 
of  fVestwardy  in  the  county  of  Cumberlandi^  the  fint  count  of  the  declara- 
tion stated  a  colloquy  concerning  the  act,  and  concerning  a  certain  claim 
before  then  by  the  plaintiff  m«le  in  pursuance  of  the  said  act,  as  the 
owner  and  occupier  of  certain  messuages,,  tenements,  and  lands,  caUed 
BuelirGUl'Head  and  Bamey'Hotisey  situate  within  the  parish  of  fftgton^ 
in  the  said  county,  to  be  entitled  for  himself  and  his  tenants,  occupiers  of 
the  said  premises,  or  of  some  part  thereof^  to.  a  right  of  common  of  turbary, 
and  common  of  pasture  in  and  upon  the  commons  and  waste  grounds  in  the 
manor,  lordship,  or  *forest  aforesaid,  for  all  manner  of  catde,  levant  and  rmoiut 
couchant,  in  and  upon  the  said  messuages,  and  lands  for  and  in  respect  ^ 
of,  and  as  appertaining  to  the  same  respectively,  and  the  declaration  stated  a 
wager  upon  the  question,  of  whidi  the  plaintiff  maintained  the  affirmative,  and 
the  defendants  the  negative,  whether  the  plaintiff  was  entitled  for  and  in  respect 
of  his  said  messuages,  tenements,  and  lands^  to  a  right  of  common  for  himself 
and  his  tenants,  occupiers  thereof,  or  of  some  part  thereof,  in  and  upon  the 
commons  and  waste  grounds  aforesaid,  directed  by  the  said  act  to  be  inclosed ; 
the  second  count  stated  a  discourse  had  between  the  j^aintiff  and  defendant 
concerning  the  said  act^  and  ooiKeming  the  dght  of  the  plaintiff  to  an  allotment 
upon  the  said  commons  and  waste  grounds  so  to  be  divided,  in  lespect  of  the 
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premises  mentioned  in  the  first  count*  in  case  the  plaintiff  was  entitled  to  such 
right  of  common  as  in  the  first  count  was  mentioned,  and  a  wager  upon  the 
two  questions  then  affirmed  hy  the  plaintiflf  and  denied  by  the  defendant ;  first, 
whether  in  case  the  plaintiff  was  entided  to  such  right  of  common  as  in  the  first 
count  was  mentioned,  he  was  entitled  to  some  allotment  upon  the  said  commons 
and  waste  grounds  so  to  be  divided ;  and  secondly,  whether  in  such  case  he 
was  entitled  in  respect  thereof  to  a  full  allotment  upon  the  said  commons  and 
waste  grounds,  according  to  the  true  and  actual  vahie  of  the  premises  mentioned 
in  the  first  count.  The  defendant's  pleas  put  each  of  these  propositions  sever- 
ally in  issue.  The  act  recited  that  there  were  within  the  manor,  lordship,  or 
forest  of  fVtstward^  and  in  the  parish  of  Westward^  several  commons  and 
waste  grounds,  containing  in  the  whole  ten  tliousand  acres,  and  that  the  Earl 
of  Egremont  was  lord  of  the  said  manor,  lordship,  or  forest,  and  was  entided 
to  the  soil  and  royalties  of  the  said  commons  and  waste  grounds,  as  parcel  of 
«^ft7l  ^^^  ^^^^  manor,  lordship,  or  ^forest,  and  to  all  mines  and  minerals  within 
-^  and  under  Uie  same ;  and  that  he  was  owner  of  several  messuages, 
lands,  tenements,  and  other  hereditaments,  within  that  parish,  and  that  in  respect 
thereof,  the  earl,  his  lessees,  or  tenants,  was  or  were  entiUed  to  a  right  of 
common  upon  the  said  common  and  waste  grounds  within  that  parish,  and  that 
Sir  Henry  Fletcher  and  Sir  Waatel  Brisco,  Barts.,  and  divers  other  persons 
were,  or  claimed  to  be  entitled  to  right  of  common  upon  the  said  commons  and 
waste  grounds  in  respect  of  certain  messuages,  lands,  tenements,  or  other 
hereditaments  within  the  said  parish,  and  appointed  certain  commissioners  for 
setting  out,  dividing,  allotting,  and  inclosing  the  said  commons  and  waste 
grounds  in  the  manner,  and  according  to  the  rules,  orders,  powers,  and  direc- 
tions contained  in  that  act,  and  in  the  slat.  41  Geo.  3,  c.  109.  The  act,  after 
directing  allotments  to  be  made  for  public  watering  places,  quarries  and  gravel- 
pits,  for  a  fair,  and  to  two  charity-schools,  for  sale  for  defraying  the  expenses 
of  the  inclosure,  to  the  lord  for  his  right  and  interest  in  the  manor  and  forest, 
and  to  the  dean  and  chapter  of  CarliaUy  and  perpetual  curate  of  fTesfwardf 
for  their  respective  tithes,  directed  the  commissioners  to  allot  in  severalty  the 
residue  of  tlie  commons  to  the  Earl  o(  Egremont,  for  and  in  respect  of  his 
messuages,  demesne  lands,  and  other  lands,  tenements,  and  hereditaments 
wiilun  the  manor,  lordship,  and  forest,  and  the  several  other  persons  entitled 
to  right  of  common,  or  otlier  right  or  interest  upon  the  said  commons  and 
waste  grounds,  or  any  part  thereof,  according  to  the  true  and  actual  value  to 
be  ascertained  in  such  manner  as  the  commissioners  should  tliink  just  and 
equitable,  of  the  several  messuages,  lands,  tenements,  and  hereditaments,  in 
respect  whereof  they  were  respectively  entitled  to  a  right  of  common  or 
other  right  or  interest  as  aforesaid,  but  with  a  reservation  to  the  lord  of 
«'%Aft'1  ^^  minerals  under  the  allotments.  A  ^certain  other  act,  passed  in  the 
J  same  year,  •*  for  inclosing  lands  in  the  townships  of  Jfxgton,  Woodaide, 
and  fVaverton^  within  and  parcel  of  tlie  barony  of  Wigton,  in  the  county  of 
CumbeTland%^  recited  that  there  were  within  the  several  townships,  districts, 
or  quarters  of  fVigton^  Woodaide,  and  ffaverton,  within  and  parcel  of  the 
barony  of  fflgton,  and  in  the  parish  of  fflgton,  several  commons  and  waste 
grounds  containing  four  thousand  acres,  and  that  the  Earl  of  Egremont  was 
lord  of  that  barony,  and  was  entided  to  the  soil  and  royalties  of  the  said  com- 
mons and  waste  grounds  as  part  and  parcel  of  the  said  barony,  and  to  all  mines 
and  minerals  within  and  under  the  same,  and  that  he  was  also  owner  of  seve- 
ral messnagcs,  lands,  tenements,  demesne  lands,  and  other  hereditaments 
within  the  said  townships,  districts,  or  quarters  of  IVigton,  fVoodaide,  and 
IVaverton^  or  some  of  them,  and  that  in  respect  thereof  the  said  earl,  his  les- 
sees or  tenants  was  or  were  entided  to  a  right  of  common  upon  the  said  com- 
mons and  waste  grounds  within  the  said  several  townships,  &c.,  and  that  Sir 
U\  Bruco  and  divers  others  were,  or  claimed  to  be,  entiUed  to  right  of  com- 
mon upon  the  said  common  and  waste  grounds,  in  respect  of  certain  messuages, 
Vol.  u— 25.  R 
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tenements,  lands,  or  other  hereditaments,  within  the  said  parish.  Tlie  act,  after 
appointing  commissioners,  in  the  same  terms  as  in  the  first  mentioned  act,  and 
after  directing  allotments  to  be  first  made  for  purposes  similar  to  those  first 
directed  in  that  act,  directed  the  commissioners  to  assign  and  allot  all  the 
residue  of  the  commons  and  waste  grounds  intended  to  be  inclosed,  unto  and 
amongst  the  Earl  of  Egremont,  for  and  in  respect  of  his  said  messuages,  tene- 
ments, demesne  lands,  and  other  hereditaments,  and  unto  and  amongst  the  said 
Sir  fV,  BrUco,  and  all  and  every  other  the  owners  and  proprietors  of  messuages, 
lands  and  tenements  having  right  of  common  or  other  rights  in  or  upon  the 
said  ^commons  and  waste  grounds,  in  lieu  of  their  respective  rights  r«q||n 
thereon,  according  and  in  proportion  to  such  rights  and  interests,  in  ^ 
such  manner  as  the  commissioners  should  in  their  judgment  think  just  and 
equitable,  but  subject  to  the  exceptions,  rules,  orders,  and  directions  in  that  act, 
and  the  act  41  G.  3  c.  109,  contained.  Upon  the  trial  of  this  cause  at  the 
Cumberland  summer  assizes,  1813,  before  fflood,  B.,  it  appeared  that  by  an 
indenture  of  the  SOtli  of  Dec.  1778,  made  between  the  Earl  of  Egremont,  lord 
of  the  barony  of  PFigton,  and  Jotteph  Barwick,  father  of  the  plaintiff,  the  earl 
granted,  bargained,  sold,  aliened,  remised,  released,  enfranchised,  radfied,  and  con- 
firmed to  J.  Barwick,  the  messuage  and  tenement  situate  at  Bush'Gxll-Head^  in 
the  township  of  Woodaide,  in  the  parish  of  PFiglon,  and  nine  closes  adjoining, 
therein  particularly  described,  and  another  messuage  and  tenement,  and  three 
closes,  situate  at  and  known  by  the  name  of  Bamey^Houae^  in  the  same  town- 
ship, which  premises  thereby  intended  to  be  enfranchised,  were  then  holdent  by 
Banmck  of  the  said  earl  as  a  customary  estate  of  inheritance,  and  parcel  of  tlie 
said  barony,  by  payment  of  the  ancient  yearly  customary  rent  of  169.,  and  of  a 
reasonable  arbitrary  fine  at  the  will  of  the  lord  of  the  said  barony  for  the  time 
being,  payable  on  the  death  of  the  lord,  and  the  death  or  alienation  of  the  tenant, 
and  were  subject  to  other  dues,  duties,  and  customs,  and  all  houses,  &c.  meadows, 
pastures,  feedings,:^  &c.  *thereunto  belonging,  and  all  trees  and  woods,  rm^jn 
and  the  soil  thereof,  and  liberty  to  dig  free-stone,  &>e,  for  the  purpose  ^ 
of  improving  the  enfranchised  premises,  and  repairing  the  buildings,  &c,  and 
to  make  bricks  of  the  clay  for  tliese  purposes,  but  not  for  sale.  And  also 
all  such  common  of  pasture  and  turbary  in  and  upon  all  the  commons  and 
wastes  of  and  within  the  said  barony,  as  Barwick,  at  the  time  of  the  exe- 
cution of  that  deed,  was  entitled  unto,  for,  and  in  respect  of  the  premises. 
And  the  reversion,  and  and  all  the  right  of  the  said  earl  to  all  fines  which 
would  otherwise  become  due,  excepting  and  reserving  the  said  customary  rent 
to  be  thereaAer  paid  as  a  free  rent,  and  all  mines  of  coal,  lead,  and  other 
minerals,  quarries  of  marble,  stone,  and  slate,  waifs,  estrays,  and  all  other 
royalties,  liberty  of  hunting,  &c.,  and  all  other  manorial  rights,  and  rights  of 
seignory,  to  hold  to  Barwick^  his  heirs  and  assigns,  so  as  the  premises  might 
for  ever  thereafler  remain  enfranchised  and  freehold.  Upon  the  death  of 
J.  Bartvick  these  premises  descended  to  the  plaintifif  as  his  son  and  heir. 
The  plaintiff  delivered  to  the  commissioners  a  claim  for  a  right  of  common 
in  the  parish  or  forest  of  Weitward  for  his  estates  called  Buah'Gill-Headj  and 
Barney'Houae^  for  exercising  his  right  both  of  herbage  and  turbary  by 

t  No  part  of  this  deed,  except  the  words  of  rc-grnnt  of  MfBinion,  was  read,  either 
upon  the  motion  for  a  new  trial  or  upon  the  discussion  of  the  rule;  and  it  was  taken 
for  granted,  as  well  by  the  counsel  on  both  sides,  as  the  court,  that  the  tenement  was 
a  copyhold. 

t  It  seems  that  the  common  in  Wettvoard  passed  to  Joseph  Berwick  by  the  words,  '*  all 
feedings,  &c.  thereto  belonging  and  appertaining,*'  for  although  that  common,  which  was 
originally  appurtenant  to  the  land  of  the  tenement  in  Wigton,  would,  after  the  unity  of 

'seisin  of^the  two  manors,  have  been  extinct  by  reason  of  the  unity  if  the  copyhold  had 
escheated,  yet,  so  far  as  respected  the  copyholder,  it  still  continued  appurtenant  to  the 
land  during  the  continuance  of  his  customary  estate,  and  could  not  be  impaired  by  the  lord*s 
purchase  subsequent  to  his  grant:  and,  therefore,  at  the  date  of  the  deed  the  common  still 

'  existed  as  belonging  and  appurtenant  to  his  tenement,  and  by  that  description  well  passed 
and  was  perpetuated  to  the  releasee. 


370] 


5  Taunton.  195 


payment  of  Sd.  yearly  to  the  Earl  of  Egremont,  as  an  inter-commoner ;  and 
his  claim  bein^  objected  to  by  the  defendants,  the  commissioners  heard  evidence 
thereupon,  and  the  plaintiff  established  the  fact  of  user  and  the  fact  of  payment 
to  the  lord  of  4 J.  for  Bush- GUI-Head,  and  4rf.  for  Bamey-Hottst,  as  an  inter- 
commoner.  The  commissioners,  however,  adjudged  and  determined  that  the 
*37l1  *pl^^"^i^  ^^s  n<>^  entitled  to  an  allotment  of  the  commons  and  waste 
-^  grounds  in  Westward  intended  to  be  inclosed,  for  his  said  estates.  The 
plaintiff  had  delivered  to  the  commissioners  under  the  Wigton  act,  a  claim  of 
common  upon  the  wastes  in  ffigton  for  the  same  estate,  and  had  iiad  an  allot- 
ment made  to  him  in  due  proportion  with  the  other  commoners  in  ffigton^ 
which  the  witnesses  called  a  full  allotment.  No  evidence  was  given  as  to  the 
fact  whether  the  barony  of  fFigion  and  the  manor  or  forest  of  Pfestward  had 
immemorially  been  united  in  possession  in  the  hands  of  the  Earl  of  Egremont 

Kho  had  them  at  the  time  of  his  deed  of  enfranchisement,)  and  of  his  ancestors, 
e  plaintiff  abandoned  his  claim  for  Bamey-house,  but  proved  thirty-tlve 
years  user  of  the  common  in  Weatward  for  his  catde,  levant  and  couchant,  on 
Biish^Gili'Head,  For  the  defendants  it  was  contended,  that  on  account  of  the 
unity  of  possession  of  both  seignories  in  the  same  lord,  it  must  be  presumed  that 
they  had  been  immemorially  so  united,  and  that  the  plaintiff  and  his  ancestors  took 
their  common  in  both  seignories  from  one  and  the  same  lord  by  one  and  tlie  same 
entire  grant,  which  could  not  be  severed  or  apportioned  by  the  act  of  the  com- 
moner ;  that,  therefore,  the  allotment  and  acceptance  of  a  compensation  for  the 
common  in  Wigfon  was  an  extinguishment  of  the  plaintiff's  rights  of  common 
in  Westward,  and  he  was  consequently  entided  to  no  allotment  in  Westward; 
or,  at  all  events,  that  the  allotment  which  the  plaintiff  had  received  in  Wigfon 
bearing  a  full  proportion  to  the  value  of  the  plaintiff's  estates,  was  a  satisfaction 
for  both  his  rights  of  common,  and  left  him  no  right  to  any  further  allotment 
for  the  same  estate  under  the  Westward  inclosure  act,  the  soil  out  of  which  the 
equivalents  for  both  commons  were  to  be  given,  being  the  property  of  the  same 
lord.  The  defendant  also  contended  that  the  common  in  Westward  was  ex- 
^  -l  tinguished  by  the  enfranchisement  when  the  customary  *estate  ceased. 
J  The  plaintiff  urged  that  even  if  it  were  so,  the  thirty-live  years  subse- 
quent user  since  1778  to  the  present  time,  was  a  good  ground  for  presuming  a 
re-grant  of  common  on  Westward  as  appurtenant  to  Bush-Gilt-Head.  Wood, 
6.,  was  of  that  opinion,  and  directed  the  jury  to  presume  a  re-grant;  and  he 
reserved  the  two  points,  first,  whether  the  plaintiff  could  be  entided  to  common 
in  Westward,  inasmuch  as  the  deed  of  enfranchisement  re-granted  rights  of 
common  only  over  the  wastes  within  the  barony  of  Wigton;  and,  secondly, 
whether,  supposing  that  point  to  be  in  favor  of  the  plaintiff,  he,  having  gut  a 
full  allotment  under  the  Wigton  inclosure  act,  could  also  be  entided  to  a  full 
allotment,  or  to  any  allotment  out  of  the  wastes  of  another  manor,  under  the 
same  lord,  in  respect  of  the  same  premises ;  subject  to  which  questions  the 
jury  found  a  verdict  for  the  plaintiff. 

Shepherd,  Serjt.,  in  Michaelmas  term,  1813,  moved  to  set  aside  the  verdict, 
and  have  a  new  trial.  He  contended  that  this  case  was  distinguishable  from 
that  of  HoUingshed  v.  Walton,  7  East,  485,  where  the  two  manors  had 
recently,  and  for  all  previous  time,  been  holden  by  different  lords,  which  fact 
rebmted  the  presumption  of  unity  of  grant.  F.  iV.  B.  125.  Writ  of  Admeas' 
uremeni  of  Pasture,  note  c.  cites  8.  £.  2  Admeasurement,  14,  **If  the  defend- 
ant has  common  appendant  to  his  freehold  in  three  vills,  it  may  be  admeasured 
for  the  lands  in  one  of  the  vills :"  which  must  be  intended,  where  the  same 
lord  had  the  three  vills,  and  other  freeholders  had  common  in  one  of  the  vills 
only ;  there  they  can  compel  the  first  to  have  his  common  in  that  vill  admea- 
«ared«  From  this  it  may  be  inferreil,  that  he  who  hath  common  in  two  vills 
o^jbi  not  to  have  a  full  allotment  in  each,  for  that  would  give  him  a  double 
sDotment:  if  the  plamtiff  had  had  only  half  an  allotment  in  Wigton,  perhaps 
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he  would  *be  enUtied  to  half  am  allotment  in  Westtoard;  but  having  a  r«o*«q 
full  allotment  in  Wigton,  he  Lb  not  entitled  to  any  in  Westward,  He  <-  ' 
also  stated  that  these  estates  were,  before  they  were  enfranchised,  copyholds, 
parcel  of  the  manor  of  Wigton,  and  that  the  enfranchisement  would  have  been 
an  extinguishment  of  the  copyholder's  common,  but  for  the  express  words  of 
re-grant  of  common  in  fVigton,  When  the  customary  estate  is  gone,  the 
common  is  gone,  which  was  appurtenant  thereto ;  but  there  are  no  words  of 
re-grant  of  the  common  in  Westward;  therefore,  that  common  was  extin- 
guished by  the  enfranchisement  without  being  revived. 

Mansfield,  C.  J.  On  that  part  of  the  case  there  may  be  a  question,  for  I 
do  not  see  how  the  tenement  could  have  common  in  Westward^  when  the  cus- 
tom was  extinguished,  because  the  common  in  Westward  was  never  attached 
to  the  newly-created  freehold,  and  the  customary  estate  is  destroyed.  As  to 
the  point,  whether  the  allotment  in  one  township  extinguishes  the  right  to  an 
allotment  in  respect  of  the  common  in  the  other,  as  at  present  advised,  I  see  no 
question  at  all.  The  tenement  has  common  in  two  places,  in  Wigton  and  in 
iVestward:  fVigton  is  inclosed  first.  The  plaintiff  having  an  estate  in  Wig- 
ton,  and  having  a  right  on  the  commons  in  Wigton,  receives  a  compensation  for 
that  right  of  common  ;  but  why  should  not  he,  who  has  still  a  right  of  common 
in  Westward,  in  respect  of  the  same  tenement,  receive  a  full  compensation  in 
respect  of  his  right  of  common  in  Westward?  The  Wigton  act  says  he  shall 
have  an  allotment  in  Wigton,  and  the  Westward  act  says  he  shall  have  an 
allotment  in  Westward:  how  can  he  be  estopped? 

Heath,  J.     There  is  no  such  thing  as  receiving  a  full  compensation:  die 
plaintiff  receives  a  proportionate  *part:  one-fourteenth  is  allotted  to  the  r«n.^i 
lord;  all  the  rest  is  allotted  to  the  commoners,  not  as  a  full  compensa-  ^     * 
tion,  but  in  proportional  parts. 

The  court  granted  a  nile  nisi  on  the  point  of  enfranchisement,  but  refused  it 
on  the  other  point,  in  this,  and  also  in  two  similar  cases  moved  afler  tliis,  wherein 
there  had  been  no  enfranchisement  of  the  tenements. 

Rough,  Serjt.,  in  this  term  showed  cause  against  the  rule.  HoUingshed  v. 
Walton  affords  no  authority  in  favor  of  the  defendants,  except  a  gratuitous  con- 
jecture of  the  reporter  added  to  the  marginal  note.  In  this  case,  as  in  that,  the 
manors  have  heretofore  been  in  different  hands.  The  note  cited  from  Htz- 
Herbert  afibrds  not  the  slightest  inference  in  favor  of  the  proposition.  The  writ 
of  admeasurement  has  nothing  to  do  with  the  common  that  any  of  the  freeholders 
may  have  in  other  vills ;  the  writ  has  relation  only  to  the  extent  and  fertility  of 
the  tenements,  so  to  admeasure  the  pasture,  quad  nan  habeant  in  ea  plura 
animafia  et  pecora  quam  habere  debent  et  ad  ipsos  pertinent  habendum  secun- 
dum  liberum  tenementum  suum  quad  habent  in  eadem  villa.  It  amounts  only 
to  this,  that  if  a  man  has  common  in  three  vills  for  his  cattle  levant  and  couchant 
on  one  tenement,  if  he  overstocks  the  common  in  one  of  the  vills,  the  other  com- 

i^ers  in  that  vill  may,  without  the  aid  of  the  commoners  in  the  other  two  vills, 

p  are  wholly  strangers  to  the  grievance,  have  a  writ  of  admeasurement  to 
prevent  his  stocking  the  common  in  that  vill  with  more  catde  than  he  can 
winter  on  his  tenement;  but  the  establishing  of  this  point  admits  the  full  extent 
of  the  plaintiff's  present  claim;  for  he  claims  only  to  have  in  the  township  of 
Westward  common  for  all  the  cattle  which  are  levant  and  couchant  on  his  tene- 
ment, and  since  he  is  entitled  to  that,  it  follows  of  course,  that  he  shall  have  an 
equivalent  ^proportion  of  the  waste  of  that  township  allotted  to  him.  r#<|.y 
Secondly,  the  enfranchisement  did  not  extinguish  the  common  in  West'  L  ^ 
ward.  Crowther  v.  Oldfield,  1  Salk.  170.  "  Copyholder  that  has  common  of 
pasture  in  the  wastes  of  the  lord  out  of  the  manor,  has  the  same,  as  belonging 
to  his  land;  and  if  he  enfranchise  the  copyhold  estate,  still  his  common 
remains.  To  this  he  makes  his  tide,  in  pleading,  in  the  lord;  viz.  that  the 
lord  of  the  manor,  time  out  of  mind,  hath  had  common  in  such  a  place  for  him- 
self and  his  customary  tenants.     Vide  Co.  Ent.  9,  20."     S.  C.  1  Salk.  364. 
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^  The  chief  justice  took  this  differencet  viz.  where  a  copyholder  claims  common 
in  the  wastes  of  a  manor,  it  properly  and  strictly  belongs  to  the  estate,  and  if  he 
enfranchise  his  copyhold^  in  that  case  the  common  is  lost;  but  where  he  claims 
it  out  of  the  manor,  it  belongs  to  the  land,  and  not  to  the  estate,  and  if  he  enfran- 
chise the  estate,  the  common  continues."  ^cc,  Co.  Dig,  Copyhold^  K.  page 
169.  And  the  unity  of  seisin  of  the  two  wastes,  though  it  would  have  extin- 
guished any  common  which  the  lord  of  the  one  manor  had  for  himself  in  the 
wastes  of  the  other  manor,  will  not  extinguish  the  common  which  he  had  for 
his  copyholders  in  the  waste  of  the  other  manor.  fV,  Jon.  349.  If  tliere  be 
lord  of  a  manor  who  hath  common  for  himself,  and  for  his  copyhold  tenants  of 
ioheritauce;  and  he  and  the  copyholders  have  that  common  in  the  waste  of  the 
king  in  a  forest,  and  in  the  waste  of  other  freeholders,  and  afterwards  the  manor 
comes  to  the  king  by  the  dissolution  of  an  abbey,  and  the  king  grants  over  the 
manor,  in  this  case  the  common  is  not  extinct  in  tlie  land  of  the  freeholders ; 
but  in  the  waste  of  the  king  it  is  extinct  as  to  the  lord  of  the  manor,  but  not  as 
to  the  copyholders.  1  Bo.  Ab.  ExtingidskmerU  pi.  2.  If  a  copyholder  of  a 
manor  hath  had,  time  immemorial,  a  way  through  the  land  of  another  copy- 
holder, and  he  purchase  the  inheritance  of  his  copyhold,  whereby  the  copyhold 
•vrai  ^  *extinct,  yet  the  way  is  not  extinct  thereby."  [Heath,  J.  There 
-J  is  a  distinction  between  a  profit  apprtndre^  as  a  common,  and  a  way, 
which  is  not  such.]  But  the  third  point  renders  the  discussion  of  the  other 
two  unnecessary,  for  the  thirty-five  years  user  was  abundant  ground  to  presume 
a  new  grant  of  common.  The  case  of  Clements  v.  Lambert^  1  Taunt.  205, 
does  not  militate  with  this,  for  there  was  no  sufficient  length  of  subsequent 
user  to  warrant  the  presumption.  But  Cowlam  v.  Slacks  15  East^  108,  war- 
rants the  doctrine  that  long  user  is  good  evidence  of  a  re-grant. 

Shepherd^  Solicitor-General,  and  PelU  Serjt.,  contra^  contended,  Ist,  that 
either  the  plaintiff  was  entided  to  no  allotment  at  ail  in  fVesfward,  or  else,2dly, 
that  the  aggregate  amount  of  his  allotments  in  the  wastes  of  both  manors  ought 
only  to  be  in  a  single  proportion  to  the  value  of  his   tenements   with   the 
other  commoners ;  and  as  he  had  had  a  full  allotment  in  JVigton^  fully  propor- 
tioned to  the  value  of  his  tenements,  nothing  remained  for  him  to  claim  in  West* 
teard.     There  being  two  manors  in  the  same  lord,  if  the  rights  of  the  tenant 
are  satisfied  by  allotment  in  one  manor,  he  can  have  none  in  the  other.     They 
did  not  impugn  the  doctrine  of  HoUingahed  v.  Walton^  but  urged  that  here  both 
manors  being  in  one  lord  before   1778,  the  date  of  the  enfranchisement,  the 
common  in  Westward  was  extinguished,  because  it  was  not  re-granted.     If  a 
re-grant  of  the  common  in  Westward  is  presumed,  it  is  a  re-grant  by  the  same 
lord  who  re-granted  the  common  in  Wigton,  and,  therefore,  the  allotment  of  land 
in  Wigton  is,  according  to  Ijord  EUenborough^ s  suggestion,  in  Hollingshed  v. 
Walton^  a  compensation  for  both  commons.     If  there  were  different  lords,  A. 
could  not  say,  I  satisfy  you  by  an  allotment  of  my  soil  for  the  right  you  derive 
*Y771  ^^^  ^'9  ^"^  where  both  the  rights  emanate  from  the  same  lord,  he  *ha8 
-I  a  right  to  say  that  the  tenant  shall  have  but  one  compensation  for  both ; 
and  here  the  plaintiff  has  already  had  in  his  Wigton  allotment  a  full  compen* 
saUon  for  both  his  rights.     [Heathy  J.     That  is  entirely  a  gratuitous  assump- 
tion: the  contrary  appears  on  the  evidence,  namely,  that  the  allotment  in  Iftg' 
ton  was  only  in  satisfaction  of  the  right  of  common  in  IVigton.     Chambre,  J. 
Suppose  I  have  a  tenement  in  Wigton,  and  common  in  fVigton  for  all  my 
cattle  levant  and  couchanton  my  tenement,  and  that  because  my  common  is  not 
good  enough,  or  from  any  other  reason,  I  wish  to'  purchase  a  right  of  feeding 
all  my  catde  levant  and  couchant  on  the  same  tenement,  upon  the  commons  o( 
Westward:  suppose  that  I  receive  a  compensation  for  my  common  in  Wigton^ 
is  that  to  abridge  my  right  of  common  which  I  have  purchased  in  Westward^ 
It  would  be  a  monstrous  injustice  if  it  should.]     The  right  of  common  in 
Westward  must  have  been  extinguished  by  the  enfranchisement;  it  must  have 
been  annexed  to  the  estate  of  the  copyholders  as  a  customary  right,  not  to  their 
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land  as  a  prescriptive  right.  Chambre,  J.  No.  The  lord  has  the  freehold, 
and  the  lord  prescribes  for  himself  and  his  tenant  in  right  of  his  tenements 
These  lands  are  not  customary  freeholds,  but  copyholds.  A  copyholder  in 
Wigion,  who  had  common  in  Westward,  must  have  prescribed  for  it  in  the 
que  eittaie  of  the  lord.]  The  customary  tenant  of  that  tenement  must,  before 
the  enfranchisement,  have  prescribed  for  his  common  in  Westward  through 
his  quast  landlord,  and  under  a  grant  heretofore  made  by  the  lord  of  Westward 
to  tlie  lord  of  fVigton  of  common  in  Westward  for  him  and  his  customary 
tenants  of  his  tenements  in  Wigton.  But,  assuming  that  to  be  the  force  of  the 
grant,  if  the  commoner  ceases  to  be  customary  tenant  to  the  lord  of  fftgton,  he 
ceases  to  be  within  the  terms  of  the  grant.  So  long  as  there  were  any  tenants 
of  the  lord's  customary  tenements,  they  might  prescribe  in  the  lord's  estate* 
but  tlie  copyholder  so  prescribing  must  go  on  to  show  he  was  *one  of  rt^ja 
the  customary  tenants,  and  if  he  can  no  longer  prove  that,  there  is  an  ^ 
end  of  the  prescription.  [Heath,  J.  No.  He  must  plead,  that  up  to  such  a 
time  the  lord  had  common  for  him  and  his  customary  tenants,  and  that  at  that 
time  the  lord  enfranchised  the  tenement,  and  conveyed  it  to  the  defendant,  and 
that  since  that  time  the  feoflfee  and  his  tenants  have  had  the  right  of  common. 
The  mode  of  pleading  the  prescription  is  rightly  stated  in  Terringham^s  case, 
4  Rep,  38.  1st  res.  Chanibre,  J.  When  the  lord  grants  the  fee  of  his  tene- 
ment to  the  customary  tenant,  doth  he  not  grant  it  with  ail  rights  and  interests 
attaciied  to  that  fee,  which  he,  the  lord,  for  himself  and  iiis  tenants,  had  before? 
Under  the  act  for  inclosing  fVigton  the  Wigton  commissioners  did  and  could 
allot  land  to  the  plaintiff*  only  in  compensation  of  the  commons  in  ff'iglon. 
They  neither  did  nor  could  give  a  compensation  in  lieu  of  the  right  on  the 
commons  in  any  other  township.  Suppose  he  had  released  his  common  in 
Westward  before  the  enfranchisement,  would  that  have  abridged  his  common 
in  Wigton?  Certainly  not.]  He  has  received  a  compensation  out  of  the 
wastes  of  Wigton  equivalent  to  the  enjoyment  of  the  common  for  all  his  catde 
levant  and  couchant  on  his  tenement.  It  was  in  the  power  of  the  plaintitT  to 
turn  them  all  upon  the  Wigton  commons  one  day,  and  all  upon  the  Westward 
commons  another  day ;  or  he  might  turn  a  part  of  his  stock  upon  each  common 
every  day,  but  he  could  not  depasture  on  either,  or  on  both  together,  more  cattle 
than  Ills  tenement  could  winter,  and  for  the  enjoyment  of  pasture  by  all  that 
number  of  cattle  he  has  already  received  a  full  compensation  out  of  the  wastes 
of  Wigton,  and  is,  therefore,  entided  to  no  more.  That  is  the  meaning  of  a 
full  allotment,  he  has  had  that  which  has  satisfied  the  whole  measure  of  his 
rightful  enjoyment,  which  was  the  levancy  and  couchancy  on  his  tenement. 
The  lord  had  a  riglit  to  approve  so  much  of  the  wastes  in  either,  or  both  manors, 
as  was  not  required  to  be  left  *open  for  furnishing  sufficient  common  for  r«q.vn 
the  tenant's  cattle  levant  and  couchant :  it  would  be  immaterial  to  the  ^ 
tenant  in  which  manor  the  lord  had  made  the  approver.  Bro,  Ah.  Common^ 
pi,  52.  ^  A  man  hath  common  in  three  viljs,  the  lord  may  approve  in  the  one 
vill,  leaving  sufficient  common  in  the  other  two  vills."  If,  therelbre,  the 
plaintiff  had  had  enough  common  in  one  manor,  the  lord  might  have  approved 
to  his  exclusion  from  the  wastes  of  the  other  manor.  [Chumbre,  J.  It  does 
liot  appear  by  the  evidence  that  the  two  manors  have  been  immemorially  in  the 
hands  of  the  same  lord,  and  I  conceive  the  fact  to  be,  as  it  is  stated  in  Dr. 
Burn's  History  of  Cumbertand,  that  these  manors  were,  till  a  late  period,  in 
two  different  hands ;  but  not  to  deviate  to  that  which  is  not  in  evidence,  tliis 
right  of  common  in  Westward  could  not  possibly  have  existed  if  the  manors 
had  immemorially  been  in  the  same  hand :  the  lord  could  not  grant  to  his  cus- 
tomary tenants  common  of  pasture  without  the  manor  of  which  their  tenements 
were  parcel,  in  his  other  manor:  their  estate  is  too  weak  to  support  ii.] 

Heath,  J.  I  am  of  opinion  that  there  ought  not  to  be  a  new  trial.  Three 
pomts  have  been  made.  The  first  question  is,  whetlier  the  allotment  in  Wig- 
Ion  be  a  bar  of  the  plaintiff's  right  of  common  in  JFestward:  and  as  to  tliis 
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point,  it  appears  to  me  that  there  is  no  pretence  for  IL  It  has  been  argued  that 
after  the  second  manor  came  to  the  same  lord  he  might  approve  more  largely 
than  the  former  lord  of  that  manor  could  do,  while  the  two  lordships  were  in 
separate  hands,  without  being  bound  to  leave  a  sufficiency  of  common  in  each 
manor  for  the  commoner;  but  that  is  not  so.  Quum  duo  jura  concurrunt  in 
eadem  peraona^  idem  est  ac  si  essent  in  diversis.  There  is  no  evidence  that 
these  two  lordships  were  originally  united  in  the  same  lord :  in  truth  tliey  could 
not  have  always  been  in  the  same  lord,  for  the  reason  assigned  by  my  Brother 
*3fUI1  (^hambre.  *The  second  point  is,  whether  the  plaintiff  be  entitled  to  a 
^  full  allotment :  there  is  no  reason  why  he  should  not  have  a  full  allot- 
ment. The  discussion  of  the  two  points  renders  it  unnecessary  to  consider 
tiie  third. 

Chambre,  J.  I  am  of  the  same  opinion.  It  is  unnecessary  to  go  at  large 
into  the  case.  I  see  no  reason  to  alter  the  opinion  I  at  first  formed.  The  case 
put  by  my  Brother  Pell  of  approver  makes  no  difference :  if  there  was  witliin 
fflgton  more  waste  than  was  wanted  by  the  tenants,  the  lord  might  have  ap- 
proved ;  but  his  right  to  approve  in  the  one  manor  could  make  no  difference  in 
tlic  rights  of  the  tenant  over  another  manor :  the  lord*s  coming  to  tlie  estate  in 
the  second  manor  could  not  enable  him  to  abridge  tlie  rights  which  the  tenant 
before  had  in  that  manor. 

Dallas,  J.  I  am  of  the  same  opinion.  It  is  not  found  that  this  is  a  full 
allotment,  but  only  an  allotment  in  respect  of  the  plaintifif^s  common  in  ffig^ 
ton.  There  is,  therefore,  no  reason  why  he  should  not  have  an  allotment  in 
retipect  of  his  rights  in  Westward,  because  he  has  had  an  allotment  for  his 
rights  in  Wigtoji ;  and  thus  far  the  case  ranges  itself  within  tliat  of  HoUing' 
shed  V.  fFalton, 

Rule  discharged. 


•381]  'MESTAER  etal.,  Assignees  of  VPILLIAMS,  a  Bankrupt,  v.  ATKINS. 

[1  Marsh.  76.    S.  C] 

The  ehip  register  sets  do  not  prevent  a  person  having  a  lien  on  the  papers  deposited  with 

him,  of  a  ship  which  he  is  commissioned  to  sell. 

This  was  an  action  for  money  had  and  received,  brought  to  recover  back  a 
sum  which  tlie  plaintiffs  had  paid  upon  compulsion  to  the  defendant,  as  the 
only  means  to  obtain  from  him  the  re-dclivery  of  the  certificate  of  registry  and 
other  papers  of  a  schooner  which  had  belonged  to  the  bankrupt,  and  which  had 
been  deposited  by  him  in  the  hands  of  the  defendant,  for  the  purpose  of  his 
selling  the  ship  :  the  defendant  had  taken  possession  of  the  ship  under  a  power 
of  attorney  from  fVUliams,  enabling  him  to  sell  her,  and  had  incurred  some 
charges  in  unsuccessfully  attempting  a  sale,  for  which,  as  well  as  for  some  other 
sums,  he  claimed  a  lien  on  the  ship^s  papers,  which  he  had  in  his  hands.  Upon 
the  trial,  before  Gibbs,  J.,  at  the  sittings  after  Trinity  term,  1813,  a  verdict  was 
found  for  the  plaintiffs,  subject  to  the  question  reserved,  whether  the  defendant 
could  have  any  lien  upon  a  ship's  papers,  or  whether  it  were  not  contrary  to 
the  policy  of  the  register  acts. 

Vaughan,  Seijt.,  in  Michaelmas  term,  had  obtained  a  rule  niri  to  reduce  the 
rerdict  accordingly ;  and 

Best,  Seijt.,  in  this  term  showed  cause.  He  contended  that  the  same  policy 
of  the  register  acts  which  prevented  a  sale  without  the  formalities  prescribed  by 
those  acts,  was  equally  strong  to  prevent  any  subject  acquiring  any  security  or 
interest  in  a  ship's  papers  without  the  same  requisites  being  complied  with.  If 
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that  might  be  done  to  any,  eyen  the  least  extent,  it  would  lead  to  this  conse* 
quence,  that  under  color  of  equitable  mortgages  and  aliens,  persons  r*ooo 
whom  the  government  could  not  discover  by  the  certi6cates  of  registra-  ^ 
tion,  would  become  the  real  owners  of  Britiah  shipping.  He  contended  that 
this  principle  had  been  established  both  in  the  courts  of  Equity  and  Admiralty, 
by  the  cases  of  Hibbert  v.  RoHeaton,  3  Bro,  Cha,  Ca.  671 ;  Curtis  v.  Perty^ 
6  Fes.  739 ;  Ex  parte  Vallap,  15  Ves.  60,  and  New  Draper,  4  Bob.  290. 
The  necessary  consequence  of  holding  any  other  doctrine  would  be,  that  the 
price  of  a  ship  may  be  paid  on  a  deposit  of  her  papers. 

Vaughan  supported  his  rule. 

Heath,  J.  All  the  cases  decided  have  been  cases  of  transfer,  and  cases 
where  the  ship  might  have  been  registered  in  performance  of  the  contract ;  but 
in  this  case  the  party  who  had  the  papers  could  never  have  sent  the  ship  to 
sea :  his  custody  of  the  papers  gave  him  no  power  over  the  ship. 

Rule  absolute  to  reduce  the  verdict  to  19/.  10s. 


DOE,  on  demise  of  WOODCOCK,  v.  BARTHROP. 

[1  Marsh.  90.  S.  C] 

Devise  of  a  copyhold  to  two  and  their  heirs,  in  trust  to  permit  M,  A.  S,  to  enjoy  the  same, 
or  to  pay  to,  or  permit  and  suffer  her  to  receive  the  rents,  during  her  life,  for  her  sepa- 
rate use;  and,  subject  to  such  estate  of  M.  A.  S.^  to  such  persons,  &c.,  as  M.  A.  >S\ 
should  by  her  will  appoint,  and  in  default  of  appointment,  to  the  right  of  heirs  of  jU.  A. 
S.:  the  appointee  by  will  of  M.  A.  S.,  takes  a  legal  estate,  although  the  trustees  had 
never  surrendered  to  the  use  of  the  will  of  M.  A.  iS.,  nor  had  M.  A.  S.  been  admitied 
tenant. 

This  was  an  ejectment,  brought  to  recover  two  messuages  in  the  parish  of 
St.  DunstanSi  Stebunheath,  parcel  of  the  manor  of  Stepney.  Upon  the  trial 
of  the  cause,  at  the  sittings  in  Middlesex,  after  Trinity  term,  1813,  before 
Alansfield^  C.  J.,  it  appeared  that  Mary  Lambert,  being  seised  in  fee  of  the 
premises,  which  were  *copyhold  of  inheritance,  and  having  previously  r«oao 
surrendered  them  to  the  use  of  her  will,  by  her  will,  dated  the  14th  of  ^ 
January,  1798,  devised  them  to  Robert  Kdham  and  Christopher  Johnson,  and 
their  heirs,  in  trust  to  permit  and  suffer  Mercy  Ann  Shipwash,  or  her  assigns, 
to  have,  use,  occupy,  and  enjoy  the  same,  or  to  pay  to  or  permit  and  suffer  her 
or  her  assigns  to  receive  and  take  the  rents  and  profits  thereof,  during  her  nat- 
ural life,  to  and  for  her  own  sole  and  separate  use,  and  not  to  be  in  anywise 
subject  to  the  debts,  &c.,  of  any  husband.  And  subject  to  such  estate  and 
interest  of  the  said  M.  Ji.  Shipwash,  the  testatrix  devised  the  premises  unto 
such  person  or  persons,  for  such  estate  or  estates,  use  or  uses,  and  in  such 
parts,  shares,  and  proportions,  manner  and  form,  and  at  such  time  or  times,  as 
M.  Jl.  Shipwash  should  in  and  by  her  last  will  and  testament  in  writing,  or 
any  writing  in  the  nature  of  a  will  executed  in  the  presence  of  and  attested  by 
three  or  more  credible  witnesses,  give,  devise,  direct,  limit,  or  appoint ;  and  m 
default  of  appointment,  to  the  right  heirs  of  M.  Jl.  Shipwash.  Upon  tiie  de- 
cease of  the  testatrix,  Kelham  and  Johnson  were,  on  the  6th  of  December, 
1791,  admitted  tenants  in  fee  upon  the  trusts  of  the  will.  On  the  24th  of  Au- 
gust, 1798,  Kelham  and  Johnson,  with  the  consent  of  M.  A.  Shipwash,  sur- 
rendelredf  the  premises  to  the  use  of  Bowen  and  his  heirs,  in  reversion,  expect- 

t  This  surrender  was  made  in  pursuance  of  a  deed  executed  on  the  16th  o(  Aprils  17!^, 
by  M.  A.  Shipwash.  and  intended  to  operate  as  a  testamentary  disposition  in  tuvur  of 
Mowen;  but  that  deed  was  not  given  in  evidence  on  the  trial,  and,  therefore,  was  excluact' 
txom  the  argument. 
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ant  on  the  decease  of  M,  A.  Shipwash;  and  he  was  accordingly  admitted,  to 
hold  to  him  and  his  heirs  in  reversion  as  aforesaid  ;  and  after  several  mt9nt 
sarrenders,  the  defendant  was  admitted  to  the  premises.  M,  A,  Shipwaah,  by 
*^941  ^^  ^^^'  dated  the  28th  of  February ^  1811,  devised  the  premises  *co 
^  tlie  plaintiff's  lessor,  his  heirs  or  assigns,  and  the  plaintiff's  lessor  upon 
her  death  was  admitted  tenant  to  the  premises.  The  jury  found  a  verdict 
for  the  plaintiff,  subject  to  a  point  reserved,  whether,  upon  this  title,  he  had  a 
right  to  recover. 

LenSj  Seijt.,  in  Michaelmas  term,  1813,  obtained  a  rule  nisi  to  set  aside  the 
verdict  and  enter  a  nonsuit,  upon  the  ground  that  the  legal  estate  was  in  Kelham 
and  Jofmsan,  to  whom  the  premises  were  devised  in  fee  simple,  and  that  M. 
•f .  Sfwpwaih  had  only  an  equitable  interest  in  the  premises,  and  could  not, 
therefore,  devise  a  legal  estate  to  the  lessor  of  the  plaintiff. 

In  this  term,  Onslow,  Seijt.,  who  was  to  have  shown  cause,  was  stopped  by 
the  court,  who  called  on  Ijens  and  Copley,  Serjts.,  to  support  their  rule.  They 
argued  that  the  first  devise  to  Kelham  and  Johnson  and  their  heirs  gave  them 
the  fee  absolutely.  This  being  a  copyhold,  there  was  no  mode  in  which  the 
estate  once  vested  in  the  trustees  could  pass  from  them  but  by  surrender,  and 
they  had  never  surrendered  to  the  use  of  the  appointor,  nor  of  the  lessor  of  the 
plaintiff.  If  it  had  been  the  case  of  a  freehold,  when  the  trust  for  M,  A.  Ship" 
loash  was  determined,  the  use  would  have  been  immediately  executed  in  the 
remainder- man,  but  it  was  not  so  here.  This  was  not  a  devise  to  the  trustees 
and  their  heirs  during  the  life  of  M.  A,  Shipwash,  but  to  them  and  their  heirs 
generally,  in  trust  to  permit  her  to  enjoy  during  her  life  :  when  that  trust  for 
life  was  determined,  the  new  appointee  might  in  equity  compel  the  trustees  to 
surrender  to  himself,  or  if  he  did  not,  they  would  continue  to  be  trustees  for 
the  new  appointee ;  no  necessity  requires  that  the  court  should  in  this  case 
''VtSl  interpose  after  the  words,  **  to  them  and  their  heirs,"  the  words  *^*  during 
-^  the  life  of  Jf.  A,  Shipwash,^*  for  it  is  wholly  immaterial  to  the  sul^ 
stantial  and  beneficial  interest  intended  to  be  given,  whether  those  words  be 
inserted  or  not :  therefore,  the  court  will  not  here  interpose  them.  In  the  case 
of  Venables  v.  Morris,  7  T.  R.  342,  438,  the  authority  of  Coriton  v.  HeUier, 
cited  in  2  Ves,  195,  was  urged,  and  it  was  contended  that  there  the  words 
might  be  understood,  because  the  only  object  of  the  limitation  was  to  preserve 
the  contingent  remainders  during  the  life  of  Hannah  Morris,  the  tenant  for 
life ;  but  the  doctrine  did  not  prevail.  In  the  case  of  Doe,  on  demise  of  (Jomr 
pere,  v.  Hicks,  7  T,  R.  443,  the  court  thought  that  necessity  existed.  It  is 
dear  that  copyholds  are  not  within  the  statute  of  uses.  Rigden  v.  VcUUer, 
2  Vez.  252. 

Cur,  adv.  vult. 

Heath,  J.,  now  delivered  the  opinion  of  the  court. 

This  ejectment  is  brought  on  the  demise  of  William  Woodcock,  who  claims 
as  appointee  under  tfie  will  of  3/.  A,  Shipwash:  and  the  question  is,  whether 
he  is  entitled  to  recover.  Two  objections  have  been  made  to  the  recovery  of 
the  lessor,  first,  that  he  has  not  the  legal  estate  ;  secondly,  that  his  admittance 
to  the  premises  has  not  been  upon  the  surrender  of  the  trustees.  Upon  the 
first  question,  whether  the  lessor  of  the  plaintiff  has  the  legal  estate,  it  is  a 
general  rule  that  the  legal  estate  in  the  trustees  shall  be  carried  only  so  far  as 
is  necessary  to  effectuate  the  several  intentions  of  the  will.  In  this  case  the 
trost  is  sufficiently  executed  by  limiting  to  the  trustees  a  base  fee  determinable 
with  the  life  of  M,  A,  Shipwash.  The  legal  estate,  therefore,  goes  over  from 
them  when  that  estate  determines.  It  is  admitted  that  it  would  be  so,  if  the 
devise  were  to  the  trustees  and  their  heirs  during  the*  life  of  M,  A.  Shipwash; 
*3861  ^"^  ^^  makes  no  difference  whether  those  words  are  there  expressed  *or 
-'  omitted.  The  question  was  raised  whether  there  was  a  springing  use : 
thu  is  no  springing  use  ;  if  it  were,  the  legal  estate  must  remain  in  the  trustees, 
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that  the  use  might  spring.  The  case  of  Venables  v.  Morris^  when  examined, 
is  exactly  opposite  to  the  purpose  for  which  it  was  cited :  the  limitations  in 
that  case  very  materially  differ  from  those  of  this  will :  there  the  limitation  to 
trustees  was  to  preserve  the  contingent  uses  and  contingent  estates ;  and  it 
was  only  in  default  of  issue  that  Hannah  Morris  had  the  power  of  appoint- 
ment. As  to  the  point  that  there  was  no  admission  of  M,  A.  Shipwagh^  nor 
surrender  by  the  trustees ;  the  admission  of  the  tenant  for  life  is  the  admission 
of  him  in  the  remainder. 

Chaxbre,  J.,  was  of  opinion  that  it  was  only  an  estate  for  life,  but  whethei 
it  were  an  estate  for  life,  or  an  estate  in  fee,  the  consequence  was  the  same. 

Postea  to  the  plaintiff 


PLOMER  et  al.  v.  ROSS. 

[1  Marsh.  95.  S.  C] 

In  debt  on  bond,  conditioned  for  the  performance  of  covenants,  if  the  defendant  craves 
oyer,  and  pleads  performance  of  each  covenant  specially,  and  also  eeneral  performance, 
the  plaintiff  must  assign  specific  breaches  in  his  replication,  if  he  has  not  done  it  in  his 
declaration ;  and  if  he  merely  takes  issue  on  the  eenerai  performance,  and  enters  a 
separate  assignment  of  breaches  on  the  record,  no  damages  can  be  assessed  on  them, 
and  the  court  will  award  a  repleader. 

This  was  an  action  brought  by  the  plaintiff,  who  had  been  the  sheriff  of 
London,  against  the  defendant,  upon  a  joint  and  several  bond,  which,  upon 
oyer,  appeared  to  be  conditioned  that  the  obligors  should  perform  the  covenants, 
comprised  in  a  certain  indenture  made  between  the  plaintiffs  of  the  one  part, 
and  the  obligors  of  the  other  part :  The  defendant  then  set  out  *in  his  r^oQ- 
plea,  the  indenture  referred  to,  whereby  the  sheriff,  at  the  request  of  ^ 
John  Oabom,  jun.,  and  his  sureties,  the  defendant  and  five  others,  and  in  con- 
sideration of  the  covenants  and  agreements  thereinafter  euterod  into  by  them, 
did  appoint  John  Osbom,  jun.,  to  be  one  of  the  bailiffs  of  the  sheriff,  (during 
tlie  sheriff's  pleasure,)  with  certain  rights  and  emoluments  therein  enumerated; 
and  in  consideration  of  the  premises,  the  other  parties  and  the  defendant,  for 
themselves  jointly  and  severally,  and  for  their  several  and  respective  heirs,  ex- 
ecutors, and  administrators,  covenanted  with  the  plaintiffs,  that  John  Osborn^ 
jun.,  should  not  permit  any  prisoner,  who  then  was,  or  during  the  sheriffalty 
of  the  plaintiffs,  should  be  in  his  custody  as  bailiff,  to  escape  or  go  at  large 
without  lawful  authority ;  they  also  covenanted  numerous  other  covenants. 
The  defendants  then  pleaded  that  John  Osborn,  jun.,  did  not  permit  any  pris- 
oner, who,  at  the  time  of  making  the  said  indenture,  or  during  the  sheriffalty 
of  the  plaintiffs,  was  in  his  custody  as  bailiff,  to  escape  or  go  at  large,  without 
lawful  authority :  and  proceeded  to  plead  performance  of  the  other  covenants 
severally  in  like  manner,  disaffirming  the  breach  of  each  of  them.  He  further 
pleaded,  that  the  plaintiffs,  or  tlieir  under-sheriffs,  or  any  or  either  of  theui, 
had  not  at  any  time  since  the  making  of  that  indenture  hitherto,  been  in  any- 
wise damnified  by  reason  or  means  of  any  matter,  cause,  or  thing  in  that  inden- 
ture mentioned;  and  that  the  obligors  had  always,  since  the  making  of  the 
writing  obligatory  hillierto,  well  and  truly  performed  all  and  singular  the  cove- 
nants, grants,  articles,  and  agreements  whatsoever,  on  their  behalf,  comprised 
in  that  indenture,  in  all  things,  according  to  the  true  intent  thereof.  The  plain- 
tiffs replied,  that  the  obligors  had  not  at  any  time  since  the  making  of  the  said 
writing  obligatory  hitherto,  well  and  truly  performed  any  of  the  covenants, 
grants,  articles,  or  agreements  whatsoever,  which  on  *their  behalf  were  r^»^^c^ 
or  ought  to  have  been  observed,  d&c,  comprised  in  that  indenture,  ^ 
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according  to  the  true  intent  and  meaning  thereof,  in  manner  and  form  as  the 
defendant  bad  in  hia  plea  alleged ;  and  that,  the  plaintiffs  prayed,  might  be 
inquired  of  by  the  country.  The  plaintiff  then  averred  on  the  record  three 
several  breaches  of  covenant  in  sums  of  money  received  by  Oabom  the  younger, 
upon  final  process,  delivered  to  him  to  execute,  and  not  paid  over  to  the  sheriff; 
and  concluded  by  averring  that  they  had  sustained  damage  by  reason  of  the 
breaches  of  the  condition  of  the  said  writing  obligatory  by  them  assigned  as 
aforesaid,  to  the  amount  of  10/.  The  defendant  in  his  rejoinder,  as  to  tlie  repli- 
caiion  of  the  plaintiffs  to  the  defendant's  plea,  and  which  the  plaintiffs  had 
prayed  might  be  inquired  of  by  the  country,  joined  issue. 

This  record  was  carried  down  to  trial,  at  the  sittings  aAer  Trinity  term, 
1813,  before  Mansfield^  C.  J.,  and  a  verdict  was  found  for  the  plaintiffs. 

Rough,  Seijt.,  in  Michattnuu  term,  1813,  obtained  a  rule  tdii  to  arrest  the 
judgment,  upon  the  ground  that  damages  had  been  assessed  upon  breaches, 
upon  which  no  issue  had  been  joined. 

Bt9t,  Serjt.,  in  this  term  showed  cause.  There  was  an  issue  joined  on  the 
whole  plea,  upon  the  question  of  general  performance,  which  involved  the 
specific  performance  of  every  covenant  separately.  The  matter  of  the  breaches 
had,  therefore,  been  tried  in  substance,  even  if  it  should  be  held  that  there  was 
DO  issue  joined  on  them.  The  breaches  assigned  stood  confessed  on  the  record, 
and  it  was  the  defendant's  fault  that  they  were  not  traversed,  and  an  issue  ten- 
dered on  them,  which,  as  he  did  not  tender,  the  plaintiff  could  not  join  therein,  and 
*a89~^  the  defendant  ought  not  to  receive  any  advantage  by  his  own  ^omission. 
-^  Taking  the  whole  record  together,  therefore,  the  plaintiff  was  entitled 
to  his  judgment  for  the  damages  assessed  on  those  breaches.  No  advantage 
could  be  taken  afler  verdict  of  the  circumstance  that  the  issue  was  too  general. 
Bmnet  v.  Holbtch^  2  WiUicana^s  Sound,  319,  note  6.  This  is  not  an  imma- 
terial issue :  it  is  perfecUy  material,  although  too  general ;  the  meaning  of  the 
replication  is,  not  that  the  defendant  has  not  broken  any  of  his  covenants,  but 
that  he  has  broken  them  all :  it  is  an  issue  which  decides  the  cause.  It  appears 
by  the  judge's  report,  that  the  jury  have  gone  into  all  the  merits  of  the  cause  ; 
and  it  is  impossible  they  could  have  founa  the  verdict  without  it :  and  where 
that  has  been  done,  the  court  will  permit  the  issue  to  be  made  up  after  verdict. 
Cooke  V.  BourkCf  ante,  164.  It  is  unnecessary  that  any  answer  should  be 
given  to  the  breaches  assigned  on  the  record.  The  record  is  complete  without 
it;  (although,  in  truth,  they  are  all  answered  on  the  record ;)  and  this  form  of 
pleading  in  similar  actions  was  setded  by  one  of  the  most  eminent  pleaders 
who  ever  came  into  f^Fesiminster'hall,  The  rule  of  pleading  is,  that  the  one 
party  must  aver  every  fact  which  the  other  denies.  Here  the  plaintiff  has 
joined  in  every  issue  which  the  defendant  tenders,  and  he  could  do  no 
more 

Shepherd^  Solicitor-general,  and  Roughs  Serjt.,  supported  the  rule.  It  was 
impossible  for  the  defendant  to  traverse  the  assignment  of  breaches,  or  tender 
ati  issue  on  them,  for  tliey  are  not  assigned  until  after  he  has  put  his  plea  on 
the  record,  in  which  he  tenders  his  issue.  The  defendant  has  pleaded,  as  to 
the  covenants  for  the  active  performance  of  certain  acts,  that  he  has  performed 
them,  and  as  to  the  covenants  against  the  commission  of  certain  acts,  that  he 
has  not  committed  them;  if  before  the  statute  8  &  9  of  fVm.  3.  c.  11.  «.  8, 
*29fl1  *^^  issue  were  found  against  the  defendant  on  account  of  any  one 
J  •  breach,  the  plaintiff  was  entitled  to  judgment  for  his  whole  penalty,  and 
the  defendant's  remedy  was  in  a  Court  of  Equity,  to  avoid  which  the  statute 
of  fVm,  3,  gives  liberty  to  the  plaintiff  to  stiggest  breaches  on  the  record  in 
case  of  a  judgment  upon  demurrer,  by  confession,  or  nil  dicit,  and  gives  the 
defendant  liberty  to  traverse  them ;  but  in  the  present  case  there  is  no  judgment 
U{ion  demurrer  by  confession,  or  nil  dicitf  and  the  court  is  to  decide  on  the 
iitfue  which  is  joined  between  the  parties.  [_Cha7rAre,  J.  The  general  course 
of  pleading  is,  for  the  defendant  in  his  plea  to  set  out  the  condition,  and  plead 
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performance  generally ;  then  the  plaintiflf,  before  the  statute  of  PFm.  3,  went 
on  and  assigned  one  breach  only,  not  more,  since  the  statute  he  assigns  many 
breaches :  here  the  defendant  pleads  both  positive  and  negative  performance  of 
singular  the  articles  contained  in  the  indenture,  and  the  plaintiff  generally  de- 
nies them  all ;  and  thereon  the  issue  is  joined :  and  it  is  a  question  whether  that 
joinder  be  sufficient ;  it  is  a  singular  case.  Can  the  plaintiff  assign  breaches 
aAer  issue  joined  on  one  traverse  ?  A  suggestion  is  one  thing ;  the  replying 
those  breaches  is  another.  Here  you  reply :  but  the  breaches  averred  are  not 
intn»duced  into  the  record  by  way  of  suggestion,  nor  by  way  of  replication. 
Thii  plaintiff  might  perhaps  have  overlooked  the  averments  of  the  plea,  and  gone 
on  to  assign  breaches  in  his  replication,  but  here  he  has  taken  issue  on  the 
plea :]  This  form  of  pleading  is  not  consonant  to  the  usual  practice.  The  issue 
joined  might  have  been  a  good  issue  before  the  statute,  but  is  not  since.  It  has 
beim  held  that  the  statute  is  imperative  to  assign  breaches,  that  **may"  means 
must.  When  there  is  judgment  on  demurrer,  by  confession,  or  nil  dicU,  the 
plaintiff  suggests  breaches  on  the  roll,  and  fives  the  defendant  a  copy  of  the 
facts  which  constitute  his  breach,  and  the  defendant  *may  controvert  r«ngi 
those  facts  on  trial,  but  he  cannot  plead  to  them.  Btnnet  v.  Holbech,  ^ 
2  Sound.  319,  note.  Gcdnsforth  v.  GriffUh,  1  Sound.  58,  note  1.  ICham- 
bre^  J.  He  may  plead  to  a  suggestion!  common  justice  requires  it.]  Justice 
equally  requires  that  in  this  case  the  breaches  should  be  made  a  substantive 
part  of  the  replication,  and  then  the  defendant  would  be  able  to  plead  to  them. 
As  to  the  amendment,  the  court  will  not  grant  it:  the  original  fault  is  commit- 
ted by  the  plaintiff  himself,  and  that  materially  alters  the  complexion  of  the 
case.  Saver  v.  Pocock,  Cowp.  407.  Cowper  v.  Spencer^  8  Mod^  370. 
Cooke  V.  Bourke  is  thus  distinguishable. 

Best  replied  on  the  cases,  that  those  which  show,  that  the  court  will  not 
interfere  where  no  issue  is  joined,  do  not  apply,  for  in  this  case  there  is  an 
issue  joined.  He  admitted  that  by  the  statute  the  breaches  must  be  assigned  on 
the  record :  but  the  statute  does  not  say  on  what  part  of  the  reconl  they  shall  be : 
and  for  every  purpose  of  substantial  justice,  they  are  as  well  situate  on  this  part 
of  the  record  as  on  any  other. 

Cur.  adv.  vult. 

Heath,  J.,  now  delivered  the  opinion  of  the  court.  In  this  case  a  motion  wns 
made  by  the  defendant  in  arrest  of  judgment,  there  was  no  cross-motion  by  the 
plaintiff  for  leave  to  amend,  as  in  Cooke  y.  Bourke;  but  if  there  had  been,  we 
should  not  have  granted  him  that  permission.  The  plaintiff  has  tendered  an  issue, 
bad  by  the  common  law,  and  also  bad  under  the  statute:  he  says  the  defendant 
has  not  performed  any  of  the  cove'nants ;  instead  of  so  general  a  traverse,  he 
ought  to  have  assigned  in  his  replication  the  particular  breaches  of  covenant 
of  which  he  complains.  The  plaintiff,  however,  pleading  as  he  has  done,  the  de- 
fendant ought  *to  have  demurred,  but  instead  thereof  he  has  joined  issue  r»*>q.> 
and  gone  down  to  trial.  The  issue  is  immaterial :  it  is  not  such  a  one  ^ 
as  the  court  can  give  judgment  on.  There  must,  therefore,  be  a  repleader,  and 
the  plaintiff  must  specially  assign  the  breaches  on  which  he  means  to  rely.t 

Rule  discharged.^ 

t  [See  4  Johns.  213,  Van  Benthuyien  et  al.  v.  De  Witt,  ei  al] 

t  See  Ethertev  v.  Jaeknon^  8  T,  R.  255,  where  after  issue  joined  on  non  utf actum,  the 
riaintiff,  it  was  neld,  might  assign  breaches. 
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MEMORANDUM. 

In  the  vacation  afler  this  term,  Sir  James  Mansfield^  Knight,  resigned  the 
office  of  Lord  Chief  Justice  of  His  Majesty's  Court  of  Common  Pleas,  and 
was  succeeded  by  Sir  Vicary  Qibbii  Knight,  the  Lord  Chief  Baron  of  His 
Majesty's  Court  of  Exchequer. 


XND  OF  HILARY  TEBM. 


CASE 

DETE^iMINED 

IN  THE 

COURT  OF  COMMON  PLEAS, 

IN 

MICHAELMAS   TERM, 

IN  TUB 

FIFTY-FOURTH  YEAR  OF  THE  REIGN  OF  GEORGE  III,  1813. 


tJOHN  JAMES  BEARD  v.  WESTCOTT,  JOHNSON,  JOHN  CARU- 
THERS,  THO.  COMBES  and  MARY  his  Wife,  JOHN  CARUTHERS 
the  Younger,  an  Infant,  and  MARY  ANN  COMBES  and  ELIZABETH 
COMBES,  Infants,  by  the  said  WESTCOTT  and  JOHNSON,  their 
respective  Guardians. 

An  executory  devise  over  after  limitations  which  cannot  take  effect  because  they  tend  to 
a  perpetuity,  accelerated,  and  not  void. 

An  executory  devise  over  to  B.,  upon  a  contingency  which  must  take  effect,  if  at  all,  with- 
in a  life  in  being,  and  twenty. one  years  after,  is  good,  ahhough  the  twenty-one  years 
arc  not  measured  by  the  minority  of  B.  the  devisee,  but  by  the  minority  of  a  prior 
devisee  under  the  same  will,  the  devise  to  whom  is  inoperative,  as  tending  to  a 
perpetuity. 

Devise  to  A.  for  ninety-nine  years,  if  he  so  long  live,  remainder  to  the  first  son  of  A, 
(then  unborn,)  for  ninety- mne  years,  if  he  so  long  live,  and  so  on  in  tail  male  to  such 
first  son  lawfully  issuing  for  ever.  And  for  want  and  in  default  of  such  issue  of  such 
first  son,  to  the  second  and  other  sons  successively  for  ninety-nine  years  only  in  case 
he  so  long  live,  and  that  such  elder  son,  or  the  issue  of  such  elder  son,  shonla  have  no 
greater  estate  than  for  ninety-nine  years,  determinable  at  his  decease:  and  if  there 
should  be  no  issue  male  of  ^.  at  the  time  of  his  {A's)  death,  or  in  case  there  should  be 
such  issue  male  at  the  time,  and  they  should  all  die  before  twenty>one  without  issue 
male,  then  to  B.  for  ninety-nine  years,  if  he  should  so  long  live,  remainder  to  the  first 
son  of  B.  for  ninety-nine  years,  if  he  should  so  long  live,  &,c.  Held  that  the  limitations 
were  good  to  A,  for  ninety-nine  years,  if  he  so  long  lived ;  to  the  first  son  of  A.  for 
ninety-nine  years,  if  he  so  long  lived;  and  good,  in  the  contingency  above  mentioned, 
over  to  B,  for  ninety-nine  years,  if  he  so  long  lived;  and  to  the  first  son  of  ^.  for  ninety- 
nine  years,  if  he  so  long  lived. 

A  devise  of  a  term  for  years  cannot  by  any  implication  be  construed  into  an  estate- tail. 
Per  Lord  KenyoUf  C.  J.,  and  LavorencCf  J. 

This  was  a  case  sent  by  Grant,  M.  R.,  for  the  opinion  of  this  court.    John 
James  was  in  his  lifetime,  and  at  the  times  of  making  his  will  and  of  his  death, 

t  This  case  ought  to  have  appeared  with  the  cases  of  Michaelmas  term,  1813,  but  the 
Reporter  was  not  Aware,  when  that  Number  was  published,  that  the  judaes  had  certified. 
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seised  in  fee  simple  of  divers  freehold  estates,  and  also  possessed  of  divers  lease* 
*3941  ^^^^  estates  for  long  terms  of  years,  *and  made  his  will  duly  executed 

-^  and  attested  for  passing  real  estates,  whereby,  as  for  his  worldly  estates, 
real  and  personal,  gooas,  chattels,  cattle,  mortgages,  bonds,  notes,  and  other 
securities,  estate,  and  eifectB,  (after  paying  thereout  his  just  debts,  funeral 
expenses,  and  legacies  thereinafter  mentioned,)  the  testator  gave,  devised, 
and  bequeathed  the  same  to  the  defendants,  fFesteolt  and  Johnson^  and  Luke 
Tbiuy,  (since  deceased,)  to  hold  unto  and  to  the  use  of  them,  their  heirs, 
executors,  administrators,  and  assigns  for  ever,  upon  the  trusts  thereinafter 
mentioned  respecting  the  same.  And  he  bequeathed  and  devised  to  them  all 
his  freehold  messuages  or  tenements,  cottages,  gardens,  orchards,  closes  of  ground, 
lands,  tenements,  hereditaments,  and  premises,  with  all  privileges  and  advan- 
tages whatsoever  to  the  same  respectively  belonging,  situate  in  the  parishes  of 
Henburyznd  fVedbuiwtponrTrim^  Co,:  OlaueeMieTf  and  of  St.  Stephen,  Bris- 
tol, and  elsewhere  in  Ureat  Britain^  to  hold  unto  and  to  the  use  of  them,  tlieir 
heirs,  and  assigns  for  ever,  in  trust  to  preserve  the  contingent  remainders  of  and 
in  all  his  said  freehold  messuages,  lands,  tenements,  hereditaments,  and  prem  • 
ises  from  being  defeated  and  destroyed,  and  so  that  the  same  uses  and 
*3fiSl  ^'^^^  should  be  and  remain  therein  to  the  end  of  time,  and  *not  to  be 

-^  frustrated,  altered,  or  destroyed  in  any  respect,  subject  only  to  the 
powers,  provisos,  conditions,  and  directions  as  thereinafter  particularised ;  (but 
by  his  honor's  order,  the  preceding  devise  to  trustees  was  not  introduced  into 
the  case,  but  the  trusts  hereinafter  stated  were  expressed  in  the  case  as  legal 
devises  and  bequests  by  the  testator  to  the  respective  cestui  que  trusts,) 
The  case,  therefore,  stated  that  as  to  a  certain  portion  of  his  estate  which  he 
particularized  as  then  being  in  the  occupation  of  himself  and  others,  the 
testator  devised  and  bequeathed  the  same  unto  his  grandson,  the  plaintiff*  J.  J, 
Beard,,  and  his  assigns,  so  that  he  and  they  might  receive  and  take  the  rents, 
issues,  and  pro6ts  of  all  and  singular  the  same  premises,  to  his  and  their  own 
use  and  behoof,  during  the  term  of  ninety-nine  years,  if  he  should  so  long  live, 
sabject  to  the  provisos,  conditions,  and  considerations,  thereinafter  mentioned ; 
and  immediately  after  his  decease,  then  he  devised  and  bequeathed  the  same  to 
the  first  son  of  the  body  of  his  said  mndson  J,  •/.  Beard,  lawfully  to  be  begot^ 
ten,  and  his  assigns,  to  receive  and  take  the  yearly  rents,  ^c,  thereof,  to  his  and 
their  own  use,  for  the  like  term  of  ninety-nine  years,  if  he  should  happen  so  long 
to  hve,  and  so  on,  in  tail  m^e,  to  such  first  son  lawfully  issuing,  for  ever.  And 
for  want,  and  in  default  of  such  issue  of  i^uch  first  son,  then  to  the  use  and  be- 
hoof of  the  second,  and  all  and  every  other  son  and  sons  of  the  plaintift',  seve- 
rally, successively,  and  in  remainder,  one  after  another,  as  they  should  be  in 
seniority  of  age  and  priority  of  birth,  and  the  issue  male  of  such  son  or  sons 
lawfully  issuing,  for  the  like  term  of  ninety-nine  years  only,  (in  case  he  should 
so  long  live,)  and  that  such  elder  son,  or  the  issue  of  such  elder  son,  should  have 
no  greater  estate  than  for  the  term  of  ninety-nine  years,  determinable  at  his  de- 
cease, and  the  eldest  son  of  such  issue  male  always  to  take  place  before  the 

*3961  y^"'^^'  ^^  *^^^  *^^  ^"^  sons,  and  the  issue  male  of  his  and  their  body 
-'  and  bodies  lawfully  issuing,  (subject  to  the  provisos,  conditions,  and 
considerations  therein  mentioned :)  And  in  case  there  should  be  no  issue  male  of 
the  plaintiff,  nor  issue  of  such  issue  male,  at  the  time  of  his  death,  or  in  case 
there  should  be  such  issue  male  at  tliat  time,  and  they  should  all  die  before 
they  should  respectively  attain  twenty-one,  without  lawful  issue  male,  then  that 
the  testator's  grandson  Joseph  Beard,  (brother  to  the  plaintiff,)  and  his  assigns, 
might  receive  and  take  the  rents,  ^c,  thereof,  subject  to  the  said  provisos, 
conditions,  and  considerations  therein  specified,  for  the  term  of  ninety-nine 
years,  if  he  should  so  long  live :  And  immediately  after  his  decease,  then  to 
the  first  son  of  the  body  of  Joseph  Beard,  lawfully  begotten,  and  his  assigns, 
to  receive  and  take  the  rents,  &c.,  to  his  and  their  own  use  and  benefit,  for  the 
term  of  ninety-nine  years,  if  he  should  happen  so  ^ong  to  live  :  And  after  hi* 
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decease,  then  to  the  first  son  of  his  body  lawfully  issuing,  to  receive  and  take 
the  rents,  dec,  thereof  for  the  like  term  of  ninety-nine  years,  and  so  on,  in  tail 
male,  to  the  first  son  lawfully  issuing,  for  ever ;  and,  in  default  of  issue  male 
of  such  first  son,  then  to  ttie  use  of  the  second,  and  all  and  every  other  son 
and  sons  of  the  body  of  Joseph  Beard,  lawfully  begotten,  severally,  successively, 
and  in  remainder,  and  the  heirs  male  of  such  son  or  sons  lawfully  issuing,  for 
the  term  of  ninety-nine  years  only,  in  case  he  should  so  long  live  :  And  that 
such  elder  son,  or  the  issue  of  such  elder  son,  should  have  no  greater  estate 
than  for  the  term  of  ninety-nine  years,  determinable  at  his  death ;  and  the 
eldest  son  of  such  issue  male  always  to  take  plar«  before  the  younger  of  such 
son  or  sons,  and  the  issue  male  of  his  and  their  body  and  bodies  lawfully  issu- 
ing, (subject  to  the  provisos,  conditions,  and  considerations  therein  mentioned.) 
And  the  case  then  proceeded  to  state  the  like  limitations  over  in  case  there 
should  be  no  issue  male  of  Joseph  *  Beard,  nor  issue  of  such  issue  male  r<QQ^ 
at  the  time  of  his  death  ;  or  in  case  there  should  be  such  issue  male  at  ^ 
that  time,  and  they  should  die  before  they  should  respectively  attain  twenty- 
one  years,  without  lawful  issue  male,  to  the  testator's  grand-daughters,  EHza' 
beth  Beard  and  Mary  Beard,  sisters  of  the  plaintiff  and  Joseph  Beard, 
(whether  sole  or  covert,)  as  tenants  in  common,  for  the  term  of  ninety-nine  years, 
in  case  they  should  so  long  live;  and  aAer  their  respective  deaths,  then  to  the  first 
and  other  son  and  sons  of  their  respective  bodies,  to  have,  receive,  and  take  the 
rents  and  profits  of  the  said  premises,  according  to  the  respective  interests  of 
their  mother,  father,  or  grandmother,  for  the  term  of  ninety-nine  years  only, 
in  case  they  should  so  long  live,  and  so  on,  toties  auoties,  for  ever ;  and  in 
case  there  should  be  only  one  son  of  the  bodies  of  Elizdbeth  and  Mary  Beard, 
•  then  to  such  only  son  and  his  assigns  for  the  term  of  ninety-nine  years  ;  and 
■  after  his  decease,  then  to  the  first  son  of  that  son,  and  his  assigns,  for  the  like 
term  of  ninety-nine  years  only,  if  he  should  so  long  live  ;  and  that  tin  issue 
male  of  the  testator's  grand-daughters,  or  their  respective  issue,  should  take 
any  greater  estate  or  interest  therein  than  for  ninety- nine  years  at  any  one 
time,  and  so  on  for  ever ;  but  in  case  there  should  not  be  any  issue  male  linng 
from  either  of  the  bodies  of  the  testator's  grand-daughters,  Elizabeth  and  Maru 
Beard,  then  to  all  and  every  daughter  and  daughters  of  the  plaintiff  /.  •/. 
Beard,  Joseph  Beard,  Elizabeth  Beard,  and  Mary  Beard,  and  their  assigns, 
for  tiie  like  term  of  ninety-nine  years,  in  common  ;  and  after  the  several  and 
respective  deaths  of  such  daughter  and  daughters,  then  to  the  first  son  of  the 
bodies  of  such  daughters  in  tail  male  respectively,  and  their  assigns  in  common, 
for  the  like  term  of  ninety-nine  years,  if  they  should  so  long  live  ;  and  that  the 
eldest  of  such  son  and  sons  should  always  take  before  the  younger,  his  and 
tlieir  assigns,  for  the  like  term  of  ninety-nine  years,  in  case  they  should  so  long 
respectively  *live,  and  so  on,  toties  quoties,  for  ever,  (subject  to  the  rvogg 
provisos,  conditions,  and  considerations  therein  specified,)  so  long  as  ^ 
there  should  be  any  lawful  issue  of  the  bodies  or  body  of  the  plaintiff  and  Jo- 
seph Beard,  or  Elizabeth  and  Mary  Beard,  or  descendants  of  such  issue,  to 
be  found  ;  and  for  the  want  of  such  issue,  then  to  the  testator's  right  heirs. 
And  that  in  the  second  place,  as  to  a  certain  other  portion  of  the  tcstator*s 
estate  therein  particularised,  the  testator  devised  the  same  to  his  grandson  Jo- 
seph Beard,  when  and  as  soon  as  he  should  attain  twenty-one,  for  the  like  term 
of  ninety-nine  years  only,  if  he  should  so  long  live,  with  remainder  to  his  first 
son,  with  remainder  to  his  first  son,  and  so  on,  in  tail  male,  to  such  first 
son  lawfully  issuing  for  ever,  with  remainder  to  the  second  and  other  sons 
of  Joseph  Beard  successively,  with  remainder,  in  case  there  should  be 
no  issue  male  of  Joseph  Beard,  nor  issue  of  such  issue  male,  living  at 
the  time  of  his  death,  and  in  case  there  should  be  such  issue  male  at 
that  time,  and  they  should  all  die  before  attaining  twenty-one,  without  law- 
ful issue  male,  then  to  the  plaintiff,  with  remainder  to  his  first  son,  with 
remainder  to  his  first  son,  all  for  the  like  terms  of  ninety-nine  years,  if  they 
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should  80  long  respectively  live,  and  so  on,  in  tail  male,  to  the  first  son 
lawfiilly  issuing  for  ever,  with  remainder  to  the  second  and  other  sons  of  the 
plaintiff,  and  the  heirs  male  of  such  son  or  sons,  for  the  like  term  of  ninety- 
nioe  years  only,  if  they  should  so  long  live,  with  remainder,  in  case  there 
should  be  no  issue  male  of  the  plaintiff,  nor  issue  of  such  issue  male  at  the 
time  of  his  death,  and  in  case  there  should  be  such  issue  male  at  that  time, 
znd  they  should  all  die  before  attaining  twenty-one  without  lawful  issue  male, 
then  to  Elizabeth  and  Mary  Beard  in  common,  with  remainder  to  their  first 
and  other  sons,  and  so  on,  toiies  quoties^  for  ever;  with  remainder  to  all  the 
daughters  of  the  plaintiff,  Joseph  Beard,  Mary  Beard,  and  Elizabeth  Beard,  in 
'3991  ^"^'"^"f  ^^^^  remainder  to  theii*  first  and  other  sons,  in  *tail  male,  in 

-»  common,  all  respectively  for  the  like  term  of  ninety-nine  years  only,  in 
case  they  should  so  long  respectively  live,  with  remainder  to  the  testator's  right 
heirs.  And  that  as  to  a  third  portion  of  the  testator*s  estate,  he  devised  it  to  Eliza- 
htth  Beard,  for  the  term  of  ninety-nine  years,  in  case  she  should  so  long  live, 
with  remainder  to  all  her  children  that  should  be  living  at  her  death,  as  tenants 
in  common,  with  remainder  to  all  the  children  of  such  children,  all  for  the  like 
terms  of  ninety-nine  years,  with  remainder  to  the  issue  of  the  issue  of  the 
children  of  such  children,  being  the  greatf  grandchildren  of  E.  Beard,  their  heirs 
and  assigns,  in  tail,  for  ever,  with  remainder  over,  in  case  there  should  be  no 
children  of  Elizabeth  Beard  at  the  time  of  her  decease,  nor  issue  of  such 
children,  grandchildren,  or  great  grandchildren  living  at  the  time  of  her  death,  to 
Mary  Beard,  with  remainder  to  all  her  children  that  should  be  living  at  the 
time  of  her  death,  in  common,  with  remainder  to  the  children  of  such  children, 
in  common,  all  for  the  like  respective  terms  of  ninety -nine  years,  if  they  should 
^oionghve;  and  immediately  after  the  decease  of  all  the  issue  of  such  grand 
and  great  grandchildren  of  Mary  Beard,  their  heirs,  and  assigns,!  in  tail,  for 
ever.  And  in  case  there  should  be  no  child  or  issue  of  such  child,  grandchild^ 
or  great  grandchild  of  Mary  Beard,  living  at  the  time  of  her  death,  and  in  case 
there  should  be  such  issue,  and  they  should  die  without  lawful  issue,  then  to  the 
plaintiff  and  Joseph  Beard,  in  common,  with  remainder  to  their  children,  grand- 
children, and  great  grandchildren,  for  the  like  term  of  ninety-nine  years  only,  as 
tenants  in  common  for  ever:  And  in  case  of  no  such  child  or  children  of  the 
plainiiff  and  Joseph  Beard,  to  tlie  testator's  right  heirs.  And  that,  as  to  the 
lourth  portion  of  the  testator's  estate,  he  devised  it  to  Mary  Beard,  with 
retnaiudir  to  all  her  children  living  at  the  time  of  her  death,  in  common, 
'4001  *^^^^  remainder  to  all  the  children  of  such  children,  in  common,  all  for 

^  the  like  terms  of  ninety-nine  years,  if  they  should  so  long  live ;  and  after 
the  death  of  all  the  issue  of  such  grandchildrenj  being  the  great  grandchildren  of 
Mary  Beard,  their  heirs  and  assigns,  in  tail,  for  ever:  And  in  case  there  should 
he  no  children  of  M.  Beard  at  the  time  of  her  death,  nor  issue  of  such  children, 
grandchildren,  or  great  grandchildren  living  at  her  death,  then  to  Elizabeth 
Beard,  with  remainder  to  all  her  children,  living  at  the  time  of  her  death,  in 
common,  with  remainder  to  all  their  children,  in  common,  for  the  like  terms  of 
ninety-nine  years,  if  they  should  respectively  so  long  live :  And  after  the  deatli 
of  all  the  issue  of  such  grand  and  great  grandchildren  of  Elizabeth  Beard^  then 
to  the  issue  of  such  grand  and  great  grandchildren  of  Elizabeth  Beard,  their 
heirs,  and  assigns,  in  tail,  for  ever:  And  in  case  there  should  be  no  child,  or 
i^ue  of  such  child,  grandchild,  or  great  grandchild  of  Elizabeth  Beard  living 
at  the  time  of  her  death,  and  in  case  there  should  be  such  issue,  and  they  should 
die  without  lawful  issue,  then  to  the  plaintiff  and  Joseph  Beard,  in  common,  with 
remainder  to  their  respective  children,  grandchildren,  and  great  grandchildren, 
for  the  like  term  of  ninety-nine  years  only,  in  common,  for  ever:  And  in  case 
of  no  such  children  of  the  testator's  said  grandsons,  then  to  the  testator's  own 
right  heirs  for  ever:  provided,  and  the  testator's  will,  mind,  order,  and  express 

t  Sie,    Several  passages  in  the  will  were  insensible.  t  Sk, 
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desire  was,  that  his  said  grandsons  and  grand-daughters,  and  their  respective  sons 
and  daughters,  or  the  issues  or  descendants  of  such  sons  and  daughters,  male  and 
female,  or  any  person  or  persons  entitled  to  the  rents,  &c.  of  the  said  several 
and  respective  messuages,  &c.  and  premises,  or  any  part  thereof,  should  noi 
have  or  take  any  greater  estate  or  interest  therein  or  thereto  than  for  the  term  of 
ninety-nine  years,  at  any  one  time,  for  ever.  Provided  also,  (which  was  twice 
repeated  nearly  in  the  same  *terms,)  that  in  case  any  of  the  legatees  or  rm^Qi 
devisees  therein  named,  or  the  person  or  persons  who  should  from  time  *- 
to  time  for  ever  thereafter  be  entitled  to  the  receipts  of  the  rents,  &c.  of  all  or 
any  part  of  the  testator's  said  freehold  and  otlier  hereditaments  and  premises, 
should,  at  any  time  or  times  thereafter,  sell,  mortgage,  demise,  grant,  bargain, 
assign  over,  do  away,  assure  or  convey  all  or  any  part  or  parts  of  such  his,  her,  or 
their  estate  or  interest  therein,  or  thereto,  or  even  offer  or  attempt  so  to  do,  then 
the  testator  willed  that  on  his,  her,  or  their  making  such  sale,  mortgage,  demise, 
grant,  bargain,  or  assignment,  assurances,  conveyances,  alienation,  or  disposition 
thereof,  or  of  or  from  the  same,  the  respective  estate  and  interest  so  devised  lu 
them  as  aforesaid,  and  so  sold,  mortgaged,  demised,  granted,  bargained,  assigned, 
assured,  conveyed,  alienated,  or  departed  from,  should  immediately  after  such 
sale,  Slc.  be  had,  held,  received,  taken,  and  enjoyed  by  the  next  heir  or  heirs, 
person  or  persons,  in  succession,  under  and  by  virtue  of  the  limitations  in  that 
his  will  mentioned,  for  tlieir  respective  lives  only,  and  no  longer,  and  so  on, 
toties  qiwtieSi  for  ever,  any  law,  custom,  usage,  or  expression  in  that  his  wilJ 
contained  to  ttie  contrary  notwithstanding.  That  the  testator,  soon  after  the 
date  and  execution  of  his  will,  died,  so  seised  and  possessed,  without  having 
revoked  or  altered  the  same :  tliat  Jolm  James  Beards  the  plamtifT,  was  the  grand- 
son and  heir  at  law  of  the  testator ;  that  Joseph  Beards  the  plaintiff's  brother, 
survived  the  testator,  but  died  in  1804,  aged  nineteen,  leaving  his  only  child 
und  lieir  at  law  John  James  Beards  who  had  since  died  an  infant :  tliat  Eliz- 
abeth  Beard  survived  the  testator,  and  afterwards  married  die  defendant  John 
Caruthers,  attained  the  age  of  twenty-one  years,  and  had  since  died,  leaving 
the  defendant  John  Caruthers,  the  younger,  an  infant,  her  only  child :  that 
Mary  Beard  had  married  with  the  defendant  Thomas  Combes^  and  ♦had  r^s^.-) 
two  daughters,  the  defendants  Alary  Ann  Combes,  and  Elizabeth  *- 
Combes:  that  the  plaintiflf,  John  James  Beard,  attained  his  age  of  twenty -one 
years  before  the  testator's  death,  but  Joseph  Beard,  Elizabeth  Beard,  and  Alary 
Beard,  the  testator's  other  grandchildren,  were  all  of  them  infants,  and  all  of 
them,  as  well  as  the  plaintilt',  were  unmarried  at  the  time  of  the  testator's  death. 
The  first  question  for  the  opinion  of  the  court,  was,  what  estate  and  interest  did 
the  plaintiff  John  James  Beard,  the  grandson  and  heir  at  law  of  John  James, 
the  testator,  take  in  the  freehold  estates,  and  what  estate  and  interest  did  he 
take  in  the  leasehold  estates  under  the  testator's  will  ?  The  second  question 
was,  whether  all,  or  any,  and  which,  of  the  several  hmitations  in  the  testator*s 
will,  subsequent  and  expectant  upon  the  several  and  respective  limitations  to  the 
testator's  grandson  Joseph  Beard,  his  grand-daughter  Elizabeth  Beards  (after- 
wards Elizabeth  Caruthers,)  and  his  grand-daughter  Mary  Beard,  (now  Alary 
Combes,  for  ninety-nine  years,  if  they  the  said  Joseph  Beard,  Elizabeth  Beard, 
and  Alary  Beard,  should  respectively  so  long  live,  were  void  and  contrary  to 
law,  or  were  any,  and  which,  of  such  limitations  good  and  effectual? 

This  case  was  first  argued  in  Afichaelmas  term,  1809,  by  Mardey,  Serjt.,  fur 
the  plaintit!',  who  contended,  as  to  the  estates  devised  in  the  first  place,  of  which 
the  plaintiff  was  the  primary  object,  that  John  James  Beard,  the  plaintift*,  took 
an  estate  for  ninety-nine  years,  if  he  should  so  long  live,  and  that  the  first  limi- 
tation to  his  first  sou  was  good,  but,  that  taking  effect,  that  all  the  remaiuJers 
over  were  absolutely  void.  Stephens  v.  Stephens,  Cas,  temp.  Talb,  228.  Aa 
executory  devise  over  in  fee  to  a  person  unborn  when  he  shall  attain  tweoty- 
one,  was  held  good,  the  court  considering  that  the  power  of  alienation  r, jao 
would  not  be  restrained  longer  than  the  law  would  restrain  it,  *viz.  during  ^ 
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the  infancy  of  the  first  taker,  which  cannot  reasonably  be  said  to  amount  to 
a  perpetuity.  But  any  attempt  to  restrain  alienation  beyond  that  term  is  void, 
w  in  Lade  y,  Hdford^  Avnh^  479,  to  give  trustees  an  estate  till  the  unborn  ex- 
ecutory devisee  should  attain  the  age  of  twenty^ix.  In  the  case  of  Somerville 
V.  lAthbridgiy  6  7\  i?.  213,  the  devise  appears  to  have  been  penned  by  the 
same  hand  as  this :  the  Court  of  King's  Bench  there  held  that  if  the  terms  de- 
vi:»ed  bad  been  legal  instead  of  equitable  terms,  the  devisee  J.  S,  Somerville^ 
would  have  taken  an  estate  for  ninety-nine  years,  determinable  with  his  life,  and 
that  his  unborn  son  would  have  taken  the  like  estate,  but  that  all  the  subsequent 
limitations  were  void.  Seward  v.  fViliock,  5  East,  198,  is  equally  strong : 
where  the  testator's  intent  is  manifest  to  limit  his  bounty  to  an  estate  for  life  to 
each  devisee,  it  cannot  be  extended  by  implication  to  an  estate  tall,  or  other 
greater  estate.  So,  in  Humberston  v.  Hunwerston,  Free,  in  Chanc.  465.  S.  C. 
1  P.  fVms.  332,  and  2  Vem.  737,  it  was  held  that  where  the  testator  had  given 
the  first  devisee  an  equitable  estate  for  life,  and  aAer  his  death  an  estate  for  life 
only  to  his  first  son,  and  so  to  the  second,  and  all  other  his  sous,  for  life  only, 
the  words  in  the  will  "  and  for  want  of  such  issue,"  would  not  by  implication 
raise  an  estate  tail  to  the  first  devisee,  against  sjch  express  limitations  to  him 
for  life  ouly.  The  limitations  over  were  not  accelerated,  but  were  void,  because 
the  intermediate  limitations  were  void.  BrudeneU  v.  Elwes^  1  East,  441. 
Jlkzander  v.  Alexander,  2  Ves.  040.  Robinson  v.  Hardcastle,  2  T,  B.  141. 
The  case  of  Avelyn  v.  Ward,  1  Ves,  420,  and  other  cases  of  that  class,  had 
been  overruled. 

Vauglian,  Seijt.,  for  the  defendants  admitted  he  had  found  no  case  where 

the  courts  had   by  implication  construed  an  estate  for  years  into  an  estate  tail : 

•4041  ^®  mentioned  Robinson  v.  Robinson,  1  Burr,  38,  but  did  not  ♦venture 

^  to  rely  on  it,  and  admitted  that  all  the  timitations  were  bad,  after  the 

hmitation  for  yenrs  determinable  with  the  life  of  the  first  unborn  child. 

Mansfield,  C.  J.  observed  that  Robinson  v.  Robinson  would  prove  any 
proposition  whatever,  if  an  estate  ^*for  life  and  no  longer,^^  would  confer  an 
estate  of  iuheritanc^. 

Lawrence,  J.  I  have  a  note  of  the  argument  in  the  case  of  Somerville 
V.  Lethbridge,  wherein  Gibbs,  of  counsel  for  the  plaintiffs,  asked  whether  that 
devise  of  a  term  might  not  be  construed  into  an  estate  tail  by  implication. 
Lord  Kenyon,  C  J.,  said,  '*not  in  a  case  where  the  first  taker  takes  a  chattel 
interest." 

The  court  considered  at  once  that  it  would  come  within  the  case  of  Somer- 
ville V.  Leihbridge. 

But  in  the  following  HUary  term,  the  court  desired  the  case  might  be  again 
spoken  to;  and,  accordingly,  in  Easter  term,  1810,  it  was  argued  by  Lens, 
^rjt.,  for  the  plaintifi',  and  Faughan,  Serjt.,  for  the  defendants. 

Lens  argued  against  the  proposition  that  some  of  the  ulterior  limitations  over 
vpoa  fiiilure  of  the  first  son  of  the  first  devisee,  might  take  effect;  it  was  im- 
possible the  estates  limited  by  those  ulterior  hmitations  should  arise  within  the 
compass  of  any  life  or  lives  in  being  at  the  death  of  the  testator  twenty-one 
years  afterwards.  In  the  limitation  over  of  the  first  portion  of  the  estate,  <^  in 
case  there  should  be  no  issue  male  of  the  said  John  James  Beard,  nor  issue 
of  such  issue  male  at  the  time  of  his  death,'*  the  word  his,  did  not  refer  to 
John  James  Beard,  but  to  the  issue  male,  whose  issue  was  to  fail ;  it  means  at 
the  time  of  the  death  of  each  succeeding  issue  male.  It  was  plain  that  the  tes- 
'4051  ^^^  ^^^  ^^^  mean  that  the  second,  third,  fourth,  *and  fifth  sons  of 
-^  t/.  J,  Beard  should  take  upon  failure  of  all  issue  male  of  J.  J,  Beard, 
but  upon  failure  of  the  issue  male  of  the  first  son  of  /.  J.  Beard;  and  taking 
it  to  mean  a  limitation  over  to  the  second,  &c.  sons  at  any  indefinite  time  upon 
lbs  &ilure  of  the  issue  of  the  first  son,  the  limitation  is  too  remote.  The  ulterior 
Rnainden  devised  to  the  testator's  other  grandchildren  for  terms  of  ninety- 
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nine  years  determinable  upon  their  respective  deaths,  are  also  void,  and  will 
not  be  accelerated  by  the  decision  that  the  intervening  estates  are  void.  In  the 
oase  of  JirudeneU  v.  Elwea,  1  East,  441,  it  was  determined  (with  a  reference 
to  liobinvoji  v.  Hardcastle^  2  T.  H,  251,j  that  where  there  are  certain  good 
liiuitationt},  succeeded  by  certain  others  wnich  are  bad,  as  in  that  case,  wherein 
an  appointment  to  a  grandson  for  life,  under  a  power  to  appoint  to  children  only, 
was  followed  by  an  ultimate  remainder  fsi  fee  appointed  to  the  daughter,  who 
was  a  legitimate  object  of  the  appointment,  the  ultimate  remainder  in  fee  could 
not  be  supported;  for  that  it  was  not  accelerated  by  the  illegality  of  the  inter- 
mediate limitations.  [The  court  observed  that  there  was  in  that  case  a  plain 
intention  shown  that  the  estate  should  not  go  to  the  daughters  until  the  failure 
of  the  sons.  In  this  case  they  construed  the  words  his,  as  referring  to 
■/.  J.  Beardt  and  not  to  his  issue  male.] 

Vaughan  suggested  that  if  the  fee  were  undisposed  of,  it  would  descend  to 
the  plaintift*  J,  J,  Beards  as  the  heir  of  the  testator,  and  then  his  term  for 
ninety-nine  years  would  merge  in  the  fee,  and  he  would  have  the  entire  estate. 
[The  court  observed  that  this  would  not  take  place,  because,  though  the  case 
sent  to  them  represented  these  as  legal  terms  for  tlie  purpose  of  the  argument 
at  law,  yet  the  real  will  of  the  testator  gave  tja^)  devisees  beneficially  interested, 
only  a  trust  estate ;  so  that  there  could  be  no  merger.] 

Cur,  adv.  mdi, 

*The  judges  afterwards  sent  to  the  Master  of  the  Rolls  the  following  r^A^Q 
certificate : —  ^ 

Having  heard  the  arguments  of  counsel  in  this  case,  we  are  of  opinion  that 
John  James  Beard,  the  grandson  and  heir  at  law  of  John  James  the  testator, 
took  under  the  said  testator's  will,  an  estate  for  ninety -nine  years,  determinable 
with  his  life,  in  the  freehold  estates  devised  to  him  in  the  first  instance,  and 
also  in  the  leasehold  estates  devised,  if  they  should,  so  long  continue ;  and 
that  upon  his  death,  leaving  one  or  more  sons,  his  first  son  will  take  a 
like  estate  therein  fur  a  term  of  ninety-nine  years,  determinable  with  his  life,  in 
the  freehold  estates,  and  also  in  what  shall  then  remain  of  the  respective 
terms  for  which  the  leasehold  estates  are  held.  We  are  also  of  opinion,  that  in 
the  event  of  there  being  no  son  or  sons  of  the  said  «/.  «/.  Beards  nor  issue  male 
of  such  son  or  sons  living  at  the  death  of  the  said  John  James  Beard,  or,  there 
i)eing  such  issue  male  at  that  time,  they  shall  all  die  before  they  attain  their 
respective  ages  of  twenty-one  years,  without  lawful  issue  male,  the  testator's 
grandson,  Joseph  Beard,  will  take  a  like  estate  in  the  said  freehold  and  lease- 
hold property,  determinable  as  aforesaid ;  and  that  upon  his  death,  leaving  one 
or  more  sons,  his  first  son,  in  the  events  above  mentioned,  will  take  a  like 
estate  therein  for  ninety-nine  years,  determinable  as  aforesaid  ;  and  that  in  the 
event  of  there  being  no  son  or  sons  of  the  said  Joseph  Beard,  nor  issue  male 
of  such  son  or  sons  Uving  at  the  death  of  the  said  Joseph  Beard,  or,  there  being 
such  issue  male  at  that  time,  they  shall  all  die  before  they  obtain  their  respective 
ages  of  twenty-one  years,  the  testator's  grand-daughters,  Elizabeth  Beard  and 
AJary  Beard,  will  take  like  estates  as  tenants  in  common ;  and  that  in  the  event 
of  their  respective  deaths,  respectively  leaving  one  or  more  son  or  sons  then  living, 
such  son  or  sons  of  each  will  take  the  like  estates  in  the  share  of  his  or  their 
mother,  if  more  than  one,  as  joint  tenants ;  ♦or  if  only  one  of  the  testator's  r*  , /v.- 
said  two  grand-daughters  should  leave  such  son  or  sons,  such  son  or  sons  ^  "^^^ 
will  take  a  similar  estate  in  each  share  on  the  respective  deaths  of  his  or  their 
mother  and  aunt.  We  are  also  of  opinion  that  all  the  other  devises  of  those  estates 
are  void.  Witli  respect  to  the  other  freehold  estates  devised  in  the  first  instance 
to  the  testator's  grandson  Joseph^  we  are  of  opinion,  he,  and  after  his  death,  his 
first  son  living  at  his  death,  will  take  the  like  estates  therein  as  the  grandson,' 
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John  James  Beards  and  his  first  son,  take  in  the  freehold  estates  first  devised. 
The  opinion  before  given  on  the  further  limitations  of  the  first  devised  freehold 
estates,  i»ill  apply  to  the  further  limitations  of  this  second  class  of  estates,  and 
in  like  manner  our  opinion  on  this  second  class  will  apply  to  the  devises 
of  the  third  and  fourth  classes,  changing  only  the  order  in  which  the  parties 
are  to  take  according  to  tlie  terms  of  the  will. 
November^  2Sth  1812. 

J.  Mansfield, 
J.  Heath, 
S.  Lawrence, 
A.  Chambre. 

The  Master  of  the  Rolls,  in  consequence  of  what  Lord  Alvanley,  M.  R.,  had 
said  in  TVielltusan  v.  Wood/ord^  4  Ves,  jun.  3T7,  "  That  the  period  of  twenty- 
one  years  had  never  been  considered  as  a  term  that  might  at  all  events  be  added 
to  such  executory  devise  or  trust;"  entertained  doubts  whether  this  court  had 
not  gone  too  far  in  holding  all  the  limitations  good  that  could  take  place  during 
a  life  or  lives  in  being,  or  within  twenty-one  years  afterwards,  and,  therefore, 
ordered  that  the  court  should  be  again  attended  with  the  case,  with  the  follow- 
ing additional  question.  How  far  the  limitations  over  in  the  event  of  there 
being  no  son  or  sons  of  John  James  Beard,  nor  issue  male  of  such  son  or  sons 
*4081  ^'^^"?  ^^  ^^®  death  of  the  said  *«/oAn  James  Beard,  or  there  being  such 
^  issue  male  at  that  time,  they  should  all  die  before  they  attained  their 
respective  ages  of  twenty-one  years  without  lawful  issue  male,  were  affected  by 
the  circumstance,  that  they  were  to  take  effect  at  the  end  of  an  absolute  term 
of  twenty-one  years  after  a  life  in  being  at  the  deatli  of  the  testator,  without 
reference  to  the  infancy  of  the  person  intended  to  take,  or  by  the  circumstance 
that  there  might  be  issue  of  John  James  Beard  living  at  his  death,  to  whom  the 
estate  was  given  by  the  will,  but  who  would  be  incapable  of  taking  according 
to  the  above  certificate,  for  whose  death  under  twenty-one,  the  hmitation  over 
in  the  event  before  mentioned  must  await? 

The  case  was  argued  again  in  Easter  term,  1812,  by  Shepherd,  Serjt.,  for 
the  plaintifif,  and  by  Best,  Serjt.,  for  the  defendants.   • 

Shepherd  argued  that  the  Hmitation  over  to  Joseph  Beard  upon  failure  of 
tlie  issue  of  issue  male  of  John  James  Beard  was  void,  because  it  was  not 
necessarily  to  take  effect  within  the  compass  of  a  life  or  lives  in  being,  and  the 
minority  of  an  unborn  son  who  was  to  take  by  virtue  of  the  limitation  which  it 
was  now  attempted  to  support.  He  contended  that  the  term  of  twenty-one 
years  after  the  termination  of  a  life  or  lives  in  being  is  not  given  by  the  law  for 
the  vesting  of  an  estate,  unless  the  term  have  reference  to  the  coming  of  age  of 
the  unborn  child,  in  whom  it  is  to  vest;  it  cannot  be  added,  as  a  term  in  gross, 
to  the  duration  of  the  life  or  lives  in  being.  This  point  had  never  yet  arisen  in 
any  of  the  cases  on  perpetuities ;  of  which  he  took  a  brief  view.  It  was  first 
decided  tliat  an  estate  to  commence  after  a  life  or  lives  in  being,  and  within 
twenty-one  years  after,  was  not  a  perpetuity,  in  Stephens  v.  Stephens,  where 
Taylor  v.  Bydall,  2  Mod.  289,  is  cited.  But  both  of  those  cases  have  reference 
t^AMTi  to  *the  coming  of  age  of  a  son,  who  was  to  take.  The  next  authority  is 
-*  the  dictum  of  Lord  Alvetnley,  M.  R.,  4  Ves.  jun.  337.  TTiellnsson  v. 
'Woodford,  **  that  the  period  of  twenty-one  years  had  never  been  considered  as 
a  term  that  mi^ht  at  all  events  be  added  to  such  executory  devise  on  trust." 
Ktiley  V.  Foivler,  Wilmot's  Notes,  298.  In  p.  306,  it  is  said  by  Wilmot,  C. 
J.,  **  The  law,  from  an  indulgence  to  the  natural  wishes  of  men  to  perpetuate 
property  in  their  own  families  or  the  families  they  adopt,  has  given  them  a 
power  of  control  over  it  for  one  or  more  lives  in  being  at  the  same  time,  and 
twenty-one  years  after,  in  case  of  infancy."  Routledge  v.  DorrU,  2  Ves.jun. 
957.    A  power  was  given  by  settlement  made  before  marriage,  to  the  survivory 
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to  appoint  to  the  children,  and  grandchildren,  or  issue,  of  the  intended  marriage: 
the  survivor  appointed  to  the  issue  of  her  daughter  generally,  not  confining  it  to 
those  who  should  be  born  during  the  survivor's  lifetime,  but  extending  it  to  all 
the  children  whom  the  daughter  might  ever  bear:  it  was  held  that  it  was  bad  as 
to  the  after-bom  children,  for  that  it  must  be  construed  as  if  the  appointment 
had  been  made  at  the  day  of  creating  the  power;  and,  therefore,  bad  in  toto. 
But  if  it  were  practicable  to  tack  on  a  term  of  twenty-one  years  absolute  to  any 
life  or  lives  in  being,  before  the  estate  should  absolutely  vest,  that  decision 
must  be  wrong,  and  the  survivor  might  have  appointed  to  any  of  her  daughter*s 
issue  that  should  be  born  within  twenty-one  years  after  her  own  decease.  That 
term,  therefore,  after  a  life  or  lives  in  being,  is  not  given,  unless  it  be  a  term  of 
twenty-one  years  created  for  the  purpose  of  giving  the  infant,  who  is  to  take 
the  estate,  time  to  come  of  age.  In  RoiUledge  v.  Dorrill  it  was,  however,  held, 
that  the  void  limitations  were  sufficient  to  prevent  a  subsequent  limitation  over 
to  legitimate  objects  of  the  power  from  taking  effect.  If,  therefore,  the  son  of 
J,  y.  Beard  had  had  a  son,  that  ^person,  being  the  unborn  son  of  an  r^^iA 
unborn  son,  could  take  no  estate,  but  the  limitation  to  him  would  prevent  ^ 
the  limitation  over  to  Joseph  Beard  from  taking  eflfect,  for  he  is  not  to  take  except 
in  the  event  that  the  grandson  of/.  /.  Beard,  taking  an  estate,  should  die  under 
twenty-one ;  whereas  tiiat  grandson  never  takes  any  estate  at  all,  and  there  is 
nothing  to  support  the  limitation  to  Joseph  Beard,  unless  the  interposiiiou  is 
allowed  of  a  term  in  gross,  created  for  no  other  ptirpose  than  to  prolong  the 
time  of  limitation  and  render  the  estate  inalienable  during  that  period:  tlie  effect 
is,  that  J,  J,  Beard  takes  an  estate  for  ninety-nine  years  determinable  with  his 
life,  with  remainder  to  his  first  son  for  ninety-nine  years  determinable  witli  his 
life,  with  remainder  to  J,  J,  Beard  in  fee. 

Best  denied  that  there  was  in  this  case  any  creation  of  a  term  of  twenty-one 
years  absolute,  without  reference  to  the  period  of  infancy:  therefore  he  was 
not  called  upon  to  controvert  the  illegality  of  such  a  term.  From  the  Duke  of 
Norfolk^ s  case,  3  Cha.  Ca,  1,  downwards,  all  the  authorities  have  held,  that  an 
estate  may  be  tied  up  during  the  life  or  lives  in  being  and  the  minority  of  an 
unborn  child.  The  object  of  the  law  is  to  prevent  a  perpetuity.  In  Reily  v. 
Fowler,  WUm,  309,  fVilmot,  C.  J.,  says,  "  As  the  law  has  been  now  settled 
about  a  century,  and  universally  known,  it  ought  to  appear  clearly  and  explicitly 
that  the  testator  meant  an  illegal  limitation.  The  proof  of  such  an  intention 
lies  upon  the  party  who  asserts  it.  If  that  intention  does  not  appear,  if  tliere 
is  the  least  doubt  about  it,  the  presumption  would  be,  that  he  meant  a  disposi- 
tion he  was  enabled  to  make  by  the  rules  of  law,  and  not  a  disposition  con- 
demned by  the  law."  Long  v.  Blackcdl,  7  T.  R,  102.  Lord  Kenyon,  0.  J., 
lays  it  down  as  *^  an  established  rule,  that  an  executory  devise  is  good,  if  it 
must  necessarily  *happen  within  a  life  or  lives  in  being,  and  twenty-one  rs^ii 
years,  and  the  fraction  of  another  year,  allowing  for  the  time  of  gesta-  ^ 
tion."  The  present  case  comes  within  that  rule,  for  as  soon  as  any  of  the 
issue  male  became  twenty-one,  this  executory  devise  would  take  effect  by  the 
estate  vesting  absolutely  in  him  and  becoming  alienable.  The  executory  devise 
over  is  only  in  case  of  such  issue  not  reaching  the  age  of  twenty-one  years. 
Coodtille,  on  demise  of  Gurnallv,  Wood,  7  T,  R,  102  n.,  Willes,  C.  J.,  says, 
''  First  it  was  held  that  the  contingency  must  happen  within  the  compass  of  a 
life  or  lives  in  being,  or  a  reasonable  number  of  years ;  at  length  it  was  extend- 
ed a  little  further,  namely,  to  a  child  in  ventre  sa  mere  at  the  time  of  the  father's 
death;  because  as  that  contingency  must  necessarily  happen  within  less  than 
nine  months  after  the  death  of  a  person  in  being,  that  construction  would  intro- 
duce no  inconvenience;  and  the  rule  has  in  many  cases  been  extended  to 
twenty-one  years  after  the  death  of  a  person  in  being,  as  in  that  case  likewise 
there  is  no  danger  of  a  perpetuity."  This  case  is  within  that  rule,  and  neither 
Stephens  v.  Stephens,  nor  any  of  the  cases  cited,  contradict  it.     It  may  be 
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admitted  to  Lord  AlvanUy  that  there  cannot  be  an  absolute  term  of  twenty-one 
years  added  to  the  life  or  lives  in  being,  but  a  person  may  give  an  estate  for  life 
10  A.^  and  over  to  an  infant,  and  tie  up  the  property  during  the  minority  of  that 
iafant.  It  is  not  attempted  in  thia  case  to  create  such  a  term  for  twenty-one 
years  absolute,  but  only  to  render  the  estate  inalienable  during  the  minority  of 
one  of  the  persons  who  was  intended  by  the  testator  to  take.  Routledge  v. 
Jhrril  is  inapplicable;  there  the  daughter  was  not  born  at  the  time  of  creating 
the  power;  therefore  it  was  attempted  in  that  case  to  attach  the  twenty-one 
years  not  to  a  life  or  lives  in  being,  but  to  an  estate  given  to  an  unborn  child. 
*4121  ^'^^''^^^  ^^  ^^611  placed  on  the  inconvenience  that  during  the  period  '^of 
-'  twenty-one  years  neither  the  child  of  the  son  of  J.  J.  Beard,  nor  the 
great  uncle  Joseph  Beard,  could  take,  but  the  heir;  but  in  many  cases  a  stranger 
who  is  the  heir  takes  the  estate  for  a  time,  until  an  executory  devise  takes  effect. 
JJoyd  V.  Carew,  Show,  P.  C.  137.  Hopkins  v.  Hopkins,  Forr.  43,  S,C.  1. 
^fk.  561,  and  1  Fez,  268.  The  inconvenience  would  be  the  less  in  this  par- 
ticular instance,  because  the  heir  is  the  eldest  son,  one  of  the  family,  and  an 
object  of  the  testator's  bounty:  he  would  take  the  rents  and  profits  in  the  mean 
time  until  some  one  of  the  children  attained  twenty-one  years,  and  then  that 
one  would  take  the  estate  absolutely:  if  they  all  died  under  twenty-one,  the 
estate  would  go  over  to  Joseph  Beard,  And  this  construction  will  effectuate 
tlie  testator's  intent,  without  entrenching  on  any  rule  of  law.  There  is  no  affec- 
tation here  of  making  the  estate  inalienable  for  a  longer  time  than  the  law  per- 
mits, viz.  a  life  or  lives  in  being,  and  twenty-one  years  afterwards.  The  de- 
fendants, therefore,  are  entitled  to  judgment  as  before. 

Shepherd,  in  reply.  The  intent  of  the  will  was  to  create  a  perpetuity. 
This  is  a  term  of  twenty-one  years,  without  reference  to  the  minority  of  any 
person  whom  the  rules  of  law  permit  to  take  under  this  will ;  the  case  is  the 
same  as  if  the  vesting  of  the  estate  had  been  made  dependent  on  the  majority 
of  a  perfect  stranger.  What  Lord  Kenyon  says  of  the  time  of  gestation,  must 
be  taken  as  said  with  reference  to  that  particular  case.  The  position,  says 
Lord  milvanley,  is  true  as  applied  to  particular  c»Mes,  but  not  to  the  abstract. 
It  enlarges  the  period  of  time  only  because  the  person  taking  the  estate  cannot, 
by  the  rules  of  law,  alienate  till  he  does  come  of  age,  and  the  time  is  not  to  be 
enlarged  except  in  those  especial  cases  where  there  is  that  reason  for  it.  In 
*4131  ^^^  manner  the  months  of  gestation  are  not  to  be  added  to  *the  time, 
^  unless  in  those  cases  where  tliere  is  an  infant  in  ventre  sa  mere;  it  has 
never  yet  been  contended  for,  as  a  rule  of  law,  that  twenty-one  years  and  nine 
months  may  in  all  cases  be  added  to  a  life  or  lives  in  being.  The  rule  of  law 
may  be  more  properly  expressed  as  requiring  the  estate  to  vest  within  the 
compass  of  a  life  or  lives  in  being,  and  the  extensions  of  the  periods  of  minority 
»nd  gestation  may  both  equally  be  considered  as  exceptions  to  the  rule.  The 
Imitation  over  to  Joseph  Beard  is  too  remote :  the  first  son  of  /.  J,  Beard 
must,  therefore,  take  a  life  estate,  and,  after  that,  /.  /.  Beard  takes  a  remainder 
in  fee. 

Iahs  and  Vaughan  took  notes  for  another  argument. 

Cur.  adv.  vtdi. 

The  court  on  the  first  day  of  Michaelmas  term,  I813«  sent  to  the  Master 
of  the  Rolls  a  copy  of  the  following  certificate  upon  the  additional  query. 

Having  heard  the  aiguments  of  counsel  in  this  case,  we  are  of  opinion  that 
the  limitations  over  in  me  event  of  there  being  no  son  or  sons  of  John  James 
Rtard,  nor  issue  male  of  such  son  or  sons,  living  at  the  death  of  John  James 
Beard,  or,  there  being  such  issue  male  at  that  time,  they  shall  all  die  before 
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they  attain  their  respective  ages  of  twenty-one  years  without  lawful  issue  male, 
are  not  affected  by  the  circumstance  that  they  are  to  take  effect  at  the  end  of 
an  absolute  term  of  twenty-one  years  aller  a  life  in  being  at  tlie  death  of  the 
testator,  without  reference  to  the  infancy  of  the  person  intended  to  take,  nor  by 
the  circumstance  that  there  may  be  issue  of  John  James  Beard  living  at  his 
death,  to  whom  the  estate  is  given  by  the  will,  but  who  would  be  incapable  of 
taking  according  to  the  former  certificate  *from  the  judges  of  this  court,  r«^i  ^ 
for  whose  death  under  twenty-one,  the  limitation  over  in  the  event  ^ 
before  mentioned  must  await, 

J.  Mansfdeld, 
J.  Heath, 
A.  Ghambss, 

y.  GiBBS. 
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CASES 

ARGUED    AND    DETERMINED 

IN  THB 

COURTS  OF  COMMON  PLEAS. 

AND 

EXCHEQUER  CHAMBER, 

IN 

EASTER  TERM, 

IN  THB 

FIFTY-FOURTH  YEAR  OF  THE  REIGN  OF  GEORGE  III,  1814. 


MEMORANDA. 

Ix  the  Hilary  Tacation  the  right  Honorable  Sir  James  Mansfield,  Knight,  re- 
signed the  office  of  Lord  Chief  Justice  of  His  Majesty's  Coart  of  Common 
Pleas; 

And  the  Right  Honorable  Sir  Vicary  Gibbs,  Knt.,  then  Lord  Chief  Baron  of 
His  Majesty's  Court  of  Exchequer,  was  appointed  to  the  office  of  Lord 
Chief  Justice  of  the  Court  of  Common  Pleas. 

And  Sir  Alexander  TTumison,  Kut.,  one  of  the  Barons  of  His  Majesty's  Court 
of  Exchequer,  was  appointed  to  the  office  of  Lord  Chief  Baron  of  that  Court, 
and  was  soon  after  appointed  one  of  His  Majesty's  Most  Honorable  Privy 
Council. 

And  Richard  Richards,  Esq.,  one  of  His  Majesty's  Counsel,  and  Chief  Justice 
of  the  County  Palatine,  of  Chester,  *was  appointed  one  of  the  Barons  r«^i /> 
of  the  Exchequer;  and,  being  called  to  the  degree  of  the  Coif,  he  L  ^  ^ 
gave  rings,  with  the  motto  **  Lex  est  ratio  summa  ;"  he  received,  upon  the 
occasion  of  his  promotion,  the  honor  of  knighthood. 

Sir  William  Garrow,  Knight,  His  Majesty's  Attorney- General,  was  appointed 
to  the  vacant  office  of  Chief  Justice  of  the  County  Palatine  of  Chester. 
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KINGSWORTH  v.  BRETTON.  cl  al. 

[1  Marsh.  106.  S.  C] 

A  magistrate  who  conTicts  an  nnqualified  person  of  killing  ffame  under  the  slat.  5  Ann, 
c.  14.,  and  causes  his  dog  to  be  brought  for  the  purpose  of  seizing  it,  may  order  the  dog 
to  be  killed  without  any  formal  a(i(judication  of  seizure. 

This  was  an  action  fi)r  killing  the  plaintiff  *s  dog :  it  was  tried  at  the  last 
spring  assizes  for  Kent,  before  Thomson^  G.  B.  An  information  against  the 
plainiifT  for  sporting  without  being  qualified,  being  laid  before  the  defendant, 
Bretton,  who  was  a  magistrate,  after  some  question  about  the  plaintiff's  quali- 
fication, the  magistrate  convicted  the  plaintiff  in  the  penalty  of  5/.,  which  he 
instantly  paid.  Some  conversation  then  took  place  between  the  magistrate  and 
the  defendant ./entme//, who  was  his  clerk,  respecting  the  plaintiff's  dog,  which 
the  plaintiff  had  previously  sent  for.  The  result  of  their  deliberation  was,  that 
the  defendant  Jemmett  ordered  a  person  to  take  the  dog  out  of  the  house  and 
shoot  it,  which  was  accordingly  done.     The  plaintiff  was  nonsuited  ;  and 

Shepherd,  Solicitor-General,  now  moved  to  set  aside  the  nonsuit,  upon  the 
ground  that,  although  the  statute  5  w9nn.  c.  14.  s.  4.  gives  authority  to  the  ma- 
gistrates, upon  conviction  of  an  unqualified  person  for  keeping  or  using  any 
greyhounds,  setting  dogs,  &c.  to  kill  and  destroy  game,  '*  to  take  away  such 
dogs  which  shall  be  in  the  power  or  custody  of  any  person  or  persons  not  ruAn 
^qualified  by  the  laws  to  keep  the  same,  to  their  own  proper  use,  without  ■- 
being  accountable  to  any  person  or  persons  for  the  same,"  yet  that  it  was  ne- 
cessary that  the  magistrate  should  indicate  his  intention  of  so  doing,  by  some 
adjudication,  formal  declaration,  or  act  of  seizure,  nothing  of  which  sort,  as  he 
was  instructed,  had  taken  place  here ;  and  although  afler  such  act,  when  the 
dog  had  become  his  own,  the  magistrate  might  lawfully  have  destroyed  it,  yet 
in  this  case,  while  the  dog  continued  to  be  the  property,  and  in  the  possession 
of  the  plaintiff,  and  no  act  had  been  done  to  vest  the  property  in  the  defendant 
Bretton,  the  defendants  were  not  warranted  in  killing  it ;  otherwise  a  magis- 
trate might  take  on  himself  to  shoot  the  dogs  of  all  unqualified  persons,  wiiliout 
any  adjudication  whatever. 

GiBBS,  G.  J.  There  is  no  doubt  but  that  the  magistrate  had  a  right  to  take 
tliis  dog  to  his  own  use ;  and  having  a  right  to  take  the  dog,  afler  he  had  taken 
it,  nothing  that  he  could  do  with  it  could  be  an  injury  to  the  former  owner.  An 
information  is  laid  under  this  statute  for  killing  game.  I  take  it  for  granted,  it 
appeared  in  the  course  of  the  examination  that  the  plaintiff  kept  a  dog  :  tiiere- 
upon  the  dog  was  sent  for,  the  man  is  convicted,  and,  afterwards,  some  conver- 
sation takes  place  between  the  justice  and  his  clerk ;  the  clerk  orders  the  dog 
to  be  killed ;  there  can  be  no  doubt  whatever  with  what  intention  the  dog  was 
sent  for,  with  the  intent  of  seizing  it  by  the  justice  as  forfeited.  This  then  was 
a  sufEcient  act  of  taking  possession,  and  it  would  be  idle  to  grant  you  a  rule  nUh 
for  it  is  evident  that  you  could  not  sustain  it. 

Rule  refused. 
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•KING  V  JONES  and  ROWLAND,  Executors  of  RICHARD  GRIFFITH. 

[1  Marsh.  107.  8.  C] 

A  covenant  to  do  all  lawful  and  reasonable  acts  for  further  assurance  includes  the  levying 
a  fine,  though  not  named.    So,  the  satisfyine  judgments. 

Vpoo  a  covenant  with  A.  and  his  heirs  to  ao  all  lawful  and  reasonable  acts  for  further  as- 
surance upon  request,  and  a  request  made  by  the  purchaser  in  his  lil'o  to  levy  a  tine,  and 
neglect  so  to  do,  the  ancestor  not  being  evicted  in  his  life,  but  the  heir  being  evicted 
afterwards,  the  heir  may  maintain  an  action  upon  the  request  uf  the  ancestor,  and  refu- 
sal made  to  him. 

Because  the  ultimate  damage  had  not  accrued  in  the  life  of  the  ancestor. 

But  the  ancestor,  if  he  had  pleased,  might  also  have  sued.    Per  Mtuujteld^  C.  J. 

Sfmb.  That  a  request  to  levy  a  fine  at  the  expense  of  the  conusee,  includes  a  virtual 
promise  to  pay  the  costs  oi  a  writ  ofdedimus  potettatem  for  taking  the  acknovvledgment 
at  the  conusor's  home,  he  not  living  in  town. 

This  was  an  action  of  covenant  brought  by  the  heir  of  a  vendee  against  the 
executors  of  a  vendor,  for  the  breach  of  a  covenant  for  further  assurance.  The 
plaiaiiflf  declared  upon  an  indenture  made  the  7th  of  October,  1794,  between  71 
IVorge  of  the  first  part,  Richard  Griffith  and  Mary  his  wife  of  the  second 
part,  and  John  King,  (deceased)  of  the  third  part,  whereby,  in  consideration 
of  300/.  paid  by  J,  King,  at  tlie  request  of  R.  Griffith  and  Mary  his  wife,  to 
T,  f Forge,  in  discharge  of  a  mortgage  debt  of  3007.  and  of  855/.,  paid  to  i?. 
Griffith  and  wife,  and  «/.  fVorge,  with  the  consent  and  approbation,  and  by  tlie 
direction  and  appointment  of  Griffith  and  wife,  did  bargain,  sell,  assign,  aUen^ 
release,  and  confirm  to  •/.  King  deceased,  and  his  heirs  and  assigns,  a  messuage 
and  hereditaments  in  the  parish  of  Beachampton,  Bucks,  to  hold  the  same 
unto,  and  to  the  only  use,  of  J.  King,  his  heirs  and  assigns,  and  Griffith,  for 
himself  and  wife,  and  for  tlieir  and  each  of  their  heirs,  executors,  and  adminis* 
trators,  did  thereby  covenant  with  J,  King,  (deceased,)  his  heirs  and  assigns^ 
(amongst  other  things,)  that  Griffith  and  wife,  and  their  heirs,  and  all  and 
every  other  person  and  persons  having,  or  lawfully  claiming,  or  who  should  or 
might  at  any  time  thereafler  have  or  lawfully  claim  any  estate,  right,  trust,  or 
interest,  at  law  or  in  equity,  of,  in,  to,  or  out  of  the  messuage  and  premises 
thereby  granted  and  released,  or  any  part  thereof,  should  and  would,  from 
^Aitn  *tiine  to  time,  and  at  all  times  thereafter,  upon  every  reasonable  re- 
-^  quest,  and  at  the  proper  costs  and  charges  in  the  law  of  «/.  King,  his 
heirs  and  assigns,  make,  do,  and  execute,  or  cause  and  procure  to  be  made, 
done,  and  executed,  all  and  every  such  further  and  other  lawful  and  reasonable 
act  and  acts,  thing  and  things,  conveyances  and  assurances  in  the  law  whatso* 
ever,  for  the  further,  better,  more  perfect,  and  absolute  granting,  conveying,  and 
assuring  of  the  premises  unto,  and  to  the  use  of,  the  deceased  J.  King,  his  heirs 
and  assigns  for  ever ;  as  by  him,  his  heirs  or  assigns,  or  his  or  their  counsel, 
should  be  reasonably  devised,  or  advised  and  required,  so  as  such  further  assu- 
rances should  contain  in  them  no  further  or  other  warranty  or  covenants,  than 
against  the  person  or  persons,  and  his  and  their  heirs,  who  should  make  or  do 
the  same ;  and  so  as  the  party  or  parties  who  should  be  so  requested  to  make 
such  further  assurance,  should  not  be  compelled,  or  compellable,  for  the  making 
or  doing  thereof,  to  go  or  travel  from  his,  her,  or  their  respective  places  oi 
abode  or  dwelling ;  by  virtue  of  which  grant  and  conveyance  King  deceased 
in  his  lifetime  entered,  and  became  and  was  seised  in  his  demesne  as  of  fee ; 
and  on  the  first  day  of  December,  1797,  he  died  seised,  whereupon  all  his  estate 
and  interest  in  the  premises  descended  to  the  plaintiff,  as  his  son  and  heir,  and 
thereby  the  plaintiff  became  seised  of  the  same  premises  in  his  demesne  as  of 
fee,  and  continued  so  seised  thereof,  until  the  time  of  his  being  dissebed  and 
dispossessed  thereof  as  hereinafter  mentioned ;  and  the  plaintiff  averred  that 
King  deceased,  in  his  lifetime,  for  the  better,  more  perfect,  and  absolute  grants 
ing,  conveying,  and  assuring  of  the  premises,  did  on  the  10th  of  October 1 179$ 
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request  Griffith  that  he  and  Mary  his  wife,  at  the  proper  costs  and  chains  in 
the  law  of  Atng  deceased,  would  levy  a  fine  to  pass  the  estate  *of  Mary  rmAOQ 
legally  to  King  deceased,  his  heirs  and  assigns ;  yet  they  before  tlieir  ^ 
decease  did  not  nor  would  at  the  proper  costs  and  charges  in  the  law  of  King 
deceased,  levy  a  fine  for  such  purpose,  but  wholly  refused  and  neglected  so  to 
do,  contrary  to  tiie  tenor  of  the  indenture,  and  the  covenant  of  Griffith  in  that 
behalf;  by  means  whereof,  and  afterwards,  and  after  the  death  of  King  tiie 
purchaser,  and  before  the  commencement  of  this  suit,  on  the  1st  day  o(  June^ 
1810,  haac  Johnson^  the  devisee  of  Afary,  after  her  death,  by  reason  of  no 
such  fine  having  been  levied,  having  a  lawful  right  and  tide  to  the  same  premi- 
ses with  the  appurtenances,  (and  not  a  title  derived  by,  or  from  either  King 
the  deceased,  or  the  plaintiflf,]  entered  into  the  same,  in  and  upon  the  posses* 
sion  of  the  plaintiff  and  lawfully  ejected  the  plaintiff  against  his  will,  by  due 
process  of  law,  from  the  possession  of  the  same  premises,  contrary  to  such 
covenant  of  Griffith  by  him  made  with  King  the  deceased  ;  and  so  the  plain- 
tiff averred  that  Griffith  in  his  lifetime,  and  the  defendants  as  his  executors 
since  his  death,  had  not,  although  requested,  kept  the  covenant  so  made  by 
Griffith  with  King  the  deceased,  in  his  lifetime,  but  had  broken  the  same  to 
the  plaintiff's  dama^^  of  1000/.  The  defendants  pleaded  first,  non  estj'actum; 
secondly,  that  King  the  deceased,  in  his  lifetime  did  not  request  Griffith  that 
he  and  Mary  his  wife  would  levy  a  fine  to  pass  the  estate  of  Mary  to  King 
the  deceased,  his  heirs  and  assigns  ;  and  thirdly,  (relying  on  the  circumstance 
that  the  plaintiff  in  alleging  his  breach  had  not  averred  any  tender  by  the  de- 
ceased of  a  writ  of  dedimtis  potesiatem  to  take  the  acknowledgment  of  the 
fine  at  the  house  of  Griffith,)  that  Griffith  and  Mary  his  wife,  for  levying  die 
supposed  fine  in  the  declaration  mentioned,  and  which  it  was  thereby  supposed 
Griffith  was  requested  to  levy  with  Mary  his  wife,  to  pass  the  estate  of  Mary 
to  King  the  deceased,  his  heirs  and  assigns,  would  have  *been  compelled  rmsc*  i 
and  compellable  to  go  and  travel  from  their  place  of  abode  and  dwelling  ^ 
to  His  Majesty's  Court  of  Common  Pleas  at  Westminster,  The  plaintifT,  as 
to  the  first  and  second  pleas,  joined  issue,  and  as  to  the  last  plea,  protesting 
against  its  sufHcicncy,  replied,  that  Griffith  and  wife  for  levying  the  fine  in  tlie 
declaration  mentioned,  would  not  have  been  compelled  or  compellable  to  go 
and  travel  from  their  place  of  abode  and  dwelling.  The  defendants,  in  their 
rejoinder,  joined  issue  on  the  replication  to  the  last  plea. 

Upon  the  trial  of  this  cause  at  the  Buckingham  springy  assizes,  1813,  before 
Marshall,  Seijt.,  the  facts  appeared  to  be,  that  Alary  Deacle,  in  1787,  being 
seised  in  fee  simple  in  possession  of  the  premises  in  question,  by  lease  and 
release  of  the  24th  and  25th  of  October,  1787,  mortgaged  the  same  to  J.  Worge 
for  300/.  In  1793  she  intermarried  with  i?.  Griffith,  By  lease  and  release 
mentioned  in  the  pleadings,  the  premises  were  conveyed  as  therein  stated. 
King  died  in  1797,  and  the  plaintiff  as  the  heir  at  law  of  his  deceased  father, 
thenceforth  received  the  rents  and  profits.  Ji,  Griffith  died  in  1804,  leaving 
the  defendants  his  executors.  Mary  Griffith  survived  her  husband,  and  died 
in  May,  1805,  after  having  duly  made  and  published  her  last  will  so  as  to  pass 
real  estates,  bearing  date  the  3d  of  February,  1805,  and  she  thereby  devised 
all  her  real  estates  to  Iscutc  Johnson  upon  the  trusts  therein  mentioned.  In 
December^  1805,  /.  Johnson  filed  his  bill  against  the  plaintiff,  praying  to  be  let 
into  possession  of  the  premises  under  the  will  of  Mary  Griffith^  and  for  an 
account  of  the  rents  and  profits  received  by  King,  and  that  he  should  be 
decreed  to  convey  the  same  to  /.  Johnson  on  payment  by  him  of  what  might 
remain  due  of  the  300/.,  after  accounting  for  tlie  rents  and  profits.  By  the 
decree  made,  the  plaintiff  was  directed  *to  re  convey  the  premises  to  r^A.yo 
Johnson,  upon  being  paid  the  300/.  and  accounting  for  the  rents  and  ^ 
profits,  and  which  re-conveyance  was  accordingly  executed.  As  to  the  demand 
of  further  assurance,  it  was  proved  that  the  conveyance  having  been  originaliy 
executed  and  the  money  paid,  under  an  assertion  of  Griffith  Uiat  the  mortgage 
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in  fee  rendered  a  fine  unnecessary ;  the  plaintiflf  had,  a  few  months  afterwards, 
taken  further  opinions,  which  stated  the  necessity  of  having  a  fine  levied,  and 
Griffith^  upon  this  being  communicated  to  him,  undertook  to  do  it  at  his  own 
expense.  His  wife  was  then  living:  there  were  various  communications 
betfveen  the  parties  for  about  eighteen  months,  during  which  Griffith  gave  the 
deceased  Kxns^  to  understand  that  the  fine  was  going  on.  It  was  never,  how- 
ever, perfected.  The  jury  found  a  verdict  for  the  plaintiflf  for  955/.,  consisting 
of  855/.,  so  much  of  the  purchase-money  as  the  plaintiff  had  not  been  repaid 
as  assignee  of  the  mortgage  under  the  decree,  and  1 00/.  for  interest. 

Blo99etj  Seijt.,  in  Easter  term,  1813,  moved  first  in  arrest  of  judgment, 
ciUDg  Co.  Dig,  Coverumt^  B.  2.  B.  3.,  upon  the  ground  that  the  breach  having 
been  in  the  lifetime  of  the  ancestor,  the  damages  belonged,  not  to  the  heir,  but 
to  the  executor ;  secondly,  that  if  the  judgment  should  not  be  arrested,  the 
damages  might  be  reduced  by  taking  oft*  the  100/.  which  the  jury  had  given 
ibr  interest,  for  that  it  was  the  plaintiff's  own  laches  that  he  did  not  sue 
instandy  oa  the  eviction,  and  in  that  case  no  interest  would  have  accrued. 
Upon  the  last  point,  the  court  observed,  that  the  plaintiff  was  entided  upon  this 
same  declaration  to  recover  damages,  for  all  the  time  passed,  during  which 
he  had  been  kept  out  of  the  possession  of  the  estate,  and,  therefore,  as  he 
would  be  entitled  to  an  equivalent  or  greater  sum  under  auother  name,  it  would 
*42^1  be  useless  to  grant  a  rule  upon  *that  ground,  but  they  granted  a  rule 
-^  nin  to  arrest  the  judgment. 

Sdloru,  Serjt.,  now  showed  cause  against  this  rule.  He  relied  on  three 
points ;  first,  that  this  was  a  covenant  with  the  purchaser  and  his  heirs :  sec- 
ondly, that  it  ran  with  the  land  :  and,  thirdly,  that  no  actual  damage  had  been 
sustained  until  the  eviction,  which  was  after  the  death  of  the  ancestor ;  there- 
fore, the  plaintiff,  as  heir,  was  the  proper  person  to  sue  for  this  breach.  Filzh. 
N,  B,  340.  A  covenant  to  levy  a  fine  of  land  is  a  real  covenant,  341.  *^  If  a 
man  make  a  covenant  by  deed  to  another  and  his  heirs,  to  enfeoff  him  and  his 
heirs  of  the  manor  of  D.,  &c.,  now  if  he  will  not  do  it,  and  he  to  whom  the 
covenant  is  made  dieth,  his  heirs  shall  have  a  writ  of  covenant  upon  that  deed ; 
and  also  his  assigns  shall  have  a  writ  of  covenant,  where  the  covenant  is  made 
to  him  and  his  assigns."  This  intends  a  request  and  refusal  in  the  life  of  the 
ancestor.  So,  the  covenant  enures  to  the  assignee  of  the  estates.  Middlemore 
T.  Goodali^  Cro,  Car,  503.  It  is  not  necessary  to  show  that  the  executor 
could  not  maintain  this  action,  it  is  enougli  to  show  that  the  heir  can ;  there 
may  be  cases  wherein  the  action  may  be  brought  by  either,  although  both  could 
not  recover  double  damages  for  the  same  breach.  In  Lucy  v.  Lemngton^  1 
VaU,  175,  S.  C.  2.  Lev.  26,  the  court  held  that  the  executor  might  maintain 
an  action  upon  a  breach  in  the  time  of  the  testator,  but  they  by  no  means 
decided  that  the  heir  could  not.  In  that  case  it  was  of  necessity  that  the  exe- 
cutor should  sue,  for  the  eviction  was  entire  in  the  time  of  the  ancestor;  there 
was  no  heir  to  the  estate,  for  there  was  no  seisin  of  the  ancestor  at  the  time  of 
liis  decease.  Vin,  Ab.  Covenant^  H,  pL  5.  note,  cites  Palm.  558,  and  the 
case  of  Wotton  v.  Cook,  Dyer^  337,  6.,  and  is  applicable  here,  **  that  the  intent 
*424l  ^^  ^^  covenant  is  to  have  *the  estate  conveyed  to  the  heir,  which  cove- 
•^  nant,  had  it  been  performed,  the  heir  would  have  advantage  of  what- 
ever by  the  performance  of  the  covenant  would  have  accru^ad,  and  by  the  same 
reason  he  shall  have  the  damages  which  accrue  by  the  non-performance 
thereof;"  for  although  in  that  case  the  breach  was  not  in  the  time  of  the  heir, 
yet  in  the  present  case,  if  the  fine  had  been  levied  in  the  time  of  the  ancestor, 
the  heir,  the  plaintiflf,  would  now  have  been  enjoying  the  benefit  of  it ;  and, 
therefore,  by  parity  of  reasoning,  he  ought  to  be  able  to  maintain  an  action  for 
the  loss  of  that  benefit :  thirdly,  there  was  no  divesting  of  the  estate  of  the  an- 
cestor in  the  present  case.  No  evil  accrued  by  reason  of  the  breach  to  tlie 
ancestor  in  his  lifetime.  If  the  whole  damages  that  could  accrue  by  reason  of 
tUc  breach  had  resulted  in  his  time,  they  would  have  resulted  to  the  ancestoti 
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and  would  have  survived  to  his  executor,  but  upon  the  refusal  of  the  covenantor 
to  levy  the  fine,  non  constabat  that  the  covenantee  and  his  heirs  would  be  in 
any  respect  disturbed  in  consequence  of  the  refusal  to  levy  a  fine.  At  all 
events,  the  damage,  if  it  in  part  accrued  in  the  life  of  the  ancestor,  in  part  also 
accrued  in  the  time  of  the  heir :  the  substantial  breach  was  in  the  time  of  the 
heir,  there  was  no  positive  refusal  in  the  life  of  the  ancestor  to  levy  a  fine,  and 
there  was  abundant  time  afler  the  death  of  the  ancestor  for  the  fine  to  have 
been  levied  in  the  time  of  the  heir  before  the  eviction,  and  in  the  wife's  lifetime. 
The  negotiation  was  still  pending.  This,  therefore,  was  a  continued  or  renewed 
demand  by  the  heir,  and  a  continued  breach  in  his  time ;  for  the  devisee  had 
no  estate  as  long  as  the  wife  lived,  and  it  was  his  estate  that  wrought  the  dam- 
age ;  and  it  was  first  wrought  to  the  heir,  who  may,  therefore,  sustain  this  action. 
*  Shepherd  and  Blosset,  Serjts.,  contra,  agreed  that  this  was  a  real  (-♦^or 
covenant,  and  that  it  ran  with  tifie  land,  but  the  plaintiff's  counsel  had  ^ 
overlooked  the  distinction  between  a  covenant  broken  and  a  covenant  not 
broken.  A  continuing  covenant,  though  broken,  in  some  sense  runs  with  the 
land  ;  but  the  breach  of  the  covenant  committed  in  the  life  of  the  ancestor,  does 
not  descend  to  the  heir.  Co.  Dig.  Condition.  H.  p.  97,  he  who  covenants  for 
further  assurance  is  bound  to  do  all  acts  toties  quoties  he  is  required.  There- 
fore, the  objection  does  not  interfere  with  the  plaintiff 's  position,  that  the  cove- 
nant with  the  heirs  oi  John  JRng  enures  to  the  heirs  of  John  King;  it  does 
not  so  enure  to  the  heir,  but  that  the  covenantee  only  shall  have  the  advantage 
of  the  covenant  broken  in  his  time,  and  the  heir  of  the  covenantee  shall  have 
the  benefit  of  the  same  covenant  broken  in  his  time.  John  IRng,  the  heir, 
might  have  made  as  many  requests  for  further  assurance  as  he  pleased,  and  if 
those  requests  were  not  complied  with,  he  might  have  sued  on  the  refusal  as  a 
breach.  The  plaintiff,  therefore,  has  to  complain  only  of  himself,  that  being 
in  possession  of  the  estate  under  an  insecure  title,  from  1797  to  1804,  he  did 
not  think  fit  to  place  himself  in  such  a  condition  as  to  render  this  covenant 
available  to  him.  If  he  had  requested,  and  had  been  refused,  he  might  either 
have  sued  immediately,  or  have  waited  until  by  reason  of  an  eviction  he  could 
have  recovered  at  once  damages  for  all  the  loss  he  could  ever  thereby  sustain. 
The  argument  for  the  plaintiflf  is  this,  that  the  damages  not  having  accrued  by 
eviction  in  the  ancestor's  life,  he  could  not  himself  have  sued,  and  that  the  breach 
was  not  completed  but  by  the  eviction  of  the  heir.  The  eviction  is  not  the  breach, 
but  is  only  the  consequence  of  the  breach.  In  the  case  cited  of  a  covenant  to 
enfeoff,  no  part  of  the  performance  depends  on  a  previous  act  of  the  covenantee, 
as  in  the  case  of  a  ^covenant  for  further  assurance  on  request.  That  r^^o^ 
authority,  therefore,  is  not  applicable.  This  covenant  is  not  exactly  L 
similar  to  any  other  real  covenant.  In  the  case  of  a  covenant  for  quiet  enjoy- 
ment, there  is  no  breach  till  eviction ;  there  eviction  constitutes  the  breach. 
Sheph.  Touchst.  170.  But  where  there  is  a  covenant  that  the  releasor  has  a  title 
to  convey,  the  covenant  is  broken  as  soon  as  the  deed  is  sealed  and  delivered 
if  the  relessor  has  not  a  title  ;  and  whoever  first  discovers  the  defect,  whether 
ancestor  or  heir,  may  sue.  There  is  a  perpetual  repetition  of  the  breach.  These 
covenants  all  have  their  own  separate  rules,  therefore,  to  govern  them.  In  the 
case  of  Lucy  v.  Levington,  both  breach  and  damages  were  complete  in  the 
time  of  the  ancestor,  for  the  ancestor  was  evicted  in  his  life.  There  it  was  held 
that  the  executor  could  sue,  and  that  the  heir  could  not  sue ;  for  there  was  in 
truth  no  heir  to  the  estate,  and  consequently  none  who  could  sustain  an  action 
for  damages.  As  to  the  case  of  Wotton  v.  Cook,  it  is  wholly  irrelevant.  The 
pleadings  are  found  in  Benloe  ^  Dal.  228.  p.  260.  Anders,  53.  Dyer,  3.  376. 
Covenant  between  three  parceners,  that  the  survivor  should  confirm  the  third 
part  of  premises  which  they  had  jointly  purchased,  to  the  heir  of  each  of  those 
who  died  :  that  covenant  was,  of  course,  for  the  benefit  of  the  heir  only,  and  to 
operate  only  from  the  death  of  the  ancestor.  It  is  indisputable  that  the  heir  and 
the  ancestor  cannot  both  recover  for  the  same  breach.     The  case,  therefore,  is 
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answered,  by  asking  whether  the  ancestor  could,  by  any  possible  means  have 
sued  on  this  covenant ;  for  if  he  could,  the  heir  could  not.  [^Mansfield,  C.  J. 
In  the  present  case  the  ancestor  might  have  sued,  no  doubt,  and  could  have 
recovered  the  whole  value  of  the  estate,  if  the  other  would  not  have  cor^  '^'ed : 
at  this  time  of  day  there  could  have  been  no  difficulty  upon  that  poinL  *  No 
M271  ^^^^  ^^®  eviction  has  nothing  to  do  with  the  ^breach  :  it  is  the  conse- 
-'  quence  of  the  breach.  Heathy  J.  It  is  only  a  consequential  damage.] 
The  ancestor  might  have  sued  upon  his  request  and  the  refusal  in  his  life,  and 
upon  his  decease  the  heir  might  have  requested,  and  upon  refusal  might  have 
sued,  but  the  damages  for  the  refusal  of  the  relessor  upon  the  request  of  the 
ancestor,  survived  to  the  executors,  and  not  to  the  heir. 

Cur.  adv,  vuU. 

Heath,  J.,  on  this  day  delivered  the  judgment  of  the  court. 

This  is  a  motion  in  arrest  of  judgment.  This  action  appears  to  have  been 
brought  by  the  plaintiff  as  heir  of  his  father,  against  the  defendant  as  executor 
oi  Richard  Griffith^  upon  the  covenant  of  the  testator ;  and  the  pleadings  dis- 
close these  facts  ;  by  lease  and  release  of  the  dth  and  7th  of  October ,  1794,  T, 
Worge  and  Griffith  and  his  wife  conveyed  certain  premises  to  J,  King;  and 
Griffith  covenanted  with  J.  King,  that  he  and  Mary  his  wife  would  do  all 
reasonable  acts  for  the  further  conveyance  of  the  premises.  The  pleadings 
iiirther  disclose,  that  there  was  a  request  made  by  John  King  the  ancestor,  to 
Griffith,  to  levy  a  fine ;  that  no  fine  was  levied :  that  /.  King,  the  ancestor, 
died ;  and  the  premises  descended  to  the  plaintiff  as  the  heir  of  John  King,  and 
that  the  plaintiff  has  since  been  evicted :  and  the  question  is,  whether  the 
plaintiff  can  sustain  this  action.  It  was  admitted  that  this  is  a  covenant  which 
rons  with  the  land.  Under  this  covenant  the  heir  might  call  for  further  assur- 
ances, even  to  levy  a  fine :  he  certainly  might  have  called  for  the  removal  of  a 
judgment,  or  other  incumbrances.  It  appears  that  John  King  the  ancestor, 
was  a  willing  purchaser:  he  paid  his  purchase-money,  relying  on  the 
vendor's  covenant:  he  required  him  to  pertbrm  it,  but  gave  him  time,  and 
*4281  ^^^  ^^^  ""^  *^^™  instantaneously  for  his  neglect,  but  waited  for  the 
-^  event.  It  was  wise  so  to  do,  until  the  ultimate  damage  was  sustained ; 
for  otherwise  he  could  not  have  recovered  the  whole  value:  the  ultimate 
damage,  then,  not  having  been  sustained  in  the  time  of  the  ancestor,  the  action 
remained  to  the  heir,  (who  represents  the  ancestor  in  respect  of  land  as  the 
executor  does  in  respect  of  personalty,)  in  preference  to  the  executor.  These 
are  the  principles  of  the  case :  how  are  the  authorities  ?  There  are  few  old 
authorities  directly  in  point,  but  there  is  but  one  recent  case  that  is  directly 
applicable.  The  old  authorities  are,  Fitzherbtrt,  N,  B.  Writ  of  Covenant, 
p.  341  C.  ''If  a  man  make  a  covenant  by  deed  to  another,  and  his  heirs,  to 
enfeoff  him  and  his  heirs  of  the  manor  of  D,,  &c.,  now,  if  he  will  not  do  it, 
and  he  to  whom  the  covenant  is  made  dieth,  his  heir  shall  have  a  writ  of  cove- 
nant upon  that  deed  :"  he  cites  the  case  of  Sir  Anthony  Cook,  Dy,  337 :  also 
reported  in  Anders,  53.  [Here  his  lordship  read  the  case.]  The  recent  deci- 
Bion  is  that  of  Kingdon  v.  Noftle,  last  Easter  term,  1  Maule  &  Sclwyn,  355, 
wherein  the  Court  of  King's  Bench  held  that  the  executor  could  not  recover 
upon  a  breach  of  the  defendant's  covenant  with  the  testator,  that  he,  the  defend- 
ant, had  a  good  title  to  convey,  the  testator  having  sustained  no  damage  in  bis 
lifetime ;  therefore,  it  follows  that  the  heir  might  so  recover.  The  court  there 
follow  the  doctrine  of  Lucy  v.  Levington,  and  they  advert  to  tlie  circumstance 
which  differs  that  case  from  this,  that  there  the  ultimate  damage  was  sustained 
in  the  time  of  the  ancestor,  and,  therefore,  the  land  did  not  descend  to  the  heir ; 
consequendy  the  covenant,  which  runs  with  the  land,  did  not  descend  to  the 
heir.  The  consequence  is,  that  this  judgment  ought  not  to  be  arrested,  and 
tliat  the  rule  must  be  discharged. 

Rule  discharged.! 
t  [15  Johns,  488,  fMt«,  4  Johns,  72,  Hamilton  et  a7.  v.  WUs<m,] 
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♦GRAVES  V.  EADES. 

[1  Marsh.  113.  S.  C] 

/.  pJiamtifT compromising  the  debt  with  the  defendant,  and  discharging  an  execution,  with- 
it  1  providing  for  his  attorney's  costs,  the  court  will  not  permit  the  attorney  of  his  own 
motion  to  sue  out  another  execution  for  the  costs. 

in  such  a  case  the  attorney  ought  to  apply  to  the  court  in  the  first  instance. 

Yauohan,  Seijt.,  had  obtained  a  role  nisi  to  set  aside  an  execution  for 
irregularity,  upon  the  ground  that  the  judgment  had  already  been  satisfied. 

Shepherd^  Solicitor-General,  showed  cause,  upon  the  ground  that  the  plaintiff 
bad  discharged  a  former  execution  which  had  been  issued,  upon  payment  of  a 
certain  sum  to  himself,  but  without  receiving  or  securing  the  costs  to  his 
attorney;  and  he,  therefore,  contended  that  the  attorney  was  justified  in  the 
course,  which,  after  demand  of  the  costs  from  the  defendant  and  refusal,  he  had 
taken,  namely,  in  suing  out,  without  any  consent  of  or  communication  with  the 
plaintifif,  another  execution  for  the  amount  of  his  costs  only.  The  solicitor- 
general  contended  that  this  was  a  case  of  collusion  between  the  two  principals 
to  wrong  the  plaintiff's  attorney,  and  he  cited  Welsh  v.  Hole^  1  Doug.  238, 
and  Read  v.  Dupper,  6  T.  R.  361. 

Vaughan  supported  his  rule. 

GiBBs,  C.  J.  In  this  case  there  has  been  one  execution  against  the  defendant : 
that  execution  is  got  rid  of  by  a  compromise  between  the  plaintiff,  in  person, 
and  the  defendant.  The  plaintiff's  attorney,  against  his  client's  consent,  takes 
out  another  execution.  This  is  a  very  strong  measure :  he  carves  for  himself. 
Ought  he  not,  as  in  that  case  of  Welsh  v.  Hole^  to  have  come  to  the  court  in 
the  first  instance,  and  have  taken  out  a  role  to  show  cause  why  the  defendant 
should  not  *pay  him  the  costs?  The  rule  must  be  absolute  to  set  aside  r^jnn 
the  execution,  but  no  action  ought  to  be  brought.  ^ 

Rule  absolute.! 

t  [See  4  Barn.  &  Aid.  466,  Marry,  Smith.    Yelv.  67,/.  m  noti$.} 


FOLEY  V.  MOLINE. 

[1  Marsh.  117.  S.  C] 

It  is  not  necessary  to  communicate  to  the  underwriter  the  fact  and  time  of  a  ship's  sailing, 
unless  circumstances  render  it  material  to  the  probability  of  her  safety. 

Best,  Serjt.,  moved  to  set  aside  the  verdict  which  had  been  found  for  the 
plaintiff  at  the  last  sittings  in  Guildhall,  before  Gibbs,  C.  J.,  upon  a  policy  of 
insurance,  upon  the  ground  that  at  the  time  when  the  owner's  agent,  who  lived 
at  fVeymouth,  wrote  instructions  to  the  broker  in  London  to  effect  the  policy, 
the  agent  was  apprised  that  the  ship  had  actually  sailed  on  her  voyage  from 
Youghall  to  f fey  month,  but  did  not  communicate  that  fact  to  the  broker,  and 
consequently  it  was  not  made  known  to  the  underwriter;  and  he  insisted  that 
the  time  of  a  ship's  sailing,  if  known  to  the  assured,  was  a  fact  material  to 
be  communicated  to  the  underwriters. 

Tlie  court  unanimously  agreed  that  there  was  no  pretence  for  the  proposition, 
as  a  general  rule,  that  it  was  necessary  to  communicate  to  the  underwriters 
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whether  the  yessel,  on  which  an  insurance  was  proposed,  had  sailed  or  not.t 
There  might  be  circumstances  that  would  render  that  fact  highly  material,  as 
if  the  ship  were  a  tnissing  ship,  or  out  of  time;  but  this  being  a  case  in  which 
there  was  no  snch  ingredient,  they 

Refused  the  rule, 
t  See  Fort  v.  Zee,  ante,  iiL  381. 


•431]  'TOMKINS  et  al.  v.  WILLSHEAR. 

[1  Marsh.  115.  S.  C] 

Awumpsit  will  lie  for  the  balance  of  an  account,  notwithstanding  the  items  on  each  side 

may  be  numerous. 

This  was  an  action  for  money  had  and  received,  and  on  an  account  stated ; 
it  was  tried  before  Richards^  B.,  at  the  Sttssex  spring  assizes,  1814,  when  the 
defendant  objected  that  the  action  could  not  be  maintained  under  the  circum- 
i^tances  of  the  case.  The  learned  baron  reserved  the  point,  but  wished  the  case 
to  go  to  the  jury,  who  accordingly  found  a  verdict  for  the  plaintiffs.  'The 
action  was  brought  to  recover  the  balance  of  a  banking  account,  which  had  run 
from  1800  to  1808.  In  1808  a  balance  was  struck:  between  1808  and  1811  a 
^rcut  many  sums  had  been  paid,  but  no  balance  struck.  The  balance  now  due 
appeared  to  be  134/.  It  was  objected,  on  the  authority  of  Scott  v.  Macintosh, 
2  Campb,  238,  that  assumpnt  was  not  the  proper  form  of  action  to  try  such  a 
caiii^e,  but  that  it  ought  to  be  an  action  of  account;  and  Campbell  cites  Gilb. 
Lcid.  192,  and  2  Keb.  781,  Lincoln  v.  Parr. 

Shepherd  J  Solicitor-General,  now  moved  to  set  aside  the  verdict  and  enter  a 
nonsuit  upon  the  ground  that  assumpsit  could  not  be  maintained. 

GiBBs,  C.  J.  A  sad  use  is  made  of  these  nisi  prius  cases.  I  remember 
that  case:  it  was  a  case  which  it  was  impossible  to  try ;  and  there  is  usually  a 
decency  about  counsel  which  prevents  them  from  pressing  that  to  a  conclusion 
which  can  never  be  concluded.  It  is  impossible  it  ever  can  have  been  de- 
cided, that  if,  upon  dissecting  an  account,  there  appears  money  due  upon  cer- 
tain items,  an  action  for  money  had  and  received  cannot  be  maintained.  The 
uie  of  the  action  of  account  is,  where  the  plaintiff  wants  an  account,  and  cannot 
♦4121  ^^^  evidence  *of  his  right  without  it;  but  if,  by  subtracting  the  amount 
-^  of  six  articles  on  the  one  side,  from  the  amount  of  nine  articles  on  the 
oilier,  the  plaintiff  can  make  out  that  a  balance  is  due  to  him,  even  of  50/.,  it  is 
iaipcssible  to  say  that  the  action  of  assumpsit  will  not  lie  for  that  balance. 
Here  the  plaintiff  takes  up  the  balance  stated  on  the  account,  proceeds  with  his 
evidence  through  many  other  items,  and  establishes  a  balance  due. 

Rule  refused.! 

^Arnold  y.  Wehb,  This  cause  came  on  to  be  tried  before  Dampier,  J.,  at  the  Taunton 
spring  a&sizes,  1814.  AsMumptit  for  the  balance  of  an  account.  The  briefs  on  both  sides 
rudsisted  of  about  thirty  brief  sheets  of  accounts,  closely  written.  The  plaintiff,  with 
great  absurdity,  refused  lo  refer.  Gaaelee^  for  the  dcfenaant,  objected,  on  the  authority 
01  Scott  y.  Idaeintoth,  2  Campb.  238,  that  account  was  the  proper  form  of  action,  and  that 
o*tMnq)$it  would  not  lie.  Dampier^  J.,  held,  that  whatever  doubt  might  have  been  made 
upon  the  subject  a  century  back,  the  action  oi assump»it  for  the  balance  due  on  the  result 
ot  numerous  mercantile  transactions  had  been  so  long  maintained,  that  it  was  now  much 
too  late  to  make  any  objection  to  it.  How  long  is  the  account  to  be,  which  is  to  prevent 
Off  saipf if  from  being  mamtained  f  If  asetimpetf  will  lie  for  the  price  of  one  parcel  ol  goods, 
or  to  recover  one  sum  lent,  why  not  for  two,  and  why  not  for  twenty  f  Although  the 
accounts  which  the  plaintiff  so  absurdly  pressed  the  court  to  trjr,  could  nor  be  examined 
between  tbe  Friday  when  they  were  then  sitting,  and  the  following  Monday  morning,  he 
could  not  say  that  the  action  would  not  lie.  FtU,  Serjt.,  and  Qiford,  for  the  plaintuT,  at 
ieni^h  succeeded  in  persuading  him  to  refer. 

Vol.  l— 29. 
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•GIBSON  V.  SERVICE. 

[1  Marsh.  119.  S.  C] 

A  vessel  laden  with  arms  and  powder,  which  had  given  bond  to  employ  them  in  trading 
on  the  coast  of  Afriea^  in  pursuance  of  an  agreement  made  in  England^  disposed  of  part 
of  the  cargo  on  the  coast  of  Africa,  to  a  neutral  Atneriean,  bound  for  Ckarlettown: 
Held,  that  the  voyage  pf  the  American  was  thereby  rendered  illegal,  and  incapable  of 
insurance. 

This  was  an  action  upon  a  policy  of  insurance,  effected  upon  the  American 
ship  Washington^  at  and  from  the  Congo  river  on  the  coast  of  Africa  to 
Chariestown.  The  cause  was  tried  at  Guildhall^  at  the  sittings  afler  Hilary 
term,  1814,  before  Cribba^  C.  J.,  when  it  appeared  that  at  the  time  when  the 
policy  was  efiected  the  Washington  and  an  English  vessel  named  the  Corydon, 
were  both  in  the  port  of  Liverpool.  The  Corydon  took  on  board  a  cargo  of 
gunpowder  and  arms,  and  before  she  sailed,  her  owners  had  given  to  the  officers 
of  the  customs  at  Liverpool^  security  in  treble  the  value  of  the  arms  and  gun- 
powder exported,  that  the  same  should  be  expended  in  trade  on  the  coast  of 
Africa,  which  is  required  by  the  statutes  29  G,  2.  c.  16.  «.  1,  2,  3,  and  4,  and 
33  G.  3.  c.  2.  s,  4,  coupled  with  a  proclamation  of  his  majesty  of  the  1 1th  of 
May,  1803.  The  Corydon  and  Washington  sailed  from  Liverpool;  but 
before  they  sailed  it  was  agreed  between  their  respective  owners,  that  the 
Corydon  should  make  over  a  part  of  the  gunpowder  and  arms  to  the  Washington, 
on  the  coast  of  Africa,  conceiving  it  would  still  make  a  part  of  the  cargo  of  the 
Corydon*  Gibbs,  C.  J.  thought  that  the  agreement  between  the  owners  of  the 
Corydon  and  Washington,  that  the  Corydon  should  deliver  to  the  Washington, 
on  the  coast  of  Africa,  arms  and  gunpowder  which  she  had  legally  taken  on 
board  for  traffickmg  on  that  coast,  was  illegal ;  that  it  was,  in  effect,  an  illegal 
exportation  by  the  Washington,  which  had  given  no  security  that  they  should 
be  trafficked  with  on  that  coast.  The  effect  was,  that  the  Americans  did,  by 
this  contrivance,  get  arms  from  this  country.  If  such  an  agreement  could  take 
effect  on  the  coast  of  Africa,  so  might  it  at  the  mouth  of  the  river  TTiames,  and 
the  consequence  ^would  be,  tliat  an  American  would  get  a  full  loading  ptioi 
of  arms  and  gunpowder  at  the  mouth  of  the  river,  and  go  off  insured  ^ 
by  English  underwriters.  And  under  his  lordship's  direction  the  plaintiflf 
was  nonsuited. 

Best,  Serjt.,  in  this  term,  moved  to  ^et  aside  the  nonsuit,  and  have  a  new 
trial.  The  act  33  6^.  3.  c.  2.  s,  4,  inflicts  a  specific  punishment,  that  the  ship 
shall  be  liable  to  forfeiture  in  which  the  arms  and  powder  are  illegally  exported : 
that  must  necessarily  mean  the  British  vessel  in  which  the  goods  leave  this 
country.  The  Corydon  only  is  subject  to  that  penalty ;  tlie  act  does  not  say 
two  ships  shall  be  forfeited,  but  one.  The  Washington hsid  not  offended:  she 
was  out  of  the  jurisdiction  of  English  law  when  she  took  these  goods  on  board. 
Supposing  that  the  agreement  entered  into,  when  she  took  these  goods  on  board, 
was  illegal,  the  act  does  not  subject  to  forfeiture  the  ship  whose  owner  enters 
into  an  illegal  agreement,  but  the  ship  which  actually  carries  out  the  gunpowder. 
It  may  be  inferred,  that  the  party,  which  the  legislature  subjects  to  the  punish- 
ment, is  the  party  whose  act  is  meant  to  be  prohibited ;  there  is  only  one  ship* 
therefore,  guilty,  viz.  that  which  carries  the  gunpowder  to  the  coast  of  Africa, 
The  offence  is  carrying  the  prohibited  articles  from  England,  not  taking  them 
^n  board  on  the  coast  of  Africa,  and  the  insurance  is  at  and  from  the  Congo 
nver.  The  Washington  had  committed  no  offence,  in  taking  goods  from  a 
Mp  which  had  committed  an  offence. 

Gibbs,  C.  J.  The  assured  is  carrying  into  effect  the  illegal  act  agreed  on  in 
ibis  country.  I  have  thought  a  great  deal  upon  this  case  since  I  decided  it,  and 
I  cannot  raise  to  myself  a  doubt  about  the  question.     In  all  revenue  matters,  if 


434] 


5  Taunton.  227 


M351  ^  foreigner  resident  in  a  foreign  country,  aids  *to  pack  the  goods  for 
J  smuggling,  he  cannot  recover  the  price  of  them  here. 

Hbath,  J.     The  direction  is  right. 

Chambre,  J.     It  is  a  fraudulent  transaction. 

Dallas,  J.  A  fraudulent  agreement  is  entered  into  in  this  country  between 
the  owners  of  the  two  ships,  and  it  is  carried  into  effect  in  Africa. 

Rule  refused. 


ANDREW  et  al.  v.  MOORHOUSE. 

[1  Marsh.  122.    S.  C] 

The  term  freight  in  common  parlance  is  ambiguous,  and  may  be  so  applied  as  to  mean  a 
■am  of  money  lo  be  paid  at  all  events  upon  the  taking  of  goods  on  board  to  be  carried 
00  a  voyat^e,  in  lieu  of  the  expectation  of  earning  freight  upon  the  contingency  of  the 
ship's  arnvaJ. 

The  plaintiffs  declared  on  a  contract  that  in  consideration  that  the  plaintiffs 
woald  receive  on  board  their  ship,  the  Queen  Charlotte,  then  in  the  port  of  Lon* 
don,  and  bound  on  a  voyage  to  Uie  Cape  of  Good  Hope,  forty-two  casks  of 
wine  to  be  carried  from  London  to  the  Cape,  the  defendant  undertook  to  pay 
them  after  the  rate  of  5/.  per  ton  for  the  casks,  on  delivery  to  the  defendant  of 
proper  bills  of  lading  of  the  casks  on  board  the  ship,  and  averred  the  receiving 
of  the  casks  on  board,  to  the  admeasurement  of  twenty  totis,  and  the  delivery 
by  the  plaintiffs  of  proper  bills  of  lading,  and  that  the  vessel  with  the  goods 
sailed  on  the  voyage.  The  second  count  averred  the  consideration  to  be  taking 
the  goods  on  board  in  the  port  of  London,  and  a  promise  to  pay  on  request ; 
the  third  count  stated  the  consideiation  to  be  the  taking  on  board  and  delivery 
of  a  bill  of  lading.  There  were  also  counts  for  work  and  labor  and  the  money 
counts.  The  cause  was  tried  at  Guildhodl,  at  the  sittings  after  Hilary,  term, 
*43A1  1814,  before  Gibba,  C.  J.  The  bill  of  lading  ^contained  the  words, 
J  *'  freight  for  the  said  goods  being  paid."  The  broker  who  freighted  the 
ship,  stated  that  the  contract  for  the  conveyance  of  the  goods  was  verbal :  the 
broker  told  tlie  defendant  that  the  price  of  the  freight  of  goods  upon  a  voyage 
from  London  to  the  Cape  was  5/.  paid  in  London,  or  71,  paid  at  the  Cape :  the 
plaintiff  preferred  the  contract  at  5/.  per  ton.  Soon  after  the  vessel  had  sailed, 
the  broker  called  on  the  defendant  for  payment :  the  defendant  said  it  would  not 
vet  be  due  for  some  months,  for  that  a  certain  period  of  credit  was  to  be  given. 
The  broker  replied,  that  that  credit  was  given  only  in  the  case  of  large  sums, 
and  this  was  a  small  sum ;  upon  which  the  defendant  answered,  that  he  would 
call  and  pay  it  on  the  following  Monday.  The  vessel  being  lost  before  she 
arrived  at  the  C(q)e,  Best,  Seijt.,  for  the  defendant,  contended  that  freight  had 
never  been  earned,  and  that  the  plaintiff  could  not  recover.  That  the  meaning 
of  the  contract  was,  that  the  lesser  sum  was  to  be  paid  in  London,  instead  of  the 
greater  sum  being  paid  at  the  Cape,  only  on  account  of  the  difference  in  the 
exchange  at  the  two  places;  but  that  whether  any  money  was  to  be  paid  at  all, 
or  whether,  if  paid,  the  ship-owner  should  be  entided  to  retain  it,  depended  on 
the  contingency,  whether  the  ship  should  arrive  at  the  Cape,  and  make  delivery 
of  the  goods;  for  that  if  she  did  not,  no  freight  was  due.  The  plaintiffs  con- 
tended that  the  meaning  of  the  contract  was,  that  if  the  defendant  elected  to  pay 
the  lesser  sum,  the  money  was  to  be  paid  at  all  events,  whether  the  ship  arrived 
or  not,  and  became  due  on  the  taking  of  the  goods  on  board,  which  was  the  full 
eontideration  for  the  money.  Gibbs,  C.  J.,  lef\  it  to  the  jury  to  decide,  whe* 
ibor  of  the  two,  was  the  meaning  of  the  contract;  and  the  jury  found  a  Terdict 
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for  the  plaintiffs,  his  lordship  grantiiig  pennisflion  to  the  defendant  to  move  to 
enter  a  nonsuit. 

*Best  in  this  term  moved  for  a  nile»  upon  the  authority  of  Mashiter  r^Avf 
v.  BuUer  and  another^  1  Campb,  84.  If  this  money  had  been  actually  ^ 
paid,  it  could  now  be  recovered  back  again,  because  freight  had  never  been 
earned.  There  was  no  evidence  here  that  the  money  was  to  be  paid  and 
finally  retained,  whether  the  owner  of  the  goods  should  obtain  any  reciprocal 
advantage  or  not ;  it  is  only  said  the  money  was  to  be  paid  in  advance.  The 
5/.  paid  in  London  was  worth  as  much  or  more  than  the  7/.  paid  at  the  Capes 
the  difference  of  exchange  was  as  much,  and  no  man  would  be  so  unjust  to 
himself  as  to  pay  his  money  with  the  chance  of  obtaining  nothing  tor  it. 
Every  principle  of  policy  and  justice  which  guided  the  old  law  of  freight,  ought 
to  prevent  the  contract  from  being  stretched  beyond  its  faur  meaning. 

GiBBS,  C.  J.     Nothing  turned  on  the  bill  of  lading,  the  terms  of  which 
would  equally  apply  to  either  construction.     The  case  was  this  :  that  which 
was  called  the  freight  was  to  be  paid  before  the  ship  set  out ;  but  the  party  was 
not  by  using  that  word  precluded  from  getting  at  the  true  meaning  of  his  con- 
tract.    The  ship  was  lost,  and,  consequently,  freight  was  never  earned ;  the 
question  was,  whether,  the  goods  being  laden,  the  money  was  to  be  paid  in 
London  absolutely,  or  whether  it  was  to  be  paid  only  in  case  the  goods  arrived 
at  the  Cape  of  Good  Hope,     Tiie  counsel  for  the  defendant  does  not  take  a  cor- 
rect view  of  the  facts  :  he  supposes  them  not  to  be  in  any  respect  distinguisha- 
ble from  Mashiter  v.  BtUler,     If  it  were  so,  we  certainly  should  not  dispose 
of  the  case  without  further  consideration :  but  it  is  distinguishable  in  a  most 
material  point.     Mashiter  v.  Bxdler  turned  wholly  on  the  bill  of  lading.     In 
Lord  Eitenborough^s  view  of  the  case  of  Mashiter  v.  BuUer^  the  money  did 
not  become  a  debt  unless  the  goods  were  delivered  :  it  would  be  too  absurd  to 
put  on  that  contract  the  construction,  '^that  the  money  might  be  paid  r^^no 
this  day  in  London,  and  that  afterwards,  if  the  goods  did  not  arrive,  the  ^ 
plaintitt'  might  recover  it  back  again.     I  should  have  doubted  on  those  words, 
'^  the  shippers  paying  freight  for  the  said  goods  in  London;^*  but  Lord  Ellen- 
borough  thought  that  on  the  words  of  that  contract,  the  stipulation  only  changed 
the  place  of  payment;  that  the  meaning  was,  that  freight  should  be  paid, 
strictly  so  called,  which  could  not  be  due  till  the  delivery  of  the  goods  at  the 
port  of  discharge.     There  was  no  indication  there  of  an  intent  that  if  the 
freight  were  not  earned,  the  money  might  not  be  recovered  back.     Here  is  an 
indication  not  only  of  the  place  where  it  was  to  be  paid,  but  also  of  the  time 
when  it  was  to  become  due,  which  was  not  the  case  there.     The  broker  calls 
for  the  money :  the  defendant  says,  you  call  on  me  very  quickly ;  it  will  not 
yet  be  due  for  some  months.     No,  says  the  broker,  that  credit  is  only  given 
with  large  sums.     Then,  says  the  defendant,  I  will  pay  it  on  Monday.    I  lett 
it  to  the  jury  to  consider  whether  the  agreement  intended  merely  to  change 
the  place  where  the  freight  should  be  payable,  in  case  any  freight  should  be 
earned,  or  whether  in  lieu  of  a  contract  for  freight,  it  was  intended  that  this 
sum  should  be  payable  in  all  events  after  shipping  the  goods  ;  and  the  jury 
found  that  the  meaning  of  the  agreement  was,  that  the  money  should  be  paid 
at  all  events  upon  the  delivery  of  the  goods  on  board  the  ship  here.     I  believe 
they  were  very  much  guided  by  the  construction  which  the  parties  themselves 
had  put  on  the  agreement  when  the  defendant  was  called  on  for  the  payment 
of  the  freight ;  for  he  did  not  then  dispute  that  the  money  was  due  as  a  debt, 
but  only  the  length  of  credit.    In  Blakey  v.  Dixon,  2  Bos,  4'  ^^dL  321,  Lord 
Eldon,  on  demurrer,  held  that,  because  the  ship  had  not  arrived,  freight  could 
not  be  recovered  on  a  declaration  for  "  money  due  for  freight,"  but  said  he 
*^should  have  had  no  difficulty  in  framing  a  declaration  that  would  enable  r^jog 
him  to  recover  on  a  contract  to  pay  the  freight  when  the  goods  were  ^ 
put  on  board.     It  signifies  not  what  name  is  given  to  the  money  ;  the  defend- 
ant is  misled  by  the  ambiguity  of  tlic  phrase  freight :  there  is  no  doubt  but  that 
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a  man  may  agree  to  pay  money  on  the  delivery  of  the  goods  on.  board  the  ship, 
call  it  what  you  will.  The  question  is,  what  was  the  contract  in  this  case. 
Tbe  jury  ha?e  decided  it,  and  I  cannot  quarrel  with  their  verdict. 

Hbatr,  J.  I  cannot  quarrel  with  the  verdict :  it  was  a  question  for  the 
jury,  and  I  think  the  verdict  is  perfectly  right. 

Chambre,  J.  The  general  law  respecting  freight  is  such  as  it  has  been 
stated ;  but  it  is  competent  for  t)ie  parties  to  make  their  own  contracts  for  them- 
selves :  it  was  in  this  case  peculiarly  the  province  of  the  jury  to  say  what  the 
agreement  was ;  the  case  was  very  properly  left  to  them ;  and  I  think  they 
hzve  found  a  right  verdict. 

Dallas,  J.,  concurred. 

Rule  refused.! 

t  [See  4  Bam.  &  Aid.  582,  Man»field  et  at.  y.  Maitland.  4  Maule  &  Selw.  37,  De  Sil- 
w/e  V.  Kendall.  6  post.  234,  Tatker  v.  Scott,  3  Johns,  335,  WatMon  v.  Duykinck.  9  ib.  210, 
DeUjukea  v.  Peck.    Ingersoii's  Roccus  70,  tit  notxaJl 
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[1  Marsh.  127.    S.  C] 

The  landing  in  a  common  meadow,  of  fish  taken  on  hooks  laid  in  a  river  bounding  the 
me^ow.  which  river  is  the  several  fishery  of  one  to  whom  the  ground  where  the  fish 
are  landed  does  not  belong,  is  not  a  taking  of  fish  in  a  stream  in  an  inclosed  ground, 
within  the  statute  5  G.  3.  c.  14.  ».  3.  Nor  is  the  fishing  in  a  river  from  the  plaintiff's 
meadow  on  which  the  river  abuts,  inclosed  on  the  other  sides,  but  not  fenced  down  the 
//sfli  aquiBf  the  land  on  the  opposite  side  belonging  to  another. 

This  was  an  action  of  debt  upon  the  statute  5  G,  3.  c.  14.  a,  3,  alleging  that 
the  defendant  did  in  a  certain  stream  of  water  of  the  plaintiff,  not  being  in  any 
park  or  paddock,  or  in  any  garden,  orchard,  or  yard,  adjoining  or  belonging  to 
a  dwelling  house,  but  in  a  certain  other  inclosed  ground,  the  private  property 
ofy.  C,  Compton,  Esq.,  without  the  consent  of  the  plaintiff,  the  then  owner  of 
the  fishery  of  and  in  the  said  stream  of  water,  take,  kill,  and  destroy,  divers 
fi»h,  the  defendant  at  the  time  of  the  taking  thereof  not  having  any  just  right  or 
claim  in  the  aforesaid  stream  or  the  fishery  thereof,  to  take,  Slc,  the  said  fish 
therein.  There  was  a  fourth  count  for  attempting  to  kill  fish  in  a  certain 
stream  of  water  of  the  plaintiflf,  in  an  inclosed  ground,  the  property  of  the  plain- 
tiff, viz.  in  another  part  of  EUingham  Mead  called  the  Great  hlcmd.  Upon 
the  trial  of  the  cause  at  the  Winchester  spring  assizes,  1814,  before  Bayley,  J., 
it  appeared  that  the  plaintifif  was  possessed  of  the  several  fishery,  and  perhaps 
the  soil  of  such  part  of  the  river  Avon  as  ran  within  his  manor  of  Moyle'a 
Court  in  the  parish  of  EUingham:  the  river  formed  one  boundary  of  a  large 
common  meadow  within  that  manor,  called  EUingham  Mead^  the  property  of 
many  different  persons,  one  part  of  which,  at  one  end  abutting  on  the  river, 
belonged  to  Mr.  Compfon,  in  which  part  the  defendant  had  been  seen  to  stand 
and  land  fish  caught  on  night  hooks  laid  in  the  river;  the  ground  on  the  oppo- 
site side  of  the  river  was  not  the  plaintifif's  land,  but  it  was  inclosed.  EUing- 
ham Mead  had  a  boundary  fence  round  its  other  sides.  As  to  the  close  men- 
tioned in  the  fourth  count,  the  evidence  was,  that  it  was  inclosed  on  all 
*44n  *^^^^^  except  that  which  abutted  on  the  river,  but  therq  was  no  fence 
^  down  iheJUum  aquse.  The  cause  being  undefended,  Bayley,  J.,  doubt- 
ed whether  either  the  common  meadow  mentioned  in  the  first  count,  or  the 
close  abutting  on  the  river  in  the  fourth  count,  was  an  inclosed  meadow  within 
the  meaning  of  the  statute,  and  desired  the  case  might  stand  over  till  the  next 
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day,  when  he  nonsuited  the  plaintiff*,  with  liberty  to  move,  if  he  should  think 
the  question  maintainable. 

Pell,  Serjt.,  now  moved  to  set  aside  the  nonsuit  and  have  a  new  trial,  on  the 
ground  that  the  river  was  within  the  meadow.  He  urged  that  this  was  a  very 
considerable  question,  for  that  it  would  almost  defeat  the  meaning  of  the  act, 
and  throw  out  of  its  protection  a  very  laige  proportion  of  the  property  intended 
to  be  guanled  by  it,  if  it  should  be  held  that  a  stream  which  flows  between  the 
inclosed  lands  of  two  proprietors,  each  of  whom  has  the  soil  or  fishery  adfilum 
aqusE,  does  not  come  within  the  perview  of  the  statute.  This  was  as  much  an 
inclosed  ground  as  the  nature  of  the  property  would  admit.  In  several  cases  a 
doubt  had  been  raised  on  this  question. 

GiBBs,  C.  J.  How  can  the  action  be  maintained?  The  allegation  in  the 
first  count  is,  that  the  fishing  was  in  the  inclosed  mead  of  Compton,  which  you 
state  to  be  EUingham  Mead,  and  the  proof  is,  that  the  fishing  was  not  in  that 
mead,  but  in  a  river  bounding  EUingham  Mead,  but  which  river  was  no  part 
of  that  meadow.  With  respect  to  the  fourth  count,  as  at  present  advised,  I 
certainly  agree  with  my  brother  Bayley,  that  this  was  not  a  stream  in  an 
inclosed  ground.  It  is  property,  which,  from  the  nature  of  the  thing,  is  not  and 
cannot  be  inclosed.  How  can  we  then  say  it  is  inclosed  *land  ?  It  ritAA<n 
would  be  improper  for  us  to  grant  a  rule  where  we  have  no  doubt  upon  ^ 
the  question. 

Heath,  J.     The  plaintiff  has  his  common  law  remedy. 

The  rest  of  the  court  concurred  in 

Refusing  the  role. 


MEREST,  Esq.  v.  HARVEY. 

[1  Marsh.  139.    S.  C] 

The  court  held  that  upon  a  declaration  for  breaking  the  plaintifT's  close,  treading  his 
grass,  and  hunting  for  game,  and  other  wrongs,  500^  were  not  excessive  damages  for  a 
trespass  in  sporting,  persevered  in  in  defiance  of  notice,  and  accompanied  with  mdecent 
and  offensive  demeanor. 

Trespass  for  forcibly  breaking  and  entering  the  plaintiff's  close,  called 
Brandon  Road  Breck,  part  of  Longford  Field,  and  with  feet  in  walking,  and 
with  dogs,  treading  down  and  spoiling  the  plaintift*'s  grass,  and  with  dogs  and 
guns  searching,  hunting,  and  beating  for  game  ther^,  and  doing  other  wrongs. 
The  cause  was  tried  before  Heath,  J.,  at  the  Norfolk  spring  assizes,  1814. 
The  evidence  was,  that  in  September  the  plaintiff,  a  gentleman  of  fortune,  was 
shooting  on  his  own  manor  and  estate,  in  a  common  field  contiguous  to  the 
highway,  when  the  defendant,  a  banker,  a  magistrate,  and  a  member  of  parlia- 
ment, who  had  dined  and  drank  freely  after  taking  the  same  diversion  of  shoot- 
ing, passed  along  the  road  in  his  carriage,  and,  quitting  it,  went  up  to  the  plain- 
tiff and  told  him  he  would  join  his  party,  which  the  plaintiff  positively  declined, 
inquired  his  name,  and  gave  him  notice  not  to  sport  on  the  plaintiff's  land ;  but 
the  defendant  declared  with  an  oath  that  he  would  shoot,  and  accordingly  fired 
several  times,  upon  the  plaintiff'^s  land,  at  the  birds  which  the  plaintiff  found, 
proposed  to  borrow  some  shot  of  the  plaintiff,  when  he  had  exhausted  his  own, 
and  used  very  intemperate  language,  threatening,  in  his  capacity  of  a  magistrate, 
to  commit  the  plaintiff,  and  defying  him  *to  bring  any  action.  The  wit-  rtAA^ 
nesses  described  his  conduct  as  being  that  of  a  drunken  or  insane  per-  ^ 
son.  The  plaintiff  conducted  himself  with  the  utmost  coolness  and  propriety. 
A  special  jury  found  a  verdict  for  the  plaintiff  for  the  whole  damages  in  the 
declaration,  500/.;  which  verdict 
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Blossetf  Seijt,  now  moved  to  set  aside  for  excess;  for,  he  said,  the  defend- 
ant's conduct  must  have  proceeded  from  intoxication  or  insanity,  as  it  was  de- 
scribed by  the  witnesses :  the  jury  seemed  to  have  considered,  not  what  they 
ought  to  give  as  a  compensation  for  the  injury  sustained,  but  what  they,  as 
lords  of  manors  in  a  sporting  county,  where  the  jealousy  of  preserving 
the  game  was  carried  to  an  excess,  should  like  to  receive  in  similar 
circumstances. 

GiBBs,  C.  J.  I  wish  to  know,  in  a  case  where  a  man  disregards  every 
principle  which  actuates  the  conduct  of  gendemen,  what  is  to  restrain  him  ex- 
cept larro  damages?  To  be  sure,  one  can  hardly  conceive  worse  conduct  than 
this.  What  would  be  said  to  a  person  in  a  low  situation  of  life,  who  should 
behave  himself  in  this  manner  ?  I  do  not  know  upon  what  principle  we  can 
grant  a  rule  in  this  case,  unless  we  were  to  lay  it  down  that  the  jury  are  not 
justified  in  giving  more  than  the  absolute  pecuniary  damage  that  the  plaintiff 
may  sustain.  Suppose  a  gendeman  has  a  paved  walk  in  his  paddock,  before 
his  window,  and  that  a  man  intrudes  and  walks  up  and  down  before  the  window 
of  his  house,  and  looks  in  while  the  owner  is  at  dinner,  is  the  trespasser  to  be 
permitted  to  say,  **  here  is  a  halfpenny  for  you,  which  is  the  full  extent  of  all 
ihe  mischief  I  have  done?"  Would  that  be  a  compensation?  I  cannot  say 
that  it  would  be. 

'4441  *Heath,  J«  I  remember  a  case  where  a  jury  gave  500/.  damages 
-^  for  merely  knocking  a  man's  hat  off;  aud  the  court  refused  a  new  trial. 
There  was  not  one  country  gendeman  in  a  hundred,  who  would  have  behaved 
witli  the  laudable  and  dignified  coolness  which  this  plain tiflf  did.  It  goes  to 
prevent  the  practice  of  duelling,  if  juries  are  permitted  to  punish  insult  by 
exemplary  damages. 

Rule  refused. 


HOLROYD  et  aa..  Assignees  of  HALL,  a  Bankrupt,  v.  WHITEHEAD  et  al. 

[1  Marsh.  128.    S.  C] 

A  baoker,  who  pays  the  acceptance  of  a  customer  who  has  made  it  payable  at  the  banking- 
hoaae,  is  not  such  a  creditor  in  respect  of  a  bill  drawn,  negotiated,  or  accepted  by  the 
costoroer.  as  is  protected  by  19  G.  2.  e.  52.  «.  1,  in  receiving,  without  notice,  the  amount 
of  his  debt  after  the  bankruptcy  of  his  customer. 

This  was  an  action  for  money  had  and  received,  brought  to  recover  money, 
which  had  been  paid  to  the  defendants,  and  it  was  tried  at  Guildhall^  at  the 
sittings  after  Hilary  term,  1814,  before  Gibbs,  G.  J.,  3  Campb.  530.  The 
tacts  were  these.  The  bankrupt  had  by  his  acceptance  of  a  bill  for  300/.  made 
it  payable  at  the  house  of  the  defendants,  who  were  his  bankers,  it  fell  due  on 
the  8th  of  August,  a  Satutday^  and  on  that  day  was  presented  to  them,  and  they 
paid  it,  having,  at  that  time,  as  it  afterwards  appeared  upon  a  statement  of  the 
baoknipt*8  banking  account,  a  balance  of  54/.  only  in  their  hands :  the  bank- 
rupt, on  the  morning  o(  Monday,  the  10th,  as  soon  as  the  defendant's  shop  was 
open,  paid  them  250/.  to  the  credit  of  his  account  there.  He  had  committed 
an  act  of  bankruptcy  on  the  preceding  fVedne9day, 'ihe  5th  of  AugU9tt  and  a 
docket  was  struck  against  him  on  the  8th,  on  which  a  commission  issued  on 
the  17th.  The  defendants  when  they  received  the  money  had  no  knowledge 
of  HaWg  having  committed  an  act  of  bankruptcy.  The  jury  found  a  verdict 
for  the  pla'mtiflfs. 

*4451       ^Sh^pherd^  Solicitor-General,  now  moved  to  set  aside  the  verdict,  end 
^  enter  a  nonsuiti  contending  that  the  payment  of  the  250/.  was  protected 
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by  the  statute  19  G,2,  c,  32.  8.  1,  for  that  the  defendants  were  creditors  in 
respect  of  a  bill  drawn  by  the  bankrupt,  namely,  his  direction  to  them  to  pay 
his  acceptance :  if  he  had  drawn  a  draft  upon  the  defendants,  and  they  had 
paid  it,  that  would  have  been  a  thing  upon  which  they  could  have  maintained 
an  action  a^nst  him,  and  this  direction  to  pay  his  acceptance  was  equivalent 
to  it. 

GiBBS,  C.  J.  If  this,  instead  of  an  acceptance  made  by  the  bankrupt  pay- 
able at  the  defendants%  had  been  a  draft  drawn  upon  them,  it  would  not  even 
then  have  been  within  the  statute:  the  statute  contemplates  bills  accepted  by 
the  bankrupt  in  respect  of  which  debts  arise  to  the  creditor.  If  a  man  draws  a 
bill  on  another,  who  pays  it,  the  drawee  cannot  afterwards  bring  an  action 
against  the  drawer  thereupon,  as  if  he  was  the  bearer  of  the  bill.  He  does  not 
lake  the  bill  as  an  indorsee :  he  discharges  the  bill.  It  has  been  held  at  law, 
that,  if  one  of  two  obligors  discharges  a  bond,  he  cannot  set  it  up  and  recover 
on  it  against  the  other :  here  the  bankrupt  desires  by  an  order  written  on  the 
bill,  that  the  defendants  as  his  agents  will  pay  the  bill.  The  defendants  never 
become  indorsees,  or  holders  of  the  bill :  the  case  is  the  same  as  if  the  bank- 
rupt had  written  a  letter  to  tlie  defendants,  desiring  them  to  pay  a  sum  of 
money:  when  they  have  done  it,  there  is  an  end  of  the  letter;  it  is  not  trans- 
ferred to  them  as  a  negotiated  instrument.  This  is  not  within  the  words  of  the 
act,  which  are  ^  a  person  who  shall  be  really  and  bona  fide  a  creditor  of  the 
bankrupt,  for  or  in  respect  of  any  bill  or  bills  of  exchange,  really  and  bona  fide 
drawn,  negotiated,  or  accepted  by  such  bankrupt." 

*Cha>ibre,  J.  Tills  is  merely  a  loan  of  money.  The  act  is  confined  rmAAA 
to  two  cases,  first,  where  the  money  may  be  recovered  in  an  action  for  ^ 
goods  sold  and  delivered,  and,  secondly,  where  an  action  may  be  brought  against 
the  bankrupt  upon  the  bills.  This  is  neither  of  those  cases ;  it  is  merely  the 
case,  that  the  bankrupt  finding  his  account  over-drawn,  and  thinking  it  a  hard 
case  on  tlie  bankers,  sends  them  this  sum. 

Rule  refused. 


LIVESEY  et  al.  v.  WILLIS. 

[1  Marsh.  130.  S.  C] 

The  assignees  of  an  insolvent  estate  advanced  to  a  broker,  with  whom  the  insolvent  had, 
before  the  aseignmcnt,  lodged  goods  for  sale,  a  sum  for  payment  of  the  duties  on  the 
goods,  upon  his  reprcsenintion  that  he  could  by  the  sale  at  a  price  named,  discharge  his 
own  iien,  and  raise  a  surplus  for  the  estate :  the  sale  at  that  price  being  defeated,  held, 
that  the  assignees  might  recover  back  the  sum  they  had  advanced  to  pay  the  duties. 

This  was  an  action  for  money  had  and  received ;  it  was  tried  before  Gibbs, 
G.  J.,  at  the  London  sittings  after  Hilary  term,  1814.  The  defendant  having 
accepted  a  bill  for  Sprostons,  for  327/.,  to  indemify  him,  they  directed  him  to 
land  some  barilla,  their  property,  in  his  own  name  for  the  purpose  of  selling  it, 
and  to  pay  the  freight  and  charges  thereon ;  which  he  accordingly  did.  Before 
any  sale,  they  assigned  their  property,  for  the  benefit  of  their  creditors,  to  the 
plaintifis,  who,  upon  a  representation  by  the  defendant,  tliat  he  could  sell  the 
barilla  at  a  price  named,  which  would  leave  a  surplus  after  dischai^ing  his  lien, 
and  that  he  wanted  a  sum  to  pay  tlie  custom-house  duties,  advanced  him  105/. 
for  that  purpose;  the  defendant  contracted  for  the  sale;  but  the  purchaser  find- 
ing tlie  bulk  not  answerable*  to  the  sample,  refused  to  complete  the  purchase; 
and  the  defendant  afterwards  sold  it  for  a  less  sum  to  another,  whereupon  the 
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plaintiffli  sued  for  repayment  of  the  money  they  had  advanced,  and  obtained  a 
verdict;  which 

*4471       *Vaughan^  Serjt.,  now  moved  to  set  aside,  upon  the  ground  that  the 
-'  defendant  had  a  lien  upon  the  barilla  for  the  amount  of  the  acceptance 
for  which  it  was  pledged,  and  that  as  the  sale  had  produced  no  surplus  above 
that  amount,  the  plaintiffs  were  not  entitled  to  recover  any  thing. 

GiBBS,  C.  J.  I  reserved  the  point,  but  without  giving  the  defendant  much 
encouragement.  If  the  Sproatons^  who  put  these  barillas  into  the  hands  of  the 
broker,  had  themselves  advanced  him  this  sum,  it  never  could  have  been  re* 
covered  back«  With  the  trustees  it  was  a  different  case.  The  plaintiffs  have 
paid  the  money  upon  a  consideration  which  has  failed.  The  consideration  on 
which  they  paid  it,  was,  that  the  barilla  should  be  sold  for  34/.  per  ton,  but  for 
causes  unknown  to  them,  and  for  which  they  were  not  answerable,  the  barilla 
produced  less.  The  court  is  unanimous  that  the  verdict  is  right,  and  that  the 
plaintiffd  are  entided  to  recover  their  105/. 

Rule  refused. 


PINTO  V.  SANTOS. 

[1  Marah.  132.  S.  C] 

A  banker  who  receives  a  sum,  the  property  of  several  persona,  from  their  agent  who  is 
charged  to  divide  it  amongat  them  in  diatinct  proportiona  known  to  the  banker,  ia  not, 
after  part  of  the  money  haa  been  drawn  out  and  diatributod  by  the  agent,  liable  to  any 
proprietor  in  an  action  for  his  ahare. 

Best,  Seijt.,  moved  to  set  aside  the  verdict,  which  had  passed  for  the  defend- 
ant in  this  case  at  the  trial  at  the  London  sittings  after  last  Hilary  term,  before 
Gibbt,  C.  J.,  under  the  following  circumstances.  The  plaintiff  Antonio  Pinto 
vas  owner  of  the  ship  /bme,  and  part  of  the  cai^go.  The  ship  had  been 
captured  and  brought  into  this  country,  and  libelled  in  the  Court  of  Admiralty ; 
and  Emanuel  Pinto  was  emphiyed  as  the  agent,  not  only  of  this  plaintiff,  but 
of  the  owners  of  the  general  cargo,  to  prosecute  the  matter  in  that  court. 
*44fl1  *^  sentence  of  liberation  was  pronounced,  and  the  whole  money  was 
^  paid  by  the  registrar  of  that  court  in  three  large  sums,  in  each  of  which 
every  claimant  had  an  interest,  to  Emanuel  Pinto y  who  paid  the  whole  to  his 
hankers  Gaietano  de  Santos^  the  defendant's  testator,  and  two  others  who  died 
before  him.  Gaietano  de  Santos  was  himself  the  translator  and  interpreter  of 
ail  the  papers  of  the  cause  in  the  Admiralty  Court,  and  among  them  was  a  p*ro- 
eecding  of  the  court,  in  which  the  court  decreed  how  much  of  the  proceeds 
should  be  restored  to  each  of  the  several  individual  claimants  for  the  ship  Fame 
and  cargo,  as  agent  for  all  of  whom  Gaietano  de  Santos  had  himself  been 
privy  to  making  the  claim,  and  instituting  the  proceeding,  Santos  therefore,  as 
Jiest  contended,  knew  from  these  several  papers,  not  only  that  Emanuel  Pinto 
was  merely  an  agent,  but  he  knew  how  much  of  the  joint  fund  belonged  to 
each  of  the  claimants.  Emanuel  Pinto  drew  out  various  sums,  to  the  amount 
of  7,300/.,  and  at  length  went  abroad,  and  having  some  dispute  with  the  other 
proprietors,  they  revoked  his  authority  to  act  as  their  agent,  and  he  gave  notice 
to  the  defendants  to  pay  over  the  residue  of  the  money,  which  was  about 
2,700/.,  to  no  one  without  his  own  order ;  the  plaintiff  who  had  by  far  the 
largest  share  in  the  property,  claimed  all  this  remaining  money  as  his  own : 
the  defendants  declared  their  readiness  to  pay  to  whomsoever  it  belonged,  but 
said  that  as  they  received  it  from  Emanuel,  they  could  pay  it  to  no  one  else. 
Uibbty  C.  J.,  thought  this  differed  very  much  from  the  case  where  a  person 
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deposits  in  a  bank  the  money  of  one  individual,  for  whom  he  is  employed  as 
agent ;  here  the  bankers  saw  about  7000/.  drawn  out  by  Emanuel  Pinto,  and 
distributed  by  him  as  it  became  due ;  the  bankers  took  no  notice  to  whom  it 
was  distributiveiy  due,  and  the  chief  justice  thouglit  it  too  much  to  say,  they 
were  answerable  to  any  person  except  Emanuel  Pinto  who  ^deposited  r»^o 
it,  and  so  left  it  to  the  jury,  who  found,  under  his  direction,  a  verdict  for  ^ 
the  defendant. 

Best  now  contended,  that  after  the  authority  of  Emanuel  Pinto  was  coun- 
termanded, Santos  had  no  further  right  to  pay  any  of  the  money  to  him.  This, 
he  urged,  was  taken  out  of  the  general  rule  by  the  circumstance  of  the  defend- 
ant having  notice  that  Emanuel  was  only  an  agent,  and  that  the  money  was 
the  money  of  others ;  the  express  prohibition,  given  by  Emanuel  to  Santos, 
on  which  much  stress  had  been  placed  by  the  defendant,  was  immaterial. 

GiBBS,  C.  J.  This  is  not  like  the  case  of  one  man  paying  into  a  bank  a 
sum  belonging  to  one  other  person.  Emanuel  receives  a  large  sum  of  money, 
about  10,000/.,  to  be  afterwards  distributed  by  himself  to  certain  other  persons. 
He  pays  it  to  the  defendants  as  bankers,  he  draws  out  7,300/.  and  leaves 
2,700/.  in  their  hands  :  Antonio  requires  the  defendant  to  pay  him  that  money, 
because  Emanuel  was  only  an  agent,  and  the  money  was  partly  the  plaintiff's. 
The  defendant  refuses,  because  he  knows  that  Emanuel  was  an  agent  for 
many,  and  though  he  knows  that  the  plaintiff  has  an  interest,  he  cannot  tell 
how  much  Emanuel  Pinto  has  distributed,  or  to  whom  he  has  distributed  any, 
or  what  shares  ;  and,  therefore,  he  cannot  tell  how  much  of  the  residue  belongs 
to  the  plaintiff,  or  to  the  others,  and  declares  he  will  account  to  Emanuel  and 
to  him  only,  or  that  if  the  plaintiff  will  file  a  bill  in  equity,  he  is  willing  to  ac- 
count. The  action  under  these  circumstances  cannot  be  maintained. 
The  rest  of  the  court  concurring,  the 

Rule  was  refused. 


•BROWNING  et  al.,  Assignees  of  MORGAN,  a  Bankrupt,  v.  STAL-  r-^.^ 

LARD.  L  *^ 

A.  sella  goods  to  B.,  who  being  unable  to  pay,  transfers  them  to  C,  who  promises  A.  to 
pay  for  them.  This  is  a  new  sale  to  C,  and  not  a  mere  promise  by  C.  to  pay  the  debt 
of^. 

This  was  an  action  brought  by  the  plaintiffs  to  recover  the  value  of  a  cask 
of  gin  sold  by  Morgan,  the  bankrupt,  under  the  following  circumstances.  The 
gin  was  ordered  by  and  delivered  to  Phillips,  a  publican,  who  becoming  unable 
to  pay  for  it,  gave  it  over  to  the  defendant :  when  the  rider  of  Morgan  applied 
to  Phillips  for  payment  of  his  demand,  Phillips  told  him  that  as  to  the  rest  of 
his  bill,  he  could  say  nothing,  as  to  this  cask  of  gin,  he  had  sent  it  to  anoUier 
of  the  publicans,  who  would  pay  him  when  he  came  round  again.  The  de- 
fendant came  in,  and  this  was  repeated  in  his  presence,  and  he  agreed  to  iu 
Pell,  Serjt.,  for  the  defendant,  objected  that  this,  which  was  not  in  writing,  was 
void,  as  being  a  mere  promise  of  the  defendant  to  pay  the  debt  of  another,  and 
that  the  gin  having  been  originally  sold  to  Phillips,  the  mere  taking  possession 
of  it  by  Stallard  would  not  give  the  plaintiffs  any  cause  of  action  upon 
any  other  ground.  Chambre,  J.,  before  whom  it  was  tried,  thought  this  was 
a  uransfer  of  the  sale  by  the  consent  of  all  parties,  and  not  an  agreement  to  pay 
the  debt  of  another,  and  the  jury  found  a  verdict  for  the  plaintiff. 

Pell,  Serjt.,  now  moved  to  set  aside  this  verdict,  and  have  a  new  trial. 

The  court  held  that  this  was  not  an  agreement  to  answer  for  the  debt  of 
another,  but  was,  with  the  consent  of  PhUlifs,  and  the  plaintiffs,  and  the  de 
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fendant,  a  transfer  of  the  goods  to  the  defendant.  An  action  could  afler  that 
consent  no  longer  have  been  maintained  against  Phillips  for  the  goods.  It 
WIS  a  new  sale  of  tliem  to  the  defendant. 

Rule  refused. 


M51]  •JACOB  V.  KING. 

[1  Marsh.  135.    8.  C] 

Neither  the  removal  of  a  distress  for  rent  from  the  demised  premises  after  five  days,  nor 
an  appraisement  of  the  distress,  takes  away  the  tenant's  right  to  replevy. 

Shepherd,  Solicitor-General,  mo\^d  to  set  aside  the  proceedings  in  this  court 
in  replevin,  and  that  the  sherift*  might  restore  the  goods  to  the  defendant,  whose 
property  he  contended  they  were,  under  the  following  circumstances :  the  de- 
fendant had  distrained  for  rent,  and  had  caused  the  goods  distrained  to  he 
appraised  on  the  premises,  under  the  stat.  11  G.  2,  c.  19,  ».  10,  and  at  tlie  end 
of  five  days  had  removed  the  goods  from  the  tenant's  premises,  to  a  pound 
covert,  where,  before  they  had  been  actually  sold,  the  plaintiff  had  since 
replevied  them.  The  Solicitor-General  contended  that  the  right  to  replevy 
ceased  upon  the  plaintifiT's  removing  the  goods  at  the  end  of  the  five  days ;  or 
that  at  all  events  it  ceased  upon  the  appraisement  being  made,  by  which  pro- 
cess the  goods  had  become  the  property  of  the  landlord,  at  the  price  ascertained 
by  die  appraisement.  He  also  complained  that  the  sheriff  had  been  guilty  of 
laches  in  delaying  the  taking  a  replevin  bond. 

GiBBs,  C.  J.  The  goods  are  distrained,  they  remain  in  the  landlord's  cus- 
tody on  the  premises  five  days,  they  are  appraised ;  at  the  end  of  the  five  days 
they  are  removed  from  the  premises  and  not  sold,  and  aAer  they  are  removed, 
and  while  they  continue  unsold  the  tenant  replevies  them,  and  the  sherilT 
restores  tliem.  The  defendant  contends,  that  aAer  the  five  days  the  right  to. 
replevy  ceased,  or  at  least  that  by  the  appraisement,  the  goods  became  the 
property  of  the  landlord.  I  cannot  think  that  the  statute  of  fVilHam  ^  Mary 
takes  away  the  right  to  replevy  after  the  five  days,  nor  can  I  think  that  the 
statute  of  19  G.  2,  c.  19,  s.  10,  makes  the  appraisement  on  the  premises  so  to 
*4521  ^^^^®  ^^  property,  *that  the  tenant  may  not  replevy  them.  After  a 
-  sale  1  grant  the  purchaser  has  a  right  to  take  the  goods  and  retain  them, 
but  until  a  sale,  I  think  it  is  competent  to  the  plaintifif  to  replevy  the  goods.  I, 
therefore,  see  no  ground  to  set  aside  the  proceedings. 

Heath,  J.  There  are  in  the  statute  no  negative  words  whatsoever,  and  at 
common  law  the  goods  were  at  all  times  replevisable. 

The  other  judges  concurred  in  refusing  the  application. 
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KING  V.  JOSEPH. 

Submission  to  arbitration  by  deed  may  be  revoked  by  deed  and  notice  of  rvrocatioo. 

before  award  made. 
But  the  arbitrators  are  right  in  afterwards  proceeding  to  award,  because  the  party  eoi: 

tinuing  in  submission  is  entitled  to  his  action  for  damages  on  non-performance  of  the 

covenant  to  abide  the  award. 
So,  if  bound  in  a  penalty,  the  penaltj^  is  not  avoided  by  the  revocation. 
But  after  the  revocation,  the  submission  ought  not  to  be  made  a  rule  of  court. 

The  parties  had  submitted  to  arbitration,  and  by  deed  covenanted  to  perform 
the  award:  the  plaintiff,  after  the  cause  had  been  heard,  by  deed  of  the  21st  of 
September  revoked  his  submission,  and  on  the  24th  gave  notice  of  the  revoca* 
tion  to  the  arbitrators  and  defendant.  The  arbitrators  made  their  award  on  the 
25th  of  September^  and  the  defendant,  on  the  6th  of  November,  made  tlie  sub- 
mission a  rule  of  court.  Sheplierd,  Solicitor-General,  for  the  defendant,  had 
obtained  a  rule  for  an  attachment  against  the  plaintiff  for  not  performing  the 
award  ;  and  Pell,  Serjt.,  for  the  plaintiff*,  Had  obtained  a  rule  nisi,  for  setting 
aside  as  well  the  attachment,  as  the  award,  upon  affidavits  of  the  merits,  (which 
were  not  gone  into,)  and  that  the  rule  for  making  the  submission  a  rule  of  court 
might  be  discharged.  The  cross  rules  were  now  discussed  together.  Pell 
urged  that  the  revocation  being  valid,  as  was  setded  in  Afilne  v.  Gralrix,  7 
East,  608,  the  award  ought  never  to  have  been  made,  and  the  court  would  set 
it  aside :  if  it  were  contended  that  the  submission  was  not  in  this  case  well 
revoked  by  the  deed  *of  the  21st  of  September,  because  the  submission  r^iSQ 
was  to  JVilliam  Ludlam  and  two  others,  and  the  revocation  was  of  the  ^ 
authority  given  to  James  Ludlam  and  two  others,  the  answer  was,  that  the 
submission  is  it  a  quod  the  award  be  made  by  the  arbitrators  or  any  two  of 
them,  so  that  the  authority  was  well  revoked  as  to  two  of  the  three,  at  least ; 
and  ffVllam  Ludlam  alone,  even  if  his  authority  stood  unrevoked,  could  make 
AO  award. 

Shepfierd,  contra,  insisted  that  after  evidence  given,  the  plaintiff  had  no  longer 
a  power  of  revocation ;  and  even  if  he  had  the  revocation  of  the  authority  ;>up- 
posed  to  be  given  to  James  I^udlam  and  two  others,  was  no-  revocation  of  the 
authority  given  to  William  I^udlam  and  two  others,  which  was  an  entire  au- 
thority, as  to  any  one  of  them ;  and  he  was,  therefore,  entitled  to  maintain  his 
attachment. 

GiBDs,  C.  J.  If  the  plaintiff  has  covenanted  to  perform  an  award,  and  an 
award  is  made,  tlie  party  cannot,  by  revoking  his  authority,  relieve  himself 
from  the  action  of  covenant;  nor  will  the  court  in  such  case  set  aside  the  award, 
because  it  would  deprive  the  other  party  of  his  action ;  and  if  the  award  is, 
according  to  the  plaintiff's  own  doctrine,  void,  it  would  be  superfluous  so  to  do 
My  present  impression  is,  that  if  there  be  a  penalty,  the  penally  cannot  bft 
revoked:  but  that  the  authority  may  be  revoked  at  any  time  before  award  made. 
I  take  it  to  be  quite  clear,  that  where  an  award  is  made  under  such  circum- 
stances, the  court  will  not  grant  an  attachment  for  non-performance  of  the  awarvl, 
but  will  leave  the  plaintiff  to  his  action :  that  disposes  of  the  rule  for  an  al'ach- 
ment.  As  to  that  part  of  the  rule  which  has  for  its  object  the  setting  aside  the 
rule  of  court  recording  the  submission,  the  submission  should  never  have  been 
made  a  rule  of  court  after  tliis  revocation :  as  to  the  last  *point  made,  r^itri 
the  court  will  certainly  not  sustain  the  attachment  upon  it,  though  it  is  L  ** 
an  extremely  ingenious  and  acute  suggestion  of  the  attorney. 

Chamdre,  J.  Tlie  distinction  is  taken  in  Milne  v.  Gratrix,  that  after  the 
agreement  to  make  the  submission  a  rule  of  court  is  executed,  and  tiie  rule  •>  > 
tained,  the  authority  to  make  it  a  rule  of  court  cannot  be  revoked,  but  after  the 
agreement  to  make  the  submission  a  rule  of  court,  and  before  the  rule  is  obtain- 
ed, it  may ;  without  such  an  agreement  it  cannot  be  made  a  rule  of  court  at  all. 
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The  rule  for  the  attachment  was  discharged ;  the  rule  for  setting  aside  the 
awardf  was  discharged:  the  rule  to  set  aside  the  rule  for  making  the  submis- 
sion a  rule  of  court,  was  made  absolute.! 

t  [See  2  Barn.  &,  Aid.  395,  Aston  ▼.  George,] 


ALDER  V.  SAVILL  et  al. 

An  award  between  a  lessee  and  a  neighbor,  awarding  an  acMo  be  done  for  thp  benefit 
of  the  latter  by  the  lessee,  which  would  be  waste  upon  the  estate  of  the  lessor,  is  bad. 

SenhUj  that  if  a  mill-head  pens  back  the  water  upon  the  adjoining  lands  and  injures 
them,  but  in  consequence  of  defective  construction  and  want  of  repair  in  the  wheels  and 
waste  gates,  the  mill-pond  is,  by  the  working  of  the  mill  at  seasons  wholly  selected  by 
the  miller  without  the  control  of  the  land  owner,  so  soon  and  so  frequently  exhausted 
that  the  adjoining  lands  are  frequently  relieved  from  the  stagnating  water,  and  suffer 
but  small  damage,  the  miller  is  justified  in  repairing  and  improving  the  construction  of 
his  mill,  sod  thereby  penning  back  the  water  upon  his  neighbor  s  land  on  the  same 
ierel,  for  longer  periods,  although  he  thereby  occasions  him  a  greater  damage. 

The  plaintiff  declared  in  his  first  count  that  he  was  possessed  of  a  term  in 
a  farm  in  the  parish  of  Eaher^  near  tlie  river  Jfo/e,  and  that  the  defendants  con- 
triving to  injure  him  in  his  occupation  thereof,  wrongfully  constructed  certain 
floodgates  and  machinery  of  and  belonging  to  certain  mills  in  their  occupation 
over  or  near  to  that  river,   and  kept   the  same  so  constructed  for  a  long 
*45'1  *^P^^  ^^  time,  and  thereby,  during  that  time,  on  divers  days,  wrongfully 
^  penned  up,  obsiructed,  diverted,  and  turned  divers  large  quantities  of  the 
water  of  the  river,  out  of,  and  from  its  ancient  and  accustomed  course,  and  caused 
the  same  to  run  and  flow  higher  than  it  before  had  done,  or  ought  to  do,  and  to 
overflow  the  plaintiff's  farm  and  lands,  &c.  and  that  he  had  thereby,  and  other- 
wise by  means  of  the  premises,  been  gready  prejudiced  in  his  possession.    The 
plaintiff,  in  his  second  count,  alleged,  that  by  means  of  certain  floodgates  and 
machinery,  the  defendants  wrongfully  diverted  and  turned  large  quantities  of 
the  water  of  the  river  into  and  upon  and  caused  the  same  to  overflow  the  plain- 
tiff's lands.     At  the  Surrey  Lent  assizes,  1813,  the  parties  agreed  to  refer 
open  terms,  in  pursuance  of  which  an  order  o(  nisi  pritia  was  afterwards  drawn 
tipt  referring  it  to  a  gendeman  of  the  bar  to  setde  all  matters  in  difference  in 
iliat  cause  between  the  parties,  and  to  order  and  determine  what  he  should 
think  fit  to  be  done  by  either  of  them,  respecting  the  matters  in  dispute.     And 
it  was  ordered  that  the  costs  of  that  cause  should  abide  the  event  of  the  award«^ 
Upon  the  view  of  the  arbitrator  and  examination  of  numerous  witnesses,  it  ap- 
peared, that  the  defendants  were  occupiers  of  a  mill  upon  the  river  Alole,  and 
the  plaintiflT  was  the  occupier  of  certain  meadows  adjoining  that  part  of  the  river 
which  was  the  defendmls'  mill-pond,  and  situate  about  a  mile  higher  up  the 
stream  than  thc»  mills :  certain  ditches,  coming  down  from  lands  more  remote  from 
the  river  than  the  plaintiif 's  farm,  traversed  these  meadows  the  level  of  which 
was  below  the  water  level  of  the  full  mill-pond,  and  were  intended  to  discharge 
into  the  river  the  drainage  of  the  country.     At  the  mouths  of  these  ditches 
the  former  occupiers   of  the  plaintiff's  land  had,  about  thirty  years  before 
the  action,  erected,  and  occasionally  repaired   certain  penstocks  or  valves, 
•4561  *'^"^^  freely  opened  *to  the  river  whenever  the  water  on  the  land 
-^  side   was  so  high  that  its   pressing   the   valve    outwards   overcame 
the  contrary  pressure   of  tlie   water   in  the  river,  and  tliereby  let  out  the 
Water  from  the  ditches  into  the  bed  of  the  river ;    and  whenever  the  water 
in  the  river  was  higher  than  the  water  in  the  ditches,  its  pressure  on  the  out- 
side of  the  valves  kept  them  closely  shut  against  the  upright  posts  to  which 
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they  were  applied,  and  prevented  any  water  from  the  river  from  entering  the 
ditches.    These  valves  were  at  present  disused  and  inefficient  from  want  of 
repairs.    Some  of  the  pUintiff's  land  adjoining  to  the  ditches  was  injured  by 
stagnating  water.     The  defendants  had  purchased  the  residue  of  a  term  in  the 
miUs,  which  had  heen  demised  by  the  proprietor  to  a  tenant  named  Pupielt,  in 
whose  time  the  machinery  contained  in  the  mills  was  of  a  very  imperfect  cop- 
Btruction,  and  the  water  wheels  and  waste  hatches  were  much  out  of  repair, 
and  the  water  was  very  wastefully  applied ;  so  that  when  he  wrought  the  mills, 
the  level  of  the  head  of  water  in  the  mill-pond  was  in  a  very  few  hours  drawn 
down  much  below  the  level  of  the  meadows,  and  the  water  from  the  ditches 
was  at  such  times  freely  discharged  into  the  bed  of  the  mill-pond,  so  that  the 
plaintiff's  lands  during  that  peri^  suffered  very  litde  from  stagnating  water. 
The  defendants  had,  since  the  plaintiff  had  become  occupier  of  his  farm,  re- 
built the  mills  on  an  improved  principle,  made  the  waste- water  gates  and  mill 
hatches  tight  and  efficient,  and  applied  the  water  economically  to  their  ma- 
chinery, so  that  the  head  of  water  was  rarely  drawn  down,  and  the  same  or 
nearly  the  same  level  in  the  mill-pond  was  consequently  continued  for  a  much 
longer  time  together,  than  it  used  to  be  during  Puplett^s  occupation ;  and  by 
reason  of  such  alteration  in  the  mode  of  management,  the  water  in  the  ditches 
accumulated  and  stagnated  for  a  much  longer  time  than  before  on  the  plaintiff's 
(and,  which  certainly  was  '^thereby  deteriorated  ;  but  it  was  clearly  proved  r»^5^ 
that  the  defendants  improved  the  mill  and  waste-water  gates,  the  ground  >- 
sills  of  which  had  remained  unaltered,  did  not  confine  the  water  in  the  mill-pond 
CO  so  high  a  level,  as  the  mill  and  gates  which  existed  in  PuplelVs  time  used  to 
confine  it ;  and  the  arbitrator  declared  himself  satisfied  of  that  fact   No  evidence 
was  given  of  the  state  of  the  defendant's  mill  at  any  period  anterior  to  Puplett'^t 
term.     The  attorneys  both  for  the  plaintiff  and  defendants  had  applied  to  the 
associate  for  orders  of  reference,  and  the  defendant's  attorney  who  applied  last, 
obtained  an  order  drawn  up  in  pursuance  of  his  own  conception  of  the  terms 
of  the  reference,  and  impowering  the  arbitrator  to  order  what  he  should  think 
fit  to  be  done  by  either  of  the  parties,  as  well  respecting  the  matters  in  differ- 
ence in  that  cause,  as  also  all  matters  in  dispute  between  the  parties  ;  and  or- 
dering that  the  costs  of  the  cause  should  abide  the  event  of  the  award  in  respect 
of  the  matters  in  difference  in  the  cause.     The  plaintiff's  order  of  reference 
was  that  which  was  left  with  the  arbitmtor  for  his  guidance,  the  defendants  not 
being  aware  of  the  diversity  in  the  terms.     The  arbitrator,  reciting  that  dis- 
putes subsisted  between  the  plaintiff  and  defendants,  concerning  damage  alleged 
by  the  plaintiff  to  have  been  done  and  occasioned  to  his  meadows  by  the  pen- 
ning back  of  the  water  of  the  river  by  the  floodgates  and  machinery  of  the  mlHi 
and  that  an  action  had  been  brought  to  recover  damages  for  such  injuries  so  al- 
leged to  have  been  done  to  the  plaintiff's  meadows  by  the  means  above  stated 
in  the  declaration,  awarded  that  the  defendants  should,  within  four  months, 
make  and  complete,  in  a  workmanlike  manner,  an  over-fall  or  tumbling  bay  for 
the  discharge  of  the  water  of  the  river  at  a  convenient  place  between  Uie  plain- 
tiff's meadows  and  the  waste-gate  of  the  mill,  of  specified  dimensions,  and  that 
the  defendants  should,  *at  their  own  costs,  maintain  such  tumbling  bay  r,^^g 
at  that  height  and  width  during  their  possession  of  the  mill,  and  pay  the  ^ 
plaintiff  150/.,  whereupon  the  parties  should  execute  mutual  releases  up  to  tlie 
date  of  the  submission. 

Shepherd,  Seijt.,  in  Michaelmas  term,  1813,  moved  for  the  defendants  tor  a 
rule  nm  to  set  aside  this  award,  upon  the  following  objections:  first,  that  the 
arbitrator  had  not  distinguished  in  his  award  whether  the  damages  which  he 
awarded  were  given  as  a  recompense  for  any  injury  alleged  in  the  declaratiopt 
or  for  causes  on  which  the  plaintiff  had  not  declared,  and  had,  therefore,  left  it 
uncertain  whether  the  costs  of  the  cause,  (which,  according  to  the  defendant's 
rule  cif  reference,  were  to  abide  the  event  of  the  action,  and  not  of  the  award 
generally,)  were  to  be  sustained  by  the  plaintiff  or  the  defendants.    Secondly^ 
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that  the  arbitrator  had  exceeded  hia  power  in  awarding  that  the  defendants, 
who  were  mere  leasees,  should  within  a  certain  time  make  a  tumbling  bay  and 
keep  it  in  repair,  inasmuch  as  this  would  be  an  act  of  waste  in  the  tenant :  for 
the  landlord  was  no  party  to  the  award,  and  the  defendants  would  incur  a  for- 
feiture of  their  lease  by  performing  it ;  neither  could  they  re-enter  to  repair 
after  their  lease  should  have  expired ;  and  the  defendants  swore  they  had  no 
permission  from  their  lessor  to  erect  it.  Thirdly,  he  relied  on  the  affidavits  of 
engineers,  that  if  the  plaintiff's  penstocks  were  put  into  proper  repair,  they 
w<Miid  effectually  keep  the  water  out  of  the  ditches,  to  a  certain  height,  and 
they  would  do  more  good  than  a  tumbling  bay,  which,  it  was  sworn,  would 
cost  more  than  the  fee-simple  of  the  land  injured. 

The  court  granted  a  rule  nm. 

Butf  Seijt.,  also  obtained  a  rule  nui  to  set  aside  the  rule  of  court  which  had 
UBff]  ^^^  obtained  confirming  the  defendants'  '^order  of  nisi  prius.  And  in 
-I  Hilary  term,  1814,  he  showed  cause  against  the  defendants'  rule  to  set 
aside  the  award.  As  to  the  second  point  he  urged  that  the  land  on  which  the 
toffibling  bay  was  erected,  was  demised  to  the  defendants  by  the  same  lease  as 
the  milk.  The  terms  of  the  order  of  submission  were,  that  the  arbitrator 
should  deteimine  what  he  should  think  fit  to  be  done ;  therefore  this  direction 
to  make  a  tumbling  bay  was  within  his  authority.  If  the  power  was  larger 
than  the  defendants  intended  to  grant,  they  might  have  applied  to  the  court  to 
reform  the  rule ;  but  having  submitted,  they  were  bound  to  perform  all  acts 
awarded,  whatever  might  be  the  consequence  to  themselves.  There  was  no 
foundation  for  the  objection  drawn  from  the  fact  that  the  lessees  could  not  re- 
enter to  repair  aAer  their  term,  for  the  award  required  them  to  keep  it  in  repair, 
only  so  long  as  they  or  any  of  them  remained  in  possession  of  the  mill.  At 
all  events,  this  objection  did  not  extend  to  the  whole  of  the  award,  which 
was  good  for  the  150/.  damages;  and  the  arbitrator  having  decided  on  the 
merits,  the  court  would  not  entertain  that  question.  As  to  the  objection  respect- 
ing the  costs,  though  the  reference  was  of  all  matters  between  the  parlies,  no 
evidence  was  given  but  on  matters  in  the  cause ;  therefore  it  must  necessarily 
be  inferred  that  this  sum  was  given  for  damages  comprehended  in  the  cause : 
but  it  was  immaterial  whether  the  whole  damages  are  given  for  the  grievances 
in  the  declaration;  if  any  part  of  them  was  for  damages  in  the  action,  the  plain- 
tiff was  entitled  to  tlie  costs  thereof.  The  award  in  this  respect  was  consonant 
to  the  rule  of  reference,  which,  it  was  sworn,  the  plaintiff 's  attorney  had  ob- 
tained from  the  associate,  the  first  of  the  two,  and  on  which  the  arbitrator  had 
acted  throughout.  If  this  rule  was  incorrect,  or  if  the  defendant  w<is  dissatisfied 
•4601  ^^^^  ^^  ^®  should  ♦have  applied  to  the  court  to  alter  it;  but  not  having 
J  been  altered,  it  supports  the  award. 

Shepherd,  Serjt.,  in  support  of  the  rule.  Inasmuch  as  the  costs  of  the  cause 
were  to  abide  the  event  of  the  action,  the  prothonotary  could  not  know  for 
whom  he  was  to  tax  the  costs,  unless  it  appeared  on  the  award  whether  the 
damages  or  some  part  of  them  were  within  the  declaration.  Tiie  evidence  dis- 
tinctly disproved  the  gravamen  laid  in  the  declaration,  which  only  averred  a 
raising  of  the  water  higher  than  ordinary,  whereas,  the  proof  was  that  it  was 
not  higher,  but  lower,  and  the  arbitrator  expressly  declared  that  he  was  satis- 
fied of  that  fact:  and  gave  damages  merely  because  the  defendants  did  not 
empty  their  mill-pond  and  afiford  an  outlet  to  the  stagnating  water  so  frequently 
as  heretofore  was  used :  in  omitting  to  make  the  distinction,  the  arbitrator  had 
deviated  from  his  authority,  such  as  it  was  expressed  in  the  defendants'  order 
of  reference,  which  it  was  sworn  was  obtained  from  the  associate,  and  was 
drawn  up  conformably  to  the  only  terms  which  any  reasonable  persons  could 
have  agreed  on. 

Heath,  J.  With  respect  to  the  tumbling  bay,  if  the  defendants  had  been 
seised  in  fee,  the  award  would  have  been  good,  but  the  power  given  to  the  arbi- 
trator to  determine  what  he  should  thmk  fit  to  be  done,  must  be  confined  to 
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reasonable  acts ;  and  the  making  a  tumbling  bay  on  the  lessor^s  land  would 
be  waste  in  the  defendants :  we  cannot  permit  them  to  be  attached  on  the 
one  side,  for  doing  that,  upon  which  they  would  on  the  other  hand'be  sued 
for  waste.  The  court  canpot  try  the  merits  of  the  case,  but  as  to  the  damages, 
it  is  to  be  intended  that  they  are  given  for  the  injuries  alleged  in  the  declaration, 
unless  the  contrary  appears,  and  damages  Vould  not  be  given  unless  p«  .^. 
it  were  for  penning  the  water  too  high.  The  keeping  it  penned  up  for  L 
a  longer  time  than  usual,  would  not  entide  the  plaintiff  to  recover  a  siogle 
farthing,  if  it  were  not  penned  up  higher  than  usual.  It  is  fit  tliat  a  reference 
should  be  made  to  the  associate  to  ascertain  whether  of  the  two  niles  of  refer- 
ence is  drawn  up  conformably  to  his  minutes  of  the  agreement  made  at  the  trial, 
and  if  the  associate  reports  in  favor  of  the  defendants*  rule,  let  a  reference  be 
made  to  the  arbitrator,  requesting  him  to  state  upon  what  ground  he  gave  the 
damages. 

In  this  term,  the  associate  reported  that,  according  to  his  minutes,  the  plain- 
tiff's order  of  nisi  prius  was  the  prior  and  the  correct  order;  whereupon,  liie 
court  made  the  plaintifl*'s  rule  absolute  for  setting  aside  the  defendants'  rule  of 
court  confirming  their  order  of  reference,  but  without  costs,  on  account  of  the 
manifest  injustice  of  making  the  costs  of  the  action  abide  the  event  of  matters 
which  could  not  be  and  were  not  decided  in  the  action.  The  court  made  the 
defendants'  rule  absolute,  for  setting  aside  so  much  of  the  award  as  related 
to  the  erecting  a  tumbling  bay,  but  discharged  the  rule  as  to  the  residue. 
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[1  Marsh.  136.  S.  C] 

The  owner  of  a  vessel  bound  from  London  to  Berhice^  which  had  deviated  by  taking  in 
goods  nt  Madeira,  insured  her,  with  notice  to  the  underwriter  of  the  circumstances, 
*'  at  and  from  London  to  Berhiee,*^  and  inserted  ihe  words  "fit  sea"  in  another  part  of 
the  policy.    Held  that  the  deviation  was  a  good  defence. 

If  parties  describe,  in  the  usual  terms,  the  voyage  they  insure,  both  knowing  that  the 
adventure  hns  deviated  from  that  description,  they  are  nevertheless  bound  by  the 
description  they  have  chosen,  and  the  previous  deviation  is  fatal. 

The  plaintiff  declared  upon  a  policy  "  at  and  from  London  to  Btrbicer 
upon  any  kinds  of  goods  and  merchandises,  and  also  upon  the  body,  &c.,  of 
the  good  ship  "  the  Sir  Sidney  Smith!^  beginning  the  adventure  upon  the  said 
goods  and  merchandises  from  the  loading  thereof  on  board  the  said  ship  ^  at 
sea,"  upon  the  said  ship,  &c.,  and  so  should  endure  during  her  abode  there, 
upon  the  said  ship,  &c.,  and  further,  until  the  said  ship  with  all  her  ordnance, 
&;c.,  should  be  arrived  at  **  Berbice,^'  &c.,  and  that  the  policy  was  declared  to 
be  "on  ship,"  and  the  plaintiff  averred  that  the  ship  was  in  good  safety  al 
London,  and  sailed  from  thence  on  the  said  voyage,  and  was  captured.  Upon 
the  trial  of  the  cause,  at  the  sittings  tidier  Michaelmas  term,  1813,  before  Mms- 
field,  C.  J.,  the  plaintiff  proved  the  subscription  and  policy  as  declared  upon, 
in  which  the  several  words  ^'•London  to  Berbice,^'  "  Sir  Sidney  Smith,^^  and 
"  at  sea,"  were  written  into  the  blanks  of  the  usual  printed  form  of  a  policy, 
and  the  words  "on  ship,"  were  written  in  the  mai^n.  The  defence  was,  a 
deviation  by  the  ship's  having  ^one  to  Madeira^  and  having  taken  in  goods 
there.  To  rebut  this,  the  plaintiff  proved  that  at  the  time  of  eft'ecting  the  policy, 
the  broker  told  the  underwriter  the  ship  was  at  sea,  and  put  into  his  hands  a 
letter,  dated  at  sea  after  the  vessel  had  quitted  Madeira^  in  latitude  23®  33'  N., 
and  longitude  35*^  47'  W.,  when  the  ship  was  out  of  the  course  from  London 
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U)  Berbtce;  and  the  plaintifT  contended,  that  the  underwriter  having  full  notice 
o(  the  ship's  course  and  situation,  the  words  **at  sea,"  so  qualified  the  descrip- 
tion otthe  voyage  *'from  London  to  Berbice,**  as  to  make  it  an  insurance  upon 
80  much  as  remained  from  the  place  of  dating  that  letter,  of  a  voyage  from 
«4631  '^^^'*  ^y  ^^y  o^  Madeira  to  *Berhice$  whatever  deviation  might  have 
^  been  made  from  the  usual  course  to  Btrbice  before  the  poUcy  was 
effected,  was  immaterial  to  this  risk,  because  it  had  been  sustained,  before  the 
risk  commenced,  and  was  not  included  in  the  insurance ;  or  else  it  might  be 
taken  that  the  underwriter  in  effect  had  consented  to  and  ratified  the  ship's 
hafing  previously  so  deviated.  Mansfidd^  G.  J.,  directed  a  nonsuit,  3  Campb. 
503,  reserving  liberty  to  move  to  enter  a  verdict  for  the  plaintiff. 

Shq)herd,  Solicitor-General,  in  HUari/  term  accordingly  obtained  a  rule  nisi^ 
and  on  this  day 

Best  and  Vaughan,  Serjls.,  showed  cause.  It  was  insisted  that  the  words 
at  sea  denoted  the  inception  of  the  risk :  but  the  whole  sentence  must  be  taken 
together,  and  then  it  must  be  construed  thus,  beginning  the  adventure  from  the* 
loading  of  the  goods  on  board  the  said  ship  at  sea ;  and  no  goods  having  been 
laden  at  sea,  that  qualification  never  at  all  attached,  and  it  was  simply  an  iu- 
burance  upon  a  voyage  at  and  from  London  to  Berlnce,  with  the  usual  qualities 
and  circumstances  of  that  voyage,  in  which  case  the  deviation  was  fatal.  The 
latter  words  were  not  sufficiently  distinct  or  intelligible,  to  enable  the  court  to 
alter  the  previous  and  clearly-expressed  contract  '*  at  and  from  London  to  Ber^ 
bktf^  if  the  words  at  sea  had  any  meaning  at  all,  they  were  not  words  of 
contract,  but  merely  words  of  intimation  that  the  vessel  was  at  sea,  when  the 
policy  was  effected.  If  there  had  been  no  deviation,  and  the  ship  had  sustained 
aa  average  loss  at  sea  before  effecting  the  policy,  it  is  manifest  that  the  inser- 
lioQ  of  these  words  **•  at  sea,"  would  not  protect  the  underwriter  from  paying 
tbat  loss,  upon  the  ground  that  it  had  occurred  before  the  date  of  the  policy. 

Shepherd,  Serjt.,  took  a  distinction  between  the  written  and  the  printed  part 
•4641  ®^  *^®  policy,  but  the  two  repugnant  ^clauses  being  both  written,  it  did 
-^  not  avail  him.  He  then  urged  that  if  an  act  amounts  to  a  deviation,  it 
is  only  a  consequence  of  a  contract,  depending  on  circumstances :  it  is  not 
parcel  of  the  terms  of  the  contract.  But  if  an  insurance  be  effected  on  a  voyage 
half  performed,  and  even  if  the  policy  is  to  attach  at  London,  yet  if  the  pre- 
vious deviation  was  communicated  to  the  underwriters,  it  is  not  competent  to 
tliem  to  resist  payment  on  the  ground  of  that  previous  deviation. 

GiBBs,  G.  J.  The  policy  is  completely  insensible,  this  is  not  an  insurance 
OB  goods,  but  on  ship ;  yet  the  words  are,  beginning  the  adventure  upon  the 
vaid  goods  from  the  loading  thereof,  on  board  the  said  ship  at  sea.  The  pleader 
has  stated  it  in  the  declaration  as  a  contract  beginning  the  adventure  as  to  the 
goods  from  the  loading  thereof  on  board  the  said  ship  at  sea,  but  that  as  to  the 
fillip,  it  is  an  insurance  at  and  from  London  to  Btrbice;  the  plaintiff  states  the 
farts  throughout  his  declaration,  as  on  a  policy  on  tlie  sliip  at  and  from  London 
to  Berbice;  if  he  meant  to  insure  only  from  the  ship's  leaving  Madeira,  he 
should  have  shaped  his  contract  accordingly,  and  have  insured  from  a  certain 
latitude  to  Berbice^  or  if  he  meant  to  include  the  risk  of  average  loss  in  the 
previous  part  of  the  voyage,  he  might  have  expressed  it  to  be  an  insurance  from 
Lyndon  to  Berbice,  notwithstanding  the  previous  deviation ;  but  since  the  par- 
ties have  made  the  policy  in  its  present  form  of  an  insurance  on  a  voyage  at 
and  from  London  to  Berbice,  the  legal  requisites  of  a  voyage  at  and  from 
I^ondon  to  Berbice  must  be  j>erformed  in  this  case,  as  in  any  other.  It  is  a 
•iid  objection,  and  the  court  would  help  the  plaintiff  if  they  possibly  could. 

The  rest  of  the  court  concurred  in 

Dischaiging  the  rule.t 

f  [See  I  Maule  Sl  Selw.  35,  Gladstone  ▼.  King,} 
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•TiTfERTON  V.  CONYERS. 

[i  MftTsh.  140.  S.  C] 

The  building  ^ct,  14  (?.  3.  e.  7i),  h«s  iJ>t  JesUiiyed  the  right  to  lateral  windows  which 

existed  b^Tore  that  act. 
T^e  owner  of  windows  in  an  edifice  carried  up  aboTe  a  party-wall,  contrary  to  the  proTi- 

sions  of  the  building  act,  may,  nevertbolesk,  recover  asainst  the  owner  of  the  adjoiniag 

land  who  contributed  to  the  wail,  for  darkening  thd  lights. 
An  ediCce  built  not  conformably  to  the  building  act,  in  respect  whereof  no  conviction  is 

had  within  three  months,  under  $.  60,  is,  nevertheless,  not  rendered  leffal  by  the  lapse 

of  that  time,  but  may  be  afterwards  proceeded  against  under  the  act.    Per  Daltas,  J. 

The  plaintiif  declared  upon  his  possession  of  a  messuage  and  workshop,  and 
a  flight  of  stairs  leading  thereto,  situate  in  St,  Leonard's,  Shoredilch,  in  which 
there  were  and  ought  to  be  divers  ancient  windows,  through  which  the  light 
and  air  ought  to  enter  for  the  convenient  and  wholesome  use  and  enjoyment 
thereof,  and  that  the  defendant  wrongfully  erected  a  certain  wall  and  building 
near  to  the  windows,  whereby  the  messuage,  workshop,  and  flight  of  stairs 
were  gready  darkened,  and  the  light  and  air  prevented  from  coming  in,  and  the 
premises  rendered  close  and  unfit  for  use,  particularly  for  the  trade  of  a  coach- 
maker,  which  the  plaintiff  carried  on  there.  The  cause  was  tried  at  the  Mid" 
diesex  sittings  afler  Michaelmas  term,  1813,  before  l)aHaa,  J.  It  was  proved 
that  the  land  of  the  plaintiff  and  the  land  of  tlie  defendant  were  contiguous,  and 
were,  until  1803,  divided  by  a  wall  of  brick  and  mortar,  which  stood  wholly  on 
the  plaintiff's  land.  The  plaintiff,  who  was  a  coachmaker,  had  erected,  thirty- 
four  years  before  the  action,  a  workshop  for  the  purposes  of  his  trade,  which 
required  the  full  enjoyment  of  light;  the  windows  fronted  to  the  defendant's 
land,  the  sill  of  them  was  on  a  level  with  the  top  of  the  wall.  The  wall  which 
separated  the  two  properties  being  ruinous,  was  on  inspection  condemned  by 
the  district  surveyor,  and  taken  down,  and  in  lieu  tliereof,  a  party  wall,  eighteen 
inches  thick,  was  erected  by  the  plaintiff,  half  on  the  land,  and  half  at  the  ex- 
pense, of  each  proprietor.  The  plaintiff  at  the  same  time  rebuilt  his  manufac- 
tory :  the  elevation  of  that  side  of  it  which  adjoined  the  defendant's  land,  con- 
sisted, as  to  the  lower  part,  of  the  *party-wall ;  and  as  to  the  upper  part,  r«^a^ 
of  a  frame- work  of  wood,  covered  with  slate,  the  base  of  which  was  ^ 
wholly  placed  on  the  plaintiff's  own  land,  and  for  the  greater  part  of  its  length 
rested  on  his  own  half  of  the  party-wall,  in  an  indent  made  in  the  brickwork 
for  that  purpose ;  and  the  frame,  as  it  rose,  slightly  inclined  inwards  from  the 
defendant's  land,  but  a  part  of  the  elevation  which  contained  one  window  thut 
lighted  the  staircase,  sprung  from  a  part  of  the  wall  which  wholly  stood  within 
the  plaintiff's  land,  on  the  site  of  a  part  of  the  old  wall,  and  which  window  was 
was  in  fact  never  removed,  but  was  under-propped  while  the  brickwork  below  it 
was  taken  down  and  replaced.  The  sill  of  the  lowest  tier  of  windows  was  placed 
exacdy  at  the  same  height  as  the  sill  of  the  plaintiff's  former  windows  had 
been ;  and  another  tier  of  windows  was  placed  in  an  upper  story,  which  did 
not  exist  in  the  old  workshop.  While  the  old  wall  stood,  the  defendant  had 
made  use  of  it  by  erecting  against  it  on  his  land,  a  shed  which  did  not  rise 
higher  than  the  wall.  He  had  recenUy  carried  up  an  additional  height  of  per- 
pendicular wall  upon  his  half  of  the  new  party-wall,  and  had  built  up  his  shed 
to  the  same  height,  and  had  thereby  obstructed,  in  such  a  degree  as  to  render 
the  place  unfit  for  the  purposes  of  the  plaintiff's  trade,  the  lights  of  tlie  lower 
story  of  the  plaintiff's  manufactory,  as  well  those,  the  sill  of  which  rested  on 
the  party-wall,  as  that  which  rested  on  the  piece  of  wall  built  wholly  on  the 
plaintiff  8  land.  The  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  point 
reserved,  upon  which  the  defendant  had  rested  his  defence,  that  the  windows 
ihemselves  io  the  plaintiff's  building  were  a  nuisance,  because  they  were  insert* 
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ed  in  a  party- wall,  and  prohibited  by  the  statute  14  G.  S.  c.  78,  and  that,  there- 
fore, the  plaintiff  could  not  maintain  an  action  for  any  injury  done  thereto. 
*4671  *^^^^9  Seijt,  in  Hilary  term,  obtained  a  rule  nisi,  to  set  aside  the 
-^  verdict  and  enter  a  nonsuit. 
Shfpherd,  Solicitor-General,  in  this  term  showed  cause.  The  case  is  reduci- 
ble to  three  questions.  Ist,  Inasmuch  as  the  plaintifT  had  an  original  right  to 
windows  in  his  building,  whether  the  passing  of  the  building  act  broke  in  upon 
it.  2dly,  Supposing  that  it  did  not,  but  that  the  plaintift'  had  that  right  until  he 
made  an  alteration  in  his  building,  whether  in  making  thai  alteration  he  f(»rreited 
that  right  3dly,  Supposing  that  he  had  not,  but  that  he  had  violated  the  build- 
ing act,  whether  that  circumstance  takes  away  those  rights  which  he  would 
otherwise  have  had,  or  whether  the  punishment  for  misconduct  in  those  par- 
ticulars was  not  confined  to  the  remedies  prescribed  by  the  building  act.  As 
to  the  first  point,  it  was  a  monstrous  proposition,  and  would  introduce  infinite 
mischief  and  disturbance,  to  suppose  that  the  efilect  of  the  building  act  was  to 
enable  every  man  who  had  a  share  in  the  parly-wall  to  obstruct  or  destroy 
every  window  which  his  neighbor  happened  to  have  in  his  higher  contiguous 
building,  looking  laterally  over  the  land  of  the  other.  2.  Altliough  the  defend- 
ant had  concurred  in  building  the  party-wall  to  a  certain  height,  in  lieu  of  the 
plaintiff's  former  fence  wall,  the  defendant  does  not  thereby  acquire  the  right 
indefinitely  to  raise  his  half  of  the  wall  to  the  prejudice  of  his  neighbor;  the 
relative  rights  of  the  parties  remain  as  before.  The  plaintiff'  having  first  put 
his  windows  on  his  half  of  the  wall,  has  a  right  to  carry  them  up  unobstructed. 
He  has  confined  himself  to  his  own  soil.  3.  The  upper  part  of  this  structure 
would,  under  14  G.  3,  c.  78,  «.  60,  be  a  nuisance,  if  it  is  to  be  considered  as  a 
party-walU  and  tried  by  that  criterion,  for  it  is  deficient  in  thickness,  and  not  con- 
structed of  statutiible  materials,  and  has  openings  and  windows  in  it;  but  it  is  no 
*4fi8l  psrty-wall.  It  is  only  a  renewal  of  the  ^ancient  building,  and  since  that  con- 

^  tinued  legal  notwithstanding  the  act  of  the  plaintifif  was  in  like  manner 
legally  warranted  notwithstanding  the  statute,  in  reinstating  the  present  building, 
which  decay  had  compelled  him  to  repair,  in  the  same  position,  and  with  the  same 
rights  as  the  old  one,  which,  if  it  were  now  standing,  would  have  been  obstructed 
by  the  acts  now  complained  of.  The  14th  section,  which  defines  party-walls, 
only  requires  them  to  be  ^  between  house  and  house,  or  other  buildings,  or  so 
much  thereof  as  shall  not  have  a  separate  and  distinct  wall."  The  party-wall, 
therefore,  needs  only  to  be  commensurate  with  the  plane  of  joint  contact 
of  the  two  contiguous  buildings,  and  extends  no  further  than  the  lesser  of  them. 
Where  the  lesser  terminates,  and  the  greater  is  continued,  the  statute  neither 
requires  a  party-wall  to  be  carried  up  between  the  greater  building  and  the  void 
space  of  the  adjoining  estate,  nor  does  it  require  the  several  wall  of  the  greater 
building  to  possess  the  qualities  of  a  party-wall.  This  construction  is  strength- 
eiied  by  8.  20.,  which  requires  the  party- wall  to  rise  eighteen  inches  above  the 
roof  of  the  highest  building,  only  in  case  where  such  building  gables  against 
such  party  wall,  which  is  not  this  case,  for  the  plain tifif's  building  fronts  to 
the  party-wall,  not  gables  to  it,  and  the  party-wall  was  carried  up  eighteen 
inches  higher  than  the  defendant's  adjoining  shed.  S,  27,  which  directs  how 
timber  shall  be  let  in,  does  not  aid  the  defendant's  argument,  for  it  assumes  the 
meaning  of  party-walls  to  be  known,  but  does  not  help  to  define  them.  The  42d 
lection,  in  enabling  "  the  proprietor  or  occupier  of  any  building  to  which  any 
party-wall  of  the  required  thickness  belongs,  to  raise  the  same,  tojreiher  with  the 
shaft  or  shafis  of  the  chimnies  belonging  thereto,  by  and  at  his  expense,  to  any 
Might  he  shall  think  proper;"  and  the  43d,  in  directing  that  any  **  party-fence- 
'4691  ^^  ^^y  ^  raised  by  or  at  the  expense  of  the  'proprietor  or  occupier 

^  of  the  ground  on  either  side  adjoining  thereto,"  apply  only  to  cases 
wherein  the  liberty  thereby  given  can  be  exercised  without  interfering  with  the 
prior  rights  of  others.  If  the  plaintiff  had  not  previously  had  any  windows  in 
loM  building,  the  defendant  might  have  availed  himself  of  this  permission  to 
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cany  up  the  party-wall  for  his  own  pnrposefi  to  any  height  consistent  with  the 
class  of  buildings  tu  which  its  thickness  confines  it,  but  the  general  rule,  ita 
ufere  tuo  ne  alientmi  ladas^  still  over-rides  and  restrains  this  power.  The  act 
does  not  authorize  any  one  to  raise  a  party-wall,  so  as  to  obstruct  the  lights  of 
another,  whether  the  person  prejudiced  thereby  be  a  stranger,  (upon  which  case 
there  could  not  be  a  doubt,)  or  be  the  joint  contributor  to  the  expense  of  erecting 
the  original  party-wall.  The  60th  section  enacts,  that  if  any  person  shall  build  or 
alter  any  building  contrary  to  the  regulations  of  that  act,  and  shall  be  convicted 
thereof,  the  builcUng  so  irregularly  built  or  altered  shall  be  deemed  a  common 
nuisance,  and  the  builder  and  owner,  or  one  of  them,  shall  enter  into  a  recog- 
nizance to  abate  or  demolish  it,  or  to  amend  it  according  to  the  regulations  of 
the  act;  and  that  on  default  of  entering  into  such  recognizance,  the  defaulter 
shall  be  committed  to  jail,  until  he  shall  have  abated,  demolished,  or  amended 
the  same,  or  until  such  irregular  house  or  building  shall  have  been  demolished 
by  order  of  the  magistrates,  which  order  they  are  thereby  impowered  to  make, 
provided  that  such  conviction  be  had  within  three  months  after  the  building  be 
tinished ;  the  legislature,  therefore,  meant,  that  unless  the  vigilance  of  the  dis- 
trict surveyor  points  out  the  irregularity  within  three  months,  for  quieting  men^s 
rights  and  possessions,  length  of  time  and  public  acquiescence  should  sanction 
the  deviation  from  this  act,  and  the  builder  should  not  be  afterwards  molested. 
If  the  building  is  a  nuisance  at  common-law,  the  plaintiff  may  be  indicted  at  any 
time.  By  ».  62,  a  district  'surveyor  is  appointed :  by  9.  63,  notice  r^A^^ 
must  be  given  to  him  before  any  alteration  made,  and  a  certificate  of  ^ 
conformity  is  to  be  issued  by  the  surveyor ;  therefore,  the  plaintiff  having  taken 
all  these  precautions,  (which  in  fact  were,  and  the  plaintiff  has  a  right  in  argu- 
ment to  assume  that  they  were,  complied  with,^  the  plaintiff's  building  is  no 
nuisance  unless  a  conviction  had  take  place  withm  the  first  three  months.  At 
all  events  the  ))laintiff  was  entided  to  a  verdict  for  the  injury  done  to  that  win- 
dow in  the  staircase  which  stood  upon  that  piece  of  wall,  which  was  not  a 
party-wall,  but  was  wholly  built  within  the  plaintifif's  land,  in  tlie  place  of  the 

old  wall. 

Best  and  Vaughan,  Serj is.,  con/ra.  If  the  plaintiff*  maintains  his  verdict  on 
the  last  ground,  it  is  a  mere  Norfolk  groat ;  but  as  the  attention  of  the  judge 
and  jury  never  was  directed  to  that  point,  and  as  the  models  produced  show  no 
apparent  distinction  between  the  main  range  and  the  staircase  window  ;  if  the 
court  have  any  doubt,  they  will  send  that  point  to  a  new  trial.  As  to  the  sec- 
ond principal  question,  it  is  said  the  plaintiff*  had  an  old  wall  on  which  his  win- 
dows formerly  rented.  It  is  unnecessary  to  inquire  what  were  the  plaintiff's 
ancient  rights.  The  moment  that  this,  with  the  consent  of  both  proprietors, 
became  a  party  wall,  all  those  rights  were  done  away.  The  plaintifiT  has  de- 
serted them  and  availed  himself  of  the  building  act  to  take  the  defendant's 
ground  and  build  on  it ;  if  he  has  the  defendant's  ground,  the  defendant  is  en- 
titled to  have  in  return  the  reciprocal  benefit  of  the  protection  from  fire,  which 
the  act  contemplated.  Having  once  gone  into  the  building  act,  the  plaintiff* 
must  conform  to  it  in  all  things.  As  to  the  third  point,  the  front  in  question  of 
the  plaintiff's  building  is  to  ail  intents  a  party  wall,  but  it  is  not  coustructed 
conformably  to  the  building  act.  If  the  plaintiff's  construction  prevails,  all  \he 
eff*ect  of  the  act,  which,  were  its  'expression  equally  good  as  its  inten-  r^^-i 
tion,  would  be  tlie  best  of  statutes,  will  be  taken  away.  The  great  ob-  - 
ject  of  it  is  to  prevent  fire.  That  can  only  be  effected  by  carrying  up  the 
party  wall  the  whole  height  of  the  highest  of  two  contiguous  buildings.  To 
consider  the  case  first,  as  if  there  were  no  windows  in  the  plaintifi''s  building, 
a.  27,  carefully  prevents  more  timber  being  put  into  party  walls  than  ''  6U(*h 
templets,  chains,  and  bond  timbers  as  shall  be  necessary,  and  other  than  tlie 
ends  of  girders,  beams,  partings,  and  other  principal  timbers."  But  the  plaiu- 
tiflf  has  put  timber  into  the  wall,  not  for  a  bond  to  hold  the  wall  together,  but 
as  a  frame  to  hold  the  window  :  this  section  requires  eight  inches  and  a  half 
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of  solid  brick  to  be  left  between  the  end  and  side  of  every  timber,  and  the  tim- 
ber of  any  building  adjoining  thereto.  The  plaintiff  could  not  carry  up  a  tim- 
ber building  without  windows  thus  indented  into  the  party  wall :  for  the  timber 
is  let  into  the  wall  throughout  half  its  thickness  at  tlie  indentation,  and  the 
other  half  is  brick  work  which  rises  higher  than  the  bottom  of  the  timber.  If 
the  defendant  takes,  as  he  may,  the  same  liberty  with  his  side,  as  the  plaintiff 
has  done  with  his,  there  c^uld  not  be  eight  inches  and  a  half  between  timber 
and  timber.  The  statute  directs  in  «.  42,  that ''  no  wall  shall  be  raised,  unless 
it  can  be  done  with  safety  to  such  wall,  and  the  several  buildings  adjoining 
thereto,'*  meaning  with  that  kind  of  safety  against  fire  which  it  was  the  purpose 
of  the  act  to  secure.  If  the  plaintiff's  argument  is  correct,  no  reason,  except 
the  obstruction  thereby  occasioned  to  the  plaintiff's  windows,  prevents  the  de- 
fendant from  building  in  the  same  way;  if  then,  there  were  no  windows,  the 
defendant  might  in  like  manner  lawfully  remove  the  brick  work  left  on  his  half 
of  the  wall,  and  put  thereon  a  timber  sill,  and  timber  frame-work  similar  to  the 
plaintiff's,  and  carry  it  up  as  high  as  the  plainuff's  building  :  then  there  would 
*4l^l   be  two  buildings  of  timber  *in  contact  with  each  other :  or  if  this  ele- 

-^  vation  is,  as  has  been  contended,  to  be  considered  as  a  roof,  because 
it  slopes  inwards,  then  there  would  be  two  roofs  coming  into  contact  with  each 
other  at  the  ba^e,  without  a  party  wall  between  them,  which  is  contrary  to  tlie 
act.  If  the  defendant's,  be  still  the  lowest  roof,  in  case  of  fire  the  burning  raft- 
ers and  iron  of  the  plaintiff's  frame-work  would  fall  on  it,  and  set  the  defend- 
ant's house  on  fire.  S.  26,  regulates  tlie  height  of  the  building,  and  directs  that 
"  every  party-wall,  and  addition  to  any  party-wall,  shall  be  carried  up  and  re- 
main one  foot  six  inches  at  least  above  the  roof  of  the  highest  building."  This 
enactment,  therefore,  answers  the  gist  of  the  action,  which  is  that  the  defend- 
ant had  no  right  to  build  his  half  of  the  party-wall  higher  than  it  originally  was  : 
for  it  most  expressly  enables  the  defendant  to  make  the  party-wall  higher  than 
the  whole  elevation  of  the  plaintiff's  house.  But  it  is  said  there  was  no  house 
on  the  defendant's  land,  only  a  shed:  this  is  a  curious  argument  to  use  as  applied 
to  the  vicinity  of  London^  where  every  foot  of  land  is  so  valuable,  as  building 
ground.  If  the  plaintiff  makes  this  a  party- wall,  he  anticipates  that  his  neigh- 
bor will  build  a  house  against  his  party-wall,  and  if  he  might  not  do  it,  the  first 
builder  would  preclude  his  neighbors  on  the  four  sides  of  his  house  from  build- 
ing. It  is  not  true  that  there  is  no  nuisance  till  conviction :  the  conviction 
does  not  make  the  illegality,  it  finds  it ;  that  clause  only  gives  the  specific  rem- 
edy and  punishment,  but  does  not  prevent  it  from  being  substantively  and  uni- 
versally  illegal  to  raise  such  an  edifice.  It  would  be  absurd  that  a  plaintiff 
should  to-day  recover  damages  for  obstructing  his  lights  in  a  house  which  to- 
morrow may  be  pulled  down  as  illegal ;  a  plaintiff  never  can  recover  for  any 
damage  done  to  a  thing  which  the  law  has  declared  illegal. 
«471'1       ^GiBBS,  C.  J.  This  action  is  brought  by  the  plaintiff  against  the  defend- 

^  ant  for  obstructing  lights,  which  the  plaintiff  avers  that  he  was  entitled  to, 
and  that  the  defendant  has  no  right  to  obstruct.  The  plaintiff  founds  his  claim  on 
near  forty  years'  possession,  which  certainly  is  prima  facie  evidence  that  he 
was  entitled  to  them.  The  state  of  the  buildings  was  this ;  the  defendant  and 
the  plaintiff  had  adjoining  premises,  the  defendant  had  a  shed  resting  against 
the  wall  which  was  built  entirely  on  the  plaintiff's  own  land.  Overlooking  the 
roof  of  the  defendant's  shed,  the  plaintiff  had  this  range  of  buildings,  the  lights 
in  which,  as  he  now  complains,  are  obstructed.  After  the  passing  of  the 
building  act,  the  wall  between  the  plaintiff's  house  and  the  defendant's  shed 
was  rebuilt,  and  rebuilt  in  such  manner  as  the  plaintiff  was  obliged,  not  enabled 
only,  under  that  act,  to  build  it :  and  it  thenceforth  became  a  wall,  resting  parUy 
on  his  own,  and  partly  on  the  adjoining  land,  instead  of  standing  as  it  before 
did,  entirely  on  his  own  ground.  He  carried  it  up  as  a  party  waU,  as  high  as 
the  former  wall  had  been.  Upon  the  top  of  his  former  wall  used  to  spring  a 
{mae,  containing  windows;  upon  the  half  of  his  new  wall  he  sprung  another 
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framef  containing  similar  windows,  and  also  other  windows  above  them,  about 
which  there  is  no  question.  After  the  plaintiff*  had  built  this,  the  defendant, 
not  acting  under  any  provision  of  the  building  act,  raises  this  shed,  and  obstructs 
the  plaintiff's  windows.  The  plaintifl*  complains  of  the  obstruction:  tlie 
defendant  contends  that  the  plaintiflTis  not  entitled  to  any  redress:  first,  because 
the  building  act  has  prohibited  all  lateral  lights  which  existed  before  the  act,  in 
any  situation  wherein  they  do  not  conform  with  those  regulations  thereby  im- 
posed ill  the  case  of  new  contiguous  buildings ;  secondly,  because  the  plaintiff, 
by  ^deserting  his  ancient  wall  and  carrying  up  bis  new  building  on  a  rmjjd 
party  wall,  has  abandoned  his  ancient  right,  if  he  had  any;  and  having  ^ 
brought  himself  within  the  scope  of  the  building  act,  is  bound  to  raise  no  edv* 
fice  but  such  as  in  a  new  site  would  be  conformable  to  that  act.  A<  to  the  first 
point,  we  are  clearly  of  opinion  that  the  law  is  not  so,  and  that,  notwithstanding 
the  building  act,  the  plaintifiT's  right  to  his  lateral  lights  remained.  Secondly, 
as  to  the  question  whether  the  plaintiff  has  given  up  these  rights ;  with  respect 
to  his  availing  himself  of  the  building  act,  he  was  obliged  to  rebuild  according 
to  the  regulations  thereof,  when  his  old  party-wall  was  condemned.  But  it  is 
said  he  has  carried  this  wall  up,  not  in  the  way  required  by  the  building  act; 
that  he  ought  to  have  carried  up  an  entire  wall  above  the  top  of  his  house,  and 
should  have  inserted  neither  timber  nor  lights  in  it,  and  that,  therefore,  he  can- 
not recover.  Without  meddling  with  the  question  whether  the  plaintiflf  was  or 
was  not  justified  in  carrying  up  this  wall  and  inserting  these  lights,  we  are  of 
opinion  that  the  objection  is  no  answer  to  the  present  action.  This  is  not  an 
action  against  the  plaintiff  for  raising  an  illegal  wall,  but  against  the  defendant 
for  obstructing  these  lights ;  we  are  of  opinion  that  the  plaintiff's  title  to  these 
lights  remained,  notwithstanding  his  raising  the  wall  in  this  manner;  if  the  de- 
fendant receives  any  grievance  from  the  plaintiff's  building,  let  him  proceed 
against  him  by  such  course  as  he  thinks  this  statute  gives :  if  he  thinks  that  the 
act  gives  authority  for  pronouncing  a  sentence  abating  any  part  of  it  as  a  nui- 
sance, let  him  pursue  his  remedy;  and  the  plaintiff  may  bring  an  actiim,  and 
the  defendant  may  justify  under  the  building  act,  but  1  think  upon  the  present 
circumstances  that  the  verdict  ought  to  stand. 

*Heath,  J.  I  am  of  the  same  opinion.  The  act  gives  specific  reme-  r^Ajx 
di^s,  if  the  provisions  thereof  are  infringed ;  those  remedies  are  not  ^ 
pursued  in  the  present  case,  and  the  defendant  cannot,  therefore,  avail  himself 
of  the  enactments  of  that  statute  as  a  justification  of  what  he  has  done.  It  is 
pretended  that  this  building  is  a  common  nuisance,  and  that  the  defendant  has 
a  right,  therefore,* to  obstruct  the  windows,  or  to  do  any  other  act  for  the  abate- 
ment of  it;  that  doctrine  would  go  to  the  extent,  that  this  defendant  or  any 
other  person  whatsoever  may  pull  down  this  house.  There  is,  therefore,  no 
reason  why  the  plaintiff  should  not  recover. 

Chamii(R£,  J.  entirely  concurred. 

Dallas,  J.  The  plaintiff  has  been  in  the  possession  of  these  lights  near 
forty  years.  The  former  wall  in  which  they  stood  was  pulled  down,  and  he 
has  been  possessed  of  the  newly-erected  wall  with  the  present  lights  for  ten 
years.  It  must  be  presumed  that  the  wall  has  been  built  under  the  authtirity 
of  the  district  surveyor,  and  it  must,  therefore,  be  presumed  to  be  legally  built. 
I  am  not  now  to  put  myself  in  the  place  of  the  district  surveyor;  but  if  I  were, 
I  should  doubt  whether  the  act  was  duly  complied  with.  It  has  been  argued, 
that,  because  three  months  have  passed  since  the  building  was  erected,  and  the 
time  is  elapsed  for  a  conviction  under  the  sixtieth  section,  therefore,  that  bnild- 
itig  which  was  in  its  origin  illegal,  is  become  legal;  but  this  is  too  absurd  a 
jwoposition  to  be  supported.  The  sixty-fifth  section  requires  the  district  sur- 
veyor, in  case  the  workmen  employed  in  building  any  building  or  wall,  or  in 
the  cutting  into  such  party  wall,  shall  not  observe  the  regulations  of  the  act,  to 
give  information  *thereof,  and  that  if  the  mayor  or  justices  upon  a  hear-  r^^^a 
iog  find  that  any  breach  of  the  rules  of  the  act  has  been  committed,  ^ 
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they  shall  caude  such  irregular  building  or  wall  to  be  demolished  or  amended. 
This  section  contains  no  limitation  in  point  of  time.  I  am,  therefore,  clearly 
of  oprnioo,  that  there  is  a  remedy  under  the  building  act,  by  the  district  surveyor 
laying  an  information,  and  the  magistrates  ordering  the  building  to  be  pulled 
down  if  it  be  improperly  built,  and  if  the  defendant  thinks  himself  aggrieved,  he 
must  resort  to  that  remedy:  but  whether  the  pLiintiff' s  building  be  constructed 
aroording  to  the  building  act  or  no,  I  am  clearly  of  opinion  that  the  circutu- 
suiaoe  furnishes  no  defence  to  tlie  defendant  in  this  action. 

Rule  discharged. 


*477]  •BELL  et  al.  v.  KYMER  et  aL 

[1  Marsh.  146.  S.  C] 

The  indorsee  of  the  bill  of  lading  of  groods  shipped  by  a  chartered  vessel,  deliverable  to  the 

consignee  or  his  assigns  he  or  they  paying  ireight  according  to  the  terms  of  the  charter- 

party,  is  liable  lo  the  cnarterer  in  asttumpiil  for  ihe  freight. 
Though  the  goods  were  landed  at  the  Weat  India  docks  before  the  bill  of  lading,  was  in- 

dorecd, 
Though  no  stop  was  pat  on  the  ^oods  at  the  dock. 
And  looogh  the  indorsee  had  paid  over  the  proceeds  before  the  freight  was  demanded  of 

him. 

Tms  was  an  action  ot  assumpsit  brought  by  the  charterers  of  the  ship  Hind, 
to  recover  from  the  defendants  the  freight  of  goods,  shipped  at  St.  Domingo 
by  WArcy,  and  for  which  the  master  had  signed  bills  of  lading,  deliverable  *Uo 
the  shipper's  order  or  his  assigns,  he  or  they  paying  freight  according  to  the 
terms  of  ihe  charter-party.**  iPArcy  had  indorsed  the  bills  of  lading  to  Goodall, 
who  consigned  them  to  Fletcher,  in  this  country.  The  goods  were  landed  at 
the  H'est  India  docks,  before  payment  of  the  freight :  the  delivery  of  the  goods 
was  hegiin  on  the  4lh  ol'  August,  and  completed  on  the  1st  of  September,  1809. 
Fltteher^  had  applied  to  the  defendants,  wiih  whom  he  had  had  no  previous 
dealings,  as  brokers,  to  sell  the  goods  and  to  advance  him  4000/.  on  the  credit 
thereof,  which  they  did  on  the  8th  of  August,  and  he  indorsed  to  them  the 
hills  of  lading.  The  defendants  sold  part  of  the  goods  so  early  as  the  13th  of 
Jiugu^t,  other  part  on  the  18th  of  October,  and  in  December,  1809,  they  ren- 
dered an  account  of  sales ;  they  had  in  the  meantime  made  further  advances  to 
Fletcher  on  account,  and  in  April,  1810,  they  made  him  a  payment  of  2,500/., 
which  was  not  an  exact  balance,  but  leh  him  their  dehtor  after  accounting  for  the 
^hole  proceeds.  It  is  usual  for  masters  of  ships  to  make  an  application  for 
payment  of  freight  at  the  end  of  two  months  from  delivery  of  the  goods,  and  it 
i^  also  the  practice,  if  goods  have  been  landed  at  the  fVest  India  docks  without 
payment  of  freight,  for  the  masters  of  ships  to  put  on  the  goods  what  is  called 
d  stop,  that  is,  to  require  the  officers  of  the  docks  not  to  deliver  the  goods  until 
the  freight  is  paid.  The  plaintifTs  had  not  pursued  either  of  these  measures. 
They  did  not  apply  to  the  defendants  for  payment  of  the  freight  tilUiine,  1810, 
*4^81  *after  the  defendants  had  ceased  to  have  any  of  the  proceeds  of  the  car- 

'  -'  go  in  their  hands,  when  the  plaintiffs  requested  to  see  the  bills  of  lading, 
^hich  the  defendants  refused  to  permit ;  and  thereupon  the  plaintiffs  asked  for 
payment  of  the  freight,  which  the  defendants  also  refused,  and  referred  the 
plaintiffs  for  it  to  Fletcher,  saying  that  if  the  application  had  been  made  while 
they  retained  the  proceeds,  they  could  have  communicated  with  Fletcher  res- 
pecting the  payment  of  the  freight,  but  that  they  now  had  no  funds  for  that 
purpose.     The  jury,  under  the  direction  of  Mansjield,  C.  J.,  before  whom  this 
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action  was  tried  at  the   GuUdhaU  sitting,  aHer  Micliadmas  term,  1813,  3 
Campb,  545,  found  a  verdict  for  the  plaintiffs. 

Shepherd^  Solicitor-General,  in  Hilary  term,  1814,  obtained  a  rule  nin  for 
setting  aside  the  verdict  and  having  a  new  trial,  which  rule  the  court,  stopping 
Lens  and  Best^  Serjt.,  who  would  have  shown  cause,  now  called  on  the  Solic- 
itor-General to  support,  and  to  distinguish  this  case  from  that  of  Cock  v.  Taylor^ 
13  Eaat^  399.  He  relied  on  the  case  otffUson  v.  Kymer^  1  JUaule,  and  Selw, 
157,  as  establishing  the  principle,  that,  unless  by  reason  of  an  especial  practice 
of  dealing  between  the  parties,  no  such  assumpsit  as  was  here  contended  for 
could  be  raised :  the  transaction  upon  which  die  present  action  was  founded, 
was  the  first  dealing  between  these  parties,  and,  therefore,  afforded  no  ground 
for  such  an  inference.  Secondly,  that  in  this  case,  as  in  ffllson  v.  Kymer^  the 
goods  were  landed  before  the  bills  of  lading  were  indorsed  to  the  defendants,  so 
that  the  credit  for  the  freight  was  not  given  by  the  master  to  them,  but  to  the 
consignee  upon  the  security  of  whose  liability  the  master  had  let  them  come 
over  the  ship^s  side,  upon  which  ground  Lord  EUenhorough^  C.  J.,  would  have 
nonsuited  the  plaintiffs  in  that  case,  had  not  the  course  of  dealing  between  the 
parties  evinced  an  implied  promise  by  the  defendants  to  *pay  the  freight.  r^A^q 
When  the  master  of  the  ship  delivers  the  goods,  the  indorsee  of  the  bill  ^ 
of  lading  has  an  opportunity  of  asking  him  whether  the  freight  has  been  paid  or 
not :  if  he  does  not  ask,  it  is  to  be  presumed  that  it  has  been  paid,  the  usual 
terms  of  a  bill  of  lading  being  so.  It  is  the  usual  course  for  the  captain  of  a 
ship  to  give  a  notice  at  the  docks,  called  a  stop,  to  prevent  the  delivery  of  the 
goods  till  freight  is  paid.  But  if  the  indorsee  finds  no  stop  entered,  he  has  no 
reasonable  notice  tliat  the  freight  is  not  paid.  The  freight  note  is  usually  paid 
within  two  months,  but  in  this  case  no  application  was  made  to  the  defendants, 
for  payment  of  the  freight,  for  the  greater  part  of  a  year,  nor  until  long  after 
tliey  had  paid  over  all  the  proceeds  to  Fletcher. 

GiBBs,  C.  J.  The  three  puisne  judges  in  the  King's  Bench  held  that  the 
case  of  Wilson  v.  Kymer  differed  from  Cock  v.  Taylor^  on  the  ground  that  it 
was  a  case  where  the  goods  were  delivered,  not  on  the  bill  of  lading,  but  upon 
an  express  order  from  the  principal  to  deliver  them  to  the  broker ;  but  they  all 
three  agreed  with  Cock  v.  Taylor^  that  if  the  goods  were  delivered  to  the  defend- 
ant on  the  bill  of  lading,  that  would  be  sufficient  to  support  the  action.  1  con* 
ceive  the  dock  company  to  be  agents  for  tlie  ship  owners  in  delivering  out  the 
goods ;  and  what  they  do  is  the  same  in  effect,  as  if  it  were  done  by  the  ship 
owners.  They  deliver  out  the  produce  to  the  defendants  as  to  the  owners  of 
the  bill  of  lading.  The  defendants  ought  not  to  pay  over  the  proceeds  to  an* 
other,  without  receiving  from  him  the  freight.  These  defendants  were  the  last 
persons  who  ought  to  have  done  it,  because  their  own  practice  was,  tliat  even 
when  they  received  orders  from  another  person  to  land  goods,  they  were  in  the 
habit  of  paying  the  freight  for  them ;  therefore,  without  referring  to  the  more 
recent  decisions  against  them,  which  took  place  in  the  cause  of  Moorson  v. 
*  Kymer,  Hil.  T,  1814,  3  Campb.  549,  n.  a,  at  a  time  subsequent  to  ri^Aor^ 
this  transaction,  their  practice,  as  it  appeared  in  Wilson  v.  Kymer,  ^ 
proves  their  knowledge  of  the  law  that  they  ought  not  to  pay  over  the  proceeds 
without  paying  freight.  The  court  think  it  is  impossible  to  distinguish  this 
case  from  that  of  0)ck  v.  Taylor,  therefore  the  rule  must  be 

Dischaiged. 
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LAMBERT  9.  LIDDARD. 
SAME  V.  WOODMAN. 
SAME  V.  GREGORY. 

[1  Marsh.  149.   8.  C] 

Policy  at  and  from  Pernambueo^  or  any  other  port  or  ports,  on  the  coast  of  the  BraziU,  to 
Lamdon,,  warrants  the  assured,  if  he  cannot  ^t  a  cargo  at  P.,  to  ^o  to  any  other  port  or 
pons  till  he  gets  a  cargo,  not  restricting  him  to  those  which  he  in  the  direct  courue 
between  Pemambuco  and  London, 

Thu  was  an  action  upon  a  policy  of  insurance  at  and  from  Pemambuco^  or 
any  other  port  or  ports  in  the  BraziU^  to  London^  upon  the  ship  Zion,  begin- 
ninf  the  adventure  on  the  termination  of  her  cruize  and  preparing  for  her  voyage 
to  ijtndon^  with  or  without  letters  of  marque,  witli  leave  to  chase,  capture, 
man  prize  or  prizes,  and  see  them  into  port,  but  not  to  cruize,  and  with  liberty 
in  that  voyage  to  proceed  and  sail  to,  and  touch  and  stay  at  any  ports  or  places 
whatsoever,  and  to  call,  take  in,  deliver,  or  exchange  goods  at  any  place;  to 
return  the  whole  premium  if  the  risk  did  not  commence.  The  plaintiff  averred 
that  on  the  20t}i  of  August  the  cruize  terminated,  and  that  the  vessel  there- 
upon prepared  for,  and  departed,  and  set  sail  upon  her  said  voyage  to  London^ 
in  parts  beyond  the  seas,  to  wit,  at  Pemambuco  aforesaid,  and  that  while  she 
was  saiUng  and  proceeding  on  her  said  voyage,  she  was  lost.  The  second 
count  stated  the  loss  to  have  happened  while  the  vessel  was  sailing  towards 
*4811  ^^^^^'  ^^  ^^  second  of  *these  causes  the  declaration  had  been  amend- 
-^  ed  before  the  trial,  and  it  was  now  therein  averred  that  the  loss  hap- 
pened *'  while  the  ship  was  sailing  on  the  voyage  described  in  the  policy.'* 
Tlie  defendants  paid  the  premiums  into  court.  These  causes  were  tried  before 
Mamfidd^  C.  J.,  at  the  sittings  after  Michaelmas  term,  1813,  when  the  evi- 
dence was,  that  the  Lion  had  been  fitted  out  as  a  private  ship  of  war,  and  was 
sent  to  cruize  for  three  months  in  the  South  Seas^  with  instructions  after  that 
time  to  bring  home  a  cargo  of  merchandize.  On  the  18th  of /t/nc,  the  cruize 
tenninated ;  the  vessel  was  then  on  tlie  coast  of  Brazil,  considerably  to  the 
northward  of  Pemambuco  ;  the  master  sent  an  officer  ashore  to  inquire  whe- 
ther a  cargo  could  be  obtained  at  Pemambueo,  and  finding  that  it  could  not, 
and  having  taken  on  board  there  no  goods  whatever,  he  stood  for  Si,  Salvador^ 
a  port  of  Brazil,  six  hundred  miles  to  the  southward,  and  more  distant  from 
I/mdon  than  Pemambuco,  intending  to  try  for  a  cargo  there,  and  in  the  passage 
thither  the  vessel  was  lost  For  the  defendant  it  was  objected  that  either  the 
vessel  had  not  begun  to  prepare  for  her  voyage  to  London,  because  she  had 
taken  no  goods  on  board,  and  was  sailing  in  a  contrary  direction  from  London^ 
and  80,  at  the  time  of  the  loss,  the  risk  had  never  attached;  or  else,  if  she  had 
sailed  from  Pemambuco  on  her  voyage  to  London,  and  the  policy  had  attaciied, 
she  was  bound  to  touch  at  no  other  ports  of  the  Brazils,  unless  in  the  order  in 
which  they  occurred  in  the  course  of  the  homeward  voyage,  and,  therefore, 
bad  in  that  case  committed  a  deviation  in  standing  for  St,  Salvador,  which 
was  out  of  the  course  from  Pemambuco  to  London,  It  was  also  objected 
that  there  was  a  variance  in  the  description  of  the  loss,  inasmuch  as  the  first 
count  of  the  declaration  averred  that  the  vessel  had  set  sail  on  her  voyage  to 
London,  whereas  the  evidence  was,  that  she  had  not  sailed  for  London,  but 
*4821  ^^  ^^^  ^  *^^^  voyage  to  St,  Salvador,  Nor  was  the  allegation  true 
^  in  the  second  count,  that  she  was  sailing  towards  London,  whereas  she 
was  holding  a  wholly  difTerent  course.  These  objections  of  a  supposed  vari- 
ance did  not  apply  to  the  amended  declaration  in  the  case  of  Lambert  ▼•  Greg" 
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ory.      The  juries  found  verdicts  for  the  plaintiflT,  subject  to  the  objections, 
which  his  lordship  reserved. 

In  Hilary  term,  1814,  Vaughati,  Serjt.,  in  the  two  first  of  these  causes^  and 
Copley^  Serjt.,  in  the  last,  obtained  rules  nisi  to  set  aside  the  verdicts  and  enter 
nonsuits,  or  else  to  reduce  the  damages  by  the  deduction  of  the  premiums  paid 
into  court,  wliich  the  juries  had  by  an  oversight  omitted  to  allow. 

Shepherd^  Solicitor-General,  and  BeaU  Serjt,  in  this  term  showed  cause. 
This  was  a  trading  voyage,  for  the  purpose  of  collecting  a  cargo  in  the  several 
ports  of  the  Brazils^  not  a  voyage  direct  for  London,  By  tiie  terms  of  the 
policy,  at  and  from  Ptmambuco^  or  any  port  or  ports  of  the  Brazih^  the 
«iSsured  had  a  right,  after  arriving  at  the  first  port  of  the  Brazils^  to  go  from 
thence  to  any  other  port,  and  so  from  port  to  port,  in  any  order  that  he  might 
find  convenient,  still  keeping  in  view  the  object  of  procuring  a  cargo  for  Lon- 
don^  till  he  had  completed  his  loading.  It  is  urged  he  had  selected  Pernam- 
buco  as  his  port  of  loading,  and  had  thereby  renduuced  the  rest :  this  is  not  so. 
This  is  like  the  case  of  Bragg  v.  Anderson^  ante,  iv.  229 ;  and  as  Mansfieid^ 
C  J.,  there  says,  the  court  is  required  to  make  a  new  contract  for  the  parties, 
and  to  substitute  for  **any  port  or  ports  of  the  Brazih^^  such  port  or  ports  of 
the  Brazils  as  lie  in  a  direct  course  between  Pemambuco  and  London.  The 
reason  is  the  more  forcible  here,  because  no  port  of  the  Brazils  lies  between 
Pemambuco  and  London;  and  St.  Salavador  was  the  nearest  port  to  the 
Southward,  and  tlie  most  convenient  for  obtaining  a  cargo.  The  policy 
attached  *as  soon  as  the  ship  had  finished  her  cruize,  and  arrived  at  r^^go 
Pemambuco;  she  was  from  that  time  preparing  for  her  homeward  ^ 
voyage,  and  she  made  no  subsequent  deviation.  As  to  the  supposed  variance, 
an  averment  that  a  ship  is  sailing  on  her  voyage  for  London,  did  not  mean  that 
she  was  continually  sailing  with  her  head  right  for  Ijondon.  The  averment 
was  satisfied  if  the  vessel  had  sailed  on  a  voyage,  of  which  London  was  the 
ultimate  destination.  If  it  had  been  expressed  **  from  Pemambuco  to  London, 
with  liberty  to  touch  at  St.  Salvador,^*  an  averment  that  the  ship  sailed  oa 
*»her  voyage  to  London  aforesaid,"  would  sufficiently  designate  that  voyage,  as 
well  while  her  course  was  towards  St.  Salvador,  as  afterwards.  The  substance 
of  the  allegation  is,  that  the  loss  happened  while  she  was  sailing  on  the  voya^ 
in  parts  beyond  the  seas ;  for  Pemambuco  is  named  under  a  videlicet,  and 
may  be  rejected.  The  second  count  rightly  describes  it  as  a  voyage  towards 
fA)ndon. 

Lens,  Vaughan,  and  Copley,  Serjts.,  endeavored  to  support  the  rule.  The 
terms  of  this  policy  are  not  adapted  to  describe  the  adventure  on  which  the 
plaintiff  seeks  to  recover.  The  policy  imposes  three  requisites,  which  must  be 
complied  with  before  the  risk  can  attach;  1.  The  ship  must  have  terminated 
her  cruise;  2.  She  must  have  prepared  for  her  voyage  to  Lorulon;  and,  3. 
She  must  be  at  some  port  or  ports  of  the  Brazils.  Though  the  cruizing  had 
ceased,  the  policy  had  not  attached,  because  tlie  ship  was  not  preparing  to  conic 
to  Ijondon.  If  she  had  begun  dischai^ing  her  ballast,  or  taking  in  her  stores, 
it  might  have  sufficed.  Neither  was  she  ever  at  any  port  of  the  Brazils;  for 
she  never  was  in  the  port  of  Pemambuco,  but  lay  off  a  long  distance  to  the 
Northward,  ^nd  merely  sent  an  officer  on  shore  to  obtain  intelligence  of  a 
cargo.  It  was  necessary  that  she  should  have  dropped  her  anchor  in  the  port, 
*and  have  lain  there  twenty-four  hours  in  good  safety  before  the  risk  rwigi 
could  attach.  If  the  policy  did  attach  at  Pemambuco,  the  ship  after-  ^ 
wards  deviated.  She  had  ceased  cruizing,  and  the  assured  had  elected  her  port 
of  loading,  as  he  was  bound  to  do,  for  it  cannot  be  contended  that  upon  this 
immense  coast  of  Brazil  the  assured  might  go  from  port  to  port  as  often  as  he 
would  :  that  construction  would  make  the  duration  of  the  adventure  little  less 
than  infinite.  The  assured  elects  a  port,  Pemambuco,  whereby  he  renounces 
all  other  ports,  and  he  afterwards  abandons  that,  and  goes  in  quest  of  a  new 
port,  when  he  has  bo  longer  tlxe  option.     This  is  not  like  the  case  cited  of 
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^'^^gS  ▼•  Andtrson^  where  the  words  were  at  and  from  Martinique  and  dl 
ail  J  every  of  the  West  India  hlandt;  the  words  of  this  policy  are  in  the 
nliemative,  Pemambuco^  or  any  other  port,  or  ports,  not  from  Ferruimbuco 
wid  any  other  port  and  ports.  The  words  more  nearly  resemble  the  expressions 
in  i)ie  case  of  Gmrdner  v.  Senhouse,  ante,  iii.  16,  at  and  from  London  to 
Trinidad,  and  any  port  or  ports  of  discharge  in  the  Spanish  Main^  all  or  either, 
with  leave  to  call  at  all  or  any  of  the  ff'est  India  islands  or  settlements,  Ja^ 
viaica  and  Si.  Domingo  excepted :  whereupon  it  was  held  that  such  ports 
only  could  be  taken  as  lay  in  the  direct  course,  and  that  they  must  be  taken  in 
Uie  successive  order  in  which  they  lay  in  the  voyage.  Therefore,  even  if  the 
court  could  read  this  policy  as  an  insurance  from  Pemambuco  ^*and"  any 
other  port  **and'*  ports,  still  it  would  be  confined  to  ports  which  lie  in  the 
course  of  the  voyage.  8.  P.  Hogg  v.  Horntr^  1  Park  on  Ina.  6ih  edit.  394, 
1  Marsh  on  Ins,  2d  edit.  191.  So,  Rankin  v.  Beeves^  B.  R,^  upon  a  policy 
ai  and  from  the  coast  of  Africa  to  England,  which  necessarily  included  all 
ports  on  the  coa^t  of  Africa,  and  the  vessel  having  taken  certain  ports  there, 
without  observing  their  geographical  order,  the  objection  that  she  had  thereby 
*4S51  ^^^^^^^«  ^^^v  *upon  the  first  trial,  overruled,  but  the  court  granted  a 
^  new  trial  thereon,  in  which,  on  the  very  day  before  these  actions  were 
tried,  the  jury  found  a  verdict  for  the  defendant.  As  to  the  variance,  one  of 
the  plaintidT's  counsel  relies  on  the  first  count,  the  other  on  the  second.  Neither 
truly  describes  the  voyage;  the  words  *^at  Pemambuco^^  though  laid  under  a 
videlicet,  cannot  be  rejected  because  they  are  material.  The  ship  was  not 
then  on  her  voyage  to  London,  but  on  her  voyage  to  St,  Salvador.  She  was 
no  otherwise  lost  in  her  voyage  to  London  than  as,  in  a  loose  sense,  she  might 
be  said  to  be  on  her  voyage  to  London  from  the  time  she  first  left  England  ; 
that  is,  London  was  the  port  of  her  ultimate  destination  ;  but  she  had  not  then 
reached  the  place  whence  her  homeward  voyage  was  to  begin. 

GiBBs,  C.  J.,  read  the  terms  of  the  policy.  The  ship,  as  it  appears  on  the 
policy,  was  engaged  on  a  cruize  as  a  privateer  or  letter  of  marque,  being  about 
to  terminate  her  cruize,  and  begin  a  trading  adventure,  the  assureds  looked  to 
insuring  themselves.  No  doubt  the  parties  might  make  a  contract,  which  would 
protect  them  against  all  risks  from  the  terminrition  of  their  cruize,  while  they 
were  getting  a  cargo,  and  thence  home ;  it  appears  to  us  that  they  have  done  it. 
The  captain  endeavored  to  get  a  cargo  at  Pernambuco,  but  failing  in  that,  he 
,  went  for  Sf,  Salvador,  and  in  the  course  thither  the  ship  was  lost.  The  under- 
writers say  that  the  policy  never  attached,  or  if  it  did,  that  the  plaintiff  has  so 
conducted  himself  since  it  attached,  as  to  forfeit  its  protection.  They  say  the 
ship  never  arrived  at  any  port  where  she  began  to  take  in  a  cargo,  and  that  till 
she  djd,  the  insurance  never  took  effect,  and  if  this  doctrine  be  sound,  the  fact 
is  certainly  true  that  she  never  reached  any  port  where  the  loading  commenced. 
Or,  say  they,  if  the  policy  did  attach,  the  ship  was  from  that  moment  bound  to 
*4Sft1  pursue  only  the  ^direct  course  to  London.  The  words  of  the  policy  give, 
^  1  think,  an  answer  to  both  these  constructions.  If  it  had  been  an  in- 
surance from  Pernambuco,  or  any  other  port,  there  would  have  been  more 
color  for  the  ai^ument ;  but  since  the  expression  is  from  any  other  port  or  ports, 
it  certainly  was  in  the  contemplation  of  the  underwriters,  to  give  the  assured 
liberty  to  load  from  more  ports  than  one ;  it  was  certainly  meant,  and  the  policy 
expresses,  that  she  might  touch  at  more  ports  than  one ;  and  the  defendants,  to 
support  their  objection,  must  argue  thus ;  if  the  plaintiff  elects  Pernambuco,  as 
his  port  of  loading,  he  is  bound  to  confine  himself  to  that  one  port,  though  if 
he  goes  to  any  other,  he  may  go  to  one,  two,  three,  or  four  ports.  I  cannot 
think  this  is  the  true  construction  of  the  policy.  The  plaintiffs  meant  to  pro- 
usct  themselves  from  the  time  of  the  termination  of  the  cruize,  and  at  any  port 
or  ports  to  which  they  might  find  it  necessary  to  go,  in  order  to  take  in  a  cargo, 
it  is  said,  the  ship  was  not  yet  preparing  for  her  voyage  for  London.  I  think 
that  when  she  gave  up  her  cruize,  and  sent  her  officers  on  shore  to  look  for  a 
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cargo.,  she  was  preparing  for  a  voyage  for  London.  I  am  of  opinion,  therefore, 
chat  the  risL  attached  at  Pemambuco,  and  that  the  ship  not  finding  a  cano  there, 
ehe  was,  within  the  policy,  entitled  to  go  to  any  other  port  of  BrazUf  where 
she  might  get  a  cargo.  I  think  this  is  not  like  the  case  cited  hy  my  brother 
Copley,  of  an  insurance  at  and  from  Africa  home ;  that  expression  was  by  no 
means  so  lai^ge  as  this.  Another  objection  is  taken,  that  the  declaration  does 
not  correctly  describe  the  loss,  for  that  this  ship  was  not  lost  on  her  voyage  to 
London.  I  think  that,  considering  the  former  allegation,  this  expression,  ^*her 
said  voyage  to  London,**  sufficiendy  designates  the  voyage  from  Fernambtico, 
or  any  other  port  or  ports  to  Lotidon,  such  as  it  had  been  previously  described. 
I  tliink,  therefore,  that  there  is  no  ^objection  to  the  declaration,  and  that  r^^o^ 
die  loss  was  sustained  in  the  course  of  the  voyage  insured.  ^ 

Heath,  J.  I  am  of  the  same  opinion.  The  policy  had  attached.  There 
is  no  pretence  to  say  this  was  a  voyage  of  election.  Part  of  the  cai^go  might 
consistently  with  this  policy  be  obtained  at  Pemwnbttco,  and  part  at  St.  Stdoa* 
dor.  It  was  intended  that  all  the  ports  of  the  SotUh  Seas  should  be  open  to 
the  plaintilf  to  obtain  a  cai^. 

CiiAMBRE,  J.  I  am  entirely  of  the  same  opinion.  The  questions  made  in 
this  cause  admit  not  of  the  smallest  degree  of  doubt  The  ship  had  finished 
her  cruize,  and  was  preparing  for  her  voyage  to  England.  What  preparation 
was  she  to  make  ?  She  was  not  coming  in  ballast  to  England;  she  was  to 
get  a  cargo.  She  goes  to  Pemambuco;  she  inquires  there  for  a  cargo,  and 
does  not  obtain  one ;  but  can  it  be  said,  that  while  she  was  so  employed,  she  was 
not  preparing  ?  She  went  thither  for  the  very  purpose  of  preparing.  Not 
getting  a  cargo  there,  she  goes  to  anotlier  part  of  the  coast  for  the  same  purpose. 
The  policy  attached  at  Pemambuco,  and  there  was  no  subsequent  deviation, 
she  iiad  a  right  to  go  to  any  of  the  other  ports,  to  perfect  her  cargo ;  I,  therefore, 
diink  the  rule  must  be  discharged. 

Dallas,  J.,  concurred. 

Rule  dischaiged. 


•JONES  et  al.  v.  RYDE  et  al.  [•488 

[1  Mareh.  157.  S.  C]  , 

A  person  who  diecounts  a  forged  navy-bill  for  another,  who  passed  it  to  him  without 
knowledge  ot  the  forgery,  may  recover  back  the  money  aa  had  and  received  to  bis  u:$e 
upon  failure  of  the  consideration. 

So,  a  person  who  receives  forged  bank-notes  in  payment. 

This  was  an  action  of  assumpsit  for  money  had  and  received  which  was 
tried  at  the  sittings  in  I^mdon,  after  Midiaelmas  term,  1813,  before  Mansfield, 
C.  J.,  when  a  verdict  was  found  for  the  plaintiffs,  damages  1000/.,  subject  to 
a  case,  which  in  substance  was,  that  the  defendants,  who  were  bill  broken:, 
were  possessed  of  a  navy  bill  which  purported  ui  have  been  issued  by  the  trans- 
port board,  and  to  bear  dale,  and  have  been  registered  on  the  I7th  ofJtUy,  1813, 
and  to  be  payable  on  the  15lh  of  October,  1813,  and  to  be  drawn  on  the  treasurer 
of  the  navy  in  pursuance  of  a  charter-party  of  the  25th  of  June^  1808,  made 
with  Messrs.  Hell  ^  Hobbs  on  behalf  of  tlie  owners  of  the  Wolga,  Had, 
master,  hired  to  serve  his  majesty  as  a  transport,  for  payment,  ninety  days  after 
date  to  Bell  fy  Hobbs,  or  their  order,  of  1875/.,  and  more  to  them,  for  inter^t 
thereon,  from  the  7th  of  July  to  the  5th  of  October  following,  when  that  bill 
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would  become  doe,  beinff  ninety  days,  at  3d.  per  cent,  per  diem,  10/.  16«.  10(/.,     . 
together  1884/.  16^.  lOc^ 

£       a.      d. 

1884     16     10 
Deduct  property  tax 110      0 


1883     16      3 


la  both,  the  sum  of  eight  hundred  and  eighty-four  pounds  sixteen  shillings  and 
tea  pence.  On  the  23d  of  August,  the  defendants  discounted  this  bill  with  the 
plaintifis,  who  were  stock  and  bill  brokers ;  they,  calculating  the  interest  upon 
1883/.  168.  d</.,  the  apparent  amount  of  the  bill,  for  fifty-three  days,  from  the 
23d  of  August  to  the  15th  of  October  inclusive,  to  be  13/.  13^.  6i/.,  then  paid 
the  defendants  1870/.  2«.  0(/.  as  the  difference,  and  received  from  them  the 
bill.  On  the  27th  of  August  the  plaintiflfs  discounted  the  same  bill  with 
*4flfi1  ^^'^^^^^^omSj  who  calcidating  the  interest  upon  the  same  apparent  amount, 
^  for  forty-nine  days,  from  that  day  to  the  15th  of  October^  to  be  12/.  I2s. 
10J.  paid  them  1871/.  28.  &d.  as  the  dilTerence,  and  received  from  them  the  bill. 
The  bill  issued  from  the  Transport-office  for  884/.  16«.  lOd.  only,  but  before 
the  23d  of  August  some  person  had  altered  it  by  prefixing  the  figure  1  to  the 
figures  884/.  16«.  10//.,  and  883/.  16^.  dd.  in  the  several  places  where  those 
sums  occurred,  and  by  prefixing  the  same  figure  1  to  each  of  the  dates  the  7th 
of  July  and  the  5th  of  October,  so  that  before,  and  when  it  was  discounted  by 
the  several  above-mentioned  parties,  who  were  all  unconscious  of  the  alteration, 
it  had  thereby  acquired,  in  the  particulars  altered,  the  appearance  of  a  bill  for 
the  net  sum  of  1883/.  16s.  Sd.  dated  the  17th  of  Jidy  and  payable  the  15th  of 
October.  On  the  5th  of  October,  Williams  presented  it  at  the  Navy  Pay 
OfEce  for  payment,  which  was  refused  on  account  of  the  alteration;  upon  the 
reqaisiuon  of  the  commissioners,  fVUliams  deposited  with  them,  without  the 
knowledge  of  the  defendants,  the  altered  bill;  and  in  lieu  of  it  accepted  from 
them  a  new  bill  for  the  original  amount,  and  received  in  discharge  thereof  883/. 
ld«.  3 J.  after  allowing  1/.  08.  7d.  for  the  property  tax  charged  on  the  interest. 
ffUlianu  thereupon  demanded  of  the  plaintiflii  repayment  of  1000/.,  the  dif- 
ference between  the  sum  he  had  received  from  the  Navy  Pay  Ofiice  and  the 
sum  he  had  paid  for  the  bill  to  the  plaintifli,  which  they  repaid  him,  and 
brought  the  present  action  to  recover  from  the  defendants  the  like  ditlerence 
of  1000/. 

Len8,  Seijt.,  contended  that  the  plaintiffs  were  entitled  to  recover,  because 
to  the  extent  of  1000/.,  tlie  consideration  upon  which  they  had  paid  the  money, 
had,  without  fraud  or  blame  attaching  on  either  side,  failed.  The  plaintiffs  did 
not  intend  to  speculate  on  the  value  of  the  bill,  both  parties  assumed  the  value 
*4901  ^  ^  known  quantity  subject  to  no  hazard  except  the  insolvency  of 
-*  the  parties.  *  Price  v.  Jsecde,  3  Burr.  1354,  was  very  distingushable, 
for  there  the  acceptor,  who  of  all  persons  in  the  world  ought  to  be  most  con- 
versant with  his  own  hand-writing,  acknowledged  the  forged  acceptance  to 
be  his  and  paid  it.  [Gibbs,  C.  J.,  ace.]  The  plaintiflfs  had  not  in  this  case 
ths  same  facility  of  knowing  whether  the  material  parts  of  this  bill  were  genuine. 

Vaughaii,  Serjt.,  contra.  This  money  having  been  paid  in  mutual  ignorance 
of  the  facts,  and  without  fraud  on  either  side,  there  being  equal  equity,  and 
equal  diligence  on  both  sides,  potior  est  conditio  possidentis,  and  he  may 
retain.  This  instrument  passes  without  indorsement,  by  delivery  only ;  the 
transaction  was  a  mere  sale  of  the  bill  for  1870/.  2s,  Oc/.,  the  plaintiff  not 
requiring,  and  the  defendant  not  giving  any  indorsement,  warranty,  or  other 
seenritj ;  the  vendee  passes  it  into  the  hands  of  fPUliams,  who,  on  discovering 
the  defect,  ad<^ted  and  made  the  bill  his  own,  for  he  did  not  give  any  informa* 
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tion  to,  or  make  any  demand  on  the  plaintifTs  or  the  defendant;  but  at  bis  own 
peril  compromised  with  ^vemment,  and  voluntarily  gave  up  the  bill,  without 
trying  to  inforce  it,  and,  therefore,  could  not  compel  any  repayment  from  the 
plaintiffs ;  fFUliama  ought  to  have  retained  the  instrument  and  endeavored  to 
recover  the  whole  apparent  contents  against  the  government ;  if  he  had  failed 
therein,  there  might  be  some  pretence  for  his  and  tlie  plaintiff's  attempts  to 
recover  from  those  from  whom  they  had  taken  it,  but  as  he  voluntarily  gave  up 
the  security,  he  was  not  entitled  to  recover  from  the  plaintiffs  ;  and  if  they,  the 
plaintiffs,  have  refunded  any  money  to  ff?//»am«,  they  have  paid  it  in  their 
own  wrong,  and  cannot  recover  it  from  the  defendants,  who  came  to  the  bill 
by  the  delivery  of  a  person  since  executed  for  the  forgery,  and  a^lnst  whom 
they  can  never  recover  over.  Bree  v.  Holbechf  DougL  655.  Upon  sale  of 
a  forged  ^mortgage  by  an  administrator  with  the  will  annexed,  the  con-  r«^At 
sideration  failed  ;  yet  it  was  held  that  the  purchaser  could  not  recover  ^ 
back  his  money,  having  found  it  among  his  testator's  papers,  and  parted  with 
it  witliout  fraud.  That  case  was  not  distinguishable  from  the  present.  The 
same  argument  which  prevailed  in  Price  v.  Neale^  may  be  pressed  here.  ^*  It 
can  never  be  thought  unconscientious  in  the  defendant  to  retain  this  money, 
when  he  has  once  received  it  upon  a  bill  of  exchange  indorsed  to  him  for  a  fair 
and  valuable  consideration,  which  he  had  bona  fide  paid  without  the  least  pri* 
vity  or  suspicion  of  forgery."  The  circumstance  that  the  defendants  took  this 
bill  in  their  capacity  of  btU  brokers,  shows  that  they  did  not  intend  to  make 
themselves  personally  liable.  The  bill  has  turned  out  to  be  of  the  value  of  883/. 
16«.  3i.,  and,  therefore,  the  consideration  has  not  failed,  though  the  value  of  the 
bill  has  proved  to  be  less  than  the  plaintiffs  had  in  their  speculation  estimated. 

Zjcns,  in  reply.  It  is  argued  by  the  defendants,  that  the  payment  made  by 
government  to  tfUliams  was  merely  gratuitous.  The  effect  of  the  argument, 
if  correct,  is,  that  the  plaintiffs  are  entitled  to  recover  from  the  defendants  the 
whole  1883/.  16«.  3(/.,  without  giving  them  credit  for  the  sum  received  from 
government.  This  is  not  a  compromise  made  with  government  at  the  risk  of 
the  plaintiffs  or  of  fVilliama,  The  plaintiffs  could  not  have  resisted  the  claim 
of  the  latter.  Bree  v.  Holbeeh  turned  on  the  nature  of  the  usual  covenants  for 
title.  An  administrator  assigning  a  mortgage  covenants  only,  that  he  has  not 
incumbered,  which  precludes  his  further  liability.  The  defendant  has  suffered 
no  inconvenience  by  not  having  been  earlier  consulted  respecting  the  bill,  for 
neither  any  diligence  of  his,  nor  his  possession  of  the  bill  could  have  bettered 
his  situation.  The  defendant  himself,  in  discounting  the  biU,  treats  it  as  a 
^genuine  instrument  for  the  whole  amount,  and  calculates  interest  ac*  r^^Qn 
cordingly.  Both  parties  alike  have  dealt  with  the  bill  on  that  hypotliesis,  L 
and  both  have  been  alike  mistaken :  where  the  delusion  begins,  there  the  right 
to  retain  the  money  ends. 

GiBBs,  C.  J.  This  is  very  distinguishable  from  the  case  oi  Price  v.  Neale^ 
because  there  the  bill  was  paid  by  the  person  who  of  all  others,  was  the  best 
judge  whether  the  acceptance  was  his  handwriting  or  not,  and  he  says,  on 
looking  at  it,  this  is  my  handwriting  and  I  pay  it.  The  case  of  Barber  v. 
(HngeU^  3  Ewp.  60,  is  a  much  stronger  case  even  than  that.  It  was  an  actioi^ 
on  an  acceptance  written  in  the  name  of  Gingeli;  the  defendant  had  not  ac* 
cepted,  nor  ever  acknowledged  that  he  had  accepted  lliat  bill ;  but  it  was 
proved  that  he  had  paid  bills  with  similar  acceptances,  which  in  fact  were  for- 
geries of  his  son ;  and  Liord  Kenyon.  C.  J.,  held  that  the  defendant,  having  given 
credit  to  similar  acceptances  in  the  like  course  of  dealing  was  bound  to  pay 
the  bill  in  question.  The  court  are  of  opinion,  that  the  plaintiff  is  entitled  to 
recover  the  sum  he  seeks  to  recover  by  this  action ;  and  we  think  so  on  the 
ground  on  which  it  is  put  by  my  brother  /^eiu,  that  this  transaction  is  in  the 
nature  of  an  exchange  between  the  two  parties  made  by  the  defendant  upon  the 
one  hand,  of  a  navy  bill,  professing  to  be  a  navy  bill  for  1884/.  16s.  lOc/.,  and 
the  defendant  representing  it  to  be  a  genuine  navy  bill  of  that  amount,  and  by 
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the  plaintifiT  on  the  other  lumd^  of  a  sum  of  money  equivalent  to  the  sum  which 
would  be  paid  upon  that  bill  when  it  should  become  due ;  supposing  that  it 
were  a  genuine  navy  bill,  mimu  the  interest  for  the  time  which  it  yet  had  to 
ran.  Both  parties  were  mistaken  in  the  view  they  had  of  this  navy  bill ;  the 
*4Qal  ^°^  ^^  representing  it  to  be  a  navy  bill  of  this  description;  the  other  *in 
-^  taking  it  to  be  such.  Upon  its  aherwards  turning  out  that  this  bill  was 
to  a  certain  extent  a  foigery,  we  think  he  who  took  the  money  ought  to  refund 
it  to  the  extent  to  which  the  bill  is  invalid.  The  ground  of  the  defendant's 
resKBtance  is,  that  the  bill  is  not  endorsed;  and  that  whensoever  instruments 
are  transferred  without  indorsement,  the  negotiator  professes  not  to  be  answer- 
able for  their  validity.  This  question  was  much  mooted  in  Ferm  v.  Harrison^ 
3  T,  R.  757 ;  and  it  is  true  to  a  certain  extent,  viz.  that  in  the  case  of  a  bill, 
note  or  other  instrument  of  the  like  nature,  which  passes  by  indorsement,  if  he 
who  negotiates  it  does  not  indorse  it,  he  does  not  subject  himself  to  that  respon- 
sibility which  the  indorsement  would  bring  on  him,  viz.  to  an  action  to  be 
brought  against  him  as  indorser ;  but  his  declining  to  indorse  the  bill  does  not 
rid  him  of  that  responsibility  which  attaches  on  him  for  putting  off  an  instru- 
ment as  of  a  certain  description,  which  turns  out  not  to  be  such  as  he  repre- 
sents it.  The  defendant  has,  in  the  present  case  put  oflf  this  instrument  as  a 
navy  bill  of  a  certain  description :  it  turns  out  not  to  be  a  navy  bill  of  that 
amount  and,  therefore,  the  money  must  be  recovered  back.  Brte  v.  Holbech 
is  very  distinguishable.  Coqimon  prudence  required  an  administrator  not  to 
take  on  him  more  responsibility  than  his  situation  obliged  him  to  incur,  viz.  to 
covenant  that  he  had  a  good  title  notwithstanding  any  act  done  by  himself: 
tiie  covenant  of  an  administrator  ordinarily  goes  no  further;  and  when  an  action 
is  brought  against  him  for  money  had  and  received,  he  says,  you  have  all  the 
security  against  me  which  a  person  in  my  situation  ever  gives,  and  that  does 
not  in  the  present  case  make  me  responsible.  Compare  this  with  the  case  of 
Cripps  V.  Reade^  6  7\  R,  606,  cited  by  my  brother  Heath,  There  was  no 
need :  the  whole  rested  in  parol,  and  the  whole  was  founded  on  the  presump- 

*4fi4l  ^^^  ^^^  ^^  ^^^  ^^  ^"^^  ^^  ^^  purported  to  be :  *it  was  not  such  as  it 
^  purported  to  be,  and,  therefore,  the  purchase-money  could  not  be  retained. 
In  the  present  case,  the  navy  bill  is  not  such  as  it  purported  to  be,  and,  there- 
fore, the  plaintiff  is  entitled  to  recover.  A  case  somewhat  similar  very  fre- 
quently occurs  in  practice,  on  which  I  should  not  rely  as  governing  the  law, 
bat  that  it  is  said  by  my  brother  Ltns^  to  be  sanctioned  on  the  authority  of  a 
case  so  decided  at  N'ui  Prius^  by  Mansfield,  C.  J.,  namely,  where  forged 
bank  notes  are  taken.  The  party  negotiating  them,  is  not,  and  does  not  profess 
to  be,  answerable  that  the  bank  of  Englcmd  shall  pay  the  notes ;  but  he  is 
aaswerable  for  the  bil!8  being  such  as  they  purport  to  be.t  Therefore,  the 
plaintiff  must  recover  the  difference. 

Hbath,  J.  I  am  of  the  same  opinion.  If  a  person  gives  a  forged  bank  note, 
there  is  nothing  for  the  money :  it  is  no  payment.  In  the  case  of  Cripps  v. 
Reade^  the  defendant  sold  a  term,  supposing  himself  to  be  the  personal  repre- 
sentative of  the  deceased,  without  executing  any  assignment.  Bree  v.  Holbech 
was  cited  upon  the  trial  before  Lawrtnct^  J.,  and  the  rule  caveat  emptor  was 
urged :  the  court  refused  a  rule  for  a  new  trial.  Lord  Kenyan^  C.  J.  said,  that 
ia  Bree  v.  Holbech^  a  regular  conveyance  was  made,  and  no  further  covenants 
were  to  be  added  but  in  the  case  of  Crippa  v.  Reade,  the  whole  had  passed  by 
parol,  and  the  money  had  been  paid  under  a  mistake,  and  the  action  for  money 
had  and  received  would  lie  to  recover  it  back. 

CiujfBRB,  J.  I  really  cannot  entertain  a  doubt  on  the  question :  if  the  de- 
fendant's doctrine  could  prevail,  it  would  very  materially  impair  the  credit  of 
these  instruments.  They  are  not  in  practice  indorsed,  (or  not  beyond  the  first 
taker.)    A  man  takes  this  seeurity»  looking  to  the  persons  who  are  to  pay  itc 

t[Se«  6  Mapa.  R«p.  182,  Young  y.  Adaau.\ 
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he  takes  *it  on  the  presumption  that  it  is  a  navy  bill :  It  was  once  a  navy  r«4g5 
bill,  but  from  the  moment  wherein  it  was  altered,  it  became  of  no  value  ^ 
whatsoever.  It  is  unnecessary  to  go  into  the  authorities.  I  agree  it  is  incum* 
bent  on  the  plaintiff  to  show  quite  clearly  that  the  payment  of  the  884/.  16«.  lOd, 
was  of  the  mere  bounty  and  liberality  of  government,  but  no  further.  Every 
thing  that  the  plaintiffs  have  done,  has  been  done  for  the  good  of  the  defend- 
ant. There  is  no  doubt,  whatever,  that  the  judgment  ought  to  be  for  the 
plaintiffs. 

Dallas,  J.  This  is  a  case  in  which  the  parties  are  equally  innocent,  and 
have  equal  knowledge,  and  equal  means  of  knowledge.  I  have  no  doubt  what- 
soever of  the  plaintiffs'  right  to  recover.  The  case  falls  not  only  within  the 
general  principle  that  where  a  man  has  paid  more  than  the  thing  is  eventually 
worth,  and  the  consideration  fails,  he  may  recover  it  back,  but  also  comes  within 
the  express  authority  of  Cripps  v.  Reade.  Upon  the  ground  therefore  that  the 
money  was  in  part  paid  by  mistake,  upon  a  consideration  that  has  failed,  1  am 
of  opinion,  that  the  plaintiffs  are  entitled  to  recover  it  back. 

Judgment  for  the  plaintiffs.! 

t  [See  6  poet.  76,  Smith  et  al.Y.  Mercer  et  al.] 

BRUCE  V.  BRUCE. 

A  similar  case  to  Jonee  v.  Ryde,  was  argued  on  a  subsequent  day  in  this  term,  on  the 
forgery  of  a  victualling  bill,  which  the  Viciualling  Office  on  whom  it  was  drawn,  had  paid 
'betore  the  forgery  was  discovered ;  and  Fell,  Serjt.,  contended  that  that  circumstance 
identified  the  case  with  Frice  v.  Neal,  3  Burr,  1354.  But  the  court  held  it  was  distin* 
guishable  from  that  case,  but  not  from  Jones  v.  Eifde. 

Judgment  for  the  plaintiff. 


\m  THE  EXCHEQUER  CHAMBER.)  l*m 


ANDREWS  V.  MELLISH  et  al.— In  Error. 

Under  a  policy  from  London,  to  the  ship*s  discharging  port  or  porta  in  the  BaUie,  with 
liberty  to  touch  at  any  port  or  ports  for  orders,  or  any  other  purpose,  the  ship,  in  touch- 
ing for  orders  before  she  has  selected  her  port  of  discharge,  is  not  confined  ro  take  the 
ports  in  the  successive  order  in  which  they  lie  in  the  course  of  the  voyage,  but  may  re- 
turn  to  a  port  she  has  quitted,  for  orders  as  to  her  port  of  discharge. 

After  she  has  selected  her  port  of  discharge,  she  must  touch  at  pons  only  in  their  succes- 
sive order. 

This  was  a  writ  of  error,  brought  to  reverse  a  judgment  of  the  Court  of 
King's  Bench,  pronounced  in  an  action  tupon  a  policy  of  insurance,  at  and  from 
Jjondon^  to  the  ship's  discharging  port  or  ports  in  the  Baltic^  with  liberty  to 
touch  at  any  port  or  ports  for  orders  or  any  other  purpose,  with  leave  to  carry, 
uife,  and  exchange  simulated  papers,  and  to  seek,  join  and  exchange  convoys, 
warranted  free  from  capture  and  seizure  in  the  ship's  port  or  ports  of  discharge, 
upon  goods  on  board  the  Minerva^  with  liberty  to  proceed  and  sail  to,  and 
touch,  and  stay  at  any  ports  or  places  whatsoever  and  wheresoever,  and  to  load 
and  unload  goods,  particularly  in  Sweden,  without  being  deemed  a  deviation. 
The  loss  was  averred  to  be  by  capture,  by  persons  to  the  plaintiff  unknown, 
and  not  occasioned  by  capture  or  seizure  in  the  ship's  port  or  ports  of  discharge. 

t  See  Mellith  v.  Andrews,  16  East,  315.  and  2  Maule  ^  Selw.  87. 
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A  special  verdict  was  found,  stating  that  the  policy  was  as  declared  on,  and  was 
subscribed  by  ihe  plaintiflf  in  error.  That  the  ship  wiih  the  goods  on  hoard,  in 
August i  1810,  sailed  from  London^  upon  the  voyage  in  the  policy  mentioned, 
and  OQ  the  Idih  of  October^  in  the  same  year  arrived  oflf  the  port  of  Cariaham, 
io  Sweden^  being  a  port  in  the  Baltic;  that  she  went  thttlier  to  obtain  from  the 
agents  of  (he  person  interested  in  the  goods,  directions  as  to  the  further  course 
and  progress  of  the  ship  in  the  voyage  insured ;  that  on  the  first  o{  November^ 
M971   ^^  captain  received  from  the  agent  of  the  person  interested  in  *the  goods, 

J  orders  to  proceed,  in  the  further  prosecution  of  that  voyage,  to  Swin- 
nemunde,  being  another  port  in  the  Baltic  belonging  to  the  kingdom  of  Prussia, 
situate  higher  up  in  the  Baltic,  than  Cart  sham,  and  there  to  receive  such  orders 
aod  directions  as  to  the  further  course  and  progress  of  the  ship  on  the  voyage 
insured,  as  the  agent  of  the  person  interested  in  the  cargo  should  give  him,  that 
the  ship  and  cargo,  in  pursuance  of  that  order,  sailed  from  Carlsham,  in  the 
further  prosecution  of  the  voyage  insured,  and  on  the  8ih  of  November,  arrived 
off  the  port  of  Stcinnemunde,  and  waited  at  a  distance  from  that  port  for  orders 
and  directions  from  the  agent  of  the  person  interested  in  the  cargo,  as  to  the 
further  progress  and  course  of  the  ship  in  the  voyage  insured ;  that  on  the  10th 
o( yovember,  the  captain  received  orders  from  the  agent,  because  it  was  unsafe 
to  effect  any  landing  there,  to  return  directly  with  the  ship  and  cargo  to  Carl' 
sham,  being  the  same  port  where  the  ship  had  before  touched  for  orders,  and 
there  again  to  wait  for  orders  from  the  agent  of  the  person  interested  in  the 
cargo,  as  to  the  future  course  and  progress  of  the  ship  in  the  voyage  insured  ; 
that  the  ship  and  cargo  on  the  same  day,  in  pursuance  of  the  orders  so  received 
from  the  agent;'  at  Swinnemunde,  sailed  from  that  port  accordingly,  and  on  the 
loth  day  of  November,  arrived  off  the  port  of  Carlsham  ;  that  the  captain  of 
the  ship  so  returned  to  Carlaham,  to  obtain  orders  and  directions  from  the  agents 
of  the  person  interested  in  the  cargo,  as  to  the  ship's  further  progress  in  the 
voyage,  not  having  at  that  time  any  specific  port  of  discharge  for  the  goods  in 
view,  but  meaning  to  abide  such  further  orders  at  Carlsliam,  as  he  should  there 
receive,  as  to  such  port  of  discharge ;  that  on  the  ship's  arrival  at  Carlsliam, 
the,  having  sustained  considerable  damage  in  the  course  of  her  voyage,  and 
l^eing  in  want  of  repair,  was,  through  the  violence  of  the  winds  and  weather, 
*498l  *^"^  ^"^  ^^^  safety  and  preservation  of  the  ship  and  cargo,  and  obliged 

^  to  go  into  the  port  of  Carlsham,  and  there  to  procure  such  repairs  as 
were  then  wanted ;  that  before  she  could  procure  such  repairs,  and  while  she 
%'as  lying  in  the  port  of  Carlsham,  for  such  repairs,  on  the  6th  of  December, 
in  the  same  year,  the  ship's  papers  were  seized  by  order  of  the  persons  exer- 
cising the  powers  of  government  in  the  port  of  Carlsham,  and  the  ship  was 
thereby  wholly  prevented  from  pursuing  her  voyage ;  and  that  afterwards,  on 
tlic  first  oi  May,  1811,  and  while  the  ship's  papers  were  so  detained,  the  goods 
on  board  were  forcibly  seized,  and  confiscated  by  the  persons  exercising  the 
powers  of  government  in  Carlsham,  and  thereby  wholly  lost.  Ailer  judgment 
for  Uie  plaintiffs  below,  the  defendants  below  assigned  the  general  errors. 

Taddy,  for  the  plaintiffs  in  error,  argued,  that  every  adventure  insured  is 
limited  either  by  time  or  by  place  ;  if  by  time,  the  vessel  may  roam  any  where 
at  pleasure,  if  by  space,  her  course  is  not  limited  in  time,  but  it  is  a  settled  rule, 
that  her  course  must  not  be  retrograde,  except  in  the  single  instance  where  ex* 
press  hberty  is  given,  (which  was  not  here  found,)  to  trade  backwards  and 
forwards  ;  but  that  all  the  permissions  and  Hberties  given  to  the  vessel  must  be 
exercised  at  the  several  ports  and  places  which  occur  on  the  voyage,  only  in 
the  successive  order  in  which  those  places  occur.  Although  the  liberty  here 
given  was  to  touch  at  any  port  or  ports  for  orders  or  other  purpose,  it  was  not 
an  indefinite  Uberty  of  going  to  them  totiea  quoties.  Clason  v.  Simmonds,  6 
T,  R,  533,  n.  ,  Under  an  insurance  from  London  to  the  ship's  port  or  ports 
of  dkcharge  in  the  streights,  as  high  as  Messina,  with  power  to  stop  and  stay 
at  any  ports,  it  was  held  that  the  vessel  going  first  to  Genoa,  then  to  Leghorw, 
Vou  I. — d3,  Y  2 
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and  thence  coming  back  to  Maraeillea  to  discbai^e  there  a  caigo  of  lead  ship- 
ped in  London  *Jbr  that  port,  was  not  protected  against  a  loss  by  cap-  rtAgn 
ture  on  her  voyage  from  Leg f torn  to  Marseiilea  ;  for  that  she  could  not  ^ 
return  on  her  steps  to  find  her  port  of  discharge.  So  here  the  power  to  call  at 
all  ports  for  orders  will  not  avail,  for  it  is  restricted  to  ports  taken  in  the  order 
in  which  they  occur  in  the  course  of  the  voyage.  Hogg  v.  Homer,  1  Marih. 
Ins.  191.  Under  a  policy  at  and  from  LUbon  to  England,  the  liberty  to  call 
at  any  one  port  in  Portugal,  was  held  restricted  to  a  port  in  the  direct  course 
of  the  voyage.  The  state  of  Europe  could  not  affect  the  interpretation  of  the 
record.  If  the  ship  could  make  one  retrograde  movement  in  quest  of  orders, 
no  hmitation  can  be  assigned  to  the  repetition  of  the  same  act,  other  than  that 
which  the  interest  of  the  assured  may  demand,  but  this  cannot  be  the  rule,  be- 
cause it  might  protract  the  adventure  for  an  indefinite  and  unreasonable  period. 
No  words  could  be  conceived  more  extensive  than  those  in  which  the  East 
India  policies  used  to  be  expressed.  Yet  in  I  Doug,  284,  the  liberty  given  iu 
Lavabre  v.  ffiUon,  to  touch  in  the  outward  or  homeward-bound  voyage  at  the 
isles  of  Frfxnce  and  Bourbon,  and  all  or  any  places  what  and  wheresoever, 
with  power  to  proceed  and  sail  to,  touch  and  stay  at  any  port  or  places  what- 
soever as  well  on  this  side  as  on  the  other  side  of  the  Cape  of  Good  Hope,  and 
the  description  given  in  Bize  v.  Fletcher,  ibid,  of  the  voyage,  at  and  from 
L*  Orient  to  die  isles  of  France  and  Bourbon,  and  to  all  or  any  ports  and  places 
where  and  whatsoever  in  the  East  Indies,  China,  Persia,  or  elsewhere  beyond 
the  Cape  of  Good  Hope,  from  place  to  place,  and  during  the  ship's  stay  and 
trade,  backwards  and  forwards,  at  all  ports  and  places,  and  until  her  safe  arrival 
back  at  her  last  port  of  discharge  in  France,  being  accompanied  with  a  designa- 
tion of  particular  portii  to  which  the  ship  intended  to  go,  viz.  the  isles  of  France, 
Pondicherry,  and  China,  the  isles  of  France  ♦and  L' Orient,  the  terms  r^^cAA 
were  held  not  to  justify  the  going  from  Pondiclierry  to  Bengal,  and  ^ 
thence  back  io  Pondicherry,  and  thence  to  L* Orient;  for  that  their  latitude  was 
restricted  by  the  words  "  on  the  outward  and  homeward  voyage."  The  policy 
in  question,  therefore,  does  not  authorize  the  ship  to  roam  about  in  search  of  a 
discharging  port,  nor  to  take  an  indetinite  time  to  make  her  election,  nor  to  pur- 
sue a  retrograde  course  in  search  for  orders. 

Puller,  contra,  admitted  that  the  assured  had  not  an  indefinite  liberty,  but  that 
the  course  pursued  was  within  the  meaning  of  the  contract.  Though  it  v;ns 
not  competent  to  refer  to  the  state  of  Europe  for  the  circumstances  that  dic- 
tated the  terms  of  the  policy,  yet  the  expressions  used  showed  that  there  was 
some  necessity  which  induced  the  parties  to  contract  for  a  larger  liberty  than 
usual.  It  was  not  necessary  that  the  port  where  the  ship  was  to  receive  her 
orders  should  be  in  the  course  to  the  discharging  port.  No  distinct  point  of 
the  Baltic  being  named,  to  which  the  ship  should  go  for  orders,  she  might  go 
for  orders  to  the  most  extreme  point,  which  would  render  it  necessary  for 
her  to  take  a  retrograde  course  from  that  point  to  her  port  of  discharge.  Other- 
wise the  liberty  given  should  have  been  thus  limited,  to  call  for  orders  at  any 
port  in  the  Baltic,  provided  her  port  of  discharge  lay  beyond  it.  The  probable 
duration  of  the  time  to  which  the  risk  may  extend,  is  a  matter  for  the  consider- 
ation of  tlie  parties  before  they  enter  into  contract,  but  it  cannot  affect  the  con- 
struction of  the  policy.  If  the  liberty  given  had  been  abused  by  wasting  tiint; 
in  the  Baltic,  while  the  assured  were  waiting  for  political  changes,  tliat  woui;l 
have  been  a  good  ground  of  defence  on  the  merits  ;  but  here  it  is  to  be  infer- 
red that  the  plaintiff  has  made  only  a  fair  use  of  the  policy.  This  case 
'differs  from  those,  in  which  the  parties,  by  naming  certain  ports  in  a  rfcnj 
successive  order,  have  designated  the  order  in  which  they  shall  be  ^ 
taken,  as  in  Beatson  v.  Haworth,  6  7\  /?.  531.  In  lAtvabre  v.  Wilson,  the 
liberties  given  were  abused :  the  voyage  to  Bengal  was  fraudulent.  The 
vords  **  backwards  and  forwards,"  which  are  sometimes  used,  would  in  effect 
of  law  add  nothing  to  tlie  latitude  of  the  license  here  given,  and  therefore  no 
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aigament  can  be  adduced  from  their  omission.  When  the  ship  was  off  Swin* 
nemunde,  it  was  of  necessity  tliat  either  she  should  have  j^one  into  that  port, 
where  she  would  have  been  captured,  or  have  returned  to  CarUham  for  orders. 
The  limitation  of  the  risk  which  has  been  contended  for,  is  an  arbitrary  assump- 
tion :  the  terms  of  the  contract  expressly  give  a  greater  latitude. 

Taddy^  in  reply,  contended,  that  the  authorities  supported  his  position,  that 
aQ  ports  were  to  be  taken  in  the  natural  course  of  the  voyage  in  which  they 
lay,  unless  the  parties  had  substituted  a  ditTerent  order  by  inverting  the  names. 
He  did  not  put  this  case  on  an  abuse  of  the  liberty,  but  on  the  ground  that  the 
master  had  no  liberty  at  all  to  sail  in  a  retrograde  course.  It  might  often  hap- 
pen, as  here,  that  the  most  prudent  course  to  be  taken  for  the  benefit  of  all 
concerned,  might,  nevertheless,  avoid  the  policy. 

GiBBS,  C.  J.,  recapitulated  the  policy.  No  question  arises  in  this  case,  ex- 
cept on  those  circumstances  which,  it  is  contended,  amount  to  a  deviation.  The 
(acts  are,  that  the  ship  sailed  from  Jjonilon  to  the  Bailie  in  search  of  a  port  to 
dischaige  her  cargo.  She  proceeded  to  Carhham,  The  agent  there  of  the 
usored  directed  the  master  to  proceed  to  Swirmtmunde,  He  proceeded  with 
*5021  ^^  ^^^^P  ^  Swirmemunde^  and  was  told  by  the  agent  of  *the  assured' at 

^  that  place  that  he  could  not  safely  land  there,  and  should  return  to 
Carlihcm  for  orders.  In  obedience  to  these  directious,  he  did  return  to  Carl* 
9hamy  and  sustained  some  damage  in  his  way  hither;  and  while  he  was  repair- 
ing it  at  Carhham^  the  ship  was  seized  there  by  the  government  of  the  country, 
and  the  cargo  thereby  lost.  For  the  plaintiff  in  error,  it  has  been  contended, 
and  that  truly,  that  upon  an  insurance  at  and  from  London  to  the  ship's  dis- 
charging port  or  ports,  the  assured  is  not  at  liberty  to  take  those  porLs  in  any 
order,  other  than  that  in  which  they  lie  in  proceeding  from  the  terminus  a  quo 
to  the  first  of  such  ports,  and  so  from  port  to  port,  until  he  comes  to  the  last. 
Also,  that  under  the  liberty  to  touch  and  stay,  the  assured  cannot  touch  and  stay 
at  any  port  otherwise  than  in  the  above-mentioned  line.  To  all  this  we  agree. 
But  in  all  the  cases  which  have  been  decided  on  that  principle,  the  ship's  port 
or  ports  of  discharge  has  been  a  fixed  point;  to  such  cases  the  principle  may 
be  applied :  the  ship's  port  of  discharge  being  fixed,  she  is  not  warranted  in 
passing  beyond  her  port  of  discharge,  and  returning  to  it  again.  In  the  rase 
of  Gason  v.  Simmonds,  where  the  insurance  was  from  Lorulon  to  the  ship's 
port  of  discharge  in  the  Slrdghis  as  high  as  Messina^  the  assured  elected 
Genoa  for  his  port  of  discharge,  by  passing  Marseilles  and  proceeding  to  Genoa. 
In  the  present  case  it  was  important  that  the  power  of  electing  the  port  of  dis- 
charge should  be  continued  to  the  very  latest  hour  of  tlie  voyage.  It  is  evident 
from  the  liberty  to  seek  for  orders  in  any  port  or  ports  of  the  Baltic^  (without 
referring  to  the  knowledge  we  have  of  the  then  existing  state  of  the  Baltic,) 
that  this  must  have  been  the  intention  of  the  parties.  It  follows,  tliat  the  assured 
must  have  had  agents  at  several  ports  in  the  Baltic^  to  which  he  could  apply 
his  ship  for  orders :  at  Carlaham  the  master  is  referred  to  Swinnemunde,  but 
*5fl^1  not  as  a  port  *of  discharge :  it  is  only  for  orders.     He  goes  to  Swinne* 

•^  munde,  and  there  receives  orders  to  go  back  again  to  Carhham,  The 
orders  he  received  at  Swinnetnunde  are  such  as  rendered  it  impossible  for  him 
to  do  any  tiling  else,  except  to  go  for  further  orders  to  Carlsham :  he  does 
accordingly  go  thither,  not  having  then  as  yet  ascertained  what  was  to  be  the 
ship's  discharging  port;  and  upon  arriving  there  he  is  taken.  We  are  of 
opinion,  that  under  a  policy  worded  as  this  is,  the  assured  had  a  right  to  go 
backwards  and  forwards  from  port  to  port  for  orders  as  to  his  port  of  discharge, 
until  his  port  of  dischaige  was  fixed :  after  his  port  of  discharge  was  once  fixed, 
then  the  principle  laid  down  on  behalf  of  the  plaintiffs  in  error  would  have 
^plied.    For  these  reasons  we  think  the  judgment  of  the  court  of  King's 

Beoch  must  be 

Affirmed. . 
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HODGSON  V.  TEMPLE. 

[1  Marsh.  166.  S.  C] 

The  defendant  haying  given  bail  to  the  action,  and  being  in  costodf  of  the  sheriffs  of  Zmi- 
dan  under  an  extent  of  the  crown,  this  court  held,  that  they  could  not  grant  his  bail  a 
habeat  corpitt  to  bring  him  up  and  render  him  in  their  discharge  to  the  Fleet,  without 
the  consent  of  the  crown.  And  under  the  same  circumstances  they  refused  permission 
to  enter  exoneretur  on  the  bail-piece. 

And  the  crown  consenting  that  the  defendant  might  be  brought  up  in  the  sheriff's  custody, 
and  committed  to  the  Fleet  in  discharge  of  his  bail,  on  condition  that  he  should  be  im> 
mediately  remanded  to  the  cus(od3r  of  the  sheriffs,  this  court  held,  that  it  was  not  suffi- 
ciently  clear,  that  they  had  authority  to  remand  him  to  the  custody  of  the  sheriffs,  to 
authorize  them  to  make  the  order. 

This  court  not  bavins  a  crown  side,  as  B.  R,  has.  But  temb.  that  they  would  extend 
the  time  for  the  bail  to  render  the  defendant. 

Vauohan,  Serjt.,  on  the  first  day  of  this  term,  moved  that  a  writ  of  habeas 
corpus  might  issue,  directing  the  sheriffs  of  London  to  bring  up  the  defendant, 
who  was  detained  in  their  custody  on  an  extent  at  the  suit  of  the  crown,  in  order 
that  he  might  be  rendered  to  the  custody  of  the  warden  of  the  Fleet  in  discharge 
of  his  *bail  in  this  action,  or  that  an  exoneretur  might  be  entered  on  r*eQ^ 
the  bail-piece.  The  defendant  was,  on  the  2d  of  December^  1812,  ar-  ^ 
rested  and  holden  to  bail  for  14,000/.  and  upwards,  in  this  action.  His  bail 
justified  on  the  10th  oi  February,  1813.  The  plaintiffs  recovered  a  verdict  in 
the  same  year,  and  on  the  12th  of  January,  1814,  obtained  final  judgment  for 
15,552/.  and  costs.  The  extent  under  which  the  sheriffs  now  held  him,  was 
tested  the  25th  of  March,  1814,  and  had  issued  out  of  the  court  of  Exchequer 
for  2000/.  at  the  suit  of  the  crown,  upon  an  information  for  penalties  due  to  the 
excise,  filed  after  the  plaintiff's  action  commenced,  but  before  his  verdict. 
VaugMn  relied  on  the  authority  of  Bond  v.  Isaac,  1  Burr.  330,  where  Denu 
son,  J.,  refers  to  Boise  v.  Sellers,  1  Sir.  641,  and  Foster,  J.,  observes,  tliat 
that  case  was  founded  on  the  statute  25  Ed,  3,  c.  19.  He  also  referred  to 
French's  case,  1  Salk»  353,  and  Chitty*s  case,  1  Wilson,  248,  and  stated  the 
principle  to  be,  that  where,  without  any  default  of  the  bail,  it  becomes  impossi* 
ble  that  the  bail  should  surrender  the  defendant,  they  may  be  relieved ;  as  in 
the  case  of  a  felony.  A  similar  application  had  been  made  in  this  case  to 
Cribbs,  Chief  Justice,  in  the  vacation ;  and  as  he  held  that  the  custody  of  the 
king's  debtor  could  not  be  changed  without  the  crown's  consent,  the  officers  of 
the  crown  were,  upon  the  application  of  the  bail  for  that  purpose,  prepared  to 
assent,  on  condition  that  the  defendant  should  again  be  instantly  rendered  to  the 
custody  of  the  sheriff:  but  a  doubt  having  then  occurred  to  the  chief  justice, 
whether,  after  the  defendant  were  once  taken  out  of  the  sheriff's  custody  and 
committed  to  the  warden  of  the  Fleet,  the  sheriff  could  be  duly  authorized  by 
a  judge's  order  agahi  to  receive  liim,  he  referred  the  parties  to  the  court,  who 
granted  a  rule  ni-ii. 

On  a  subsequent  day  in  this  term.  Shepherd,  Solicitor-General,  appeared  for 
the  crown.  Best,  Serji.,  for  the  *sheriffs  of  London^  and  Lens,  Seijt.,  re,/vK 
for  the  plainiiir  in  tlie  action.  *  ^ 

Shepherd,  for  the  crown,  did  not  oppose  the  prayer  of  the  bail  to  relieve 
themselves  by  cnteriRg  an  exoneretur;  but  he  stated  that  the  crown  had  im- 
portant ohjeciioiLs,  for  re.isons  which  it  was  unnecessary  to  disclose,  to  pernit- 
ting  the  ilci'en(l:int  to  obtiin  the  object  of  this  application  which  he  had  in  view, 
of  changing  his  custody:  the  crown,  therefore,  did  not  consent  to  that  part  of 
the  rule  ;  and  he  urged  that  the  court  could  not  grant  it  without  the  consent  of 
the  crown,  Chitty^s  case,  I  Wils.  248,  Coates*s  ease,  Barnes,  385,  Sartdvs 
v.  Spivy^  Barnes,  388.  In  Coates^s  case  the  custody  was  changed  upon  tnc 
consent  of  the  crown ;  in  the  last,  the  crown  withholding  its  consent,  the 
rcHurt  had  reftised  to  change  the  custody  of  a  debtor  of  the  crown  on  the  appii* 
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catioD  of  his  bail.  The  cases  of  Boise  ▼.  SeUers,  and  FrencICa  case  were  but 
shore  notes,  and  neither  of  them  stated  the  fact,  which,  if  it  existed,  would  have 
distinguished  them  from  this  case,  that  the  subject  had  signed  his  judgment  be- 
fore the  crown  had  filed  its  information ;  for,  by  st,  33  H,  8,  c.  39,  «.  74,  **  the 
king  shall  have  first  execuuon  against  any  defendant  for  his  debts,  before  any 
other  persons,  so  always  that  the  king's  suit  be  taken  and  commenced,  or 
process  awarded  for  the  said  debt  at  the  suit  of  the  king,  before  judgment  given 
for  the  said  other  persons.*'  The  present  information  had  been  filed  before 
the  plaintiff  had  obtained  his  judgment ;  upon  the  date  whereof,  and  not  of  his 
suit  commenced,  it  depended,  whether  he  should  have  priority  of  the  crown, 
Butler  V.  Butler,  1  East^  338,  Attorney  General  v.  Aldersey,  cit.  1  East,  341. 
Some  cases  say  that  where  the  courts  have  inadvertently  taken  the  crown's 
debtor  out  of  the  custody  of  the  crown,  and  placed  him  in  their  own  custody, 
there  the  Court  of  Exchequer  has  issued  a  writ  of  habeM  corpus  to 
*5061  '^^'^S  ^^^  ^^^ ;  but  it  is  very  doubtful  whether,  when  a  court  acts 
^  advisedly,  and  with  a  knowledge  of  the  facts,  tlie  Court  of  Exchequer 
would  interfere  to  bring  him  back.  The  statute  25  Ed,  3,  8t.  5,  c.  19,  is, 
**  that  notwithstanding  protections,  (made  by  the  king  to  his  debtors,)  the  par- 
ties which  have  actions  against  their  debtors  shall  be  answered  in  the  king's 
coarts  by  their  debtors ;  and  if  judgment  be  thereupon  given  for  the  plaintilF, 
or  demandant,  the  execution  of  the  same  judgment  shall  be  put  in  suspense,  till 
gree  be  made  to  the  king  of  his  debt."  That  statute,  so  far  from  giving  any 
power  of  surrendering  the  defendant  in  discharge  of  his  bail,  prevents  the 
plaintiff  from  having  execution  till  the  crown  is  satified.  The  court,  therefore, 
would  not  take  the  defendant  out  of  the  custody  of  the  sheriff,  unless  they  were 
assured,  that  they  could  legally  remand  him  to  the  same  custody. 

Best,  Serjt.,  for  the  sheriffs,  urged,  that  it  was  unnecessary  either  to  enter  an 
uonerelur,  or  to  bring  up  and  surrender  the  defendant ;  there  was  a  third 
course,  which,  he  prayed,  might  be  adopted,  by  suspending  the  time  for  the 
bail  to  surrender  the  principal,  until  afler  the  crown  should  be  satisfied  its  debt, 
and  the  defendant  enlarged  from  his  imprisonment  at  the  king's  suit ;  as  was 
done  in  the  case  of  "J  he  King  v.  Fearne,  who  was  tried  before  Heath,  J.,  at 
Kingston  assizes,  for  an  attempt  to  set  fire  to  his  house,  and  was  sentenced  to 
two  years'  imprisonment.  Bail  had  been  put  in  for  him  in  several  suits,  and 
Best  had  obtained  a  rule  from  this  court,  not  that  he  should  be  surrendered  in 
discharge  of  his  bail ;  for  he  knew  they  were  not  entitled  to  it,  because  the 
plaintiff**,  afler  the  expiration  of  the  two  years,  would  have  a  right  to  require 
the  possession  of  his  person ;  but  that  the  time  for  rendering  him  should  be 

*5071  ^^^^^'^^  ^^^  ^^^'  ^^®  ^^"^  ^^  ^^^  imprisonment  should  have   *ex- 
^  pired.     The  warden  of  the  Fleet  also  would  be  put  into  great  difficulty 
by  the  committal  of  the  prisoner  to  his  custody,  unless  the  plaintiflf  chose  to 
carry  his  cause  thither,  which  he  might  do. 

Lens^  for  the  plaintiff,  declared  him  to  be  content  with  the  custody  in  which 
the  defendant  now  was,  the  plaintiff  not  being  satisfied  that  he  should  be  a 
gainer  by  waiving  his  execution,  and  coming  in  under  a  commission  of  bank- 
rupt which  had  issued  against  the  defendant.  The  plaintiff  was  conscious  he 
had  no  priority  in  the  date  of  his  judgment,  over  the  crown,  nor  did  he  attempt 
to  set  up  any  other  priority.  He  came  not  to  ask  any  thing,  but  only  to  watch 
that  his  rights  were  not  infringed.  The  bail  could  not  compel  the  plaintiff  to 
elect  the  defendant's  body  in  satisfaction  of  his  debt :  if  they  found  the  defend- 
ant in  such  a  situation  that  they  were  able  to  render  him.  they  might  do  so ;  if 
they  found  him  in  such  a  situation  that  they  could  not  render  him,  they  could 
not,  therefore,  otherwise  exonerate  tliemselves.  The  present  proceedings  of  the 
bail  against  the  plaintiff  was  m  invitum.  The  plaintiffs  wished  at  present  to 
be  qutet,  and  await  the  event,  which  they  had  a  right  to  do.  Sharpe  v.  Sheriffs 
7  T,  R,  226.  The  defendant  was  taken  on  a  charge  of  murder  committed  in 
Jrelandi  ^  he  were  condemned,  the  responsibility  of  the  bail  wotdd  be  at  aa 
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end,  yet  the  court  would  not  enter  an  exoneretur  on  the  bail-piece.  So,  in  the 
case  of  Folkein  v.  Cretico,  13  East,  457,  though  the  defendant,  an  alien,  was 
in  the  actual  custody  of  a  messenger,  and  about  to  be  immediately  sent  out  of 
the  country  under  the  alien  act,  the  court  refused  either  to  permit  an  exoneretur 
to  be  entered,  or  to  grant  a  writ  of  lutbeas  corpus.  The  court  will  not  relieve 
the  bail  in  this  summary  way  upon  the  mere  ground  that  they  are  entitled  to  no 
other  relief.  Neither  the  court  nor  the  *crown  will  interfere  to  vary  r^Kosi 
eitheir  the  rights  or  the  obligations  of  either  party.  They  will  leave  L 
ihera  as  they  exist. 

Vaughan,  in  support  of  his  rule,  urged  that  the  bail  were  entitled,  as  a  matter 
of  right,  to  be  relieved,  where  they  were  by  no  fault  of  their  own,  but  by  act 
of  law,  prevented  from  rendering  the  defendant.  The  plaintiffs,  who,  if  they 
had  used  due  diligence,  might  have  long  since  had  the  defendant's  body  in 
execution,  had  by  their  laches  precluded  themselves  from  objecting  to  the  relief 
prayed  for  by  the  bail.  The  plaintiffs  might  now  deliver  to  the  sheriff  a  writ 
of  capias  ad  satisfaciendum,  and  thereby  entide  themselves  to  the  body  of  the 
defendant.  The  sheriff  could  not  return  non  est  inventus,  for  he  knows  where 
the  defendant  is;  the  plaintiffs  may,  therefore,  have  the  fruit  of  their  judgment 
whenever  they  please.  Sharpe  v.  Sheriff  is  adverse  to  the  plaintiffs,  for 
there  the  bail  obtained  permission  to  surrender  the  defendant,  which  gave  them 
the  substance  of  what  they  asked.  As  to  the  crown,  its  consent  is  unnecessary, 
for  undoubtedly,  since  it  has  the  right  to  choose  its  own  custody  for  its  debtors, 
as  soon  as  the  defendant  is  removed,  the  attorney-general  may  obtain  from  the 
Court  of  Exchequer  a  writ  of  liabeas  corpus  to  bring  Him  back,  as  it  is  laid  down 
in  Sandys  v.  Spivey,  The  crown  may  choose  its  own  custody  toties  quoties. 
The  courts  must  have  acted  on  this  principal  in  Frenches  case,  where  the 
attorney-general  made  great  opposition  to  the  removal ;  and  in  the  case  of  Boise 
v.  Sellers,  where  the  prisoners  were  brought  up  from  the  custody  of  the  crown 
in  fVinchester  jail,  and  where  the  court  seem  only  to  ask  tlie  question  of  the 
priority  of  the  debt,  in  order  to  be  satisfied  of  their  right  so  to  do,  pursuant  to 
the  statute  25  £d,  3,  c,  19.  In  Bond  v.  Isaac,  Denison,  J.,  refers  to  the  same 
statute.  Lord  Mansjield,  C.  J.,  and  the  court  had  no  doubt  of  the  right  of  the 
bail  in  that  case  *to  surrender  him,  but  only  hesitated  as  to  the  disposi-  r*i-/|q 
tion  of  him  when  he  should  be  surrendered.  The  priority  of  the  action  ^ 
to  the  tiling  of  the  information  is  undoubted  in  the  present  case.  If  this  court, 
by  reason  that  they  have  no  crown  side,  as  the  King's  Bench  has,  feels  a  diffi- 
culty how  to  recommit  the  defendant,  they  will  grant  the  other  part  of  the  appli- 
cation, and  permit  the  exoneretur  to  be  entered.  Grant  v.  Pagan,  4  East,  189. 
Lord  EUenhorougJu  C.  J.,  recognizes  the  principle  that  where  by  an  act  of  the 
law  of  this  country  it  becomes  impossible  for  the  bail  to  render  their  principal, 
the  court  will  exonerate,  for  that  the  performance  of  the  condition  of  the 
recognizance  is  thereby  excused.  In  Wood  v.  Mitchell,  6  T.  R,  247,  where 
the  defendant  was  tinder  sentence  of  transportation  for  felony,  the  bail  was 
exonerated.  There  is  no  distinction  in  principle  between  the  case  of  a  fraud 
on  the  Exchequer  and  the  case  of  a  felony. 

Cur.  adv.  vult, 

GiBBS,  C.  J.,  on  this  day  delivered  the  judgment  of  the  court.  This  was  an 
application  made  to  us  on  behalf  of  the  bail,  in  effect,  first,  to  enter  an  exonere- 
tur on  the  bail-piece,  in  the  next  place,  if  the  court  should  think  the  bail  arc  not 
entided  to  that  relief,  then  to  grant  a  habeas  corpus  to  bring  up  tlie  defendant 
that  he  might  be  surrendered  in  discharge  of  his  bail,  and  committed  to  the  cus- 
tody of  the  warden  of  the  Fleet,  and  then  immediately  be  remanded  to  the  cus- 
tody of  the  sheriffs  of  London,  from  whose  custody  it  is  sought  to  bring  him  by 
the  habeas  corpus.  Or,  if  the  court  cannot  comply  with  tlie  latter  part  uf  the 
request,  then  that  they  will  grant  to  the  bail,  as  a  matter  of  right,  that  he  may 
be  brought  up  in  order  that  they  may  suri'ender  him  to  the  custody  of  the  war- 
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•5101  ^^"  of  the  /Tec/,  in  dischar|re  of  *themselvcs.     The  circumstances,  as 
-'  they  are  presented  to  the  court  are  these :  the  action  of  the  plaintiffs, 
in  which  the  persons  who  make  the  present  application  hecame  bail,  was  com- 
menced before  the  information  was  filed,  on  which  the  crown  have  obtained 
judgment,  and  taken  the  defendant  in  execution  under  an  extent ;  but  the  in- 
formation of  the  crown  was  filed  before  the  plaintill*  recovered  judgment  in  that 
acdon ;  the  plaintiffs  however  recovered  judgment  in  that  ariion,  before  the 
crown  obtained  judgment  on  their  information.     The  crown,  having  obtained 
judgment  on  the  information,  took  the  defendant  under  an  extent ;  and  under 
that  extent  he  was  in  the  custody  of  the  sheriffs  of  lA}ndon,     The  bail  then 
applied  to  the  officers  of  the  crown  for  their  consent,  that  the  defendant  might 
be  brought  up  by  habecta  corpus  in  the  custody  of  the  sheriffs  of  London^  and 
surrendered  to  the  custody  of  the  wardens  of  the  Fleet,  in  discharge  of  his  bail. 
The  officers  of  the  crown  refused  to  grant  their  consent  unconditionally,  but  are 
willing  to  grant  it  on  the  condition  that  the  defendant  shall  be  instantly  remand- 
ed to  the  custody  of  the  sheriffs  of  London.     The  consent  of  the  crown  being 
only  conditional,  that  consent  is  not  given  if  the  condition  cannot  be  complied  with. 
As  to  the  request  of  the  bail  for  entering  an  ezoneretur  on  the  bail-bond,  it  is  clear 
that  die  bail  are  not  entided  to  that  part  of  the  request.     The  rule  which  the 
courts  have  observed  is  this :  where  there  is  no  objection  to  committing  the 
principal  to  the  custody  of  their  own  officer,  there  the  court  will  enter  the  ox- 
oneretur :  instead  of  going  through  the  process  of  bringing  up  and  remand- 
ing the  defendant,  they  will,  without  going  through  all  the  intermediate  steps, 
consider  it  as  if  the  thing  had  been  done,  because  they  can  do  it;  but  otherwise 
they  will  not  grant  this  indulgence.  A  similar  application  was  made  to  the  Court 
•51  n  ^^  King's  Bench  in  the  case  of  Folkein  v.  Cretico,  where  the  *defendant 
-^   was  in  the  custody  of  a  messenger,  and  about  to  be  sent  out  of  the  king^ 
dom  under  the  alien  act,  and  it  was  refused.   It  was  refused  upon  the  principle, 
that  where  there  is  a  possibility  of  a  defendant  being  placed  in  a  condition  in 
which  he  may  be  surrendered  in  discharge  of  his  bail,  the  court  will  not  order 
an  exonereiur  to   be  entered  on  the  bail-piece.     The  court  will  grant  that 
relief  to  the  bail  only  in  cases  where  the  defendant  is  placed  irrecoverably 
out  of  their  reach :  in  the  case  of  Folkein  v.  Cretico,  the  court  determined, 
that  if  the  defendant  had  at  that  time  been  actually  sent  out  of  the  country,  the 
bail  would  have  been  entitled  to  an  exoneretun  but,  as  it  was  in  that  case 
possible  that  tlie  defendant  might  be  again  set  at  large,  the  court  refused  to  do 
it.    So  here :  the  defendant  is  not  irrecoverably  out  of  the  reach  of  the  bail  * 
the  defendant  is  in  custody  at  the  suit  of  the  crown  under  an  extent,  for  a 
debt  due  to  the  crown  ;  yet  it  is  possible  he  may  pay  the  debt  to  the  crown, 
and  dischaive  himself  out  of  that  custody.     The  court  will  not  presume  that 
he  never  will,  or  that  he  will  always  be  unable  to  pay  that  debt.  The  court, there- 
fore, sees  no  ground  for  entering  an  exonereiur  on  tlie  bail-piece.     The  next 
part  of  the  application  which  the  bail,  founding  themselves  upon  the  conditional 
assent   of   tJie  crown,  pray  for,  is,  that  the  defendant  may  be   brought   up 
m  the  custody  of  the  sheriffs  of  I^ndon,  and  rendered  to  the  custody  of  the 
warden  of  the  Fleei,  in  discharge  of  his  bail,  and  that  he  may  then  instantly  be 
remanded  to  the  custody  of  tiie  sheriffs  of  Ijondon:  this  is  prayed  for,  with 
the  understanding  that  it  cannot  be  done  without  the  consent  of  the  crown,  and 
the  crown  will  uot  consent  upon  any  other  terms ;  therefore,  there  is  neces- 
sarily added  a  further  request,  that  tlie  court  will  also  do  that,  without  which  the 
crown  withholds  its  consent.  This,  if  it  could  be  done,  would  remove  all  ditRculiy ; 
*512l  ^"^  ^^  court  would  readily  grant  it,  if  it  were  clear  that  *they  had  author- 
^  ity  to  do  it.     But  whether  it  can  be  done  with  that  consent,  is  so  serious 
a  question  to  otner  parties,  and  such  difficulties  hani^  on  it,  that  the  court  will 
not  take  upon  themselves  to  make  such  an  order.     Several  cases  have  been 
cited,  to  show  that  the  court  have  tlie  power  immediately  upon  the  surrender 
of  the  party,  to  remand  him  to  the  custody  out  of  which  he  had  been  takeni 
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Vergen's  case,  2  Sir.  1217.  Fowler  v.  Ihmn,  4  Burr.  2034,  and  /oAn  TViy 
lor^s  case,  3  j&{i5/,  232 :  but  it  is  to  be  observed,  that  those  are  all  criminal 
cases  occurring  in  the  Court  of  King's  Bench,  and  it  is  certiin  that  the  Ooart 
of  King's  Bench  has,  in  other  cases  besides  those  cited,  where  a  person  in 
criminal  custody  has  been  brought  up  by  ^6ea«  corpus,  and  surrendered  in  dis- 
charge of  his  bail,  and  committed  by  the  court  to  the  custody  of  the  marshal, 
immediately  remanded  him  to  the  custody  in  which  he  was  before  he  wns 
removed  by  the  liabecia  corpus.  But  in  all  those  cases,  both  the  processes,  ns 
well  the  writ  of  habeas  corpus,  as  the  rule  for  remanding  the  prisoner  to  the  cos- 
tody  out  of  which  he  was  brought,  are  taken  out  on  the  crown  side  of  the  Conrt 
of  King's  Bench ;  and  it  was  determined  in  the  cases  of  Fowler  v.  Dunn  and  of 
John  Taylor,  that  they  could  not  be  taken  out  but  on  the  crown  side.  The 
defendant  is  brought  before  the  Court  of  King's  Bench  as  a  criminal :  he  is  in  the 
custody  of  tliat  court  as  a  criminal;  and  that  court,  after  they  have  committed  the 
prisoner  to  the  cust()dy  of  the  marshal,  as  the  court  of  the  first  criminal  jurisdic- 
tion in  the  kingiiom,  have  authority  to  send  him  to  any  other  criminal  custody 
in  the  kingdom,  which  they  may  judge  the  fittest  for  his  reception,  and  for  secur- 
ing him  to  answer  the  purposes  of  justice  ;t  and  it  is  because  they  are  a  court 
of  criminal  jurisdiction  that  they  exercise  *lhe  power  of  remanding  the  r#r,o 
party  when  so  brought  up.  This  accounts  for  the  cases  where  a  parly  ^ 
has  been  brought  up  by  habeas  corpus  from  under  a  criminal  charge,  and  lins 
been  remanded  to  the  custody  out  of  which  he  was  taken.  But  see  how  that 
court  conduct  themselves  where  a  party  has  been  brought  up  before  them  by 
habeas  corpus,  when  he  is  charged  in  custody  only  in  a  civil  suit !  In  none  of 
those  cases  does  it  appear  that  the  Court  of  King's  Bench  has  ever  remanded  i!ie 
parly  to  the  custody  from  which  he  had  been  taken.  They  have  considered, 
that  if  they  do  allow  the  habeas  corpus,  and  commit  the  defendant  to  the  cus- 
toily  of  ihe  marshal,  the  crown  may  have  a  habeas  corpus  to  carry  him  back  xo 
the  custodv  from  which  he  had  been  taken,  but  they  have  never  removed  him  lo 
any  other  custody,  leaving  him  subject  to  the  claims  which  the  crown  had  on 
him.  If  the  crown  has  placed  the  defendant  in  the  custody  of  the  marsh:il,  the 
Court  of  King's  Bench  has  suffered  him  to  remain  in  the  custody  in  which  !^e 
is  so  placed.  In  Clulty's  case  they  held  that  the  attorney -general  must  obljiia 
a  habeas  corpus  from  the  exchequer,  and  the  marshal  should  return  it  to  ih;-t 
court,  who  might  then  recommit  Chitty  to  the  Fleet,  I  can  hardly  lliink,  not- 
withstanding the  dictum  in  Sandys  v.  Spivy,  that  this  is  confined  to  those  cases 
in  which  it  is  done  inadvertently.  In  one  case  the  defendant  was  in  custody 
imder  an  extent:  he  must  have  been  brought  up  charged  with  that  extent:  u:i 
extent  can  issue  only  at  the  suit  of  the  crown,  yet  the  crown  permitted  him  tj 
be  surrendered  in  discharge  of  his  bail.  They  could  hardly  fail  to  advert  to  tiie 
circumstance  that  the  defendant  was  first  in  custody  on  the  part  of  the  crown: 
yet  it  was  said  the  crown  might  apply  to  the  Court  of  Exchequer  to  remove  hisu 
10  the  custody  out  of  which  he  had  been  taken.  Bui  I  mention  this  only  inci- 
dentally, for  It  does  not  apply  to  the  points  *  which  are  contended  in  the  ^^  r  14 
present  case.  Looking,  therefore,  to  the  principle  upon  which  rests  the  ^ 
authority  of  the  cases,  wherein  the  Court  of  King's  Bench  have  remanded  0*3 
party  to  the  custody  out  of  which  he  has  been  taken,  and  seeing  that  no  uutliur- 
ity  has  been  cited  to  siiow  that  this  court  has  ever  done  that,  which  by  this  part 
of  the  rule  is  this  day  asked,  and  seeing  how  the  Court  of  King's  Bench  have 
conducted  themselves  when  the  proceedings  were  on  the  civil  side,  we  do  not  feel 
ourselves  authorised  to  grant  tliat  part  of  the  application,  which  prays  that  the 
defendant  may  be  brought  up  to  be  surrendered  10  the  custody  of  the  warden  of 
the  Fleet  in  discharge  of  his  bail,  and  then  remanded  to  the  custody  of  the 
sheriff  of  London,  inasmuch  as  it  is,  at  the  least,  very  doubtful,  whetlier  we 
have  that  power.     If,  tlierefore,  tlie  general  relief  which  the  bad  ask  for  cannot 
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be  granted  without  the  consent  of  the  crown,  then,  under  the  circumstances  of 
this  case,  it  cannot  be  granted  at  all ;  because  the  crown  refuses  its  consent, 
except  upon  a  condition,  which  this  court  cannot  enable  the  bail  to  comply 
with.  This  leads  to  the  only  iremaining  question,  which  is,  whether  the  bail 
are  entitled  to  what  they  ask  without  the  consent  of  the  crown.  Several  cases 
hare  been  cited  for  the  purpose  of  showing  that  the  bail  are  entided,  under  the 
peculiar  circumstances  of  this  case,  to  bring  the  party  up  from  the  custody  in 
which  the  crown  had  placed  him,  and  to  have  him  surrendered  in  discharge  of 
his  bail,  and  that  it  is  to  be  left  to  the  crown  aflerwards  to  apply  for  any  relief 
which  the  crown  may  think  itself  entitled  to  have,  in  the  shape  of  a  habeas  cor* 
pus,  for  remanding  the  prisoner.  It  is  admitted,  that  generally  the  crown  is 
entitled  to  choose  the  custody  in  which  it  shall  keep  its  own  prisoner,  and  that 
no  subject  can  remove  him  out  of  that  custody.  On  behalf  of  the  crown  two 
cases  were  cited  to  prove  this,  and  which  do  prove  it ;  Coates^a  case,  and 
*5151  ^^^y^  ^'  *^ioy.  In  both  those  cases  the  plaintiff  wished  to  remove 
^  *the  prisoner  from  the  custody  in  which  the  crown  had  placed  him,  and 
the  court  held,  the  subject  had  no  right  to  do  that ;  and  in  the  latter  of  thsse 
cases  the  court  enters  into  a  consideration  of  the  dates  of  the  respective  proceed- 
ings of  the  crown  and  the  subject,  but  having  shown  that,  if  it  were  necessary,  tlie 
crown  has  the  priority  in  time,  the  court  adds,  <<  This  is  not  a  question  of  priority.'* 
So,  neither  is  the  priority  of  suit  of  any  importance  in  this  case.  The  defend- 
ant is  the  prisoner  of  the  crown,  and  he  being  such,  no  subject,  though  lie 
would  otherwise  have  a  right  to  take  him  into  custody  has  a  right  to  remove 
liim  from  the  custody  in  which  the  crown  has  placed  him.  These  two  cases 
are  authorities,  then,  that  tlie  plaintiff  in  a  suit  has  not,  under  any  circum* 
stances,  a  right  to  remove  the  defendant  from  the  custody  of  the  crown, 
without  the  consent  of  the  crown,  even  though  the  suit  of  the  subject  may 
have  he<>.n  first  commenced.  But  in  order  to  show  that  the  bail  are  entitled 
under  the  circumstances  of  this  case  to  that  which  they  ask  for,  two  or  three 
anihnrities  are  cited,  very  hard  to  understand ;  one  of  them  is  Frenches  case  in 
Snlkdd,  There  the  defendant,  who  was  in  custody  under  an  extent,  was 
brought  up  to  be  surrendered  in  dischaige  of  his  bail ;  and  the  reason  given 
why  the  plaintiff  might  remove  him,  is,  because  he  had  a  priority  of  suit  In  the 
margin  is  added,  (by  some  editor  probably  with  a  view  to  later  cases,)  a  refer- 
ence to  the  statute  25  E.  3.  c.  19.  In  the  next  case  Boiae  v.  Sellers,  1  Str, 
641,  the  saaie  question  arose,  and  the  removal  of  the  defendant  was  resisted  by 
the  attorney-general :  but  it  was  insisted  the  bail  were  entitled  to  what  they 
asked,  under  the  statute  25  E.  3.  c.  19,  and  what  they  asked  was  granted  upon 
the  ground  of  the  subject's  priority  of  suit,  without  reference  to  the  date  of  the 
respective  judgments  of  the  crown  and  the  subject.     Chitty^a  case  also  was 

*5lft1  ^^^^ '  ^^^"^  ^^  ^^^^  ^^^  ^^^^  appear  *that  there  was  a  priority  of  suit: 
^  therefore,  if  one  might  conjecture,  either  there  must  have  been  in  that 
case  some  conditional  consent  of  the  crown,  or  some  inadvertance  of  the  court, 
or  we  possess  a  defective  report  of  the  case.  Bond  v.  Isaac  is  very  distin- 
guishable from  the  present  case,  because  there  the  party  was  an  impressed  man, 
and  was  taken  out  of  the  custody  of  the  keeper  of  the  savoy,  who,  it  was  well 
known,  would  be  ready  to  receive  him  again ;  but  it  is  cited  as  an  authority 
recognizing  the  principle  that  the  subject  might  take  the  defendant  out  of  the 
custody  of  the  crown,  where  the  subject  had  priority  of  suit ;  and  certainly 
Dtnison^i.  does  there  fefer  to  the  cases  which  I  have  mentioned,  and  Foster,  J., 
following  Denison,  states  tiiat  the  bail  are  entitled  to  the  relief  thev  ask  for 
under  the  statute  25  Ed,  3.  I  have  looked  into  that  statute,  and  all  my 
brothers  have  done  the  same,  and  we  cannot,  afler  the  most  attentive  examina- 
tion, find  therein  the  slightest  color  for  the  position.  Before  the  lime  of  that 
act,  as  it  appears  by  the  recital  in  the  preamble,  if  the  debtor  of  the  crown 
could  procure  the  crown  to  commence  process  against  him,  while  that  was 
pending,  it  was  a  protection  against  the  claims  of  all  others,  till  this  statute  ea- 
VoL.  1. — 34.  Z 
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acted,  that,  notwithstanding  such  protections,  the  parties  which  had  actions  ia 
the  king's  courts  against  their  debtors  should  be  answered  in  the  king's  courts 
by  their  debtors,  and  if  judgment  were  thereupon  given  for  the  plaintiff,  the 
execution  should  be  put  in  suspense  till  greet  were  made  to  the  king  of  his 
debt.  But  that  statute  only  applies  to  what  shall  be  done  up  to  the  time  of 
execution ;  this  case  is,  upon  the  question,  what  shall  be  done  after  execution. 
The  statute  applies  to  the  plaintiii*  himself;  and  it  plainly  appears  by  the  two 
cases  in  Barnes,  that  the  plaintiff  hiniself  cannot  remove  the  defendant  from 
the  custody  of  the  sheriffs  of  London  to  the  custody  of  the  warden  of  the  Fleet, 
If,  then,  the  *plaintiff  himself,  to  whom,  alone,  and  to  whose  interests  r^^^tj 
the  statute  looks,  could  not  do  this  under  that  statute,  how  can  it  be  con-  ^ 
tended  that  the  bail  are  entided  so  to  do  ?  We,  therefore,  cannot  discover  any 
mode  in  which  this  doctrine  of  the  court,  that  where  the  subject  has  priority 
of  suit,  the  bail  have  a  right  to  remove  the  defendant,  can  be  supported  under 
the  statute  of  25  Ed,  3,  nor  can  we  discover  any  other  ground,  on  which  that 
decision  can  be  supported.  We,  therefore,  are  of  opinion  that  we  cannot  grant 
the  thing  required,  to  take  the  defendant  out  of  the  custody  wherein  the  crown  has 
placed  him,  in  order  to  surrender  him  in  discharge  of  his  bail,  without  any  con- 
sent of  the  crown.  It  does  not,  however,  follow,  that  the  bail  are  without  relief. 
The  plaintiffs  are  not  to  understand  that  they  can  proceed  against  the  bail  to 
iix  them  ;  there  are  material  difficulties  in  the  way  of  that  proceeding,  which  I 
need  not  now  point  out :  the  plaintiff,  it  is  hoped,  will  not  attempt  it.  If  ihe 
bail  apply  to  the  court  to  enlarge  the  time  for  them  to  surrender  the  defendant, 
we  shall  grant  them  any  reasonable  time  that  they  may  ask :  it  is  true,  they 
will  be  still  under  this  difficulty,  notwithstanding  the  enlargement  of  the  time ; 
that  possibly  the  defendant  may  discharge  the  debt  to  the  crown,  get  out  of  that 
custody,  and  elude  his  bail ;  but  this  is  no  more  than  what  the  bail  are  at  all 
times  subject  to,  and  from  that  liability  we  cannot  relieve  them.t 

Rule  discharged.]: 

t  In  the  course  of  the  argument,  Heath,  J.  mentioned  a  case  on  the  Oxford  circuit, 
where  BulleVf  J.  had  granted  the  relief  which  was  here  denied,  but  Chambre,  J.  and 
the  rest  of  the  court,  agreed  that  it  probably  must  have  proceeded  on  the  ground  of  the 
mistaken  doctrine  laid  down  in  Boise  v.  SellerSf  and  Bond  v.  Isaaci  and  they  considered  it 
as  of  no  weight. 

X  [See  8  Mass.  Rep.  264,  Parker  v.  Chandler,  16,  ib.  218,  Bigeloto  ▼.  Johnson  et  aL  2 
Johns.  482,  Bignell  v.  Forrest.] 
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If  a  landlord  in  the  middle  of  a  quarter  accepts  from  his  tenant  the  key  of  the  house  de- 
mised, under  a  parol  agreement  that  upon  her  then  giving  up  the  possession,  the  rent 
shall  cease,  and  she  never  afterwards  occupies  the  premises,  he  cannot  recover  in  an 
action  for  the  use  and  occupation  of  the  house,  for  the  time  subsequent  to  his  accepting 
the  key. 

This  was  an  action  for  the  use  and  occupation  of  a  house,  which  was  tried 
at  the  Middlesex  sittings  after  last  Michaelmas  term,  before  Mansjield,  C.  J.» 
when,  after  the  plainliit'  had  proved  that  the  defendant  had  been  tenant  from  year 
to  year  of  the  plaintiff's  house,  the  defendant  proved  a  parol  agreement,  that  the 
plaintiff  would  give  up  his  claim  to  the  rent,  on  the  defendant's  giving  up  imme- 
diate possession  in  the  middle  of  the  quarter :  both  parties  accordingly  went 
before  a  magistrate,  and  the  defendant  then  gave  up  the  key,  which  the  plaintiff 
accepted,  and  the  defendant  was  never  after  that  time  in  the  possession  of  the 
premises.  The  plaintiff  sought  to  recover  for  a  time  subsequent  to  his  resuming 
the  key ;  and  he  insisted  tliat  the  tenancy  was  not  thereby  determined,  by 
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reason  of  the  statute  of  frauds ;  and  cited  Mollet  v.  Brcn/ne,  2  Campb.  103. 
Ahnnfidd,  C.  J.,  reserved  the  question,  subject  whereto  the  jury  found  a 
Terdiet  for  the  defendant. 

Be$i^  Seiju,  in  Hilary  term,  1814,  had  obtained  a  rule  nisi  to  set  aside  this 
verdict,  and  enter  a  verdict  for  the  plaintiff;  against  which 

Vaughan,  Serjt.,  now  showed  cause.  As  a  less  lease  than  three  years  may 
be  created,  so  may  it  be  surrendered,  without  writing. 

Bat,  in  support  of  his  rule.     A  contract  must  be  mutual  to  be  binding. 

There  being  no  written  surrender,  the  delivery  of  the  key  would  not  have  pre- 

*"ld1  ^^^^^  ^®  tenant  from  recovering  it  back;t  and  as  the  defendant  *might 

-'  by  process  of  law  have  resumed  her  possession,  so  shall  the  plaintiff 

have  an  action  for  his  rent. 

GiBBs,  C.  J.  The  clause  of  the  statute  of  frauds  which  restricts  estates 
created  by  parol,  to  three  years,  has  nothing  to  do  with  that  which  requires 
surrenders  to  be  in  writing.  In  MoUet  v.  Brayne  both  parties  did  not  act  on 
the  parol  notice  to  quit,  but  the  tenant  only.  The  present  action  can  never 
succeed.  The  action  for  use  and  occupation,  depends  either  upon  actual  occu- 
pation, or  upon  an  occupation  which  the  defendant  might  have  had,  if  she  had 
not  voluntarily  abstained  from  it.  Here  the  plaintiif  himself  takes  possession 
of  the  house,  and  makes  the  profit  of  the  premises  ;  and  it  was,  therefore,  im- 
possible for  the  defendant,  during  the  same  time,  to  have  used  and  occupied 
the  premises,  if  she  would.  As  to  the  case  in  Campbell,  it  is  very  diflerent 
from  this,  and  we  do  not  throw  out  any  opinion  against  it ;  but  wheu  the  like 
circumstances  arise,  it  will  be  proper  to  consider  them. 

Rule  discharged, 
t  See  the  next  case. 


DOE,  on  Demise  of  READ  et  al..  Assignees  of  WESTLAKE,  a  Bankrupt, 

V.  RIDOUT. 

A  tenancy  from  year  to  year  cannot  be  determined  so  as  to  bar  the  interest  of  the  tenant's 
creditors,  unless  there  be  either  a  legal  notice  to  quit,  or  a  surrender  in  writing. 

This  ejectment  was  tried  at  the  Winchester  spring  assizes,  1812,  before 
Chambre,  J.,  who,  in  his  summing  up,  stated  to  the  jury  that  it  was  brought  to 
recover  possession  of  a  farm,  of  which  the  bankrupt  had  formerly  been  tenant, 
and  the  plaintiflfs  contended  that  he  still  was  tenant.  He  had  entered  on  it  at 
Miehaelmaa,  1810,  and  was,  therefore,  at  least,  a  tenant  from  year  to  year, 
which  relation  could  only  be  determined  by  a  proper  legal  notice  to  quit,  or  by 
a  legal  surrender.  A  witness  stated  that  IVestlake,  being  embarrassed,  assigned 
the  farm  by  parol  to  his  lessor,  who  was  the  defendant ;  but  that  it  not  being  a 
*5201  pi^o^^^l^  ^™^  *^^^  selling  off  his  horses,  and  Westlake,  therefore, 
^  wishing  to  keep  them,  tliat  he  might  sell  them  in  the  spring,  he  con- 
tinued to  work  with  them  on  the  farm,  in  order  to  work  out  a  debt  which  he 
owed  to  the  defendant.  An  objection  had  been  taken  by  the  plaintiffs,  that 
tliere  was  no  legal  evidence  of  the  surrender,  what  passed  being  merely  by 
parol,  and  Chambre,  J.,  inclined  to  think  the  objection  good  upon  the  statute 
of  frauds,  but  reserved  the  point.  It  was,  however,  for  the  jury  to  consider 
whether  the  assignment  to  the  defendant  were  not  fraudulent,  there  being  no 
evidence  that  the  agreement  of  working  out  the  debt  by  the  work  of  the  horses 
had  been  followed  by  any  act,  nor  that  the  defendant  had  superintended  the 
farm,  or  furnished  implements,  or  seed.     The  jury  found  that  the  assignment 
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was  fraudulent,  and  made  expressly  for  protecting  the  property  from  the  reach 
9f  the  creditors,  and  the  verdict  passing  for  the  plaintiffs,  the  question  of  law 
did  not  arise.t 

t  [See  2  fiarn.  &  Aid.  119,  Thomtu  v.  Cook.] 


TURNER  V.  WALL. 
DOWN  V.  CREW. 

[1  Marsh.  367.  S.  C] 

An  affidavit  to  obtain  a  distringas,  must  not  only  state  the  deponent's  belief  that  the  de- 
fendant purposely  absents  himself  to  avoid  process,  but  must  also  state  ftcts,  from  which 
the  court  may  see  that  his  belief  is  well  grounded, 

Yauohan,  Serjt.,  in  the  first  of  these  cases,  and  Onslow^  Serjt.,  in  the  last, 
moved  for  a  distringas^  on  affidavits  of  the  officers,  in  the  first  case,  that  the 
officer  had  gone  many  times  to  the  dwelling  house  of  tiie  defendant,  and  partic- 
ularly on  tiie  28th,  29th,  and  30th  of  .^/»rt/,  and  had  endeavored  to  serve  him 
personally  with  a  summons,  which  on  the  3Uth,  he  served  on  a  female  servant 
at  the  defendant's  dwelling  house,  at  the  foot  of  which  summons  was  an  £ffg' 
iish  notice,  the  tenor  whereof  the  deponent  set  out ;  in  the  last  case  the  oificer 
also  spoke  to  the  leaving  a  summons  with  a  servant  at  the  dwelling  house  after 
several  vain  attempts  to  serve  the  defendant  personally  ;  and  each  of  the  depo- 
nents verily  believed  *that  at  the  times  when  he  so  went,  his  defendant  rtKoi 
was  purposely  absent  from  home,  and  avoided  being  seen,  to  prevent  ^ 
his  bemg  arrested,  or  served  with  process  for  debt. 

The  court  held  that  the  affidavits  were  insufficient,  inasmuch  as  the  depo- 
nents did  not  therein  state  the  facts  on  which  they  founded  their  belief.  The 
court  had  sometimes  refused  the  rule,  because  the  deponent  had  not  sworn  to 
bis  behef  that  the  defendant  absconds,  but  they  had  never  said  that  it  was  siilfi- 
cient  that  he  should  so  swear,  without  showing  the  facts  on  which  he  is  led  !o 
believe  liiat  the  defendant  abscx)nds.  The  intent  of  the  proceeding  is,  that  tlie 
affidavit  may  lay  before  the  court  such  facts,  as  will  enable  themselves  to  jud|^u 
whether  there  is  sufficient  reason  for  the  inference,  that  the  defendant  keeps  out 
of  the  way  to  avoid  process. 

Rule  refused  in  both  cases. 


HAINES  V.  BUSK. 

[1  Marsh.  191.  S.  C] 

It  is  no  answer  to  an  action  by  a  broker  for  commission  for  procuring  freight,  that  tlio 
charter-party  procured  was  such,  that  it  the  charterer  failed  to  obtain  ceriain  licenbtd, 
the  vuyuge  would  be  illegal. 

Indkbitatus  assumpsit f  for  the  commission  and  brokerage  due  from  the  de- 
fendant to  the  plaintiff  for  having  procured  a  certain  ship  called  the  Jiinaiut^  to 
be  hired  avd  chartered  upon  freight  for  certain  voyages  at  the  defendant's  re* 
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qneaU    Tiie  cause  was  tried  at  the  sitting  after  Hilary  term,  1814,  before 
DaUaSfJ,    It  was  proved  that  the  plaiatifi  had,  in  December ^  1812,  procured 
for  the  defendant  an  agreement  for  a  charter-party,  for  the  good  Rusiian  vessel 
the  Amdia^  then  in  the  ThumeSy  of  which  the  defendant  was  the  correspond* 
ent,  whereby  the  defendant  agreed  that  the  ship  should  proceed  in  ballast  to 
Chariestoum^  South  Carolina^  there  to  be  loaded  with  a  complete  cargo  of  per- 
mitted  goods,  and  therewith  to  proceed  to  Cadiz,  Linbon^  or  one  port  in  the 
'5221   ^^^  ^Kingdom,  or  Gottenburgh,  either  to  be  named,  if  possible« 
-'  before  leaving  CharUstown^  and  to  deliver  her  cargo  on  payment  of  the 
freight  stipulated,  viz.  eight  gnineas  per  ton  of  rice  to  Cadiz^  Lisbarij  and  a 
port  of  the  Umied  Kingdom,  or  nine  guineas  per  ton  of  rice  to  Gottenburgh^ 
li' other  goods  than  rice  were  laden,  freight  was  to  be  paid  for  the  complement 
of  two  hundred  and  fiAy  tons,  after  the  same  rate  as  for  rice :  the  vessel  was  to 
be  addressed  to  the  con*espondentB  of  the  freighters  at  Charltitown,  and  at  the 
port  of  unloading,  except  it  were  London,   The  vessel  was  to  carry  no  British 
license,  neither  copy  nor  memorandum  of  the  engagement  to  proceed  to  a  Bril* 
ith  porL     The  master  was  to  receive  at  Cliarlestoton,  instructions  whether  to 
touch  at  Cadiz,  for  orders  to  unload  there,  or  at  Lisbon,  or  whetlier  to  touch  at 
Cork,  for  orders  to  unload  in  one  port  of  the  United  Kingdom,  or  at  Gottenburgh^ 
but  the  vessel  should  in  no  case  be  caused  to  touch  at  both  Cadiz  and  Cork,  for 
orders.     The  agreement  was  signed  by  both  parties,  but  they  aflerwards  dif- 
kttd  upon  the  drawing  up  of  the  charter-party  by  a  notary,  and  never  executed 
it,  nor  did  the  ship  ever  sail  on  the  voyage ;  and  the  plaintiS*  contended  that  he 
bad  performed  in  procuring  this  agreement,  all  which  it  belonged  to  his  province 
ti)  perfornn,  and  sufficient  to  entide  himself  to  his  usual  commission  as  a  broker, 
of  (wo  and  a  half  per  cent*,  on  the  amount  of  the  stipulated  freight.     It  was 
proved  that  the  ship  was  Russian  built,  bore  the  Russian  flag,  and  was  Russian 
owned;  she  was  pardy  the  property  of  the  defendant,  a  Russian  resident  in 
London,     It  was  the  intention  of  the  freighters  and  defendant,  that  the  siiip 
should  proceed  to  Charlestown  to  take  in  cotton  wool,  and  carry  it  to  Ireland, 
'i'here  was  at  that  time  war  between  JSngland  and  America.    It  was  stated  in 
evidence  that  the  parties  did  not  conceive  that  any  license  at  all  was  necessary 
for  this  adventure,  because  the  ship  was  going  to  America,  for  cotton  wool  for 
Ireland^  and  by  the  testimony  of  shipping  brokers  it  appeared,  that  it  was  not 
*5231   ^^^  practice  to  ^obtain  a  license  for  a  voyage  under  similar  circumstances. 
^   For  the  defendant  it  was  objected  that  the  plaintiff  could  not  recover, 
because  the  voyage  contemplated  was  illegal.      The  statute  43  6'.  3.  c.   153 
refers  to  the  stat.  12  Car,  2.  c.  18.  where  by  s,  3.  no  goods  or  commodities 
whatsoever  of  the  growth  or  production  of  America,  shall  be  imported  into 
England  or  Ireland,  in  any  other  ship  but  in  such  as  do  truly  and  without 
Iraud  belong  only  to  the  people  of  England  or  Ireland,  dominion  of  Wales^ 
town  o{  Berwick,  or  of  his  majesty's  lands,  islands,  plantations  or  territories  in 
Asia,  Africa^  or  America,  as  the  proprietors  and  true  owners  thereof,  and 
whereof  the  master  and  three-fourths  at  least  of  the  mariners  are  English  ;  and 
tlie  fint-mentioned  statute  enacts,  (s,  13.)  that  during  the  continuance  of  hos- 
tihiies  and  until  six  months  after  the  ratincation  of  a  definiuve  treaty  of  peace, 
it  shall  be  lawful  for  any  person  to  import  into  any  port  or  place  in  Great  Brit' 
ain,  all  sorts  of  wools,  and  into  Ireland,  all  sorts  of  {inter  €dia)  wool  and  cot- 
ton wool,  from  any  country  or  place  whatsoever,  in  any  ship  or  vessel  belonging 
to  any  country  at  amity  with  his  majesty,  navigated  by  foreign  seamen.     But 
it  was  urged  that  this  clause  would  not  make  it  legal  lor  a  British  subject  to 
trade  with  an  enemy,  nor  would  it  give  to  a  British  subject,  the  owner  of  a 
foreign  ship  navigated  by  foreign  seamen,  those  privileges  which  it  was  the 
object  of  the  act  to  give  to  the  ships  of  states  in  amity,  by  letting  them  into  a 
share  of  the  carrying  trade.  Dallas,  J.,  reserved  the  point,  with  liberty  to  refer 
thereafter  to  ail  documents  material  to  the  cause,  subject  whereto  the  jury  found 
ii  verdict  for  the  plaintiff. 

z2 
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Shepherd^  Solicitor-General,  in  this  term  obtained  a  rule  nisi  to  set  aside 
the  verdict,  and  have  a  new  trial.  He  urged  that  there  were  two  objections 
to  the  introduction  of  foreign  goods  frona  hostile  states  into  this  country*  one 
^founded  on  the  disabilities  attending  a  state  of  war,  which  the  king  by  r^^oA 
his  prerogative  may  dispense  with,  the  other  resulting  from  the  naviga-  ^ 
tion  act,  which  the  king  could  not  merely  by  virtue  of  his  prerogative  dispense 
with :  that  the  act  43  G.  3,  was  not  made  for  the  purpose  of  dispensing  with 
the  belligerent  disabilities,  but  was  made  to  Enable  the  king  to  dispense  with 
the  penalties  imposed  by  the  statute  12  Car.  2,  c.  18.  The  removal  of  these 
last-mentioned  disabilities  would,  at  the  time  of  J)a8sing  the  act,  lay  a  great  part 
of  the  world  open  to  British  commerce  ;  but  in  order  to  extend  the  indulgence 
to  the  rest  of  the  world,  the  king's  license,  dispensing  with  the  disabilities 
attending  on  a  state  of  war,  must  a&o  have  been  obtained. 

The  court  granted  a  rule  nisi. 

Besty  Serjt.,  in  this  term  showed  cause  against  this  rule.  1.  There  was  no  evi- 
dence that  the  plaintiff*  knew  the  intention  of  the  parties.  2.  If  he  did  know  it, 
yet  it  is  not  to  be  maintained,  that  every  person  who  furnishes  any  goods  or  does 
any  act  in  the  service  of  a  ship,  which  her  owners  are  about  to  employ  on  an 
illegal  voyage,  shall  be  precluded  from  recovering  his  demand.  3.  The  agree- 
ment does  not  necessarily  import  an  illegal  intention.  There  were  obvious 
reasons  why  it  would  be  impolitic  for  the  vessel  to  have  on  board  her  a  British 
license,  or  any  document  by  which  she  might  be  traced  to  a  British  port. 

T*he  court  called  on  the  solicitor-general  and  Marshall^  Serjt.,  to  support 
their  rule.  They  urged  that  a  broker  who  makes  a  contract  in  violation  of  the 
navigation  laws,  could  not  recover  any  commission  for  that  illegal  act :  the  ille- 
gal intent  was  conspicuous,  for  the  owner,  a  merchant  in  London,  stipulates 
that  the  vessel  shall  be  addressed  to  the  freighters'  correspondents  in  Charles^ 
town,  a  hostile  *port,  yet  the  parties  agree  that  the  vessel  shall  cairy  r«eof; 
no  British  license,  nor  any  copy  of  the  memorandum  of  the  charter  ^ 
party,  and  they  stipulate  that  the  freighters  shall  have  the  option  to  direct  her 
to  return  to  a  British  port ;  thus  clearly  contemplating  an  unlicensed  trading 
with  an  enemy's  country.  The  adventure  is  likewise  illegal,  as  contravening 
the  navigation  act ;  for  the  statute  43  G^  3,  c.  153,  does  not  warrant  the  im- 
portation of  cotton  wool  into  London^  a  port  which  is  mentioned  in  the  agree- 
ment, and  was  clearly  within  the  contemplation  of  the  parties.  The  expres- 
sion ^'  permitted  goods"  only  refers  to  permission  to  ship  them  from  America; 
it  docs  not  contemplate  a  permission  to  import  them  hither.  A  contract  which 
contains  one  alternative  stipulation  which  is  legal,  and  another  which  is  illegal, 
is  not  capable  of  being  supported  upon  the  ground  that  it  is  in  the  option  of 
either  party  whether  he  will  inforce  either  the  legal  or  the  illegal  alternative  as 
he  may  think  fit.  The  whole  contract  is  in  that  case  illegal,  and  cannot  be  in- 
forced  even  to  the  extent  to  which  it  is  legal.  This  was  an  objection  stricti 
juris,  but  it  was  well  fouiided.  The  party  ought  to  have  had  two  licenses,  the 
one  to  dispense  with  the  navigation  act  under  the  16th  section  of  the  statute 
43  G.  3,  c.  153,  which  enables  '*  the  king  in  council,  by  order  in  council,  so 
oflen  as  shall  be  judged  expedient,  to  permit,  during  the  war  and  six  months 
after,  any  such  goods  as  shall  be  specified  in  such  order,  to  be  imported 
from  any  port  or  place  belonging  to  any  state  not  in  amity,  in  ships  belong- 
ing to  the  subjects  of  any  state  in  amity  with  his  majesty,")  and  the  other 
to  protect  the  adventure  against  the  illegality  of  trading  with  an  enemy.  The 
plaintiff  himself  prepared  the  agreement  for  the  charty-party ;  and  in  the  par- 
ticular delivered  of  his  demand,  he  claimed  to  recover  for  the  stamp  thereon ; 
so  that  his  full  privity  cannot  be  doubted ;  and  unless  he  shows  that  all  neces- 
sary *8teps  were  taken  to  legalize  the  adventure,  he  has  not  shown  a  r*rq<* 
cause  of  action,  and  cannot  recover.  *•  ^ 

GiBBS,  C.  J.  A  great  deal  of  ingenuity  has  been  exercised  to  find  support 
for  a  defence  the  most  dishonorable  I  ever  knew  brought  fbrwazd.     The 
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defendant,  the  owner  of  a  ship,  desiree  to  have  her  employed  in  a  lucrative 
trade,  and  applies  to  the  plaintiff  to  obtain  employment  for  her.  The  plaintiff 
succeeds  in  procuring  for  her  such  an  employment  as  the  defendant  wishes  to 
obtain,  and  when  the  plaintiff  applies  for  a  compensation,  the  defendant  says, 
^  I  will  make  you  no  compensation ;  not  because  you  have  not  done  your  duty 
to  me,  but  because  the  thing  which  I  desired  you  to  do,  is  illegal."  It  is  a 
very  dishonest  defence :  but  it  must  prevail,  if  it  is  good  in  law.  The  ship  is 
Riutian:  she  is  to  go  in  ballast  to  America^  to  take  there  a  cargo  of  such 
goods  as  should  promise  the  greatest  advantage  to  the  persons  engaged  in  the 
adventure.  What  is  the  contract  ?  That  she  shall  proceed  to  Chariestown^ 
and  there  take  in  a  complete  cargo  of  permitted  goods :  there  it  stops :  what 
those  goods  shall  be,  is  not  defined ;  it  is  led  to  the  persons  who  are  to  load 
her.  She  is  to  proceed  thence  to  Lisbon^  Cadiz^  or  Gottenburgh.  The  port 
is  to  be  named,  if  possible,  before  she  quits  Charleatoum.  So  that  neither  the 
goods  to  be  laden,  nor  the  port  to  which  the  ship  is  to  go,  are  fixed.  Is  it  then 
necessary  that  she  must  at  all  events  make  an  illegal  adventure?  After  specifying 
certain  prices  of  freight,  the  contract  proceeds  to  stipulate  that  the  vessel  shall 
be  addressed  to  the  correspondents  of  the  freighters  at  CharUatown^  and  at  the 
port  of  unloading,  except  it  be  London:  I  will  give  the  defendant  the  full  benefit 
of  the  fact,  that  it  certainly  was  in  the  contemplation  of  the  parties  that  the  ship 
might,  laden  some  how  or  other,  proceed  to  London.  The  only  further  ma- 
*5271  ^^"^^  P^^^  ^^  ^®  contract  is,  that  the  ship  shall  carry  *no  British  license, 

^  neither  copy  nor  memorandum  of  the  engagement  to  proceed  to  a 
British  port,  and  that  the  master  shall  receive  instructions  at  Charlestown 
whetlier  to  touch  at  Cadiz,  for  orders  to  unload  there,  or  at  Lisbon,  or  whether 
to  touch  at  Cork,  for  orders  to  unload  in  one  port  of  the  United  Kingdom  or  at 
Gotttnburgh,  but  the  vessel  should,  in  no  case  be  forced  to  touch  both  at  Cadiz 
and  Cork  for  orders.  And  if  this  agreement,  such  as  it  is,  could  have  been  leg-ally 
performed  by  taking  certain  steps  afterwards,  the  plaintiff  is,  in  that  ease, 
entitled  to  recover  a  compensation  for  procuring  the  contract.  Non  constabat 
at  the  time  when  the  plaintiff  discharged  his  duty,  that  whatsoever  was  neces- 
sary to  legalize  the  voyage  would  not  be  gotten.  Under  the  16th  section  of 
this  statute,  a  license  might  be  obtained  for  the  specific  goods  in  the  specilic 
ship,  which  is  issued  in  numerous  instances  after  a  general  order  legalizing  the 
goods.  It  does  not  at  all  appear  that  there  was  any  contract  that  a  license 
should  not  be  procured  from  the  privy  council,  but  only  that  the  license  should 
not  be  on  board  the  ship.  We  have  before  decidedt  that  the  subjects  may 
make  a  contract  which  may  be  rendered  lawful  before  it  is  completed.  .The 
defendant  insists,  that  if  there  be  any  one  course  of  voyage  which  the  ship- 
owner is  obliged  to  pursue  in  case  the  charterer  elects  it,  and,  if  that  course  be 
illegal,  the  whole  contract  is  illegal.  Without  agreeing  to  that  proposition,  I 
will  grant  him  the  benefit  thereof,  and  suppose  the  case  to  be  so :  is  there  any 
course  designated  by  this  charter-party  which  must  of  necessity  be  illegal?  I 
wish  the  counsel  for  the  defendant  had  stated  upon  what  course  of  voyage,  and 
with  what  lading  the  adventure  would  necessarily  be  illegal.  I  can  see  none. 
It  is  said  that  a  voyage  from  Charlestown  to  Great  Britain  would  require  two 
,-    -.  licenses ;  •and  that  they  were  not  procured.  Be  it  so :  if  they  have  not  been 

-I  procured,  it  is  not  the  fault  of  the  innocent  plaintiff,  but  of  the  criminal 
defendant.  But  it  is  said,  there  are  cases  which  no  license  can  legalize ;  that  the 
thirteenth  section,  speaking  of  wool,  allows  the  importation  of  all  sorts  of  wool 
(which,  I  agree,  only  intends  sheeps*  wool,)  to  England,  and  all  sorts  of  wool 
and  cotton  wool  from  any  country  or  place  whatsoever  to  Ireland;  and  then  it  is 
contended,  that,  because  cotton  wool  could  under  no  circumstances  be  legally  im- 
ported into  iE7iig'/!ai«/,  although  here  was  an  intent  to  take  a  cargo  of  cotton  wool  for 
Ireland,  yet  that  the  charterer  might  have  required  the  master  to  come  to  London 

i  See  Sewtll  v.  Royal  Btduingt  Imtiranee  Company,  ante,  iv.  856. 
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ivith  that  cai^,  and  that  would  have  been  illegal.  I  am  of  opinion  that  the  owner 
could  not  be  required  to  perform  that  voyage.  He  would  have  completely  per- 
formed his  charter-party,  if  he  had  carried  to  each  of  the  ports  named,  such  goods 
as  might  legally  be  carried  to  that  port.  Where  the  charter-party  speaks  of  permit- 
ted goods,  and  does  not  define  what  the  goods  shall  be,  I  think  the  charter-party 
would  be  fully  complied  with,  if  the  owner  carried  the  caigo  to  such  places 
whereunto  the  charterer  might  legally  require  it  to  be  carried.  The  charterer 
and  owner  together  had  it  clearly  in  their  power  to  render  the  voyage  legal. 
There  is  no  evidence  that  they  meant  to  pursue  any  prohibited  traffic ;  the 
contrary  inference  is  afforded  by  the  facts.  We  are,  therefore,  of  opinion 
that  the  plaintiff  is  entitled  to  recover  a  compensation  for  the  service  he  has 
performed. 

HEATii,  J.  I  am  of  the  same  opinion.  The  words,  permitted  goods,  ovep- 
ride  the  whole.  Cotton  wool  destined  for  England  would  not,  under  the 
statute  taken  by  itself,  have  been  permitted  goods.  It  is  said  two  licenses  were 
necessary.  It  may  be  so ;  but  they  might  have  been  procured.  It  is  said  that 
the  plaintiff  was  to  see  that  the  matters  requisite  to  legalize  the  adventure 
*were  complied  with.  I  do  not  think  so :  was  it  ever  said  that  an  r^eng 
attorney  who  drew  an  agreement  on  unstamped  paper,  which  we  know  ^ 
may  be  stain ped  afterwards,  was  bound  to  see  that  it  was  stamped,  and  that  if 
he  had  omitted  it  he  was,  therefore,  not  entitled  to  recover  for  drawing  the 
agreement,  because  it  was  not  stamped? 

The  rest  of  the  court  declared  their  entire  concurrence,  and  the 

Rule  was  discharged.! 

t  [See  7  post.  204.  1  Barn.  &  Aid.  334.] 


CRUTCHLY  V.  MANN. 

A  bill  made  payable  to  the  order  of ,  may  be  filled  up  by  any  bearer,  who  can  show 

that  he  came  regularly  to  the  possession  of  it.  with  his  own  name. 

If  such  a  bill  be  drawn  m  Jamaica  on  a  stamp  of  that  island  only,  an  Enelxsh  stamp  is  not 
necessary  to  the  validity  of  the  insertion  of  the  bearer's  name  in  England. 

This  was  an  action  on  a  bill  of  exchange  for  200/.,  dated  6th  of  JYfffy,  1812, 
drawn  by  Arthur Clarance^  in  Jamaica,  on  a  stamp  of  that  island,  at  sixty  days 
sight,  on  the  defendant  in  London,  and  containing  a  request  to  place  the  same, 
with  or  without  further  advices,  to  the  drawer's  account.  The  first  count 
staled  the  bill  to  be  payable  to  the  order  of  the  plaintiff,  and  that  the  plaintiff 
had  not  indorsed  it  over  to  any  person.  The  second  stated  it  to  be  payable  to 
the  order  of  ■,  meaning  such  person  as  the  drawer  should  afterwards 

direct  to  be  inserted,  and  averred,  that  the  drawer  directed  the  plaintiff's  name 
to  be  inserted.  The  third  count  was  for  not  accepting  the  bill.  When  the  bill 
was  produced  at  the  first  trial,  which  was  at  Guildhall,  at  the  sittings  after 
Trinity  term,  1813,  it  appeared  to  be  payable  to  the  order  of  the  plaintiff,  but 

it  had  originally  been  drawn  payable  to  the  order  of ,  and  the  plaintiff's 

name  had  been  inserted,  since  the  bill  had  been  in  England,  by  himself.  To 
prove  that  he  had  authority  so  to  do,  the  plaintiff  produced  a  letter,  the  direction 
of  which  was  torn  off,  but  it  was  signed  by  the  defendant  *on  the  4tli  rtnoQ 
o[  •August,  1812,  and  stated  his  regret  that  owing  to  want  of  explana-  ^ 
tion  he  had  been  induced  to  dishonor  Mr.  Clurance^s  bill  on  him  for  200/.; 
that  he  had  since  seen  that  gentleman,  and  that  upon  its  being  again  presented, 
it  should  meet  witli  due  honor.  There  was  no  acceptance  other  than  this  letter: 
it  was  not  proved  how  the  plaintiff  became  possessed  of  the  bill,  or  of  the  letter. 
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It  was  first  seen  in  his  hands  sAer  he  had  been  to  the  Nore,  to  see  Vashei,  the 
master  of  a  vessel,  whose  agent  the  plaintiff  was.  Shepherd,  Serjt.,  for  the 
defendant,  objected,  1.  That  either  the  bill  was  made  a  perfect  instrument  ir 
Janudea  or  not ;  if  it  were,  then  that  the  insertion  of  the  plain tiiT's  name  was 
an  alteration  of  the  bill,  which  destroyed  it:  if  it  were  not,  then  the  bill,  deriv- 
ing its  operation  from  the  insertion  of  the  payee's  name  in  England,  was  the 
making  of  a  new  bill,  which  required  an  English  stamp ;  2.  That  there  was 
no  proof  that  the  bill  for  200/.,  alluded  to  in  the  letter,  was  the  bill  on  which 
the  plaintiff  now  declared ;  3.  That  it  not  appearing  that  the  letter  had  even 
been  addressed  to  the  plaintiff,  there  was  no  proof  of  the  plaintiff *s  authority  to 
insert  his  own  name.  Mansfield,  C.  J.,  left  it  to  the  jury,  whether,  as  no  other 
bill  appeared,  this  were  not  the  bill  alluded  to  in  the  letter,  and  the  jury  found  a 
verdict  for  tlie  plaintiff,  subject  to  the  other  two  points,  which  his  lordship 
reserved. 

Shepherd^  in  Michaelmas  term,  1813,  obtained  a  rule  nisi  on  all  three  of 
these  objections,  and  also  on  tlie  ground  that  the  letter,  which  constituted  not 
an  acceptance,  but  a  special  agreement  to  accept,  ought  to  bear  an  agreement 
stamp. 

Best  3nd  Pell,  Serjts.,  in  the  same  term  showed  cause.  I.  A  bill  drawn 
with  a  fictitious  payee  is  a  complete  bdl,  payable  to  bearer.  Gibson  and 
another  v.  Minef,  1  IJ.  BL  669.  Same  v.  Hunter,  2  H.  BL  204.  So,  to 
*£311  ^'"^  Fortune  or  bearer.  Grant  v.  Vaughan,  Burr,  1616.  *So,  a  bill 
^  payable  for  a  blank  sum,  Russel  v.  iMtigstaffe,  Doug,  614.  The  blank 
Itself  is  evidence  of  an  intent  in  the  drawer  that  it  should  be  filled  up  with  the 
name  of  some  one ;  and  the  unity  of  possession  of  the  bill  and  of  the  authority 
is  sufficient  prima  facie  evidence  that  the  authority  to  fill  it  up  was  given  to  the 
plaintiff:  he  might  mdifferently  have  inforced  the  bill,  either  in  blank  or  after 
it  was  tilled  up.  2.  An  English  stamp  is  not  requisite,  as  held  in  Snaith  v. 
Mingay,  1  Maule  fy  Selw,  87,  in  the  case  of  a  bill  m«ide  in  Ireland  on  an  Irish 
stamp,  with  blanks  for  the  date,  sum,  time  when  payable,  and  name  of  drawee, 
hi  like  manner  the  drawer  of  this  bill  in  Jamaica  gives  his  correspondent  in 
England  authority  to  complete  it  here.  The  objection  on  the  necessity  of 
stamping  the  letter  was  not  made  at  the  trial* 

Shepherd  in  support  of  his  rule.  In  Snaith  v.  Mingay  the  authority  was 
proved.  There  is  no  evidence  that  this  bill  was  transmitted  to  the  plaintiff  in 
any  letter  from  the  drawer  in  Jamaica:  the  bill  may  have  been  remi\ted  to 
some  other  person.  The  authority  to  fill  up  the  blank  is  a  confidence  com- 
mitted to  a  particular  person,  and  cannot  be  delegated  over  by  him;  it  is,  tliere-* 
fore,  incumbent  to  show  that  the  plaintiff  is  the  person  to  whom  it  was  com- 
mitted. There  is  a  link  wanting  in  the  evidence,  which  the  plantiff  might  have 
^'jpplied,  but  has  not  so  done. 

Mansfield,  C.  J.,  reported  that  the  objection  upon  the  want  of  a  stamp  on  tha 
letter  was  not  taken  at  the  trial ;  but  the  court  being  of  opinion  that  there  was 
not  sufficient  evidence  of  the  authority  to  the  plaintiff  to  fill  up  the  bill,  awarded 
a  further  inquiry.! 

The  cause  was  accordingly  again  tried  at  the  sittings  a(\er  Michaelmas  term, 
1813,  before  Heath,  J.,  when  it  was  proved  that  the  bill  was  given  by  Clarance 
U)  Captain  Vashel,  for  another  person  named  Mann*  Clarance  had  come  tc 
*5%21  ^^^^^"^^9  3"^  ^^^  particularly  requested  the  drawee  to  accept  *the  bill 
-*  (which  he  had  at  first  refused,)  as  the  dishonor  would  hurt  the  drawer's 
credit  with  Vashel;  whereupon  Mann  addressed,  and  sent  by  Clarance* s  hand^ 
to  Vashel,  the  letter  which  was  given  in  evidence  as  the  plaintiff's  authority 
Vashel  delivered  it  with  the  bill  to  the  plaintiff.  Clarance  stated  in  evidence 
that  he  never  authorized  the  plaintiff  to  insert  his  name  in  the  bill.  Shepherd 
objected,  that  though  there  might  be  an  authority  to  the  payee  himself  to  insert 

t  [See  1  Marsh.  29,  where  the  first  discuMion  is  reported.] 
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his  name,  yet  there  was  no  authority  for  the  bearer  of  the  bill  to  insert  his 
name.  No  case  had  gone  that  length.  Heathy  J.,  however,  held  that  there  was 
an  implied  authority  to  the  plaintiff,  and  the  jury  found  a  verdict  for  the 
plaintiflf. 

Shepherd^  Solicitor-General,  in  Hilary  term  obtained  a  rule  nm  to  set  it 
aside,  on  the  single  point  that  the  authority  given  to  the  person  to  whom  the 
bill  was  first  delivered,  to  insert  his  own  name,  was  not  assignable  in  blank 
from  hand  to  hand  in  the  same  manner  as  the  bill,  if  filled  up,  would  be  trans- 
ferable. In  Rusad  v.  Langstaffe^  and  Snedth  v.  Mingay^  the  bills  had  been 
completed  by  the  very  persons  in  whom  the  confidence  was  reposed. 

Beat  and  Pell  on  this  day  showed  cause  against  the  last-mentioned  rule.  They 
argued  that  the  authority  passed  with  the  bill.  The  letter  written  by  the  drawer 
was  an  acceptance,  and  it  was  made  aAer  the  plaintiff's  name  was  inserted. 

GiBBs,  C.  J.,  stopping  them,  put  it  to  the  solicitor-general,  whether  he  could 
support  his  rule.  When  we  find,  that  the  plaintiff  has  this  bill,  and  that  the 
drawee,  under  the  eye  of  Claranee  the  drawer,  and  with  the  plaintiff's  name 
standing  in  the  bill,  accepts  it,  the  conclusion  is  irresistible,  that  it  was  put  there 
with  the  consent  of  CUtrcmce.  The  use  of  inserting  the  payee's  name  is  to 
«how  who  makes  the  request,  which  must  be  averred. 

Rule  discharged* 


•SCOTLAND  V.  WILSON.  [•688 

[1  Marsh.  204.    S.  C] 

The  shipping  note  of  goods  pot  on  board  snip  in  a  port  in  Scotland,  to  be  broagfat  to  it 
port  in  England^  is  not  such  a  bill  of  lading  of  goods  to  be  exported  as  requires  a  stamp 
under  48  G.  3,  e,  149. 

This  was  an  action  of  aasumpait  for  demurrage,  of  the  ship  JaneU  from 
Berwick  to  London^  with  wheat  and  oats,  consigned  to  the  defendants,  under 
an  instrument  signed  by  the  plaintiff,  expressing  by  whom  the  com  was  shipped, 
the  quantity,  deliverable  to  the  plaintiffs,  they  paying  freight,  the  rate  of  freight, 
and  that  the  cargo  was  to  be  delivered  in  twelve  days,  or,  after  that,  three 
guineas  per  day  demurra^.  Upon  the  trial  of  the  cause,  at  a  sitting  in  Hilary 
term,  1814,  before  Heath,  J. ,  Shepherd,  Solicitor-General,  objected,  that  this 
instrument  was  inadmissible  as  evidence,  because,  although  it  was  a  bill  of 
lading  of  goods  exported  from  Scotland  to  this  country,  for  which  the  stat. 
48  G.  3,  c.  149,  Schedule,  Part  1,  required  a  three-shilling  stamp,  it  was 
written  on  unstamped  paper.  Heath,  J.,  nonsuited  the  plaintiff,  with  liberty 
to  move  to  set  aside  the  nonsuit,  and  enter  a  verdict  for  the  plaintiff,  witti 
twelve  guineas  damages. 

Accordingly  Copley,  SerjL,  for  the  solicitor-general,  having  on  a  subsequent 
day  in  the  same  term  obtained  a  rule  nisi,  on  the  ground  that  the  sututes 
require  no  stamp  for  bills  of  lading  of  goods  carried  coastwise,  making  a  marked 
distinction  between  them  and  goods  exported ;  and  that  com  from  Bertoick  to 
London  was  carried  coastwise; 

Vaughan,  8erit.,  now  showed  cause.  It  cannot  be  that  all  goods  carried  from 
one  port  within  the  British  dominions  to  another,  are  goods  carried  coastwise ; 
otherwise  it  would  extend  to  Ireland,  which  is  repugnant  to  the  plain  meaning 
%0i  the  words.  The  phrase,  carried  coastwise,  ^was  in  use  in  several  r«.^A^ 
sta^tntes  before  the  Union  with  Scotland,  did  it  then  comprehend  goods  L  ^^ 
Ham  Scotland? 
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Shepherd^  in  support  of  his  rule.  Statutes  made  since  the  Union  explaii\ 
that  "coastwise"  means  from  any  one  port  of  Great  Britain  to  another,  27  G,  3 
e.  13,  •.  1,  31  G,  3,  c.  30,  «.  1,  32  G.  3,  c.  60,  passim,  speak  of  «*  shipping 
goods  from  one  port  in  Great  Britain  to  another  port  in  Great  Britain,  with- 
out cocket  or  bond,"  and  of  goods  being  V  canned  coastwise  within  Great 
BriiaiOj^'*  as  synonymous.  Stat.  46  G.  3,  c.  42,  both  the  tide,  and  the  body 
of  the  act,  a  1.  speak  of  goods  '*  carried  coastwise  within  Great  Britain**  and 
the  latter  speaks  of  **  goods  carried  coastwise,  or  from  port  to  port,"  as 
synonymous. 

Per  curiam.  It  is  impossible  to  get  over  these  statutes ;  they  fix  the  mean- 
ing of  the  word:  therefore,  this  instrument  is  not  a  bill  of  lading  within  the 
act  48  G.  3,  c.  149.  It  will  suffice  to  consider  the  case  of  Ireland  when  it 
arises. 

Rule  absolute. 


HTZSIMONS  V.  INGLIS. 

lo  declaring  for  a  nuisance,  the  immediate  cause  of  the  injurjr  must  be  stated;  and  und«r 
tn  tverment  of  the  remote  cause,  and  an  aile|^ation  that  by  means  of  the  premises  tne 
noxious  matter  annoyed  the  plaintiflTs  bouse,  it  is  not  competent  to  give  evidence  of  the 
intermedial  e  causes. 

The  declaration  stated  that  the  defendant  wrongfully  placed  and  continued  a  heap  of  earth, 
whereby  the  refuse  water  was  prevented  from  flowing  away  from  his  house,  down  a 
ditch  ae  the  back  thereof.  The  evidence  .was,  that  the  heap  was  not  originally  placed 
so  as  to  obstruct  the  water,  but  that  in  process  of  time  earth  from  the  heap  was  trodden, 
and  fell,  into  the  ditch,  and  obstructed  it.    Held,  that  this  was  a  fatal  variance. 

The  plaintiiTin  his  third  count  declared  on  his  possession  of  a  dwelling-house 
in  ffUUttm^B  Courts  in  the  parish  of  St,  PauTa,  Shadwell^  and  that  before  and 
*5351  *^^  ^^^  ^^^  ^^  ^^  grievance,  there  had  been  for  the  necessaiy  use  and 
^  enjoyment  of  his  house,  at  the  end  or  back  part  thereof,  a  certain  chan- 
nel or  watercourse,  whereby  all  the  surplus,  or  refuse  water  arising  in  the  house, 
was  used  to  flow  and  be  carried  ofT,  and  still  of  right  ought  to  flow  and  be 
carried  oflT  therefrom,  to  certain  places  lying  below  the  house ;  that  the  London 
Dock  Company,  (whose  treasurer  the  defendant  was,  and  by  stat.  39  G.  3,  c.  69, 
was  directed  to  be  sued  for  them,)  had  before  that  time,  to  wit,  on  the  1st  of 
January^  1808,  wrongfully  and  injuriously  thrown  up  and  heaped  together, 
near  and  adjoining  to  the  plaintifl''s  house,  divers  large  quantities  of  earth, 
gravel,  rubbish,  and  soil,  whereby  the  surplus  or  refuse  water  from  the  house 
was  obstructed,  and  prevented  from  flowing  away  and  being  carried  off,  as  it 
used  and  ought  to  do.  Yet  that  the  Company  well  knowing  the  premises,  but 
contriving  to  injure  the  plaintiff,  d^c,  wrongfully  and  injuriously  kept  and  con- 
tinued the  said  earth,  gravel,  soil  and  rubbish,  so  before  that  time  wrongfully 
and  injuriously  thrown  up  and  heaped  together  near  and  adjoining  to  the  plain- 
tiflTs  house,  for  a  long  space  of  time,  by  means  of  which  premises  the  surplus 
and  refuse  water,  which  used  to  flow  and  be  carried  away,  &c.,  was  prevented 
from  flowing  and  being  carried  away,  as  it  was  used,  and  of  right  ought  to  be, 
and  was  thrown  back  on  the  house,  iic. 

The  cause  was  tried  at  Wettmiruter  at  the  sittings  afler  Hilary  term,  1814, 
before  Chambre,  J.,  when  the  case  was,  that  the  plaintiff's  was  one  of  a  row 
of  booses  situate  in  a  court,  which  had  rather  a  steep  descent  of  three  or  four 
feel  between  the  one  end  and  tlie  other;  across  the  lower  end  there  stood  a  wall,  in 
the  bottom  of  which  was  an  aperture  to  let  the  rain  and  other  surplus  water  of 
the  eoiirt  flow  through  it  into  a  ditch  which  ran  at  the  back  of  the  houses,  and 
•nred  as  a  aewer  to  them.    On  the  opposite  side  of  the  ditch  from  the  eourl 
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was  some  land  belonging  to  the  London  Dock  Company,  on  which  they  had, 
^eleven  years,  since,  begun,  and  eight  years  since  had  finiiihed  laying  the  rvgog 
earth  which  they  took  out  in  excavating  the  dock :  it  formed  a  mound,  ^ 
the  base  of  which  was,  at  the  part  nearest  to  the  ditch,  nearly  as  high  as  the 
plaintiff's  house :  it  did  not  originally  extend  to  the  ditch,  but  was  several  feet 
distant  from  it;  but  much  of  the  earth  had  been  trodden  down  by  boys  and 
cattle,  and  beaten  down  by  carriages,  and  had  been  washed  down,  and  had 
mouldered,  by  the  rain  and  weather;  and  the  ditch,  partly  by  the  earth  which 
had  come  down  from  this  mound,  and  partly  from  the  rubbish  of  all  sorts  which 
other  persons  of  late  had  commonly  deposited  at  the  side  of  the  ditch,  was 
greatly  impeded  and  choked  up.  The  inhabitants  of  the  court  had  originally 
been  accustomed  to  cleanse  the  ditch  when  necessaiy,  but  of  late  the  Dock  Comr 
pany  had  twice  cleansed  it.  Several  witnesses  proved  that  they  had  frequently 
seen  the  aperture  by  which  the  water  of  the  court  ought  to  flow  through  tiie 
wall  into  the  ditch  obstructed  by  rubbish,  and  the  water  thereby  penned  back 
on  the  houses ;  and  there  was  strong  evidence  that  the  water  in  the  ditch,  not- 
withstanding the  obstructions  in  it,  was  never  seen  so  high,  as  to  flow  back  into 
the  aperture  in  the  wall.  The  jury,  by  consent,  in  order  to  raise  these  questions, 
found  a  verdict  on  the  third  count  for  the  plaintifl*,  whose  house  was  proved  to 
be  injured  by  water  from  some  source,  with  10/.  damages,  subject  to  the  objec* 
tions  hereinader  stated,  which  the  learned  judge  reserved. 

Best^  Serjt.,  in  this  term  moved  to  set  aside  the  verdict  for  the  plaintiff,  and 
enter  a  nonsuit ;  first,  on  the  ground  that  the  action  was  not  brought  within  due 
time,  for  the  company  had  done  no  act  for  the  last  eight  years  tending  to  create 
the  nuisance  complained  of;  and  by  the  stat.  24  G,  2,  c.  44,  «.  8.,  the  pn>- 
visions  of  which  are  by  the  stat.  39  G,  3,  c.  69,  8,  184,  extended  to  acuons 
*against  the  London  Dock  Company,  no- action  shall  be  brought  for  any  rtro" 
thing  done  by  the  company  under  that  act,  unless  it  be  commenced  wiiliin  ■- 
six  calendar  months  after  theoflence  committed.  2.  That  the  heap,  which  was 
alleged  to  be  near  to  and  adjoining  the  plaintiflf's  house,  was  not  within  many  feet 
of  it,  the  ditch  intervening,  and  several  feet  of  vacant  ground  on  the  company's 
side  of  the  ditch  intervening  between  the  heap  and  the  houses.  3.  That  the 
mischief  was  not  occasioned  by  the  immediate  act  of  the  company,  but,  at 
most,  by  a  remote  consequence  of  their  act,  viz.  by  the  mouldering  down  of 
the  heap  which  in  its  original  position  did  not  obstruct  the  ditch,  and  that,  there- 
fore, the  count  did  not  properly  describe  the  grievance  complained  of.  4.  That 
the  verdict  was  contrary  to  the  evidence,  it  being  in  proof  that  the  nuisance  com- 
plained of  did  not  proceed  from  the  penning  up  of  water  in  the  ditch,  but  pro- 
ceeded from  tlie  water  penned  up  in  the  court  itself.  The  court  granted  a  rule 
rim  on  all  the  grounds. 

Vaughan^  and  PelU  Serjts.,  on  this  day  showed  cause  against  the  rule.  As 
10  the  last  point,  they  observed  that  the  question  had  been  submitted  to  tlie  jury 
who  had  distinctly  found  that  the  nuisance  was  occasioned,  not  by  water  from 
the  upper  part  of  the  court,  but  by  that  which  flowed  back  on  the  court  from 
Uie  ditch ;  but  even  if  the  verdict  were  against  evidence,  yet  the  amount  being 
under  20/.,  the  court  would  not  interfere.  Nor  could  this  be  a  ground  of  non- 
suit, which  is  the  rule,  but  only  for  a  new  trial.  [2.  The  court  relieved  them, 
from  arguing  that  the  action  was  brought  within  time,  and  held,  as  Chanibre, 
J.,  had  done  at  the  trial,  that  if  a  pernicious  efiect  had  continued  until  within 
six  months  before  the  action,  it  was  a  continuance  of  the  nuisance,  and  was 
actionable,  and  tliat  if  the  pernicious  eflect  was  then  first  experienced,  by  the 
earth  from  the  mound  falling  *into  and  obstructing  the  ditch,  supposing  r-i^^^ 
such  was  the  cause  of  the  injury,  it  was  then  early  enough  to  bring  the  ^ 
action.]  3.  It  is  not  necessary  for  the  plaintiflf  to  state  that  the  damage  arose 
consequentially  from  the  mound,  it  is  sufficient  to  allege  that  the  mound  was  tne 
causa  causans,  and  the  mode  in  which  it  operated  is  only  evidence  for  the  jury 
jii  support  of  that  allegation.    It  is  sufficient  to  allege  that  the  mischief  was 
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oecaf  ioned  b  j  means  thereof.    Scott  ▼•  Shepherd^  2  BL  Bq^.  893.  [The  court 
iligbted  the  authority  of  this  case.] 

The  court  stopped  Best,  (who  would  have  supported  his  rule,)  holding  it 
impossible  that  under  a  statement  that  the  defendants  heaped  up  earth,  and 
kept  it  heaped  up,  evidence  could  be  admitted  of  an  injury  occasioned  by  suf- 
fering the  earth  to  fail  down.  The  statement  in  the  declaradon  is,  that  the  rub- 
bish itself  was  placed  by  the  company  in  a  situation  such  as  to  obstruct  the 
ditch.  It  is,  however,  the  elements  and  the  boys,  that  have  changed  its  pos- 
iiion,  and  cause  it  to  obstruct  the  ditch;  it  was  not  the  immediate  act  of  the 
compaoy,  but  a  consequential  injury,  that  occasioned  the  obstruction. 

Rule  absolute  to  enter  a  nonsuit. 


•539]  'FIDGEON  et  al.,  Assignees  of  BECHER  and  BARKER,  Bankrupts, 

V.  SHARPE. 

[1  Marsh.  196.  S.  C] 

Whether  a  trader,  in  embarrassed  circumstances,  who  delivers  goods  to  a  creditor  in  dis- 
charge of  his  debt,  does  it  in  contemplation  of  bankruptcy,  is  a  question  offset  for  jury. 

And  ihoogh  he  contemplates  that  his  trude  must  cease,  and  that  he  cannot  pay  his  credi- 
tors unless  they  give  him  time,  he  does  not,  therefore,  necessarily  contemplate  bank- 
rupicy. 

B.  purchased  goods  to  export  to  Ru»iiat  where  he  already  had  goods,  from  which  he  ex- 

•  p«>eted  a  surplus  of  IS.OOOr  after  paying  all  his  debts.  Receiving  no  remittances  from 
JtuMgia,  and  seeing  no  prospect  of  advantage  in  sending  out  more  goods,  and  finding  he 
must  Slop  payment,  he  restored  the  last-purchased  ffoods  to  the  vendors  t  he  then  fully 
expected  that  his  creditors  would  give  him  time,  and  had  neither  intention  nor  suspicion 
of  beinc  made  a  bankrupt.  On  a  commission  issuing,  held,  that  the  vendors  might 
retain  loe  goods  so  restored. 

This  was  an  action  of  trover  brought  by  the  assignees  Becker  4*  Barker^ 
vho  hud  become  bankrupts,  to  recover  the  value  of  certain  goods,  which  the 
defeodant,  as  it  appeared  upon  the  trial  of  the  cause  at  GuUdludl^  at  the  sittings 
alter  Hilary  term,  1814,  before  Gibda^  C.  J.,  had  received  from  the  bankrupts 
under  the  following  circumstances.  The  bankrupts  exported  cotton  goods  to 
Ruiiia,  On  the  8th  of  October ^  1812,  they  purchased,  with  a  view  to  exporta- 
tion, the  goods  in  question  of  Taylor  ^  Co,^  through  the  defendant,  wlio  was 
the  factor  of  the  vendors,  and  having  no  warehouse  of  their  own,  sent  diem  to 
Woodward  their  packer.  They  had  also  purchased  certain  other  goods  of 
Habgood  4*  Co*  On  the  16th  of  October^  the  bankrupts  found  that  they  must 
suspend  their  payments ;  they,  therefore,  turned  their  thoughts  to  the  newly 
purchased  goods,  and  gave  directions  to  Woodward^  to  return  them  to  the  per- 
tons  of  whom  they  were  purchased.  He  would  not  attend  to  that  order,  be- 
cause he  claimed  a  lien  on  the  goods,  until  he  was  satisfied  for  the  debt  due  to 
himself.  The  bankrupts  then  gave  him  another  order,  to  deliver  back  the  goods 
to  each  vendor  upon  payment  by  him  of  the  proportion  of  the  charges  which 
attached  on  such  goods.  Under  this  order  Habgood  ^  Co.  discharged  the 
whole  lien,  and  took  possession  of  all  the  goods,  and  restored  to  the  defendant 
*S401  ^^ose  which  he  had  sold,  receiving  from  *him  a  proportional  part  of  the 
^  charges  they  had  paid  to  Woodward.  On  the  19ih,  ata  meeung  of  the 
creditors  of  Becker  4*  Barker^  it  was,  at  the  instance  of  one  creditor,  deter- 
miued  to  make  them  bankrupts.  They  at  that  time  thought  they  had  seven- 
teen or  eighteen  thousand  pounds  good,  beyond  paying  their  debts.  Their  prop- 
erty Was  locked  up  in  goods  in  Busaia;  they  had  no  intention  or  suspicion  of 
being  made  bankrupt!.  They  knew,  that  if  their  creditors  would  not  give  them 
time,  they  could  not  go  on,  but  they  had  no  doubt  that  the  creditors  would  give 
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them  time.    Seventeen  or  eighteen  thousand  pounds  had  been  advanced  to  them 
in  this  country  upon  their  goods  iti  Russia.     They  had  a  general  expectation 
of  remittances  from  Eusna.     Best,  Serjt.,  for  the  defendants,  insisted,  that  the 
goods  where  restored  neither  in  contemplation  of  bankruptcy,  nor  even  of  insol- 
vency, but  only  on  this  ground :  the  bankrupts  clearly  knew  they  could  not  go 
on  with  their  business :  they  had  bought  these  goods  for  the  purpose  of  employ- 
ing them  in  their  trade,  but  finding  that  they  could  not  go  on  with  Uieir  trade, 
they  thought  the  fair  and  honest  thing  to  be  done,  was  to  return  these  goods. 
Cribbs,  C.  J.,  lefl  it  to  the  jury,  whether  these  goods  were  restored  to  Halh 
good  4*  Co»  by  the  bankrupts,  in  contemplation,  1st,  of  bankruptcy,  or,  2dly, 
of  insolvency,  not,  however,  deciding  whether  the  contemplation  of  insolvency 
would  enable  the  plaintifls  to  recover.     If  the  bankrupts  delivered  back^  the 
goods  to  Habgood  ^  Co.,  looking  forward  to  a  time  when  they  should  them- 
selves fail,  and  wishing  to  give  them  a  preference  over  the  rest  of  tlieir  credi- 
tors, then  that  was  an  undue  preference ;  but  if  they  restored  the  goods,  seeing 
that  they  could  not  go  on  with  their  trade,  and  only  meaning  to  get  rid  of  the 
goods,  because  they  could  not  apply  them  to  the  purpose  for  which  tliey  pur- 
chased them,  he  was  of  opinion  that  in  that  case  the  action  could  not  be  main- 
tained.    *The  jury  found  a  verdict  for  the  defendants,  and  said  they   r«e  ji 
thought  that  when  the  bankrupts  gave  back  the  goods,  they  contem-  1- 
plated  neither  bankruptcy  nor  insolvency. 

Shepherd,  Solicitor-General,  in  this  term  obtained  a  rule  nm  for  a  new  trial, 
contending,  that  notwithstanding  the  evidence  that  had  been  given,  the  bank- 
rupts must,  in  law,  if  not  in  fact,  have  had  bankruptcy  in  their  contemplation, 
when  they  returned  the  goods.  They  had  no  hope  to  escape  bankruptcy  if  the 
creditors  did  not  give  them  time,  for  they  had  no  reasonable  expectation  of 
receiving  remittances  from  Russia. 

GiBBs,  C  J.  With  respect  to  this  doctrine  of  contemplation  in .  cases  of 
bankruptcy,  we  have  nothing  either  in  the  common  or  statute  law  to  show  what 
it  is.  The  cases  in  which  this  doctrine  was  introduced,  make  it  depend  upon 
the  qvo  animo:  if  a  trader  thought  he  should  not  ultimately  have  enough  to  pay 
all  his  creditors,  it  must  be  presumed,  that  if  he  gives  full  payment  to  one,  he 
does  it  in  contemplation  of  bankruptcy:  but  if  a  man,  honestly  believing  he 
shall  have  enough  ultimately  to  pay  all,  but  having  bought  goods  with  intent  to 
apply  them  to  the  particular  purposes  of  h<s  trade,  and  finding  that  it  is  neces- 
sary' that  he  should  discontinue  his  trade,  and,  therefore,  cannot  make  the  in- 
tended use  of  the  goods,  thinks  it  fair  and  right  to  return  the  goods  to  the  per- 
son of  whom  he  purchased  them,  I  cannot  say  that  this  is  done  with  a  view  or 
contemplation  of  bankruptcy. 

Best  and  Vaughan,  Seijts.,  now  showed  cause  against  this  ride.  They 
urged  that  the  courts  had  always  held  it  to  be  a  question  of  fact  for  the  jury, 
whether  a  trader  at  the  time  of  making  a  payment,  had  bankruptcy  in  his  con- 
templation. Smith,  assignee  oC  Hamilton  v.  Payne,  6  T.  R.  152,  Hartshome 
V.  Slodden,  2  Bos,  fy  Pull.  582.  The  principle  on  which  paymente  had  been 
declared  ^fraudulent,  was,  that  a  trader  had  attempted  to  do  that  to-day,  p^^s  ja 
whicii  he  knew  he  should  be  unable  to  do  to-morrow,  and  the  law,  ^ 
whicti  defeats  fraud  wherever  it  meets  with  it,  would  defeat  that  contrivance. 
This  principle,  however,  had  been  pushed  to  an  unexampled  length,  and  was 
not  to  be  extended ;  but,  nevertheless,  no  case  had  decided,  that  the  mere  con- 
templation of  a  temporary  stoppage  of  payment  would  avoid  a  delivery  made 
by  a  trader.  The  contemplation  of  insolvency  would  not  suffice:  the  act  is 
no  fraud,  unless  it  withdraws  property  from  the  operation  of  the  bankrupt 
laws.  A  man  may  contemplate  insolvency  without  contemplating  bankruptcy, 
and  the  question  is  not,  whether  bankruptcy  is  one  of  the  consequences  which 
temperate  and  dispassionate  persons  of  superior  judgment  might  anticipate  from 
such  a  state  of  tlie  trader's  affairs,  but  what  he  himself  in  fact  contemplated. 
What  was  the  quo  animo?     Even,  therefore,  if  the  bankrupts  did  contemplate 
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insolrenejy  yet  if  they  did  not  also  contemplate  that  bankniptcy  would  be  the 
eooseqnence,  this  payment  would  not  be  thereby  affected. 

Shqiherd  and  Lena^  Seijts.,  in  support  of  the  rule.  The  nicest  sense  of 
moral  duty  prompts  many  transfers  of  property,  made  on  the  verge  of  bank- 
ruptcy, yet  that  will  not  make  them  valid,  if  they  are  made  in  contemplation 
of  bankruptcy,  or  even  have  that  aspect.  It  may  be  a  nice  question  to  define 
what  is  such  a  contemplation :  it  certainly  is  not  necessary  that  the  trader 
should  have  taken  up  a  fixed  determination  to  commit  an  act  of  bankruptcy. 
But  if  he  sees  the  necessity  of  stopping  his  payments,  unless  his  creditors  will 
indulge  him  with  time,  he  contemplates  bankruptcy;  for  one  act  of  bankruptcy, 
by  lying  in  jail,  is  involuntary ;  and  whatever  may  be  his  resolution  to  avoid 
voluntary  acts  of  bankniptcy,  he  cannot  avoid  that  source  of  it,  if  his  creditors 
*543n  ^^^  ^  ^spare  him.  If  he  contemplates,  that  with  their  indulgence  he 
-^  can  pay  all,  he,  therefore,  necessarily  also  contemplates  the  other  alter- 
native, that  if  they  refuse  that  indulgence,  he,  being  without  funds  in  England, 
must  become  a  bankrupt,  either  by  some  voluntary  act  of  his  own,  or  in  con- 
sequence of  their  arresting  him.  It  avails  nothing  that  this  contemplation  is 
accompanied  with  a  hope  xhst  the  event  will  not  happen.  The  degree  in  which 
be  was  insolvent  is  also  immaterial;  nor  does  it  vary  the  case,  that  the  diffi- 
cuUies  of  the  trader  are  induced  by  political  circumstances.  This  is,  at  least, 
a  mixed  question  of  law  and  fact,  and  the  jury  have  not  formed  the  right  con- 
clusion on  it.  The  question  is,  were  the  bankrupts  giving  to  these  creditors 
an  advantage  which  other  creditors  could  not  have  ?  And  the  answer  is,  they 
found  themselves  under  an  impossibility  of  giving  the  same  advantages  to  all. 
The  policy  of  the  bankrupt  law  requires,  that  whatever  is  the  state  of  a  trader's 
property  at  the  moment  he  discovers  his  embarrassments,  all  that  he  then  has 
shall  equally  be  divided  among  his  creditors.  The  case  of  Smyth  v.  Payne 
■taads  as  a  satisfaction  made  in  consequence  of  the  urgency  of  the  creditor,  and 
not  by  the  voluntary  act  of  the  debtor.  Becker  ^  Barker  could  not  in  reason 
expect  but  that  bankruptcy  would  be  the  consequence  of  their  embarrassments, 
and  if  they  had  reason  to  think  they  could  not  go  on  with  their  trade  as  usual, 
the  preference  they  gave  was  illegal. 

GiBBs,  C.  J.  This  is  an  action  of  trover  brought  by  the  assignees  of  Becker 
^  Barker  against  Skarpe,  who,  by  the  intervention  of  Habgood,  has  got  pos- 
session of  a  parcel  of  goods  which  the  bankrupts  had  bought,  and  intended  to 
export.  Becker  4*  Barker  were  Russia  merchants,  who  were  in  the  habit  of 
exporting  goods  to  Russia,  and  had  no  warehouse  here,  but  were  accustomed 
*5441  ^  ^^°^  ^^  *goods  to  their  packers.  On  the  16th  of  October,  1812,  by 
^  reaaon  of  the  difficulty  which  the  then  state  of  the  world,  or  the  state 
of  their  debts,  interposed,  Becker  ir  Barker  found  that  they  could  not  proceed 
without  indulgence  from  their  creditors.  Tlicse  goods  were  then  in  the  handa 
of  their  packers :  they  found  it  impossible  to  proceed  with  their  trade,  and  ex- 
port these  goods ;  and  they  thought  it  most  fair  to  restore  them  to  the  vendors. 
It  is  unnecessary  to  detail  the  circumstances  of  IVoodward^s  lien.  The  goods 
were  restored,  and  Skarpe  got  possession  of  them  ;  and  the  question  is,  whether 
be  has  a  right  to  hold  them.  On  the  next  day  Becker  fy  Barker  found  it  neces- 
sary to  stop  their  payments.  On  the  following  day  a  meeting  of  their  creditors 
was  called :  the  bankrupts'  language  is,  **  we  had  no  doubt,  whatever,  of  being 
^  to  make  good  our  payments,  if  the  creditors  would  give  us  time :  we  had  no 
intention  or  suspicion  of  becoming  bankrupts."  The  ground  on  which  the  plain- 
tiffs contend,  that  the  goode  were  delivered  back  under  such  circumstances  as  ren- 
dered the  re-delivery  of  those  goods  fraudulent  and  void,  is,  that  when  they  were 
delivered  back,  Becker  4*  Barker  contemplated  bankruptcy.  I  put  sef  "irately 
to  the  jury  the  two  questions,  whether  they  contemplated  bankniptcy,  and 
whether  they  contemplated  insolvency ;  because  in  some  cases  it  has  been  asked, 
whether  a  trader  has  had  insolvency  in  contemplation.  I  did  not  hold  that 
the  contemplation  of  insolvency  would  have  that  efiect :  the  case  does  not  call 
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for  it ;  and  I  wish  on  this,  as  on  all  other  occasions,  to  avoid  g[iving  opinioni 
on  points  which  the  case  does  not  call  for.  I,  therefore,  desire  to  be  understood, 
as  giving  no  opinion  on  that  point,  and  it  is  unnecessary  to  give  any  in  this  case 
because  the  jury  have  found  that  neither  bankruptcy  nor  insolvency  was  in  con 
templation.     But,  it  is  said,  the  facts  show  that  Becker  fy  Barker  necessarily 
had  bankruptcy  or  insolvency  in  their  contemplation ;  *and  thoogh  the  jury   pt  c  |c 
have  found  otherwise,  we  desire  a  new  trial,  because  the  jury  could  not  ^ 
have  been  warranted  in  that  tinding.      It  was  aigued  by  my  firolher  Len9,  that 
if  a  man  is  in  such  a  state,  that  he  knows  he  cannot,  without  the  indulgence  of 
his  creditors,  resume  his  payments  immediately,  he  cannot  make  a  payment  to 
a  creditor,  because  he  must  necessarily  contemplate  that  bankruptcy  will  be  the 
consequence.     I  cannot  go  along  with  him  in  this  conclusion.  By  the  commoo 
law,  he  may  pay  any  one :  the  general  eflect  of  the  statutes  on  the  subject  of 
bankrupts,  is,  that  all  payments  made  before  bankruptcy,  are  legal  and  valid  , 
but  a  certain  class  of  cases  has  arisen,  in  which  certain  payments  have  been 
supposed  to  be  made  in  fraud  of  the  bankrupt  laws,  and  are,  therefore,  fraudulent 
and  void.     But  I  find  in  all  the  cases,  from  Fordyce^s  to  the  present,  the  fact 
found,  that  the  act  was  done  in  fraud  of  tlie  banknipt  laws:  it  must  be  an  act 
then,  not  only,  that  in  effect  contravenes  the  bankrupt  laws,  but  it  must  be  done 
with  intent  to  contravene  them,  and  in  contemplation  of  bankruptcy.     The 
innocence  or  guilt  of  the  act  depends,  then,  on  the  mind  of  him  who  did  it ; 
and  it  cannot  be  in  fraud  of  the  bankrupt  laws,  unless  the  actor  meant  it  should 
be  so.     Try  this  case  by  that  principle.    Becker  fy  Barker  bought  these  goods 
in  order  to  send  them  to  Rxi9s%a;  they  find  themselves  in  a  condition  uoi  lo  be 
able  to  send  them  ;  that  they  must  stop  their  trade ;  that  they  could  not  go  on 
without  the  indulgence  of  their  creditors ;  but  they  know,  (at  least  the  witness 
positively  swears  he  believed,)  that  they  had  funds  abundant  to  pay  all :  they 
had  a  full  reliance  in  the  liberality  of  their  creditors,  they  did  not  believe  they 
should  become  bankrupts.      Was  it  not,  then,  a  question  to  be  left  to  a  jury, 
whether  they  in  reality  acted  under  this  impression,  or  whether  it  was  all  a 
])retext  ?  and  whether  or  no  they  restored  these  goods  under  the  view  to  give 
a  better  payment  to  those  creditors,  than  the  others  could  obtain  ?     Was  not 
this  *a  fact  to  be  left  to  the  jury  ?  and  the  view  the  jury  have  taken  of  r^i't'* 
it,  is,  that  the  goods  were  returned  because  the  bankrupts  could  make  ^ 
no  use  of  them  in  their  trade.     We  cannot  say  that  the  verdict  is  against  the 
evidence.     It  appears  to  me  that  in  the  case  of  Hartahome  v.  Sloddtn,  each  of 
the  judges  in  his  turn  has  stated  tlie  law  on  this  point  most  correctly  and  con* 
eiseiy.  Lord  Alvanley^  says,  «*  It  is  not  suliicient  to  avoid  the  delivery  of  goods 
hy  a  trader,  that  such  a  delivery  be  made  voluntarily  on  his  part,  and  that  an 
act  of  bankruptcy  ensues :  it  must  qlso  appear  that  he  had  the  act  of  bankruptcy 
in  his  contemplation."     And  my  Brother  Healk^  says,  **  It  is  not  sufficient  to 
impeach  a  payment,  that  the  debtor  voluntarily  pay  his  creditor,  unless  at  the 
time  he  so  pay  him,  he  has  an  act  of  bankruptcy  in  conteaipiation.**     And  Mr. 
Justice  Rooke^  also  says,  **  Though  the  payment  be  so  far  voluntary  that  it 
could  not  have  been  inferred,  yet  it  is  not  therefore  void,  unless  made  coilu- 
sively  between  the  parties,  in  contemplation  of  bankruptcy."    And  my  Brother 
Chambre^  going  rather  more  fiUly  into  the  doctrine,  says,  '*  The  rule  appears 
to  me  to  be  this :  any  payment  made  by  a  trader  before  an  act  of  bankruptcy, 
and  in  contemplation  of  such  act,  and  witli  a  view  to  give  a  preference  to  a  par- 
ticular  creditor,  is  void."     I  state  what  is  said  in  this  case,  for  the  purpose  of 
showing  that  all  the  court  agree  in  this  point,  that  bankruptcy  must  be  in  the 
contemplation  of  the  trader  to  make  the  payment  fraudulent.     And  Uius  the 
court  agree  witli  Lord  Mansfield^ s  doctrine  in  Fordyce^s  case,  that  the  thing 
must  be  intended  in  fraud  of  the  bankrupt  laws.     The  contemplation  ol*  iosol* 
vency  is  one  step,  and  affords  a  strong  presumption  towards  the  contemplatior 
of  bankruptcy,  but  it  does  not  go  all  the  way. 

Ukath,  J.     I  am  of  the  same  opinion.     I  adhere  to  the  doctrine  of  Hart9* 
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^e..-,  home  V.  Slodden.  I  hold  that  this  was  a  'question  for  the  jury.  But 
•^  it  18  said  by  my  Brother  Lent^  if  a  judicious  and  sensible  man  would 
say  that  bankruptcy  must  follow,  then  it  is  a  fraudulent  preference.  It  is  im- 
possible to  agree  to  that  doctrine ;  it  would  place  all  the  commercial  world  in 
greater  difficulty  to  investigate  the  rule  of  action,  and  would  rescind  even  more 
payments  than  hitlieito  has  been  the  consequence  of  the  doctrine  that  has  been 
followed. 

Chambrb,  J.  This  was  a  case  for  the  consideration  of  a  jury,  and  was  very 
properly  left  to  them,  and  I  by  no  means  think  they  are  wrong  in  the  conclu-* 
siofl  they  have  come  to.  The  bankrupts,  finding  that  they  were  obliged  to 
suspend  their  trade,  came  to  a  very  proper  conclusion,  of  returning  these  goods 
to  the  person  who  furnished  them,  instead  of  sending  them  out,  and  making  the 
sellers  wait  till  a  remittance  might  arrive.  They  had  no  idea  whatever  of  giving 
these  persons  a  preference  over  the  others  :  they  call  their  creditors  together : 
they  had  an  expectation  of  receiving  a  surplus  of  18,000/.  after  satisfying  all 
their  creditors.  What  reason,  then,  is  there  for  saying  they  wished  to  put  the^e 
creditors  in  a  better  situation  than  any  others,  which  has  been  the  objection  Tn 
all  ihe  decided  cases  ?  The  course  they  took  was  apparendy  the  best  for  all 
parties.  When  a  person  knows  that  he  must  stop,  unless  his  creditors  give 
him  time,  I  cannot  say  that  he  necessarily  is  looking  to  an  act  of  bankruptcy  ; 
I  think,  therefore,  we  ought  not  to  disturb  this  verdict,  but  'that  it  is  perfecfly 
right 

Dallas,  J.  First,  Was  this  a  fit  case  to  go  to  the  jury  ?  2dly,  Has  it  gone 
properly  to  the  jury?  ddly.  Have  they  come  to  a  proper  conclusion?  1st,  That 
it  is  a  question  to  go  to  the  jury,  even  as  a  question  of  mixed  fact  and  law,  as 
put  by  my  brother  Zen«,  is  not  questioned.     2dly,  From  Harmon  v.  Usher  ti> 


•548] 


the  present  time,  *the  question  for  the  jury  iias  been,  whether  the  act 


was  done  in  contemplation  of  bankruptcy.  The  question  was,  therefore, 
a  proper  one,  and  has  been  properly  submitted  to  tlie  jury ;  and  I  think  they 
have  found  a  right  conclusion.  A  man  may  be  in  difficulties,  and  not  stop 
payment :  he  may  stop  payment,  and  not  be  insolvent :  he  may  be  insolvent, 
and  not  be  a  bankrupt.  What  is  this  case  ?  The  bankrupts  took  the  same 
view  only  of  their  own  situation  as  the  majority  of  their  creditors  did,  that  they 
were  not  about  to  become  bankrupts:  only  one  creditor  differed  from  them. 
Were  not  then  the  jury  well  warranted  in  finding  that  Becker  4*  Aarker  did  not 
intend  to  become  bankrupts?  1  agree  with  my  lord  in  saying,  that  there  is  a  dis* 
tinetion  between  bankruptcy  and  insolvency:  it  is  by  no  means  necessary  here  to 
decide  whether  the  contemplation  of  insolvency  only,  or  of  all  the  different  degrees 
of  difficulty,  from  incipient  embarrassment  up  to  insolvency,  will  prevents  tradci 
from  giving  a  preference  to  one  creditor  over  another.  I  am  by  no  means 
prepared  to  say  that  it  will,  though  it  is  a  question  fraught  with  great  difficulty ; 
bat  all  the  cases  hitherto  decided  have  had  an  ingredient  in  them,  that  the  per- 
son  making  the  payment  had  bankruptcy  in  his  contemplation. 

Rule  discharged. 


CRISP  V.  PRICE,  Bart. 

A  covenant  for  "  the  free  use  of  the  newly-intenjed  road  whenever  the  same  may 
be  made,*'  will  not  apply  to  a  road  which,  when  the  parties  contracted,  wai 
newly  intended  to  be  made,  but  was  executed  and  complete  before  the  sealing 
of  the  covenant. 

The  plaintiff  declared  that  by  an  indenture  dated  the  6th  o^  February^  1811, 
demising  to  the  plaintiff  a  wharf  and  certain  premises,  to  hold  from  tlie  29th  o( 
Vol.  1.— 36  2  a  2 


s282  Crisp  v.  Price.  E.  T.  1814.  1549 

^  September^  1806,  for  twenty-one  years,  the  lessors  covenanted  that  the  r«e  jq 
piaintifi*  should  and  might,  from  time  to  time  during  tliat  term,  have  the  ^ 
free  use  and  benefit  of  the  new-intended  road  whenever  the  same  should  be  made, 
at,  or  adjoining,  or  near  to  the  said  premises,  and  a  right  of  way  and  egress  and 
regress  from  and  to  the  road  into  and  upon  the  premises,  without  any  inter- 
ruption of  the  lessors,  or  any  claiming  under  them;  and  he  averred  that  altiiough 
tiie  road  in  the  indenture  mentioned  to  be  intended  to  be  made,  at,  or  adjoining, 
or  near  to  the  premises,  had  long  since  been  made  and  finished,  yet  the  lessors 
and  their  assigns  would  not  permit  the  plaintiff  to  have  the  free  use  and  benefit 
thereof,  after  Uie  same  was  so  made,  and  ingress,  egress,  &c.,  and  showed  an 
obstruction.  -  The  defendant  pleaded  that  tlie  road  in  tlie  indenture  mentioned 
to  be  intended  to  be  made,  had  not  been  made.  The  cause  was  tried  upon  this, 
amongst  other  issues,  at  the  sittings  at  Guildhall  after  Hilary  term,  18H, 
before  Gibbs,  C.  J.,  when  the  case  was,  that  no  new  road  had  been  made  since 
the  execution  of  the  lease,  but  there  was  a  road  in  existence  adjoining  to  the 
premises,  made  a  short  time  before  the  lease,  and  the  fact  was,  but  it  cuuld  not 
be  given  in  evidence,  that  the  lease  was  granted  in  pursuance  of  an  agreement 
for  a  lease  made  in  1806,  which  stipulated  **  that  the  premises  should  have  the 
free  use  of  the  newly-intended  road,  whenever  the  same  might  be  wanted,  with 
a  right  of  back-way  out ;"  and  the  draft  of  lease  originally  prepared,  had  the 
same  phrase,  and  then  was  consonant  to  the  truth  of  the  facts,  and  to  tlie  inten- 
tion of  the  parties,  but  in  the  four  years  which  had  elapsed  before  tlie  executfon 
of  the  lease,  the  road  intended  had  been  made ;  and  the  defendant  had  excluded 
the  plaintiff's  premises  from  the  road  to  which  they  adjoined,  by  building  a 
high  fence  between  them.  Gibba,  C.  J.,  was  of  opinion  that  the  deed  must  be 
construed  as  speaking  at  the  time  of  its  date,  and  that  he  ^could  not,  rtgKA 
therefore,  interpret  it  to  mean,  that  the  road  mentioned  in  the  deed  was  ^ 
the  same  road  which  had  already  been  completed  before  the  delivery  of  the 
deed ;  for  that  the  deed  spoke  of  a  road  which  was  not  in  existence  at  the  time 
of  executing  the  indenture ;  and  on  the  question  of  law,  the  covenant  could  not 
apply  to  a  road  which  was  in  existence  before  the  lease  was  made,  and  to 
which  nothing  had  since  been  added :  he  refused,  however,  to  nonsuit  the 
plaintiff,  and  the  jury  found  a  verdict  with  30/.  damages,  subject  to  tl)e  point 
reserved. 

Accordingly  Shepherd,  Solicitor-General,  in  this  term  having  obtained  a  rule 
nm  to  enter  a  nonsuit. 

Lens  and  Vaughan,  Serjts.,  showed  cause ;  they  prayed  in  aid  the  haberi' 
dum  from  1806. 

Shepherd  in  support  of  his  rule. 

Per  curiam.  ^  e  cannot  intend  from  the  view  of  the  lease,  that  an  inten- 
tion existed  before  1806  to  make  this  road,  and  that  it  was  executed  before  the 
date  of  the  execution  of  the  lease.  The  indenture  describes  it  as  a  road  newly 
intended  in  1811.     The  plaintiff  will  be  relieved  in  equity. 

Rule  absolute. 
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*CARSTAIRS  et  al..  Assignees  of  KENSINGTON  &  Co.,  Bank- 

ruptSf  V.  ROLLESTON  et  aU 

[1  Marsh.  207.  S.  C] 

If  A,  giyes  B.,  withont  consideration,  a  promissory  note,  to  be  negotiated  hy  B.  ta  a,  se« 
cariiy  for  money,  and  the  indorsee  for  a  valuable  consideration,  without  notice,  releases 
B.  from  the  note  and  all  claim  and  demand  touching  the  matters  in  respect  of  which  tho 
maker's  promises  were  made,  this  does  not  so  extinguish  the  consideration  of  the  note 
but  thai  the  indorsee  may  still  recover  against  the  maker.  Whether  notice  that  the 
maker  made  it  as  surety  only,  would  have  varied  the  case,  quart. 

This  was  an  action  brought  by  the  plaintiffs,  who  were  the  assignees  of 
Kensins^fon  ^  Co.y  bankrupts  on  a  promissory  note,  drawn  by  the  defendants  on 
the  28tli  of  Aprils  1803,  and  delivered  to  C,  Bolieston,  junior,  for  payment  on 
demand  to  the  order  of  the  said  C,  RoUtaton  of  5000/.,  therein  expressed  to  be 
for  value  received  in  his  the  said  C,  Rolleston^  junior's  assignment  to  the  defend 
ants  of  the  Granton  estate  in  Grenada^  and  indorsed  by  C  /?o//ea/o/i,  junior, 
to  the  bankrupts.  The  defendants  pleaded  that  the  note  was  made  by 
them,  and  the  promises,  if  any  such  were  made,  were  made  by  them,  as  sure- 
ties for  C  RolUiton^  and  not  on  their  or  any  of  their  accounts,  and  that  after 
the  making  of  the  note  and  supposed  promises,  Kensington  fy  Co.,  before  their 
bankruptcy,  by  release  under  their  seals,  remised,  released  and  for  ever  quitted 
cbim  to  C,  Roileaton,  junior,  of  the  note,  and  all  claims  and  demand,  cause 
and  causes  of  action  in  respect  thereof,  and  all  claim  or  demand  whatever,  for, 
touching,  or  relating  to  the  matters  and  circumstances,  for  and  in  respect  of 
which  the  defendant's  promises  were  made,  and  all  sum  and  sums  of  money 
due  or  to  become  due,  touching  or  relating  to  the  same,  up  to  the  time  of  ma- 
king and  executing  the  release.  The  plaintiffs  generally  demurred  to  this  plea, 
and  the  defendants  joined  in  demurrer. 

Lens,  Serjt.,  in  support  of  the  demurrer,  argued  that  this  was  a  mere  ques- 
tion whether  a  release  to  the  payee  of  a  bill  of  itself  discharges  the  drawer. 
For  tlie  makers  of  a  note  are  in  the  same  situation  as  the  acceptors  of  a 
*5S2'1  *^^^^*  ^"^  ^^^  discharge  of  either  one  of  the  distinct  parties  to  a  bill, 
-^  leaves  all  the  other  persons  prior  on  the  bill  still  liable,  and  in  the  same 
situation  as  if  the  discharge  had  not  been  given.  In  Fentum  v.  Pocock,  ante, 
1*«)3,  it  was  determined  that  the  holder  of  a  bill  did  not,  by  taking  a  cognovit 
from  the  drawer  for  payment  by  instalments,  discharge  the  acceptor.  The  ques- 
tion is  hardly  raised  on  these  pleading,  whether  the  sureties  of  the  principal  are 
distinguishable  in  this  respect  from  other  parties  to  the  bill,  for  it  is  not  averred 
that  the  defendants  became  sureties  with  the  privity  of  the  plaintifTs,  or  that  any 
subsequent  notice  thereof  was  given  to  the  plaintiffs.  A  bona  fide  holder  without 
notice  cauuot  be  affected  by  the  circumstance  of  the  defendants  being  sureties. 

Blosset,  Seijt.,  contra,  distinguished  this  from  the  ordinary  case,  because 
here  was  a  release  not  only  of  the  action  upon  the  note,  but  of  the  whole  con- 
sideration which  gave  rise  to  the  note.  The  payee  himself  could  not  have  re- 
covered on  this  note  against  the  defendants,  because  it  was  given  to  liim  without 
eoosideration.  It  is  true  that  any  person  who  took  it  from  the  payee  for  a  val- 
u;ible  consideration,  might  have  recovered  on  it  against  the  defendants,  though 
no  consideration  for  it  had  passed  between  them  and  the  payee,  and  the  plain- 
tiffs were  for  a  time  in  that  condition  ;  but  since  the  release,  which  has  destroyed 
tlie  consideration,  the  plaintiffs  are  reduced  to  the  same  state  as  if  they  had 
originally  received  the  note  from  RoUeston  without  consideration  :  and  in  this 
point  of  view  it  is  immaterial,  whether  or  no  the  plaintiffs  had  notice  of  the 
want  of  consideration  between  Rolleaton  and  the  defendants. 

The  court  relieved  Lens  from  replying ;  and 
*5531      *dBB9,  C.  J.,  delivered  their  opinion.     My  brother  Blonset  has  put 
*'  this  case  on  the  only  possible  ground  of  argument,  a  ground  which  hif 
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ingenuity  has  discovered,  where  I  could  find  no  probable  ground.  The 
defendant's  object  in  making  this  note  was  to  accommodate  the  payee. 
We  agree  tliat  C,  RoUeiton,  so  receiving  the  note  without  consideration, 
could  not  sue  the  defendants  on  it,  nor  could  his  indorsee,  receiving  it 
from  him  without  consideration.  (Yelv.  4  b,  note,)  It  is  argued  that  the 
release  given  by  the  bankrupts  to  C,  Rolleslon,  who  had  indorsed  the  note  to 
them,  operates  the  extinguishment  of  that  consideration  which  existed  when  the 
transaction  took  place,  and  puts  the  plaintiflfs  in  the  state  of  indorsees  without 
consideration ;  we  do  not  think  that  this  is  the  effect  of  the  transaction.  The 
note  was  at  first  given  to  the  bankrupts  upon  a  valuable  c-onsideration  :  when 
they  have  got  from  C.  Rolleslon  all  that  they  could  get  from  him,  they  release 
him,  not  only  from  the  note,  but  from  the  debt ;  but  we  think  the  bankrupts 
did  not  hereby  relinquish  their  claim  against  the  maker  of  the  note.  We  give 
BO  opinion  what  would  be  the  case  upon  a  note  where  the  holders  originally 
had  notice  that  it  was  given  without  consideration  ;  but,  upon  the  present  ease, 
we  think  there  is  no  ground  to  say  that  the  release  to  Rolleaton^  the  indorsor, 
was  a  discharge  to  the  defendants. 

Judgment  for  the  plaintifis.l 

t  [See  1  Bam.  Sl  Aid.  1,  Thomat  et  al.  v.  Courtnay,] 
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The  eourt  cannot  take  judicial  notice  of  the  size  of  the  place  where  bail  are  deacribed  to 

reside;  if  it  is  too  largo,  that  fact  mast  be  made  to  appear  bjr  affidavit. 
Notice  of  bail  must  contain  their  addition,  as  well  as  place  of  abode. 

Notice  was  given  of  the  justification  as  bail  of  Joseph  Otten^  of  Bermondsey 
New  Road,  Surry,  without  addition.  Pell,  Serjt.,  objected,  Ist,  that  there 
was  no  addition,  and  2diy,  that  Bermondsei/  New  Road  was  too  general  a 
description  of  his  residence.  Per  Curiam,  (after  inquiry  of  tlie  officers,)  the 
first  objection  is  fatal :  as  to  the  second,  we  cannot  take  notice  what  is  the 
length,  or  extent,  or  population  of  Bermondsey  New  Road,  unless  it  is  brought 
before  us  by  affidavit. 


BORROUGHS  v.  STEVENS  ct  al.,  Executow  of  ELTON. 

[lMar8h.211.  S.  C] 

Where  a  plaintiff  had  recovered  a  debt  due  on  bond  of  the  testator  against  exeentors,  on  a 
sham  plea  of  judgment  recovered  against  themselves,  and  had  a  judgment  for  the  debt 
de  bonis  tcstatontf  and  for  the  co^ts  de  bonis  testatoris^  et  si  non^  de  bonis  prapriify 
which  restriction  of  the  executor's  liability  for  the  costs  was  interlined,  and,  apparently, 
by  the  plaintiff's  former  attorney,  the  court  refused  to  amend  the  judgment  six  years 
after  ii  was  signed,  by  striking  out  the  words  which  restricted  the  executor's  personitl 
liability  to  the  costs. 

Whether  a  sham  plea  by  an  executor,  of  judcrment  recovered  against  himself,  be  deemed 
false  wiihin  the  executor's  own  knowledge,  quart. 

Whether  the  form  of  the  judgment  entered  is  now  to  be  considered  as  the  act  of  the  clerk, 
or  the  act  of  the  party,  quasre. 

This  was  an  action  of  debt  on  a  bond  of  Elton,  the  testator,  brought  again't 
the  defendants,  who  were  his  executors.    They  pleaded  a  judgment  recovered 
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against  themselres,  as  such  executors,  in  the  Court  of  King's  Bench,  on  the 
same  bond.  Replication  nul  tiel  record;  and  the  judgment,  upon  failer  of  the 
record,  appeared  to  be  entered  up  against  the  defendants  fur  the  debt,  and  also 
,*..-.  for  13/.  4a,  for  damages  and  costs, &c.,  to  be  *levicd  dt  bonis  tesfatorU, 
-^  et  si  non^  then  [13/.  45.  nf  the  damages  aforesaid,  on  an  interlineation,] 
de  bonis  propriia.  The  plaintiff's  original  attorney  in  the  cause  was  dead, 
and  neither  the  plaintiff*  nor  his  present  attorney  could  account  for  the  present 
£Uite  of  the  record.  Shepherd^  Solicitor-General,  on  a  former  day  moved  to 
amend  the  judgment  roll,  by  striking  out  the  word  John  erroneously  prefixed 
to  the  name  of  one  of  the  defendants,  and  also  the  entry  of  13/.  45.,  so  added 
in  the  interlineation,  upon  the  ground  that  the  plea  of  judgment  recovered 
must  necessarily  have  been  false  witliin  the  defendants'  own  knowledge,  and 
that,  therefore,  the  plaintitf  was  entitled  to  judgment  de  bonis  propriis,  both 
for  the  debt  and  costs,  and  such  this  judgment  appeared  originally  to  have  stood, 
though  since  altered  by  some  person  unknown.  In  1  Wuliam^s  Sound.  336. 
b,  note,  the  auihorities  are  collected,  and  it  is  laid  down,  that  such  is  tlie  law 
oa  a  plea  of  ne  ungues  executor,  for  that  reason.  The  falsity  of  this  plea, 
equally  as  of  that,  lies  within  the  defendant's  knowledge.  [The  court  required 
information  on  the  fact  how  the  judgment  became  interlined,  and  with  much 
difficulty,  after  tlie  lapse  of  six  years  from  the  signing,  granted  a  rule  nisi.'] 

f^ens,  Serjt.,  now  showed  cause.  [He  consented  to  the  amendment  in  the 
Christian  name.]  It  is  not  pretended  that  the  defendant  has  fraudulendy  made 
this  alteration  in  the  judgment,  it,  therefore,  must  be  considered  that  the  judg- 
ment, as  it  now  stands,  is  not  the  misprision  of  the  clerk,  but  is  the  deliberate 
act  of  the  plaintiff*;  if  it  were  fairly  a  misprision  of  the  court,  the  court  might 
amend  it,  according  to  Bees  v.  Morgan,  3  T.  R.  349,  and  Short  v.  Coffin,  5 
^UTT.  2730 ;  but  since  the  plaintiff  has  made  his  election  how  to  enter  his 
judlgiQcut,  the  court  will  not  allow  him,  six  years  afterwards,  to  withdraw  it. 
'5561  *  Shepherd,  in  support  of  his  rule,  relied  on  the  cases  before  mentioned, 
^  and  on  Green  v.  Rennet,  1  T,  R.  782,  where  BuUer,  J.,  recognizes  the 
iiractice  of  altering  a  judgment  de  bonis  propriis  so  as  to  stand  de  bonis  testa^ 
^on3^znd,ciung  Robinson  v.Raleit/,  1  i^urr.  3 16, distinguishes  between  amending 
the  pleadings,  which  are  the  act  of  the  party,  and  amending  the  judgment,  which  is 
the  act  of  the  court;  but,  to  a  question  put  by  the  court,  he  admitted,  that  he 
had  found  no  case  of  amendment  from  a  judgment  de  bonis  testatoris  to  a  judg- 
naent  de  bonis  propriis,  as  was  now  prayed  for :  in  tliis  case,  however,  the 
situation  of  the  executor  would  not  ultimately  be  changed  by  such  amendment, 
tor  he  had  not  pleaded  plene  administravit.  The  judgment,  even  if  it  were 
thus  entered  by  the  plaintiff*'s  attorney  himself,  must  still  be  considered  as  the 
set  of  the  clerk  of  the  court,  not  of  the  party. 

GuiBs,  C.  J.  It  must  be  taken  that  this  is  an  absurdity  committed,  upon  a 
^reat  deal  of  reflection,  by  those  concerned  for  the  plaintiff.  The  fact  appears 
to  be,  that  they  originally  entered  up  the  judgment  for  debt  and  costs  de  bonis 
propriis:  they  then  altered  it  to  a  judgment  for  the  debt  de  banis  testatoris,  and 
for  the  costs  de  bonis  testatoris,  et  si  non,  de  bonis  propriis,  first  coming  to  the 
conclusion  of  what  was  right,  and  entering  the  judgment  accordingly,  but  after- 
wards altering  it  to  that  which  it  now  is;  and  the  plaintiff,  having  now  got  a 
new  attorney,  who  knows  nothing  of  the  past,  applies  again  to  restore  the 
former  judgment.  The  case  in  Burrow  comes  nearest  to  this,  but  it  makes  a 
considerable  difference,  whether  the  object  of  the  application  is  to  enlarge  the 
Hability  of  the  executor,  or  to  restrain  it  to  the  testator's  goods.  Here  was  a 
judgment  de  bonis  testatoris,  et  si  non,  de  bonis  propriis,  which  was  right, 
'5571  ^  ^^  ^^^^  "were  false  within  his  own  knowledge.  What  is  a  false  *plea 
"^  within  the  executor's  own  knowledge,  which  renders  the  executor  liable 
de  bords  propriis,  is  m  matter  of  very  considerable  difficulty.  The  pleas  of  ne 
^Utt  exteutoff  and  of  release  actually  executed  to  the  executor,  are  such :  but 
^ttsay  pleas,  as  pkne  admnistramt^  to  the  view  of  an  illiterate  person,  appeaf 
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■Qch,  which  are  not  so ;  for  many  cases  hold,  that  f^ene  adfmnUiravii  is  not  a 
plea  of  that  character.  We  cannot  decide  this  question  upon  a  motion  to  amend, 
for  at  all  events  it  is  discretionary  with  the  court,  whether  they  will  now  alter 
the  judgment,  and  impose  a  different  liability  on  the  executors  from  that  which 
was  on  them  before.  It  is  argued  that  the  judgment  is  the  act  of  the  court,  and 
that  we  shall,  therefore,  for  the  sake  of  our  own  records,  amend  it:  but,  in  the 
first  place,  the  judgment,  as  it  now  stands,  is  not  erroneous,  but  only  less  bene- 
ficial to  the  plaintiff  than  that  which  he  contends  he  might  have  had ;  and  as  to 
the  position  tliat  the  judgment  is  the  act  of  the  court,  that  is  not  in  fact  so:  for 
though  it  is  the  duty  of  the  clerk  to  enter  the  judgment,  the  parties  themselves, 
in  fact,  draw  up  the  judgment  in  form,  though  the  prothonotary  anciently  did. 
I  know  not  how  the  right  may  be,  on  that  point,  but  this  has  for  a  long  time 
been  the  practice.  I  give  no  opinion  at  present,  how  the  judgment  ought  to  be 
worded,  but  it  is  at  least  a  very  aiguable  point;  and  at  all  events,  after  so  long 
a  time,  and  it  not  appearing  but  that  it  is  altered  by  the  party  himself,  the  court 
will  not,  in  their  discretion,  make  the  amendment 

Heath,  J,  held,  as  a  general  principle,  that  the  judgment  was  so  far  to  be 
considered  as  the  act  of  the  clerk,  that  if  it  be  not  entered  in  the  usual  form,  and 
it  appears  by  what  precedes  on  the  record,  what  the  judgment  ought  to  be,  then 
it  ought  to  be  amended  as  the  misprison  of  the  clerk,  according  to  Short  v. 
Cojffhi^  and  Chemman  v,  Go/e,  2  Lev.  22,  and  tlie  other  authorities  there 
^cited.  But  the  distinction  was  important,  that  in  Short  v.  Coffin  it  was  r^K^a 
sought  to  discharge  the  executor,  and  here  personally  to  charge  him :  ^ 
and  that  too,  at  so  great  a  distance  of  time:  otherwise,  the  amendment  had  been 
made  in  many  cases  where  the  error  was  not  proved  to  be  the  mere  misprision 
of  the  clerk. 

The  rest  of  the  court  concurring, 

The  rule  was  dischaiged* 


NATHANS  et  al.  v.  GILES  et  al. 
GILES  et  al.  v.  NATHANS  et  al. 

[1  Marsh.  226.  8.  C] 

Tho  judgment  of  one  court  of  law,  deciding  that  money  in  the  hands  of  A,  is  the  property 

of  B.,  IS  no  bar  to  an  action  in  another  court  by  C  against  A.,  claiming  the  same  money 

as  C.*«  property. 
Where  a  foreign  attachment  ia  a  bar,  it  may  be  given  in  evidence  under  the  general  iasae, 

non  aasumpnit, 
A  foreign  attachment  pending,  is  no  bar  to  an  action  until  judgment  be  recovered  in  the 

attachment. 
The  writ  of  audita  querela  is  of  common  right. 
Where  a  writ  of  audita  querela  clearly  aflbrds  relief  to  the  defendants,  the  court  will 

relieve  him  on  motion,  without  putting  him  to  the  audita  querela. 
But  where  the  relief  is  questionable,  the  court  will  not  dispose  of  the  case  on  motion,  bot 

leave  the  defendant  so  to  proceed,  that  the  plaintiff  may  demur  or  bring  error. 
And,  therefore,  the  Court  refused  to  dispose  of  a  writ  o(  audita  querela  by  a  motiou  ii* 

arrest  of  judj^ment,  where  the  parties  seriously  argued  the  question. 
The  property  m  a  corgo,  for  which  the  master  of  a  ship  has  signed  bills  of  lading,  ma^  b« 

transferred  by  delivery,  without  indorsement  of  the  bill  of  lading. 
And  the  transfer  will  be  good  against  all  the  world,  except  subsequent  indorsees  of  the 

bill  of  lading  for  a  valuable  consideration. 
The  plaintiff  m  a  foreign  attachment  cannot  take  money  or  goods  out  of  the  hand  of  I 

garnishee  who  has  a  hen  thereon,  without  discharging  the  lien. 

Nathans  brought  an  action  in  this  court  acainst  GUet  ^  Henmngt^  (ot 
money  had  and  received,  which  was  tried  at  UuUdhalif  at  the  sittiDgs  after 
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Mchadnuu  temi,  181 1«  before  MansfiM^  C.  J.,  when  it  appeared  that  Levin^ 
1.  Bdik  merchantt  had  gone  to  Httmourghflemng  Josephs,  his  attorney,  here, 
with  reiy  full  powers.  Daring  his  absence,  oh  the  10th  of  November ^  1810,  a 
*5591  ^^^  ^  wheat  arrived  in  London^  which  Lemn  had  purchased  *at  and 

^  sent  from  Hamburgh.  The  master  had  signed  bills  of  lading  for  deliv- 
ery of  the  caigo  to  Lemn  or  order,  or  his  assigns,  or  the  bearer  of  his  bills  of 
lading:  the  biUs  of  lading  did  not  come  by  the  same  vessel,  and  had  not  arrived 
when  the  wheat  arrived.  Josephs  being  unable  to  produce  a  bill  of  lading,  the 
master  refused  to  deliver  to  him  the  wheat.  NcUhans  had  advanced  to  Levin 
acceptances  for  22,000/.  Josephs  had  applied  to  them  for  more,  which  they 
refused,  unless  some  specific  security  was  deposited  in  their  hands,  and  Josephs 
proposed  this  wheat ;  but  as  no  person  could  show  a  title  to  it,  for  want  of  the 
biUs  of  hiding,  Josephs  and  Nathans  jointly  applied  to  GUes  ^  Hennings, 
who  were  corn-factors,  to  take  the  wheat  from  the  master  of  the  vessel,  giving 
him  an  indemnity  for  parting  with  it  without  the  production  of  the  bills  of  lading, 
aad  for  paying  him  his  freight  and  charges ;  that  Giles  ^  Henmngs  should 
immediately  sell  the  wheat  at  the  then  high  prices,  on  account  of  Nathans^ 
retaiomg  the  proceeds  until  the  bill  of  lading  should  be  produced,  indorsed  to 
them,  and  upon  that  proof,  accounting  for  Uie  proceeds  to  Nathans.  Accord- 
in^y  Giks  fy  Henmngs  gave  the  master  a  bond,  dated  the  30th  of  November^ 
1810,  therein  calling  themselves  agents  of  Levin^  for  the  master's  indemnity 
against  all  demands  of  the  owner  of  the  wheat,  and  of  any  persons  claiming 
under  Zevtn,  and  for  payment  of  freight  and  charges;  and  they  sold  the  wheat 
to  ffiUon  on  account  of  Nathans^  if  they  produced  a  proper  bill  of  lading; 
received  the  money,  rendered  it  to  the  Nathans  on  account  of  the  sales,  credited 
Nathans  with  the  price,  and  debited  them  with  the  chaiges  :  the  amount  was 
to  be  paid  to  them  when  they  could  show  themselves  entitled  under  the  con- 
iignees.  The  bills  of  lading  arrived  late  in  the  ensuing  spring,  and  Josephs 
indorsed  them  to  Nathans.  In  the  meantime  Smith  ^  Seisse^  creditors  of 
Lewij  had  levied  a  plaint  in  the  Mayor's  Court  in  London  against  Levins  and 
*5601  ^'^v  ^^  ^®  ^^^  ofJipril^  1811,  attached  him  by  the  proceeds  of  this 

-*  cargo  in  the  hands  of  Giles  4*  Hennings.  The  Nathans^  upon  being 
informed  of  it  by  Hennings^  advised  them  to  file  a  bill  of  interpleader:  but  the 
defendants  did  not  take  that  step.  Hennings  said  they  were  willing  to  pay  the 
money  to  the  Nathans  if  the  attachment  were  withdrawn.  The  Nathans  filed 
a  bill  of  proof  in  the  Mayor's  Court,  in  which,  however,  they  did  not  proceed. 
Smith  4*  Seisse  obtained  a  verdict  in  the  Mayor's  Court  against  Giles  ^ 
Henmngs  for  this  money,  as  the  money  of  Levin^  seven  days  before  the  firet 
trial  of  this  cause  at  Gtnldhall,  but  no  judgment  had  then  been  obtained,  and 
GiUs  sought  to  give  this  matter  in  evidence  as  their  defence  to  this  action.  The 
plaintiffs  contended  that  the  foreign  attachment. could  not  be  given  in  evidence 
io  this  cause  under  the  general  issue,  and  that  m  its  present  stage  it  made  no 
difference  to  the  claim  of  Nathans,  Mansfidd^  C.  J.,  rejected  the  evidence, 
and  the  jury  found  a  verdict  in  this  cause  for  the  plaintiffs. 

Lena^  Seijt,  in  HUary  term,  1812,  obtained  a  rule  nin  to  set  aside  the  ver- 
dict and  have  a  new  trial.  The  objection  taken  at  the  trial,  that  a  foreign 
attachment  could  not  be  given  in  evidence  on  tlie  general  issue,  but  ought  to  be 
pleaded  specially,  upon  the  authority  of  Brook  v.  Smithy  1  Salk.  280,  was 
over-fuled  in  Savage^ s  case,  same  book,  291 ;  the  evidence  had  been  excluded 
here,  because  the  attachment  had  not  proceeded  to  judgment:  he,  therefore,  now 
produced  an  affidavit,  that  judgment  in  the  Mayor's  Court  had,  on  the  13th  of 
Ikeember^  1812,  since  the  trial,  been  obtained,  establishing  the  money  to  be  a 
debt  due  from  GUe»  ^  Co.  to  Levin :  and  that  on  the  14  th  of  December^  exe* 
tntion  had  issued  against  them  on  that  judgment.  It  was  now  too  late  to  plead 
that  &ct  in  bar,  or  puis  darrein  eoniinuanee^  as  had  been  decided  in  the  case 
of  Lord  Furchesterv.  Petrie^  cited  1  T.  R.  il7,  because  no  day  in  bank  had 
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intervened  between  the  verdict  and  *the  first  day  of  tenn.    He,  there-  rcgA. 
fore,  moved  for  a  writ  of  audita  qitereh,  ^ 

The  court  observedt  that  the  modern  practice  ghve  relief  on  motion,  in  many 
cases,  where  formerly  it  could  be  had  only  by  audita  querela^  and  directed  the 
rule  to  be  so  shaped ;  the  defendants  drew  up  their  rule  to  stay  the  judgment 
anU  uave  a  new  trial,  or  to  enter  a  nonsuit ;  bat  Lena  on  a  subsequent  day 
abandoned  the  part  which  related  to  the  nonsuit,  admitting  that  his  lordship** 
direction  at  the  trial  was  right. 

In  Michaelmas  term,  1812,  Sliepherd  and  Seat,  Serjts.,  showed  cause. 
This  was  a  motion  of  priinm  impressianiSf  It  involved  several  questions. 
Ist,  Whether,  if  judgment  in  the  attachment  had  been  obtained  at  the  time  of 
tills  action  brought,  it  could  have  been  pleaded  in  bar  of  this  action. 
2diy,  Whether  it  was  matter  pleadable  by  way  of  audita  querela,  3dly, 
Wiiether  the  court  would,  if  it  could  be  so  pleaded,  relieve  on  this  motion. 
1.  The  fact  tliat  the  Mayor's  Court  had  decided  as  between  the  plaintiff's 
there  Smith  4*  Seisse,  and  the  defendant  Levin^  and  GUea  ^  Henningi,  the 
garnishees,  that  Giles  jr  Hennings  were  indebted  to  Levin^  was  immaterial  to 
this  cause.  The  plea  of  foreign  attachment  is,  (where  Jt,  sues  B»)  that  ^. 
was  indebted  to  C,  and  before  action  brought,  C.  impleaded  wf.  in  the  City 
Court,  and  attached  tlie  sum  due  from  B.  to  w^.  in  B,^9  hands,  and,  therefore, 
m^J,  shall  not  recover  against  B.,  in  a  court  at  PFeatminater^  the  money  he  has 
suffered  to  be  attached  in  the  City  Court  in  i/.'s  hands.  But  that  is  not  the 
case  here.  The  proceeding  there  is  no  suspension  of  the  debt  from  Giles  4* 
Hennings  to  the  Nathans.  2.  Audita  querela  can  only  be  used  in  a  case 
where  the  same  plaintiff  sues  the  same  defendant  twice,  to  prevent  a  person 
who  has  obtained  a  verdict  in  both  causes,  from  twice  receiving  his  ^debt.  r«.  .^ 
Tlie  Nathans  were  not  the  plainti0s  in  the  City  Court.  It  was  the  ^  ^^"^ 
defendant's  own  folly  that  they  would  not  file  a  bill  of  interpleader.  It  now 
appeared  by  aflidavits,  though  it  did  not  appear  on  the  trial,  that  the  plaintiffs 
had  given  a  valuable  consideration  for  the  cargo,  having,  upon  the  faitli  of  having 
this  wheat  and  the  bills  of  lading  delivered  to  them  when  they  should  arrire, 
given  their  acceptances  to  Messrs.  Langaton^  creditors  of  Levin^  for  near 
3<),000/.,  of  which  above  fiOOO/.  still  remained  due  to  them.  There  was  no 
ground  for  a  new  trial:  there  had  been  no  surprise:  events  happening  after  the 
trial  could  form  no  ground  for  impeaching  the  verdict,  which  was  correct  on 
the  evidence  then  given.  Neither  had  any  new  evidence  been  found,  for 
on  a  new  trial,  the  judgment  of  tlie  other  court,  since  obtained,  would  be 
inadmissible  in  evidence,  for  the  reasons  before  stated.  Thirdly,  The  court 
would  not  here  interpose  summary  relief  in  lieu  of  an  audita  querela^  because 
it  is  clear,  that  even  an  audita  querela,  in  form,  could  not  aid  the  defendants. 

Lens  and  Faugfian,  Serjts.,  contra.  If  this  verdict  should  stand,  the  defend- 
ants Giles  4*  Hennings  would  be  obliged  to  pay  the  proceeds  of  the  wheat 
twice  over.  The  plaintiffs  had  carefully  abstained  from  showing  when  the  bill 
of  lading  arrived,  but  it  was  not  indorsed  to  the  Nathans  till  a  very  few  days 
before  the  19Ui  of  June^  1811,  long  after  the  foreign  attachment  had  issued; 
there  was  no  possibility  that  the  property  could  be  transferred  from  lAvin  to 
the  Natlums  until  the  bills  of  lading  arrived,  and  that  indorsement  was  made ; 
consequently,  at  the  time  when  the  attachment  issued,  the  wheat  and  its  pro- 
ceeds still  continued  the  property  of  Levin ;  and  the  defendants,  who  had 
uudertakeu  to  sell  tlie  cargo  as  the  agents  of  Levin,  were  indebted  to  Levin  in 
tliat  amount,  which,  therefore,  was  properly  attached  in  their  hands;  ^^^^ 
*ihey  were  the  agents  of  and  were  identified  with  Levin.  Nathans  ^ 
never  before  tlie  attachment  had  a  tide  to  this  property  adversely  to  him,  and 
if  there  was  af\er  it  even  a  bona  Jide  attempt  to  transfer  the  property  to  theoif 
it  came  too  late  ;  for  the  attachment  had  tlien  already  operated  on  the  property 
in  the  hands  of  Giles  4*  Hetmings,  and  other  persons  had  acquired  rights  in  it 
which  neither  Levin  nor  his  attorney  could  by  any  subsequent  act  divest. 
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The  Naihans  were  mere  trustees  for  Levui,  mnd  if  so,  it  was  a  proper  subject 
ftir  an  audita  querela.  If  the  plaintiflTs  were  not  identified  with  Levin,  yet 
-they  were  bound  by  the  judgmenl  in  the  Mayor's  Court,  as  parties  thereto,  for 
-they  preferred  a  bill  of  proof,  a  process  whereby  they  affirm  that  the  property 
belongs  to  them,  and,  therefore,  interpose  to  prevent  the  condemnation  of  the 
property  in  the  hands  of  the  garnishee:  they  abandoned  that  proof,  and  thereby 
admit  it  was  Levin't  property:  if  they  had  established  that  proof,  the  judg- 
ment in  the  Mayor's  Court  would  not  have  passed  against  the  defendants.  If 
it  were  only  to  ascertain  the  dates  of  these  facts,  which  were  now  become 
essential,  they  prayed  a  new  trial. 

Cur,  adv.  vuU, 

Mansfield,  C.  J.,  on  a  subsequent  day  in  the  same  term  delivered  judgment. 
This  case  is  very  unfortunate  for  the  defendants,  who  have  already  paid  the 
amount  of  this  cargo  by  a  proceeding  in  the  Mayor's  Court  It  comes  out  now, 
on  affidavit  on  the  part  of  the  plaintiffs,  though  not  proved  at  the  trial,  that  a 
very  full  consideration  was  paid  by  Nathans  to  Josephs  for  the  carro.  The 
rase  is  this.  Hallf  the  broker  to  the  ship,  on  arrival  of  the  ship  in  November, 
IdlO,  knowing  the  wheat  was  destined  for  Levin,  writes  to  acquaint  lAvin^ 
with  the  arrivad ;  JoaepJu,  who  had  a  power  of  attorney  to  act  for  Lecin  in  his 
*'&in  A^®>^<^»  ^PP^^  ^^^  ^^  plaintiffs  to  ^o//,  to  get  *the  wheat;  Hall 
-^  truly  says,  we  cannot  deliver  this  wheat  without  3ie  bill  of  lading ;  for 
very  obvious  reasons,  because,  when  the  bill  of  lading  appeared,  it  might 
possibly  bear  an  indorsement  by  Zetrtn  to  some  other  person.  This  ctrcum- 
staoce  is  a  confirmation  of  the  story  told  by  the  plaintiffs  of  their  being  then 
interested  in  this  wheat,  that  they  go  to  the  broker  for  it  with  so  much  impor- 
tunity. In  tills  situation  of  things,  Giles,  a  cornfactor,  receives  the  wheat,  and 
being  called  on,  gives  a  bond  to  indemnify  the  captain  against  the  delivery  of 
ihe  wheat  without  a  bill  of  lading,  without  which  bond  the  captain  might  have 
found  hiuiself  involved  in  difficulties.  At  the  time  of  this  transaction,  Giles,  in 
fact,  receives  the  wheat  of  Nathans;  for  even  then  it  was  treated  as  Nathans* 
wheat,  except  tliat  they  had  not  the  bill  of  lading;  and  according  to  the  trans- 
ftctions  stated  in  the  affidavit,  it  was  the  wheat  of  the  plaintiffs  ;  for,  as  between 
Levin  and  the  plaintiffs,  it  was  their  property,  and  Levin  could  not  have  hon* 
estly  indorsed  the  bill  of  lading  to  any  otiier ;  although  the  plaintiflTs  had  not  a 
legal  tide,  if  the  liUe  of  others  had  intervened.  In  these  circumstances,  Giles, 
who  undertook  to  sell  it  for,  and  account  for  it  to  Nathans,  is  called  on  to  pay, 
and  refuses,  because  of  the  proceedings  in  the  Mayor's  Court ;  but  if  judgment 
had  been  obtained  in  the  Mayor's  Court,  before  this  trial,  and  had  been  given 
in  evidence  at  the  trial,  I  do  not  see  that  it  would  have  formed  any  shadow  of 
defence,  so  as  to  prevent  the  defendant  from  being  liable  to  pay  Nathans  the 
proceeds,  according  to  his  undertaking.  We  are  not  informed  on  what  ground 
the  judgment  in  the  Mayor's  Court  proceeded,  but  I  should  suppose,  if  these 
faeu  had  transpired  there,  that  judgment  could  never  have  been  given.  There 
must,  I  conceive,  have  been  some  unfortunate  inattention  in  that  court,  which 
'"fisl  P'^^®^  ^^"^  judgment,  for  the  money  was  never  in  *any  shape  the 
*^  -'  money  of  Levin,  although,  if  Levin  had  dishonestly  indorsed  the  bill  of 
lading  to  another,  the  wheat  might  have  become  the  wheat  of  another.  It  is 
very  dear  that  if  an  application  had  been  made  to  tlie  Court  of  Chancery,  that 
court  would  not  have  compelled  Giles  to  fight  the  batUe  of  a  third  person,  but 
would  have  given  effect  to  a  bill  of  interpleader,  and  let  the  two  claimants  fi^ht 
it  between  themselves.  I  ean,  therefore,  find  no  ground  upon  which  the  verdict 
can  be  set  aside^  and  a  new  trial  granted. 

Rule  dischaiged.t 

Lmst  m  ibe  aune  term,  after  judgment  signed  for  the  pkuntifiTs,  moved  tha* 

t  [See  6  Taunt.  74.  Swndt  et  al.  v.  OgU.] 
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the  plea  oiaudifa  querela  might  be  received,  aod  he  prayed  a  writ  of  iupem' 
deaa. 

Shepherd^  opposed  it,  because  there  had  been,  be  said,  no  notice  of  the  mo- 
tion, and  because  it  was  made  on  the  last  day  of  term,  on  which  a  stay  of  pro- 
ceedings is  not  to  be  granted. 

Tlie  court  held,  that  when  a  party  wished  to  have  a  grave  question  decided 
by  a  court  of  error,  they  would  not  permit  the  other  party  to  snap  an  execution 
upon  these  very  sharp  technical  objections,  and  granted  the  rule  absolute  in  the 
first  instance. 

GUe8  4*  HenningSf  in  their  writ  of  audita  querda^  and  in  their  dedaration 
thereon,  stated  the  preceding  declaration  of  the  Nathans^  plea,  verdict  and  judg- 
ment: it  then  alleged  the  plaint  of  Smith  j"  Seiffe^  in  the  Mayor's  Court  against 
Levin^  their  averment  that  Giles  ^  Uennins^B  owed  Levin  2800/.,  and  their 
prayer  of  an  attachment  for  that  sum ;  that  UUed  fy  Henningty  appeared  to  ilie 
attachment,  and  denied  that  they  were  indebted  to  Levin;  that  that  issue  was 
tried,  and  a  verdict  found  that  they  did,  at  the  time  of  the  attachment  issued, 
owe  Levin  2062/.  5«.  9d, ;  that  execution  was  awarded  for  Smith  *^  r«5f6 
Seijffe,  against  Giles  4*  Henninge^  for  that  sum,  and  that  the  latter  ac-  ^ 
cordingly  paid  it  That  that  sum  was  the  produce  of  a  caigo  of  wheat,  consigned, 
and  deliverable  by  virtue  of  the  bill  of  lading,  to  Levin^  or  his  order,  which 
wheat  was  sold  by  Gilee  ^  Henninge^  as  agenu  for  the  rightful  owners :  Uiat 
afterwards,  and  while  the  money  was  in  their  hands,  and  before  any  indorse- 
ment of  the  bill  of  lading,  Aevtn,  was  attached  as  aforesaid,  by  the  said  money, 
and  the  same,  tlience forth,  became  liable  to  answer  the  demand  of  Smith  (Sc 
Seiffe,  That  Levin^  afterwards,  and  whilst  the  attachment  was  in  force,  by 
Josqths,  his  attorney,  indoraed  a  bill  of  lading  of  the  wheat  to  the  Nathans^ 
and  by  virtue  thereof,  they  claimed  title  to  the  wheat,  and  sought  to  recover  the 
said  2062/.  5jf.  0</.,  the  produce  thereof,  by  their  action  against  GUea  ^  Hai- 
nings,  and  that  the  sum  they  thereby  recovered,  was  the  same  produce  of  the 
wheat  attached  by  Smith  ISf  Seiffe^  and  paid  to  them  as  the  money  of  Leviiu 
and  which  was  paid  them  after  the  verdict  obtained  by  Nathans^  against  Giles 
«}*  Hennings:  that  Nathans  had  notice  of  the  attachment,  and  before  judgineut 
thereon,  put  in  a  bill  of  proof  in  the  Mayor's  Court,  praying  to  be  admitted  to 
prove  that  the  money  so  attached  was  the  money  of  them  the  Natlums,  which 
bill  of  proof  they  afterwards  abandoned;  wherefore  Giles  ^  Hennings  prayed 
that  tiie  Natlians  might  not  have  execution  of  their  judgment 

The  Nathans  pleaded  that  tiiey  ought  not  to  be  barred  of  their  execution, 
because  before  the  affirming  the  plaint  of  Smith  fy  Seijffe  against  Zeinn,  and 
before  the  award  of  attachment  against  him,  on  the  Ist  of  November^  1810, 
Levin,  being  lawfully  possessed  of  the  wheat,  disposed  of  the  same,  by  procur- 
ation of  Josephs  to  Nathans,  for  a  valuable  and  competent  considenition. 
That  the  bill  of  lading  had  not  then  arrived  in  England^  and  that  the  master  of 
the  vessel  refused  to  deliver  the  wheat  without  an  indemnity :  *that  r«£A<» 
afterwards,  and  before  the  attachment,  the  Natlians  retained  Giles  4* 
Hennings  to  sell  the  wheat  for  them,  as  their  agents,  and  requested  them  to 
undertake  to  indemnify  the  master:  that  GUes  4r  Hennings  accepted  such 
retainer,  and  undertook  to  indemnify  the  master,  upon  an  agreement  between 
the  Nathans  and  Giles  ^  Hennings^  that  Giles  4*  Hennings  should,  for  iheir 
security,  retain  in  their  hands  the  net  proceeds  of  the  wheat,  until  the  arri^-al 
and  indorsement  of  the  bill  of  hiding  to  Nathans^  and  that  they  should  tliea  p:ty 
the  net  proceeds  to  tlie  Nathans;  pursuant  where  to  Giles  fy  Hennings  indem- 
nified the  master,  and  received  the  wheat  to  be  sold  by  them  as  agents  for  tlie 
Nathans ;  and  accordingly,  before  the  atmchment,  sold  it  for  2002/.  5«.  9i.: 
that  the  bill  of  lading  afterwards  arrived  in  England^  and  was  duly  indorsed  u> 
the  Nathans^  who  gave  notice  thereof  to  Giles  4r  Hennings^  and  required  them 
to  pay  over  the  proceeds,  which  they  refused;  whereupon  the  NathanM  aitfd 
tlifuni  and  recovered  judgment:  that  they,  Nathatis^  did  not  claim  to  be  first 
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entitled  to  the  wheat  by  virtue  of  the  bill  of  lading  so  indorsed,  but  by  nrtue  of 
the  dis|)osaI .  and  assignment  thereof  previously  made,  and  were  entitled  to 
demand  the  net  proceeds  from  Giiea  ^  Henmngs  upon  the  arrival  and  indorse- 
of  the  bill  of  lading  in  pursuance  of  the  said  agreement;  which  they  were  ready 
to  verify ;  wherefore  they  prayed  judgment,  and  that  their  recovery  so  had  might 
stand  in  M  force  and  efiect.  The  second  plea  stated  that  Ltmn  assigned,  and 
the  third  that  he  sold  the  wheat,  to  the  Nathcms^  before  the  plaint,  attachment, 
or  award  thereof.  OUes  ^  Hennings  replied,  by  taking  issue  upon  the  farts 
of  the  disposal,  assignment,  and  sale  of  the  wheat  having  been  made  to  the 
Natham  biefore  the  attachment. 

Upon  the  trial  of  these  issues  at  the  sittings  after  Trinity  term,  1813,  before 

Mansfield,  G.  J.,  the  facts  were  proved  as  before  stated,  with  the  addition 

*568l  ^^^  ^"  ^September,  1810,  Josqiha  applied  to  the  Natham  who  were 

^  then  in  advance  22,000/.  to  Leoin,  to  advance  him  1000/.  more  upon 

the  credit  of  this  wheat,  which  Josephs  said  he  then  expected ;  and  they 

advanced  that  sum  on  the  terms,  that  so  soon  as  either  the  bill  of  lading,  or  the 

wheat  arrived,  Josephs  should  put  it  into  their  possession  to  cover  the  1000/., 

and  [hat  whatever  sum  it  should  produce  beyond  that  amount,  should  be  applied 

in  reduction  of  the  general  balance  due  from  Levin  to  the  Nathans,    All  those 

acceptances  had  since  been  paid.     The  indemnity  bond  given  to  the  master 

was  not  produced.     Josephs  at  first  stated  that  the  bill  of  lading  was  indorsed  in 

Jmmry  or  February,  1811,  but  afterwards  said  he  could  not  fix  the  precise 

lime,  nor  say  whether  it  was  earlier  than  June.     He  was  paid  for  his  services 

to  lAvin  by  one  thinl  of  the  profits  of  the  goods  which  he  sent  out.     The 

solicitor  for  Nathans  proved  that  he  recommended  Giles  ^  Hermings  to  file 

under  the  advice  of  their  solicitor  a  bill  of  interpleaded :   Giles  ^  Htnmngs 

pureed  to  sell  tlie  com  for  Nathans.     The  original  account  of  sales  rendered  by 

chem  was  lost.     The  jury,  under  the  persuasion  that  after  a  bill  of  lading  was 

signed  by  the  master  of  a  vessel,  the  cargo  could  not  be  transferred  by  any  otiier 

means  than  an  indorsement  of  the  bill  of  lading,  and  that  since  the  indorsement 

was  made  after  the  attachment,  the  property  was  not  transferred  before  the 

attachment,  or  else  believing  that  the  late  arrival  and  indorsement  of  the  bill  of 

lading  was  a  badge  of  fraud,  found  a  verdict  for  the  plaintifis  in  the  audita 

querela. 

Shepherd,  in  Michaelmas  term,  1813,  moved  for  a  new  trial,  as  well  on  the 
ground  of  a  misdirection,  as  that  the  verdict  was  against  evidence:  suggesting, 
that  Mansfield,  C.  J.,  had  directed  the  jury  that  the  caigo  could  not  be  assigned 
*5601  ^  ^^^  Nathans  by  any  other  medium  than  *an  indorsement  and  delivery 
^  of  the  bill  of  lading,  though  there  might  be  an  agreement  for  a  future 
transfer;  and  that  he  had  left  it  to  the  jury  to  consider  whether  the  course  of 
mercantile  transactions  admitted  of  a  sale  in  this  shape,  or  of  any  legal  transfer 
of  the  property,  without  an  indorsement  of  the  bill  of  lading.     Shepherd  con- 
tended that  an  indorsement  on  the  bill  of  lading  was  not  necessary  to  pass  the 
property,  an  actual  delivery  of  goods  under  a  contract  of  sale  was  an  effectual 
transfer.     The  agreement  between  Giles  fy  Hennings,  and  the  master  of  the 
vessel,  was  res  inter  alios  acta,  and  did  not  aflect  the  question  of  transfer 
between  Levin  and  the  Nathans,    The  possession  of  the  bill  of  lading  could, 
after  the  appropriation  of  the  cargo  by  Josephs,  have  given  Levin  himself  no 
tide  to  the  com  against  any  except  the  master  who  had  signed  it,  and  the  party 
attaching  could  have  no  better  right  than  Levin,     He  also  moved  in  arrest  of 
judgment,  upon  the  ground  that  the  foreign  attachment  shown  by  the  plaintifis 
in  the  audita  querela,  in  their  declaration,  was  no  bar.     Giles  ISf  Hennings  do 
not  aver  that  the  money  is  attached  in  their  hands  for  a  debt  which  Nathans 
owe  to  Levin,  but  that  the  debt  itself  is  the  money,  not  of  the  Nathans,  bnt  of 
Levin:  this  declaration  merely  amounts  to  a  plea  of  the  general  issue.    This  is 
similar  to  the  case  of  Lord  Ndson  v.  Tucker,  3  Bos.  fy  Full,  267.     That  was 
a  dilute  between  Lord  Ndson  and  Earl  St.  Fineentf  whieh  of  them  was 
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the  plea  of  audUa  querela  might  be  received,  and  he  prayed  a  writ  of  iUptrH- 
deas. 

Shepherd^  opposed  it,  because  there  had  been,  he  said,  no  notice  of  the  mo- 
tion, and  because  it  was  made  on  the  last  day  of  term,  on  which  a  stay  of  pro- 
ceedings is  not  to  be  granted. 

Tilt  court  held,  that  when  a  party  wished  to  hare  a  grave  question  decided 
by  a  court  of  error,  they  would  not  permit  the  other  party  to  snap  an  execution 
upon  these  very  sharp  technical  objections,  and  granted  the  rule  absolute  in  the 
tirst  instance. 

Giles  4*  Henningt,  in  their  writ  of  audita  querela^  and  in  their  declaration 
thereon,  stated  the  preceding  declaration  of  the  Natluma,  plea,  verdict  and  judg- 
ment: it  then  alleged  the  plaint  of  Smith  fy  Seiffe^  in  the  Mayor's  Court  against 
Leviih  their  averment  that  Crilea  fy  Uennings  owed  Leuin  2800/,,  and  their 
prayer  of  an  attachment  for  that  sum ;  that  bilea  fy  Hennings^  appeared  to  tlie 
attachment,  and  denied  that  th^y  were  indebted  to  Levin  $  that  that  issue  was 
tried,  and  a  verdict  found  that  they  did,  at  the  time  of  the  attachment  issued, 
owe  Levin  2062/.  5«.  9(/. ;  that  execution  was  awarded  for  SnUth  *^  f^aa 
Seijffhy  against  Giles  ^  Henmngs^  for  that  sum,  and  that  the  latter  ao-  ^ 
cordingly  paid  it.  That  that  sum  was  the  produce  of  a  cargo  of  wheat,  consigned, 
and  deliverable  by  virtue  of  the  bill  of  lading,  to  Lenin,  or  his  order,  which 
wheat  was  sold  by  Giles  fy  Hentdngs^  as  agents  for  the  rightful  owners:  tliat 
afterwards,  and  while  the  money  was  in  their  hands,  and  before  any  indorse- 
ment of  the  bill  of  lading,  Lemn^  was  attached  as  aforesaid,  by  the  said  money, 
and  the  same,  thenceforth,  became  liable  to  answer  the  demand  of  Smith  ^ 
Seiffe,  That  Levin,  afterwards,  and  whilst  the  attachment  was  in  force,  by 
Josephs,  his  attorney,  indorsed  a  bill  of  lading  of  the  wheat  to  the  Nathans, 
and  by  virtue  thereof,  they  claimed  title  to  the  wheat,  and  sought  to  recover  the 
said  2002/.  bs.  Oc/.,  the  produce  thereof,  by  their  action  against  Giles  ^  Hen'^ 
nings,  and  that  the  sum  they  thereby  recovered,  was  the  same  produce  of  the 
wheat  attached  by  Smith  ^  Seiffe,  and  paid  to  them  as  the  money  of  Levin, 
and  which  was  paid  them  after  the  verdict  obtained  by  Nathans,  against  Giles 
4*  Hennings:  that  Nathans  had  notice  of  the  attachment,  and  before  judgmeut 
thereon,  put  in  a  bill  of  proof  in  the  Mayor's  Court,  praying  to  be  admitted  to 
prove  that  tiie  money  so  attached  was  the  money  of  them  the  Nathans,  which 
bill  of  proof  they  alterwards  abandoned;  wherefore  Giles  ^  Hennings  prayed 
that  tlie  Nathans  might  not  have  execution  of  their  judgment. 

The  Nat/ums  pleaded  that  they  ought  not  to  be  barred  of  their  execution, 
because  before  the  affirming  the  plaint  of  Smith  4*  Seijffe  against  Levin,  and 
before  the  award  of  attachment  against  him,  on  the  1st  of  November^  1810, 
Levin,  being  lawfully  possessed  oi  the  wheat,  disposed  of  the  same,  by  procur- 
ation of  Josephs  to  Nathans,  for  a  valuable  and  competent  consideration. 
That  the  bill  of  lading  had  not  then  arrived  in  England,  and  that  the  master  of 
the  vessel  refused  to  deliver  the  wheat  without  an  indemnity:  *that  r^^aj 
afterwards,  and  before  the  attachment,  the  Natlians  retained  Giles  ^-  ^ 
Henrungs  to  sell  the  wheat  for  them,  as  their  agenlB,  and  requested  them  to 
undertake  to  indemnify  the  master:  that  Giles  fy  Hennings  accepted  such 
retainer,  and  undertook  to  indemnify  the  master,  upon  an  agreement  between 
the  Nathans  and  Giles  4*  Hennings,  tliat  Giles  4*  Hennings  should,  for  their 
security,  retain  in  their  hands  the  net  proceeds  of  the  wheat,  until  the  arrival 
and  indorsement  of  the  bill  of  lading  to  Nathans^  and  that  they  should  tlien  pay 
the  net  proceeds  to  the  Nathans;  pursuant  where  to  GUes  4r  Hennings  indeiu- 
ziified  tiie  master,  and  received  the  wheat  to  be  sold  by  them  as  agents  for  the 
Nathans ;  and  accordingly,  before  the  attachment,  sold  it  for  2002/.  5«.  9d.: 
that  the  bill  of  lading  afterwards  arrived  in  England,  and  was  duly  indorsed  to 
the  Nathans,  who  gave  notice  tliereof  to  Gilts  4r  Hennings,  and  required  tliem 
to  pay  over  the  proceeds,  which  they  refused;  whereupon  tlie  Nathans  sued 
tlifun,  and  recovered  judgment:  that  they»  Nathans,  did.  not  claim  to  be  Erst 
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oitided  to  the  whent  by  virtue  of  the  bill  of  lading  so  indorsed,  but  by  nrtue  of 
the  disposal  and  assignment  thereof  previously  made,  and  were  entided  to 
demand  the  net  proceeds  from  Giles  ^  Hennings  upon  the  arrival  and  indorse - 
of  the  bill  of  lading  in  pursuance  of  the  said  agreement;  which  they  were  ready 
!o  verify;  wherefore  they  prayed  judgment,  and  that  their  recovery  so  had  might 
stand  in  full  force  and  effect.  The  second  plea  stated  that  Levin  assigned,  and 
the  third  that  he  sold  the  wheat,  to  the  Nathans^  before  the  plaint,  attachment, 
or  award  thereof.  OUeB  ^  Henninffs  replied,  by  taking  issue  upon  the  facts 
of  the  disposal,  assignment,  and  sale  of  the  wheat  having  been  made  to  the 
Nathans  before  the  attachment. 

Upon  the  trial  of  these  issues  at  the  sittings  after  Trinity  term,  1813,  before 
Mansfield,  C.  J.,  the  facts  were  proved  as  before  stated,  with  the  addition 
'5681  ^^^  ^"  *  September,  1810,  Josephs  applied  to  the  Nathans  who  were 
^  then  in  advance  22,000/.  to  Levin,  to  advance  him  1000/.  more  upon 
the  credit  of  this  wheat,  which  Josephs  said  he  then  expected;  and  they 
advanced  that  sum  on  the  terms,  that  so  soon  as  either  the  bill  of  lading,  or  the 
vheat  arrived,  Josephs  should  put  it  into  their  possession  to  cover  the  1000/., 
and  that  whatever  sum  it  should  produce  beyond  that  amount,  should  be  apphed 
in  reduction  of  the  general  balance  due  from  Levin  to  the  Nathans.  All  tliose 
acceptances  had  since  been  paid.  The  indemnity  bond  given  to  the  master 
was  not  produced.  Josephs  at  first  stated  that  the  bill  of  lading  was  indorsed  in 
January  or  Ftbntary,  1811,  but  afterwards  said  he  could  not  fix  the  precise 
time,  nor  say  whether  it  was  earlier  than  June.  He  was  paid  for  his  services 
to  Levin  by  one  third  of  the  profits  of  the  goods  which  he  sent  out.  The 
solicitor  for  Nathans  proved  that  he  recommended  Giles  fy  Hennings  to  file 
under  the  advice  of  their  solicitor  a  bill  of  interpleaded :  GUes  fy  Hennings 
agreed  to  sell  tlie  com  for  Nathans.  The  original  account  of  sales  rendered  by 
them  was  lost.  The  jury,  under  the  persuasion  that  after  a  bill  of  lading  was 
signed  by  the  master  of  a  vessel,  the  caigo  could  not  be  transferred  by  any  other 
means  than  an  indorsement  of  the  bill  of  lading,  and  that  since  the  indorsement 
was  made  afler  the  attachment,  the  property  was  not  transferred  before  the 
attachment,  or  else  believing  that  the  late  arrival  and  indorsement  of  the  bill  of 
lading  was  a  badge  of  fraud,  found  a  verdict  for  the  plaintiffs  in  the  audita 
querela. 

Shepherd,  in  Michaelmas  term,  1813,  moved  for  a  new  trial,  as  well  on  the 
ground  of  a  misdirection,  as  that  the  verdict  was  against  evidence :  suggesting, 
that  Mansfield,  G.  J.,  had  directed  the  jury  that  the  cargo  could  not  be  assigned 
*5601  ^  ^^^  Nathans  by  any  other  medium  than  *an  indorsement  and  delivery 
-^  of  the  bill  of  lading,  though  there  might  be  an  agreement  for  a  future 
transfer;  and  that  he  had  left  it  to  the  jury  to  consider  whether  the  course  of 
mercantile  transactions  admitted  of  a  sale  in  this  shape,  or  of  any  legal  transfer 
of  the  property,  without  an  indorsement  of  the  bill  of  lading.  Shepherd  con- 
tended that  an  indorsement  on  the  bill  of  lading  was  not  necessary  to  pass  the 
property,  an  actual  delivery  of  goods  under  a  contract  of  sale  was  an  effectual 
transfer.  The  agreement  between  Giles  ^  Hennings,  and  the  master  of  the 
vessel,  was  res  inter  alios  acta,  and  did  not  afifect  the  question  of  transfer 
between  Levin  and  the  Nathans.  The  possession  of  the  bill  of  lading  could, 
after  the  appropriation  of  the  cargo  by  Josephs,  have  given  Levin  himself  no 
title  to  the  com  against  any  except  the  master  who  had  signed  it,  and  the  party 
attaching  could  have  no  better  right  than  Levin.  He  also  moved  in  arrest  of 
judgment,  upon  the  ground  that  the  foreign  attachment  shown  by  the  plaintiffs 
in  the  audita  querela,  in  their  declaration,  was  no  bar.  Giles  4*  Hennings  do 
not  aver  that  the  money  is  attached  in  their  hands  for  a  debt  which  Nathans 
owe  to  Levin^  but  that  the  debt  itself  is  the  money,  not  of  the  Nathans,  but  of 
l^in:  this  declaration  merely  amounts  to  a  plea  of  the  general  issue.  This  is 
similar  to  the  case  of  Lord  Nelson  v.  Tucker,  8  Bos.  ^  Pull.  267.  That  was 
m  diipate  between  Lord  Nelson  and  Earl  St»  Vmcentf  whieh  of  them  was 
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entitled  to  certain  prize  money  which  was  in  the  hands  of  TYiefer.  Lord  St, 
Vincent  sued  7\icktr,  Tucker  gave  notice  to  Lord  Nehon  to  come  in  and 
defend;  which  Lord  Nelson  did  not  choose  to  do:  Lord  St,  Vincent  recovered 
in  the  King's  Bench  against  Tucker,  Lord  Nehon  then  sued  Thicker  in  this 
court,  and  at  the  trial  it  was  attempted  to  be  set  up  as  a  defence,  that  the  same 
money  had  been  recovered  by  I^rd  St,  Vincent  in  the  Court  of  King's  Bench : 
but  it  was  held  that  that  circumstance  *wa8  no  defence.  On  a  motion  r^i^A 
for  a  new  trial,  or  a  special  verdict,  this  court  was  divided,  and  the  case  ^ 
went  to  the  King's  Bench  in  error,  which  uilimateiy  decided  for  Lord  Nelson, 
4  £ast,  238. 

The  court  granted  both  rules  nisi,  and  to  the  last  it  was  annexed,  that  die 
plaintiffs  in  the  original  action  might  take  out  execution. 

In  this  term,  the  court  directed  the  counsel  first  to  consider  the  question  in 
arrest  of  judgment. 

Lens  and  Vaughan  contended  that  the  adjudication  of  the  Mayor's  Court 
bound  Levin  and  the  Nathans^  1st,  because  they  claimed  under  him,  and  were 
identified  with  him.     The  prior  judgment  in  this  court  had  proceeded  on  the 
ground  that  there  was  no  privity  between  Levin  and  Nathans.     2dly.  The 
proper  matter  to  be  pleaded  by  way  of  audita  querela  is  that  which  did  not 
come  in  time  to  be  an  answer  in  the  action,  either  in  bar  or  puis  darrein  con- 
tinuance, but  would  have  been  a  defence  therein  if  it  had  occurred  soon  enough. 
It  would  have  been  a  bar  here,  to  plead  that  the  property  claimed  by  the  plain- 
tiif  had  been  taken  from  the  defendant  as  the  property  of  a  person,  who  had  it 
by  a  prior  right,  if  the  judgment  had  been  complete  soon  enough  to  be  pleaded  in 
bar,  or  puis  darrein  continuance :  tlie  sum  is  taken  out  of  the  hands  of  the  gar- 
nishee by  an  execution  upon  that  judgment,  and  that  discharges  him.    HUchin 
V.  Campbell,  2  Bl.  827,  S.  C.  3  fVils,  304.     Recovery  in  a  personal  action  is 
a  bar  to  another  recovery  by  the  same  person  for  the  same  thing  for  ever.    De 
Grey,  C.  J.,  says,  Nemo  debet  bis  vexari  pro  eadem  cuusa.     The  condemna- 
tion changes  tlie  right  to  the  property,  and  no  one  who  comes  in  by  a  subse- 
quent tide  can  controvert  it     3dly .  The  defendants  in  the  audita  querela,  by  filing 
their  bill  of  proof,  become  parties  to,  and,  by  abandoning  it,  acquiesce  in  thai 
judgment :  for  their  bill  of  proof  is  a  part  of  that  record  ;  and  it  is  competent 
ibr  Giles  &,  Hennings  to  refer  to  it  *on  this  motion  in  arrest  of  judg-  r^^'^i 
meut.     [^Curia  contra,]     At  least  this  record  states  that  they  exhibited  ^ 
a  bill  of  proof,  and  made  default  therein,  and,  therefore,  they  had  become  par- 
ties, and  the  judgment  in  the  Mayor's  Court  might  have  been  given  in  evidence 
in  the  original  action  :  die  rejection  by  Giles  &,  Hennings  of  their  equitable 
relief  by  a  bill  of  interpleader  is  immaterial.     Audita  querela  is  not,  like  a 
writ  of  error,  of  common  right,  but  must  be  granted  in  open  court.     The  court 
have,  therefore,  already  exercised  their  discretion  on  the  merits,  and  they  would 
have  refused  the  writ  in  the  first  instance,  unless  they  had  thought  that  the 
facts  constituted  a  good  plea ;  therefore,  the  Nathans  come  too  late  now  to 
insist  on  this  objection.     fAll  the  court  now,  and  repeatedly  in  the  course  o( 
the  preceding  arguments,  held  that  a  writ  of  audita  querela  need  not  be  moved 
for,  but  was  a  proceeding  of  common  right  and  ex  itebito  justitim. 

On  a  subseqlient  day  in  this  term,  the  court  thus  expressed  themselves  as  to 
the  arrest  of  judgment :  The  form  of  this  rule,  is,  Why  there  should  not  be  a  ne^v 
trial,  or  why  the  judgment  in  the  audita  querela  should  not  be  stayed,  and  why 
execution  should  not  be  had  by  the  defendant  in  the  audita  querela  upon  tlie 
judgment  obtained  by  him  in  this  court :  it  did  not  occur  to  us,  when  this  was 
lirst  discussed,  that  the  rule  for  taking  out  execution  applied ;K)  the  former  cause 
rather  than  to  this  :  and  this  further  difficulty  has  since  occurred  to  the  couru 
that  the  plaintiffs  in  the  audita  querela  must  necessarily  be  entided  to  some 
means  of  questioning,  in  a  court  of  error,  the  judgment  which  this  court  rosy 
give,  and  if  they  cannot  do  that,  (as  they  cannot,  in  case  the  court  decide  the 
inattf'i  upon  this  motion,)  it  is  a  clear  reason  why  we  should  not  entertain  the 
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motion.  We  doubt  much  whether  a  motion  in  irrest  of  jndgment  can  be  enter- 
tained upon  an  audita  querela f  and  if  it  ean,  it  does  not  appear  how  it  will 
answer  the  purpose  of  the  defendants  in  the  audita  querela;  for  the 
*5721  *P^"^^^^  ^"  ^®  audita  querela  has  already  obtained  his  writ  of  superse- 
^  dea$  to  stay  the  execution  upon  our  former  judgment,  and  our  arresting 
the  judgment  upon  the  audita  querela  will  not  set  aside  the  supersedeas.  We 
also  doubt  whether  the  plaintiff  in  the  audita  querela  may  not  object  that  the 
defendants  might  have  demurred  to  the  plaintift'^s  declaration  in  the  audita 
querela,  but  have  omitted  so  to  do.  If  they  had  demurred,  as  they  might  have 
done,  and  if  tlie  court  had  given  judgment  thereon  against  the  defendant's  opin- 
ion, the  defendants  might  have  gone  to  a  court  of  error ;  but  they  have 
chosen  to  go  trial :  they  were  told  they  had  another  remedy,  viz.  by  error, 
which  they  may  still  have  aAer  judgment  given  on  verdict  in  this  case.  We, 
therefere,  think  we  cannot  entertain  this  motion  in  arrest  of  judgment.  Conse- 
quently we  must  hear  counsel  for  the  plaintiff  in  the  audita  querela  on  tlie 
rale  for  a  new  trial. 

Lens  and  Vaughun  on  a  subsequent  day  argued  that  the  verdict  was  sup- 
ported by  the  evidence.  [The  court  agreed  that  the  motion  could  not  be  enter- 
tained on  the  ground  or  a  misdirection,  because  it  did  not  appear  upon  the 
report  what  direction  had  been  given  by  the  late  Lord  Chief  Justice  to  the  jury.]] 
The  reluctance  with  which  the  witness  Josephs  had  disclosed  the  date  of  the 
iodorBement  of  the  bill  of  lading,  which  did  not  arrive  till  June,  1811,  though 
tlie  wheat  was  sold  in  November,  1810,  and  the  refusal  of  Giles  Sr  Hennings 
to  give  in  evidence  on  the  last  trial  the  bond  of  indemnity  to  the  master,  well 
warranted  the  jury  in  their  belief  that  there  had  been  no  bona  fide  sale,  dis- 
posal, or  assignment  before  the  attachment  issued.  The  verdict  is  consistent 
with  all  the  evidence,  even  with  that  of  Josephs,  which  might  be  understood 
as  not  proving  an  actual  assignment,  but  only  a  promise  to  assign  at  a  time 
*5731  ^"^^«  when  the  bill  of  lading  should  arrive.  *Even  if  the  wheat 
^  were  pledged  to  the  Nathans  as  a  security  for  their  advances,  a  mere 
lien  would  not  satisfy  the  terms  of  these  issues.  The  terms,  assignment  and 
disposal,  imply,  as  much  as  the  term  sale,  an  absolute  transfer  of  property. 
It  was  a  question  for  the  jury,  and  they  had  decided  it. 

Shepherd,  Best,  and  Copley,  Serjts.,  were  instructed  to  support  theiir  rule 
for  a  new  trial. 

GiBBs,  C.  J.,  on  this  day  delivered  the  judgment  of  the  court.  We  think 
that  there  must  be  a  new  trial  in  this  case.  The  facts,  as  they  have  been  laid 
before  the  court  in  various  proceedings,  are  these ;  Nathans  had  accepted  bills 
to  tile  amount  of  22,000/.  for  Levin.  Josephs,  acting  in  this  country  under  a 
letter  of  attorney  from  Levin,  who  was  abroad,  applied  to  Nathans  for  ail 
advance  of  1000/.  on  Levin^s  account.  Nathans  refused  this,  without  some 
security :  Levin  had  then  a  cargo  of  wheat  on  board  a  vessel  destined  to  this 
eountry,  but  the  bill  of  lading  was  not  then  arrived,  and  Josephs,  as  the  attorney 
o( Levin,  pledged  this  cargo  to  them  as  a  security  to  cover  the  1000/.  and  the 
acceptances  which  they  had  come  under,  and  undertook  to  deliver  the  bill  of 
lading  to  them  when  it  should  arrive,  and  agreed  that  they  should  apply  the 
produce  of  the  cargo  in  discharge  of  the  1000/.,  and  what  they  might  be  obliged 
to  pay  under  their  acceptances.  'The  vessel  arrived  before  the  bill  of  lading. 
Josephs  would  have  handed  over  the  cargo  immediately  to  Nathans,  but  the 
eaptain,  who  had  signed  a  bill  of  lading  to  Levin  or  order,  refused  to  deliver  it 
without  the  bill  of  lading,  or  an  indemnity.  Nathans  employed  Giles  ^  Hen' 
rungs  as  their  brokers  to  receive  and  sell  the  cargo,  and  the  captain,  upon  th^ 
indemnity  of  Giles  4*  Hennings  delivered  it  to  them  on  account  of  Nathans, 
*574l  ^^  ^^^  ^  Levin^s  interest  was  concerned,  the  'delivery  to  Nathans  was 
^  complete,  but  Giles  ^  Hennings  were  to  retain  the  proceeds  until  the 
bill  of  lading  was  produced;  for  if  Levin  should  have  indorsed  the  bill  of  lading 
to  a  third  person  for  a  valuable  consideration,  the  captain  might  be  answerable 
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for  the  cai^  to  such  third  person,  and  Giles  4*  HenningM  would  then  be 
answerable  over  to  the  captain  upon  their  indemnity.  The  cargo  was  sold; 
and  in  this  state  of  things  a  creditor  of  Levin  instituted  a  suit  against  him  in  the 
Mayor's  Court,  and  attached  the  produce  in  the  hands  of  Guts  4"  Uennings 
by  a  process  of  foreign  attachment,  treating  it  as  a  debt  due  from  them  to  Levin, 
Subsequent  to  this  attachment  tlie  bill  of  lading  arrived,  anfl  was  delivered  by 
Josephs  to  Nathans^  who  thereupon  demanded  the  money  from  Giles  k 
Hermings,  and  brought  an  action  against  them  for  it  in  this  court.  Pending  the 
attachment,  Nathans  obtained  a  verdict  in  their  action  against  (riles  4-  Hen' 
nings  ;  but  before  judgment  thereon,  the  plaintiff  in  the  Mayor*s  Court  obtained 
a  verdict  and  judgment  in  that  court  against  Giles  ^  Hennings  the  garnishees, 
and  they  were  obliged  to  pay  the  money  under  that  judgment.  GUes  4*  Hen* 
nings  then  moved  for  a  new  trial  in  this  court,  which  was  refused,  and  judg- 
ment was  entered  up  against  them  here.  They  afterwards  brought  their  m/</t7a 
querela  against  Nathans  to  be  relieved  from  that  judgment.  It  is  enough  to 
state,  for  the  present  purpose,  that  the  cause  went  to  trial  upon  several  issues, 
and  that  the  only  questions  in  dispute  at  the  trial,  were,  whether  Ltvin  had 
disposed  of,  assigned,  or  sold  the  cargo  of  wheat  to  Nathans  before  the  attach- 
ment, as  the  defendants  had  in  their  several  pleas  alleged :  the  jury  found  a  ver- 
dict for  the  plaintiffs  upon  all  the  issues  ;  and  the  defendants  obtained  a  rule  10 
show  cause  why  there  should  not  be  a  new  trial,  which  rule  is  now  before  us. 
The  late  Lord  Chief  Justice,  before  whom  the  cause  was  tried,  after  he  had 
reported  *the  evidence,  stated  to  the  court  that  the  jury  thought  that  as  r^^^^ 
the  bill  of  lading  was  not  indorsed  before  the  proceeding  by  attachment,  ^ 
which  was  the  defendants*  plea,  there  was  not  a  complete  sale  to  the  Nathans, 
It  is  unnecessary  for  me  to  go  through  the  evidence,  which  the  defendants  pro- 
duced in  support  of  their  pleas ;  because  we  think  that  the  jury  founded  their 
verdict  upon  a  mistaken  principle.  We  are  of  opinion  that  Leoin  might  have 
disposed  of  the  cargo  so  as  to  take  it  out  of  the  reach  of  the  attachment  before 
the  bill  of  lading  was  indorsed.  Sir  James  Mansfield,  in  delivering  the  judg- 
ment of  the  court  upon  the  motion  of  Giles  fy  Hennings  for  a  new  tri:il  in 
Nathans*  cause  against  them,  stated  this  in  express  terms:  adding  that  Nalhmis 
had  a  complete  title,  subject  only  to  Levin's  dishonestly  indorsing  the  bill  of 
lading  to  some  other  person  for  a  valuable  consideration.  Upon  this  ground 
the  court  discharged  the  rule  for  a  new  trial  in  that  case,  and  upon  the  same 
ground  we  think  the  present  rule  must  be  made  absolute. 

1  have  gone  through  the  facts  of  this  case  more  at  large  than  was  necessary 
for  disposing  of  the  present  rule,  meaning  to  say  a  few  words  upon  anoilier 
point,  which,  if  it  were  left  wholly  unnoticed,  might  lead  to  some  misapprehen- 
sion. It  was  strongly  urged  in  the  course  of  the  argument,  that  Nathans  had 
no  property  in  the  cargo,  but  only  a  lien  upon  it,  until  the  bill  of  lading  was 
indorsed  to  them.  I  do  not  enquire  whether  the  fact  was  so  or  not ;  nor  whe- 
tlier,  if  it  were  so,  the  plaintiffs  could  or  could  not  avail  themselves  of  it  upon 
these  issues:  but  I  am  most  clearly  of  opinion  that  xi  Nathans  had  a  lien  upon 
this  cargo,  and  nothing  more,  no  creditor  of  LevirCs  could  attach  it,  or  the  pro- 
duce of  it,  in  their  hands,  or  in  the  hands  of  those  who  held  it  for  them,  without 
discharging  such  lien.  Without  doing  this,  /^t-m  himself,  could  nut  have 
recovered  it  from  ♦them,  nor  from  Giles  4"  Hennings,  who  held  it  on  r^g^g 
their  account ;  and  they  who  attach  property  as  Levin's,  cannot  have  a  ^ 
larger  right  to  it  than  he  himself  possesaed  before  the  attachment.  Suppi)singt 
therefore,  that  in  the  interval  between  the  delivery  of  this  caigo  to  Gilfs  4r 
Hennings,  on  account  of  Nathans,  and  the  indorsement  of  the  bill  of  lading. 
Nathans  had  a  mere  lien  upon  it,  still  it  could  not  be  attached  as  the  property 
of  Levin,  without  discharging  it  from  the  lien. 

Rule  absolute. 
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SHEPHERD  V.  GREEN  et  al. 


If  an  ■rtioii  is  hanajide  brought  on  a  promissory  note,  the  plaintiff  may  retain  the  venue, 

though  the  action  is  for  other  causes  also. 
And  the  court  will  not  restrain  the  plaintiff  from  proceeding  in  the  venue  he  has  elected, 

for  the  other  causes. 

Shepherd,  Solicitor-General,  had  obtained  a  rale  nisi  to  change  the  venue 
from  Yorkshire  to  London. 

Copley^  Seijt.«  showed  cause,  upon  an  affidavit  that  the  action  was  brought 
on  a  promissory  note. 

Shepherd^  in  support  of  his  rale,  admitted  that  might  be  a  sufficient  objection, 
if  the  action  were  on  the  note  only,  but  it  appeared  by  the  declaration  that  the 
action  was  brought  for  other  causes ;  and,  therefore,  if  it  was  retained  in  York* 
Bkire,  the  plainiifis  ought  to  be  restrained  by  the  court  from  giving  evidence  of 
any  other  matter  than  the  note. 

Per  curiam.  Not  so.  We  cannot  separate  the  causes  of  action.  It  would 
not  indeed  suffice  to  retain  the  venue,  that  the  plaintiff*  should  throw  in  a  count 
for  a  promissory  note  which  did  not  exist,  but  here,  it  being  sworn  that  the 
note  exists,  the  rule  must  be 

Discharged. 


^«.-,  ♦The  Company  of  Proprietors  of  the  STAFFORDSHIRE  and  WOR- 
^'^^  CESTERSHIRE  Canal  Navigation,  v.  The  Company  of  Proprietors 
of  the  Navigation  from  the  TRENT  to  the  MERSEY. 

After  a  new  trial  granted,  the  defendant  cannot  carry  down  the  cause  to  trial  by  proviso 
until  after  the  plaintiff  has  made  default  at  an  assizes  subsequent  to  the  motion. 

Upon  the  first  trial  of  this  cause  a  case  was  reserved  for  ths  opinion  of  the 
court,  in  which  the  facts  being  insufficiently  stated,  the  court  directed  a  new 
trial,  and  upon  the  second  trial  at  the  Stafford  summer  assizest  1813,  a  case 
being  again  reserved,  in  which  the  statement  of  facts  was  still  defective,  the 
court  again  directed  a  new  trial,  after  which  the  defendants  gave  the  plaintiffs 
notice  of  trial,  at  the  Stafford  spring  assizes,  1814,  and  carried  the  cause  down 
by  proviso,  and  the  cause  being  then  called  on,  before  Graham^  B.,  and  the 
plaintiffs  not  appearing,  the  defendants  recorded  a  nonsuit,  which  Shepherd, 
Solicitor-General,  had  in  this  term  obtained  a  rule  niai  to  set  aside.  He  con- 
tended that  inasmuch  as  there  clearly  could  be  no  judgment  as  in  case  of  a 
nonsuit  aAer  a  rale  absolute  for  a  new  trial,  so  neither  under  the  same  circum- 
stances could  a  cause  be  carried  down  by  proviso.  In  Scdk,  652.  Bank^s  case, 
it  is  laid  down,  that  in  civil  actions  the  defendant  shall  never  carry  down  a  cause 
by  proviso,  till  there  be  a  laches  in  the  plaintiff,  except  in  causes  where  the 
defendant  is  an  actor,  Ilumpage  v.  Rowley,  4  T,  /?.  767.  affiords  a  solitary 
instance  where  the  defendant  was  specially  permitted  by  the  court  to  carry 
down  by  proviso  the  issue  of  a  record  out  of  Chancery,  without  a  previous 
default  in  the  plaintiff. 

Lena  and  Beat,  Serjts.,  on  this  day  showed  cause,  and  relied  on  Humpage 
V.  Rotoley.  In  Mewbury  v.  Langley,  3  T.  R,  1,  it  was  held  by  Bulier,  J. 
trnmen  that  where  the  cause  *had  once  been  carried  down,  and  was  made  a 
^  remanei  by  consent,  the  defendant  might  carry  it  down  by  proviso  the 
ensuing  assizes,  although  there  were  no  intermediate  default  of  the  plaintiff; 
and  PorzMu9  ▼•  Maadocks,  I  H.  BL  101,  is  there  cited  by  the  reporter. 
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Humpage  v.  Rowley  stood  on  its  especial  ground.  There  is  no  reason  why 
the  defendant  should  not  try  by  proviso  at  the  very  next  assizes  after  a  new 
trial  granted,  for,  by  his  notice  of  trial,  he  apprizes  the  plaintiflf  that  he  must  be 
prepared. 

GiBBS,  C.  J.  stopping  Shepherdf  who  was  prepared  to  support  his  application. 
The  nile  is  established,  that  the  defendant  cannot  carry  a  cause  to  Xnki  by  pro- 
viso till  there  has  been  a  default  of  the  plaintiff*.  The  only  case  tliat  comes 
near  this  is  Humpage  v.  Rowky:  but  that  was  a  peculiar  case,  on  an  issue  out 
of  chancery :  that  was  not,  strictly  speaking,  a  carrying  down  of  the  record  by 
proviso:  it  was  a  special  order;  and  only  proves  that  where  the  plaintiff* hangs 
back  from  carrying  down  a  cause  out  of  chancery,  which  ought  to  be  carried 
on,  the  court  will  permit  the  defendant  himself  to  carry  down  the  record.  If 
this  were  an  authority  for  the  use  of  trial  by  proviso,  it  would  extend  much 
too  far:  it  would  go  to  all  cases.  Certainly  tliere  can  be  no  judgment  as  in 
case  of  a  nonsuit  in  this  c^use,  but  tlie  defendant  is  not  without  remedy ;  he  may 
take  down  the  cause  by  proviso,  but  he  cannot  do  that  until  after  the  plaintiff* 
has  made  default. 

Rule  absolute  to  set  aside  the  nonsuit* 


♦HURST,  Demandant;  FOSTER,  Tenant.  [*579 

The  material  part  of  the  deed,  which  is  to  authorize  the  court  to  amend  a  fine  or  a  re* 
eovery,  shall  be  read  aloud  in  the  court  by  one  of  the  aerjeanis  tx  law,  or  by  the  officer 
of  the  court,  but  not  by  the  attorney  for  the  amendment. 

Lens,  Serjt.,  moved  on  a  former  day,  to  amend  a  recovery  by  inserting 
additional  parishes,  amongst  others  Catton,  Upon  reading  the  deed  in  court  it 
appeared  that  the  word  Cotton  was  interlined ;  whereupon  the  court  refused 
the  application,  and  added,  that  this  was  a  lesson  to  the  court  to  be  exceedingly 
careful  in  permitting  the  amendment  of  recoveries,  and  it  surely  would  suggest 
to  the  bar  the  propriety,  in  all  these  cases  of  amendment  of  recoveries,  if  not 
of  themselves  looking  at  the  deeds,  at  least  of  being  assured  th&t  tliose  who  in- 
struct  them  to  apply,  have  looked  at  them,  and  that  there  is  in  them  no  appear- 
ance of  fraud  or  contrivance. 

And  the  court  promulgated  the  rule,  that  thereafter  the  deed  should  never  be 
read  to  the  court  by  any  person  except  by  one  of  their  brothers  of  the  bar,  or 
the  officer  of  the  court,  but  never  by  the  attorney  himself,  who  gave  insiructious 
for  the  application. 

Len»  then  suggested  that  the  deed  was  enroled,  and  that  if  the  name 
of  Cotton  appeared  on  the  enrolment  without  interlineation,  the  court 
would  accept  that  as  evidence  that  the  interlineation  in  the  deed  was  not 
fraudulent. 

Accordingly,  nn  this  day  the  officer  from  the  treasury  of  the  court  attendefi, 
and  produced  the  enrolment;  and  the  name  Cotton  appearing  fairly  written 
therein  without  erasure  or  interlineation,  or  any  circ.mstauce  of  suspicion,  the 
court  granted  the  amendment. 

HaL 
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*BURLEY  V.  BETHUNE,  Clerk,  L.L.D. 
[1  Unmh,  320.  S.  C] 

la  in  iieiioii  sgninst  n  mt^stnte  for  a  milicioas  eontietion,  it  is  not  snfHcient  for  tiM 
piaioiiU'to  prove  bis  innocence,  and  to  call  on  the  defendant  to  show  probable  cause  tot 
the  conviction :  the  plaintifi*  must  give  such  evidence  of  what  passed  on  the  hearing,  by 
calling  the  witnesses  for  the  prosecution  or  otherwise,  that  it  may  appear  there  was  nc 
probable  cause  for  the  conviction. 

This  was  an  action  brought,  as  required  by  the  stat.  43  O.  3.  c.  141,  upon 
ihe  case,  against  a  magistrate,  for  having  in  A/cry,  1813,  maliciously  and 
without  any  reasonable  or  probable  cause,  falsely  and  maliciously  convicted 
the  plaintiff  of  being  a  rogue  and  a  vagabond,  for  that  he,  the  plaintiff,  did  run 
away,  and  leave  his  wife  and  family,  whereby  they  became  chargeable  to  the 
p^h  of  lAngfidd^  and  for  having,  under  color  of  that  conviction,  by  his  war« 
rani,  caused  the  plaintiff  to  be  imprisoned,  until  the  conviction  was  removed  by 
(ertiorari,  and  quashed  by  the  court  of  King's  Bench,  and  the  plaintiff  brought 
up  by  habeas  corpus^  and  discharged.  The  cause  was  tried  at  the  Surry  Lent 
assizes,  1814,  before  Thomson^  C.  B.  The  plaintiff  proved  that  he  had  given 
the  dae  previous  notice  to  the  defendant  of  an  action  for  having  maliciously,  and 
without  any  reasonable  or  probable  cause,  caused  Richard  Bur  ley  of  Ling*^ 
fidd  to  be  unlawfully  convicted  and  imprisoned,  &c. ;  the  plaintiff  also  proved 
that  he  was  married  and  had  a  daughter,  whom  he  had  always  until  and  at  the 
time  of  his  conviction  maintained  in  his  house ;  and  had  maintained  his  wife, 
until  he  detected  her  in  an  adulterous  connection ;  and  on  his  upbraiding  her 
with  it,  in  February,  1812,  she  eloped  with  the  adulterer,  and  slept  with  him 
at  an  inn,  since  which  time  the  plaintiff  had  never  received  her,  nor  contributed 
to  her  maintenance.  That  the  plaintiff  was  apprehended,  and  after  being  kept 
KTcn  days  in  custody,  was  brought  upon  a  charge  of  deserting  his  family, 
before  the  defendant  and  another  magistrate,  who  refused  to  join  in  the  convic- 
*5811  ^^°*  ^^^  ^^  reason,  as  the  witness  believed,  *that  he  had  been  present 
-^  at  a  meeting  of  magistrates  at  Godftone.  The  plaintiff  was  precluded 
by  the  chief  baron  from  proving  what  had  passed  at  that  meeting,  where  the 
plaintiff  had  in  fact  been  summoned  by  the  parish  officers,  who  had  relieved  his 
wife,  upon  a  similar  charge  made  before  three  magistrates,  which,  on  hearing 
the  facts,  they  dismissed ;  but  the  plaintiff  further  proved  that  the  defendant 
convicted  him,  and  that  he  underwent  seven  weeks'  imprisonment,  under  a 
Warrant  issued  by  the  defendant :  and  that  the  conviction,  which  did  not  set 
oui  the  evidence  of  his  offence,  was  quashed  by  the  court  of  King's  Bench,  (in 
tnith,  upon  that  ground.)  Here  the  plaintiff  left  his  case  ;  and,  for  the  defend* 
aat,  it  was  objected,  that  the  plaintiff  had  not  proved  the  want  of  reasonable  or 
probable  cause  for  the  conviction,  which  it  was,  under  the  act  43  G,  3,  c.  141, 
incumbent  on  him  to  do.  For  the  plaintiff,  Best,  SerjL,  distinguished  this  from 
the  case  of  an  action  for  a  malicious  prosecution  after  a  bill  found  by  the  grand 
inquest,  which  is  prima  facte  evidence  of  reasonable  and  probable  cause  for  the 
prosecution,  and  requires  to  be  rebutted,  but  hAe  the  innocence  of  the  plaintiff 
being  clearly  proved,  and  no  prima  fade  evidence  of  reasonable  or  proba])le 
cause  against  him,  it  was  incumbent  on  the  defendant  to  show  the  existence  of 
reasonable  and  probable  cause.  For  the  defendant  it  was  also  objected  that 
the  plaintiff  must  be  nonsuited,  because,  1.  The  notice  of  action  was  for 
causing  the  plaintiff  to  be  convicted,  whereas  the  action  was  for  convicting ;  2. 
That  the  notice  described  the  plaintiff  as  of  Lingfield^  whereas  the  proof  was, 
that  he  lived  in  service  at  Seal  in  Kent.  Thomson^  C.  B.,  thought  that  the 
statute  43  G.  3,  meant  to  put  actions  against  justices  for  acts  done  in  the  exe- 
cution of  their  office  on  the  same  ground  as  actions  for  malicious  prosecutions, 
iod  that  it  was  incumbent  on  the  plaintiff  to  give  proof  of  the  want  of  probable 
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cause,  according  to  the  decision  in  PureM  ▼.  ^Macnamara,  9  Ea9tf  361,  ^^^ 
and  no  evidence  was  here  given  by  the  plaintiff  of  wliat  passed  before  ^ 
the  magistrate  at  the  time  of  making  the  conviction,  and  he  nonsuited  the  plain- 
tiff principally  on  this  ground,  though  he  attached  some  weight  to  the  first 
objection  on  the  notice. 

Beaty  in  this  term,  had  obtained  a  rule  nift  for  setting  aside  the  nonsuit,  and 
granting  a  new  trial,  insisting  that  in  this  case  the  plaintiff  had  proved  enoug[h, 
and  all  that  a  person  charged  with  an  offence  before  a  magistrate  ordinarily 
had  it  ill  his  power  to  prove ;  for  he  usually  has  no  witnesses  with  him,  nor 
any  professional  assistance.  The  magistrate,  on  the  other  hand,  had  the  depo« 
siitons  of  the  witnesses  for  the  prosecution  reduced  to  writing,  which  he  roiglit, 
without  difficulty,  have  produced  to  exculpate  himself,  by  showing  that,  not« 
withstanding  the  plaintiff's  innocence  afterwards  proved,  there  were  appear- 
ances existing  at  the  time  of  the  conviction,  which  made  a  probable  cause. 
With  respect  to  the  objections  taken  to  the  notice,  the  statute  required  only  that 
the  residence  of  the  plaintiff's  attorney  should  be  truly  stated,  which  was  com- 
plied with,  and  the  erroneous  description  of  the  residence  of  the  plaintiff  him- 
self was  immaterial.  2.  The  convicting  was  comprehended  within  the  allega- 
lion  of  causing  to  be  convicted ;  and,  at  all  events,  the  notice,  as  well  as  thn 
action,  embraced  the  causing  to  be  imprisoned,  and  that  grievance  was  proved. 

Faugfum,  Seijt.,  who  on  this  day  would  have  shown  cause  against  the  rule, 
was  stopped  by  the  court 

Bent  and  Onslow^  Serjta.,  in  support  of  the  rule,  ui^ed  that  the  plaintiff  had 
not  the  means  of  producing  the  depositions,  for  they  were  not  in  liis  custody; 
that  one  part  of  the  couviction,  viz.  that  of  the  plaintiff's  leaving  his  family, 
was  entirely  without  a  pretence,  for  the  complaint  against  him  was  only  ol*  his 
leaving  his  wife.  If  *it  is  incumbent  on  a  person  falsely  convicted,  to  p,gg^ 
prove  in  his  case  all  that  passed  in  evidence  before  the  magistrate,  the  '- 
subject  is  placed  by  this  act  in  a  desperate  condition.  In  PurceU  v.  Mamamara, 
a  bill  was  found  by  the  grand  jury,  which  was  prima  facie  evidence  of  probable 
cause,  to  be  rebutted ;  in  this  case  no  act  of  any  third  person  encourages  the 
slightest  presumption  of  probable  cause,  and  the  plaintiff's  former  acquittal  by 
the  magistrates  of  the  county  is  a  very  material  circumstance. 

GiBBs,  C.  J.  This  is  an  action  against  a  magistrate  for  having  convicted  the 
plaintiff  maliciously  and  without  any  reasonable  or  probable  cause,  and  by  tiie 
act  43  G.  3,  c.  141,  the  plaintiff  is  not  to  recover  more  than  2d.  unless  he 
states  in  his  declaration,  which  must  be  in  an  action  on  the  case,  that  the  act 
complained  of  was  done  maliciously,  and  without  any  reasonable  or  probable 
cause.  And  the  question  is,  whether  in  this  case  the  plaintiff  has  proved  that 
the  defendant  convicted  him  maliciously  and  without  reasonable  or  probable 
cause.  The  principle  is  admitted,  but  the  question  is,  what  is  that  matter, 
whereof  it  must  appear,  by  the  evidence  in  the  action,  that  there  was  no  reason- 
able, or  probable  cause  ?  There  is  a  wide  distinction  between  an  action  against 
the  prosecutor  for  a  malicious  prosecution,  and  an  action  ag<iinst  a  magistrate 
for  a  malicious  conviction.  In  the  former  case,  proof  that  there  was  iu  reality 
no  ground  for  imputing  the  crime  to  the  plaintiff,  shows  that  the  prosecution 
was  instituted  without  probable  dhuse,  and  malice  may  be  inferred  from  thenre. 
What  passed  at  the  trial  is,  in  that  case,  immaterial.  The  prosecutor  may  have 
sworn  to  the  truth  of  the  charge,  but  that  will  not  show  that  he  had  a  probable 
cause  for  it.  In  an  action  against  the  magistrate  for  a  malicious  conviction,  tlie 
question  is  not  whether  there  was  any  actual  ground  for  imputing  the  crime  to 
the  plaintiff,  but  whether,  tqHm  the  hearing,  there  appeared  to  *be  none,  r^^^^ 
The  plaintiff  must  prove  a  want  of  probable  cause  for  the  conviction,  ^ 
which  he  can  only  do,  by  proving  what  passed  upon  the  hearing  before  the 
magistrate,  when  the  conviction  took  place.  The  magistrate  has  notliing  to  do 
with  the  guilt  or  innocence  of  the  offender,  except  as  they  appear  from  the 
evidence  laid  before  him.     The  conviction  must  be  founded  upon  lliat  evideaos 
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alone,  and  it  is  impoasible  to  show  that  there  was  no  probable  cause  for  the 
conviciioD,  without  showing  what  that  evidence  was. 

Heath,  J.  I  am  of  the  same  opinion.  There  might  be  a  malicious  prose- 
cution by  the  parish  officers  without  a  malicious  conviction  by  the  magistrate. 
There  might  be  an  unfounded  conviction  by  the  magistrate  without  malice. 

Chaxbrs,  J.,  concurred. 

Dallas,  J.  Why  did  not  the  plaintiff  produce  the  witness  who  was  sworn 
before  the  magistrate  ?  He  could  have  sworn  to  what  passed  upon  the  hearing 
of  ilie  charge,  and  then  it  would  have  appeared  whether  there  was  any  reason- 
able or  probable  cause  for  the  conviction. 

Rule  dischaiged.t 

t  [See  Mr.  HoW€*m  note  to  the  case  of  FoytUony,  Fonter  §t  a/.,  3  Campb.  61.] 


BLACKBURN  v.  KYMER  et  al. 

[1  Marsh.  223.    S.  C] 

If  goods  are  consigned  by  the  owner  to  W.,  with  directions  to  pay  over  the  net  proceeds 
to  B.,  and  W,  employs  a  broker  to  sell  them,  who  receives  the  money,  B.  can  recover 
from  the  broker  only  the  proceeds,  subject  to  the  same  deductions  and  allowances  as 
W.  was  entitled  to  make,  in  account  with  the  consignor. 

This  was  an  action  for  money  had  and  received,  brought  to  recover  the  pro- 
ceeds of  fifty  hogsheads  of  sugars  shipped  from  Nevis^  by  Morion,  on  board  the 
'58S^  /^orcf  ^Cranstoun,  and  twelve  hotheads  on  board  the  Augusta,  both 
^  ships  belonging  to  WiUiamB  &;  Jrilson,  in  England,  and  consigned  to 
them  under  bills  of  lading  in  the  usual  form,  inclosed  in  letters  from  Morton, 
which  apprized  the  consignees  that  the  goods  were  Morton's  *'  own,  to  be  sold 
(>y  ffViianis  &  fVilsoti  on  half  commission,  the  net  proceeds  to  be  paid  to  the 
piaintitT.*'  ffilliams  Sc  fVUaon  put  the  goods,  on  arrival,  into  the  hands  of  the 
defendants,  who  were  brokers,  for  the  purpose  of  sale ;  they  sold  them  and  re- 
ceived the  proceeds,  amounting  to  1812/.  14«.  Upon  the  trial  of  the  cause  before 
Mnmfield,  C.  J.,  at  the  sittings  aAer  Michaelmas  term,  1813,  the  defendants 
contended  that  tliey  had  a  lien  for  advances  made  to  fViUiams  Sl  Wilson  upon 
these  particular  goods,  but  failed,  in  the  opinion  of  the  chief  justice,  to  establish 
a  specitic  pledge  on  them ;  they  also  claimed  to  deduct  the  charges  of  freight, 
insurance,  commission  on  sale,  custom-house  duties,  and  interest  on  the 
advances  made  for  those  purposes,  proving  that  such  was  their  course  of  dealing 
with  IViiliams  &l  fVilson.  Mansjield,  C.  J.,  reserved  to  them  liberty  to  movo 
upon  these  grounds  to  reduce  the  verdict,  which  passed  for  the  plaintiffs  for  the 
entire  proceeds,  to  1274/.,  by  the  deduction  of  the^e  charges. 

Ac<rordingly  Shepherd,  Solicitor-General,  in  Hlary  term,  1814,  obtained  a 
rule  nisi,  stating  that  as  the  goods  were  consigned  to  fVilliams  &;  Wilson,  and 
^  plaintiff  was  to  receive  only  the  net  proceeds,  the  defendants  in  calculating 
the  net  proceeds  were  entided  to  the  same  allowances,  as  against  the  plaintit)', 
as  they  were  against  Williams  &  Wilson,  who,  having  the  property  in  the 
goods,  had  the  legal  right  of  arranging  with  the  defeudants  the  terms  on  which 
the  defendants  should  conduct  the  busmess. 

*5881  ^-^f  f  ^ijt<9  now  showed  cause  against  this  rule.  He  contended 
-'  the  defendants  were  not  entitled  to  deduct  freight,  because  the  ship- 
owner might  again  recover  the  freight  from  the  plaintiff.  Neither  were  they 
eniiiled  to  the  charges  of  insurance ;  for  the  plaintiff  had  himself  insured  hiis 
own  interest.  They  had  no  right  to  commission ;  for  he  urged  that  the  defend* 
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Ants  had  wrongfully  sold  the  goods,  and  never  were  agents  for  the  plaintifr.  As 
to  interest  on  the  advances,  the  plaintiff  was  not  bound  by  the  course  of  dealing 
that  WUliams  ^  Wilium  might  adopt,  and  it  was  not  an  allowance  that  became 
due  without  special  contract. 

Shepherd,  in  support  of  his  rule.  The  fallacy  is,  that  the  plaintiff  argues  as 
if  he  were  consignee,  which  he  is  not :  but  Williams  fy  PFtlson  are.  Tiiey 
have  the  legal  property  in  the  sugars,  and  are  only  to  distribute  the  net  proceed^-. 

GiBBs,  C.  J.  You  need  not  trouble  yourself  further.  The  question  is,  for 
whom  did  the  defendant  sell  these  goods,  by  whom  were  they  employed,  and 
to  whom  are  they  accountable  for  the  proceeds?  They  were  employed  b^ 
fVUlianu  fy  WiUon:  was  that  a  rightful  or  wrongful  employment?  For  if 
wrongful,  the  plaintiff  may  say,  I  disavow  this  sale ;  I  come  in  and  claim  the 
gross  proceeds  of  my  property.  But  Morton  had  a  right  to  dispose  of  these 
sugars,  and  had  not,  so  far  as  appears,  divested  liimself  of  the  right  of  directing 
how  they  should  be  applied.  He  writes  to  fflUiams  4*  ^t/aon,  and  tells  them 
the  net  proceeds  are  to  be  applied  to  the  plaintiff's  use.  What  are  the  net  pro- 
ceeds ?  The  consignees  were  to  insure  :  the  cargo  was  then  on  the  seas :  that 
entitles  them  to  the  charges  of  insurance.  They  were  to  sell  the  goods :  that 
entitles  them  to  the  chaige  of  commission.  As  to  the  interest  of  the  sums 
*lhey  advanced  for  duties,  and  which  is  charged  from  the  time  of  paying  r^gg^ 
them,  they  are  entided  to  interest  from  the  plaintiff,  in  like  manner  as  ^ 
fVilliams  ^  fVilson  would  have  charged  to  Morton,  The  only  remaining 
question  is  as  to  the  freight.  While  the  property  remained  in  the  hands  of 
the  defendants,  so  much  as  it  produced  after  payment  of  the  freight  would  be 
for  the  use  of  Mortoji,  subject  to  any  lien  that  the  defendants  may  have  on  iu 
That,  then,  can  be  nothing  but  what  remains  after  payment  of  freight ;  and  the 
net  proceeds  are  what  remains  after  the  freight,  insurance,  commission,  and  in- 
terest on  the  sums  paid  for  getting  the  goods  out  of  the  custom  house,  are  paid: 
the  defendants,  therefore,  we  are  of  opinion,  are  entitled  to  the  deduction  they 
claim. 

Rule  absolute. 


(IN  THE  EXCHEQUER  CHAMBER.) 


LEYCESTER  et  al.  «.  LOCKWOOD. 

Where  the  grantor  of  an  annuity  conveyed  to  the  grantees  all  his  interest  in  the  yearly 
proceeds  ot  10,000/.,  vested  in  trustees,  (who  were  parties  to  the  grant,  and  covenanted 
to  pay  the  grantees,  but  did  not  convey,)  in  trust  tor  the  grantor  until  default,  and  alter 
deiauU  to  retain  the  arrears  and  costs,  and  in  trust  to  pay  the  surplus  to  himself,  ai)d 
the  memorial  did  not  state  for  whom  the  trustees  of  the  10,0002.  were  trustees;  Held, 
that  this  was  a  fatal  defect,  for  that  they  were  trustees  for  the  grantees. 

And  that  it  was  not  sufficient  to  state  that  the  interest  was  assigned  by  the  indenture 
**  upon  the  trusts  thereby  declared.'* 

This  was  a  writ  of  error  brought  to  reverse  a  judgment  of  the  Court  of  King's 
Bench,  pionounced  for  the  defendant  in  an  action  of  covenant  for  nonpayment 
of  an  annuity,  upon  demurrer  to  the  fourth  plea,  which  stated  that  there  was  no 
memorial  except  that  which  it  set  out,  and  which  the  court  below  held  to  be 
insufficient.  The  material  parts  of  the  pleadings  being  ably  and  concisely  stated 
in  S.  C.  1  Maule  4*  Seiw,  527,  it  is  unnecessary  to  repeat  them  here.  The 
defects  in  the  *memorial  reUed  on  by  the  defendant  in  error,  were,  1st,  r^^a^ 
that  it  did  not  state  that  the  defendant  and  Adom^  were  trustees  for  the  ^ 
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plaintite,  and  their  deceased  partners,  or  the  grantees  of  tho  annnity ;  2d1y, 
ttiat  bj  the  indenture  set  out  on  oyer,  it  appeared  that  the  residue  of  the  interest 
of  the  two  principal  sums  of  6000/.  and  4000/.  which  should  remain  after  pay- 
ment and  deduction  of  certain  yearly  sums  in  the  indenture  mentioned,  was 
conveyed  to  the  plaintiffs  and  their  partners  upon  the  trusts  therein  mentioned, 
but  that  th&  memorial  was  of  an  indenture,  whereby  the  whole  of  the  interest 
of  the  said  two  principal  sums  was  supposed  to  have  been  so  conveyed;  3dly, 
that  the  memorial  stated  that  the  interest  of  the  principal  sums  of  6000/*  and 
4000/.  was  conveyed  to  the  plaintiffs  and  their  partners  upon  the  trusts  in  the 
indenture  declared,  without  stating  what  the  trusts  were ;  4thly,  that  it  was  not 
stated  in  the  memorial,  that  the  plaintiffs  and  their  partners  were  trustees  for 
the  grantor,  or  that  the  grantor  was  entitled  to  receive  the  interest  of  these  sums 
till  default  made  in  the  payment  of  the  annuity,  and  the  residue  of  the  interest 
after  the  annuity  paid. 

This  case  was  argued  in  Hilary  term,  1814,  by 

Bowen  for  the  plaintiffs  in  error.  As  to  the  first  objection,  he  contended, 
that  it  was  not  necessary  to  state  in  the  memorial  that  the  defendant  and  Aclom 
were  trustees,  because  it  was  not  the  deed  memorialised  that  made  them  such, 
but  the  prior  deed  of  1788.  In  the  deed  memorialised  they  do  not  convey 
tiieir  interest,  nor  any  legal  estate,  to  any  persons :  it  continues,  therefore,  in 
themselves,  for  performing  the  trusts  of  the  deed  of  1788.  In  O'CaUaghan 
V.  Ingieby^  9  East,  135,  it  was  decided  that  no  memorial  was  required  of  the 
deed  whereby  the  defendant  conveyed  his  estates  to  Morland  fy  Hammersley 
iii  trust  to  raise  money  by  grants  of  annuities,  although  Morland  4*  Hammerdey 
•5891  ^^^^  conveying  •parties  in  the  deed  creating  the  annuity.  Nor  were 
^  the  defendant  and  Aclom  in  fact  trustees  for  the  plaintiffs.  The  power 
of  attorney  given  by  Boynton  to  receive  in  his  name,  proves  that  the  defendant 
and  •idom  still  continued  trustees  for  Boynton,  not  for  the  grantees  of  that 
aunuity.  Any  acdon  to  be  sued  by  virtue  of  that  warrant  of  attorney,  must  be  sued 
in  Boynton^ 9  name ;  Boynton  covenants,  too,  not  to  release  to  the  defendant,  and 
when  he  assigns  all  his  interest,  the  trustees  do  not  join  in  the  assignment. 
The  deed  even  disaffirms  any  trust  in  them  for  the  plaintiffs,  for  they  covenant 
to  pay  as  Boynton  should  direct,  limit,  or  appoint,  which  may  be  to  his  bankers, 
or  to  any  one  else.  As  to  the  second  objection,  it  has  in  no  case  hitlierto  been 
held  necessary  to  state  what  the  interest  is,  or  the  extent  of  the  estate,  or  the 
extent  of  the  security,  upon  which  the  annuity  is  granted.  Bradford  v.  Bur- 
land,  \  A  East,  246,  first  and  fourth  objections.  As  to  the  third  objection,  that  the 
memorial  only  refers  to,  and  does  not  set  out  what  were  the  trusts  declared  by  the 
indenture,  Askew  v.  Macreth,  2  New.  Rep.  214,  is  the  only  case  where  that 
question  lias  come  before  a  court  of  appeal.  In  the  case  of  Denn  on  the 
demise  of  Dolman  v.  Dolman,  5  71  ^.  641,  it  was  for  the  first  time  decided, 
a  year  after  granting  the  annuity  now  in  question,  that  the  trusts  must  be  set 
out  in  the  memorial.  Taylor  v.  Johnson,  8  Term  Rep.  184,  and  Desenfans 
V.  0*Brien,  3  East.  559,  have  indeed  decided  that  point;  but  as  they  were 
decided  on  motion,  and  as  their  authority  has  been  much  shaken  by  recent 
cases  in  the  Court  of  Common  Pleas,  and  as  the  precedent  used  in  the  present 
case  was  setded  on  behalf  of  a  public  company  upon  great  consideration,  the 
court  will  attribute  due  weight  to  the  cases  which  impugn  this  doctrine.  In  tlie 
rase  of  Defaria  v.  Sturt,  ante  2,  233,  Mansfield,  C.  J.  remarks,  *<  nor  does 
the  act  say  that  the  trusts  shall  be  set  out,  not  a  word  of  that :  the  act  only 
*500l  ^^^^^^^  *i!tiz\,  it  should  appear  for  whom  the  party  is  a  trustee."  And 
^  Clutmbre,  J.  there  says,  that  *'in  Dolman  v.  Dolman  there  must  have 
been  some  inadvertence  of  the  court  in  the  language  they  used,  not  adverting  to 
the  words  of  the  act.**  Some  cases  have  treated  the  question  as  if  the  trusts  were 
a  part  of  the  consideration.  In  the  case  of  Norwood  v.  Underhill,  ante,  4, 346, 
MmsfieldfO.  J.  says,  '*Lord  Kenyon  speaks  of  the  consideration:  theponsidera- 
UOQ  ii  merely  the  price  paid ;  and  Lord  Kenyon  says,  *  the  objectof  the  lesrlslature 
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was  to  hold  the  annuitant  to  a  strict  description  in  the  memorial  of  the  con- 
sideration of  the  annuity:  the  nature  of  the  several  instruments  by  which  it  m 
secured  must  be  accurately  set  forth.'  Now  the  statute  says  no  such  thing/^ 
It  is,  however  unnecessary  to  combat  the  decisions  of  the  Court  of  King*s 
Bench  on  this  subject,  for  they  are  all  distingtiishable  from  this  case,  in  the 
circumstance,  that  in  all  of  them  there  was  in  the  deed  a  conveyance  to  a  trustee 
distinct  from  the  grantee,  whereby  the  trustee  was  in  all  those  cases  clothed 
with  a  trust  for  the  grantor  till  default  in  payment;  but  here  the  grant  is  to  the 
annuitant  only.  Toldervy  v.  AUan^  5  T.  R.  480.  The  circumstance  of  the 
existence  of  trustees  implies  that  there  are  some  other  persons  for  whom  they 
were  trustees.  If  there  is  a  surplus  of  interest,  it  is  a  resulting  trust  for  the 
grantor,  which,  it  was  admitted  by  Lord  EUenborougK  C.  J.,  upon  the  argu- 
ment below,  needs  not  to  be  memorialised.  The  two  last  points  are  so  closely 
interwoven,  that  it  is  difficult  to  separate  them,  and  it  was  on  the  last  point  only 
that  the  court  below  held  the  memorial  defective,  and  that  the  power  of  attorney 
had  passed  an  interest  which  was  to  be  noticed.  In  O^Callaghan  v.  Ingieby 
it  was  decided  that  it  was  unnecessary  to  set  out  the  covenants. 

*Co//fiian,  contra.  The  answer  attempted  to  the  fTrst  objection,  viz.  that  rcggi 
the  defendant  and  Adorn  are  not  trustees  for  the  plaintiffs,  because  they  ^ 
continued  trustees  for  BoyrUon^  is  inconclusive,  for  they  might  be  trustees  for 
both.  Neither  is  the  inference  sound,  that  they  are  not  tnistees,  because  they  cove- 
nan  t.  Many  unnecessary  covenants  are  inserted  ex  majori  cautela:  if  they  are 
made  trustees  by  the  preceding  parts  of  the  deed,  their  subsequent  covenant 
will  not  make  them  cease  to  be  such.  The  parties  correct  the  omission 
of  the  deed  of  1788  by  inserting  in  the  annuity  deed  a  declaration  of  the 
trusts  of  the  surplus  of  the  interest  of  the  10,000/.  The  deed  recites  that 
Boynton  had  agreed  to  grant  the  annuity  with  the  privity  and  knowledge  of  the 
defendant  and  Adorn,  and  Boynton  proceeds  to  assign  to  the  plaintiffs  and  their 
partners  all  the  interest  of  the  10,000/.  in  trust  for  himself  until  default  in  the 
annuity,  and  after  default,  in  trust  to  retain  the  arrears  and  costs ;  and  after 
default,  in  trust  to  pay  the  residue  to  himself,  or  such  persons  as  he  may  ap- 
point. By  this  deed,  therefore,  the  defendant  and  Adorn  were  constituted 
trustees  for  the  grantees.  It  is  said  he  might  appoint  the  money  to  be  paid  to 
)us  bankers  or  any  other,  and  revoke  toties  quotiea.  But  that  is  not  so :  for 
he  has  irrevocably  appointed  by  this  deed  in  favor  of  the  grantees ;  and  the 
defendant  and  Adorn,  with  whose  knowledge  it  is  done,  are  trustees  for  them. 
An  answer  is  attempted  to  the  second  objection,  viz.  that  the  memorial  need 
not  show  the  extent  of  the  estate ;  but  if  it  docs  affect  to  set  it  out,  it  must  do  it 
correctly.  Upon  the  third  objection,  that  it  is  not  sufficient  to  state  the  names 
of  the  persons  for  whom  the  parties  are  trustees,  but  also  the  trusts  themselves, 
it  has  been  so  decided  by  J)enn  ex  dem.  Dolman  v.  Dolman.  Cummins  v. 
Isaac,  8  T.  R,  183.  Taylor  v.  Johnson  Des  Enfans  v.  O'Brien^  and  Asktw 
V.  Macreth :  but  indisputably  the  fourth  objection  must  prevail,  that  at  least 
the  name  of  every  person  *for  whom  another  party  is  trustee,  must  be  r-feno 
set  out :  in  the  last  case,  although  there  was  merely  a  resulting  trust  for  ^ 
the  grantor  until  default,  the  House  of  Lords  held  the  omission  to  notice  it  was 
fatal.  The  plaintiffs  and  tlieir  partners  also  are  trustees  for  a  public  body,  the 
fVestminster  Life  Insurance  Office  :  it  was,  therefore,  the  more  necessary  that 
any  trust  which  they  had  for  another  party  should  be  expressed  and  contradis- 
tinguished from  tliis  in  the  memorial.  But  the  memorial  does  not  notice  the 
express  trust  for  the  grantor  declared  of  the  surplus.  It  is  supposed  that  be- 
cause no  legal  estate  passed  to  or  from  these  trustees,  it,  therefore,  is  not  a  case 
within  the  annuity  act.  But  in  Hood  v.  Burlton,  4  Bro,  Cha.  Cb.  121,  S.  C. 
2  Ves.  jun,  29,  a  court  of  equity  regards  equitable  interests  under  the  annuity 
act,  as  well  as  legal  interests.  So  will  tlie  courts  of  law.  Bradford  v.  But' 
land.  There,  no  legal  interest  passed  to  the  trustee  for  the  grantor,  yet  it  was 
held  to  be  within  Uie  act.     It  cannot  be  doubted  that,  untesfr  for  the  ao- 
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mity  act,  a  bin  in  equity  would  lie  for  the  grantor  against  the  defendant  and 
Mom. 

Bowen  in  reply.  The  defendant  and  Adorn  continued  trustees  for  Boynton 
only,  and  not  for  the  grantees,  until,  at  least,  the  grantees  call  upon  them  for 
payment  of  the  annuity.  After  they  have  compelled  payment  from  Adorn  and 
the  defendant,  perhaps  the  latter  may  become  trustees  for  the  grantees.  The 
argument  raised  upon  the  supposition  that  the  grantees  have  a  trust  for  the 
frestmin^er  Life  Insurance  Office,  fails,  for  the  plaintiffs  and  their  deceased 
partners  were  all  members  of  that  office,  and  are  themselves,  at  least,  jointly 
interested  in  the  annuity,  and  are,  therefore,  the  very  grantees,  and  not  trustees 
for  others.  Admitting  that  if  they  are  made  trustees  by  a  prior  part  of  the 
deed,  their  subsequent  covenant  will  not  discharge  them,  yet  the  defendant  and 
*50al  "^^^^  ^^  "^^  made  trustees  by  any  prior  part  of  the  *deed,  they  are  in- 
-^  troduced  only  for  the  purpose  of  covenanting  to  pay  the  money.  Their 
former  interest  is  not  varied  by  any  act  of  theirs,  but  they  still  continue  bound 
by  the  deed  of  1788  to  pay  over  the  proceeds  to  Boynton  as  long  as  he  lives. 
1q  Johnson  v.  Taylor  it  was  not  ruled  that  a  resulting  trust  for  the  grantor 
needs  be  stated,  but  only  that,  if  it  were  expressed,  it  ought  to  be  stated. 
With  respect  to  the  supposed  necessity  of  stating  the  extent  of  the  estate 
ehaned,  it  is  necessary  only  to  read  the  act,  to  see  that  the  argument  is  with- 
out foundation. 

Cur,  adv.  vult. 

On  this  day  Gibba^  C.  J.,  delivered  the  judgment  of  the  court. 

After  recapitulating  the  pleadings,  he  thus  proceeded.  We  all  are  of  opinion 
that  this  judgment  must  be  affirmed  on  the  same  ground  on  which  the  Court  of 
King's  Bench  proceeded,  namely,  that  the  memorial  is  defective,  and  has  not  pur- 
sued the  act,  nor  done  all  that  the  act  requires  to  be  done  therein.  The  defendant 
and  Adorn  were  originally  trustees  for  Boynton :  after  this  deed  they  became 
trustees  for  the  plaintiffi),  for  securing  this  annuity.  The  memorial  states  that 
the  interest  of  Boynton  was  conveyed  for  secunns  this  annuity :  it  states  that 
the  plaintiffs  were  trustees  for  the  society,  but  it  does  not  state  for  whom  the 
defendant  and  Adorn  were  trustees.  In  that  particular  we  think  the  memorial 
defective  ;  the  act  requires  in  terms  that  the  memorial  should  state  for  whom 
any  of  tlie  parties  are  trustees.  The  defendant  and  Adorn  were  trustees  for 
the  annuitants,  but  the  memorial  does  not  state  for  whom  they  are  trustees,  or 
any  purpose  for  which  they  are  introduced  into  the  deed.  We,  therefore,  think 
the  judgment  must  be 

Affirmed. 


•604]  •COOK  e.  GREEN. 

[1  Marsh.  234.  S.  C] 

If  th«  plaintiflT  Xn  replevin  pleads  three  several  issues,  two  of  which  are  found  for  the 
defendant,  and  one  for  the  plaintiff  with  the  general  costs,  the  defendant  is  entitled  (o 
deduct  thereout  the  costs  both  of  the  pleadings  and  trial  of  those  issues  which  are  found 
for  him. 

In  replevin,  the  defendant  avowed  on  the  plaintiff*,  as  tenant  to  tlie  defendant, 
at  eiffhieen  guineas  per  annum  rent,  and  justified  distraining  for  20/.  lOs.  dJ. 
residue  of  37/.  10s.  for  two  years  rent,  (the  residue  having  been  paid;)  and 
bfcaose  the  goods  were  wrongfully,  fraudulently,  and  clandestinely  removed 


304  Cook  v.  Green.  E.  T.  1814.  [5»4 

from  the  premises  demised,  with  intent  wrongfully  and  unjustlj  to  defraud  the 
defendant  of  his  rent,  and  were  put  in  the  place  in  which,  &€.,  he  avowed  taking 
them  in  the  place  in  which,  &c.  The  plaintiff'  pleaded,  Ist,  that  she  did  not 
hold  in  manner  and  form;  2dly,  that  there  was  nothing  in  arrear;  Sdly,  that  the 
goods  were  not  fraudulendy  removed.  The  defendant  took  issue  on  tfaete 
pleas.  After  the  jury  had  been  sworn  upon  the  trial  of  these  issues  at  the 
Middlesex  sittings  after  Trinity  term,  1813,  before  Mamfield^  C.  J.,  the  cause 
was  referred;  and  the  arbritrator  awarded,  that  the  plaintiff  did  hold  the  pre* 
misea  as  tenant  to  the  defendant,  that  20/.  lOt.  6 J.  rent  was  in  arrear  on  the 
25th  of  Marchi  1813,  and  that  a  verdict  should  be  entered  for  the  defendant  on 
both  those  two  issues ;  but  that  the  goods  were  not  fraudulently  removed,  and 
that  a  verdict  should  be  entered  for  the  plaintiff  with  la.  damages  and  40t  costs 
on  the. third  issue.  The  prothonotary  taxed  for  the  plaintiff  her  costs  on  the 
third  issue,  and  rejected  a  claim  made  by  the  defendant,  to  have  the  costs  of  the 
two  first  issu^,  and  of  the  trial,  allowed  liim  out  ^  the  general  costs  of  the 
verdict, 

Copley^  Serjt,  moved  that  the  prothonotary  might  review  his  taxation,  con- 
tending, upon  the  authority  of  Brooke  v.  WiUett^  2  H.  Bl,  435,  aud  VoUum  v. 
Simpson,  *2  Bos.  Si  Full.  368,  and  Dodd  and  Joddrel,  2  T.  R.  235,  p^^^g 
that  the  defendant  was  entitled  to  have  the  coats,  not  only  of  those  plead-  ^ 
ings,  but  of  the  trial  of  those  issues,  allowed  him  out  of  the  costs  of  the  general 
verdict.  On  the  whole  record  the  plaintiff  is  entitled  to  Is.  damages  and  40«. 
costs.  The  arbitrator  cannot  certify  either  under  the  statute  of  4  Ann.  c.  16, 
8.  5,  or  that  of  22  and  23  Car.  2  c.  9,  s.  136,  as  a  judge  of  assize  may.  The 
only  doubt  of  late  years  has  been,  whether  the  costs  of  the  pleadings  only,  or 
of  the  trial  also  shall  be  given. 

Best,  Serjt.,  showed  cause  in  the  first  instance  against  the  rule.  He  relied 
on  Postan  v.  Stanway,  6  Bast,  261,  as  not  in  principle  distinguishable  from 
the  present  case.  And  urged  that  it  greatly  shook  the  authority  of  the  decisions 
that  have  been  cited.  There  were  no  issues  here,  but  such  as  were  necessary 
fur  the  purposes  of  justice,  and  reasonable  defence  of  the  plaintiff*. 

The  court  relieved  Copley  from  supporting  his  rule. 

Tliis  turns  on  the  construction  of  two  different  statutes  22  and  23  Car.  2,  e.  9, 
8.  136,  and  4  Arm.  c.  16,  s.  5,  depending  on  which,  there  may  be  two  different 
rules  of  taxing  costs  in  replevin,  wherein  both  parties  are  actors;  but  suffice  it 
to  say,  this  point  of  practice  was  decided  in  JJodd  v.  Joddrel,  in  B.  R.,  and  in 
Vollum  V.  Simpson,  where  Heath,  J.,  says,  the  statute  of  Anne  being  a  remedial 
statute,  ought  so  to  be  construed  as  to  advance  the  remedy.  The  costs  yitended 
to  be  given,  appear  to  me  to  be  all  those  costs  which  follow  the  unnecessary 
plea.  The  case  cited  for  the  defendant  differs  from  this  in  a  circumstance 
which  has  always  guided  the  officers  of  the  court,  We  do  not  agree  with  the 
defendant,  that  these  are  the  issues,  which  a  cautious  man  ought  to  take,  in 
order  to  support  his  cause :  if  the  defendant  disproved  either  of  the  tliree,  he  had 
a  good  cause  of  distress :  *there  was  no  reason  of  prudence  or  caution  rteoa 
which  called  on  the  plaintiff  to  aver  those  issues,  which  he  knew  to  be  ^ 
false ;  no  reason  why  he  should  not  content  himself  with  that  which  he  knew 
to  be  true.     The  rule,  therefore,  must  be  made 

Absolute. 
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PETERS  V.  ANDERSON. 

[1  Marah.  838.  S.  C] 

A  person  who  is  indebted  to  another  on  two  soTeral  aoooants,  msf,  on  paying  hita  auMlsy, 
ascribe  it  to  which  account  he  pleases. 

And  his  election  may  either  be  expressed, 

Or  may  be  inferred  from  the  circumstances  of  the  transaction. 

But  if  the  payer  does  not  pay  specifically  on  one  account,  the  receiver  may  afterwards 
appropriate  the  payment  to  the  discharge  of  either  of  the  accounts  that  he  pleases. 

And  if  ne  sue  on  each  account,  $emble  that  he  thereby  declares  his  election,  and  tba 
defendant  cannot,  by  a  subsequent  notice  of  set-off,  elect  to  which  account  he  will 
escribe  the  payment. 

The  plaiotiffaerred  the  defendant  three  years  under  a  covenant,  and  three  and  a  ouarter 
years  more  under  a  simple  contract.  He  received  goods  and  money  during  the  first 
period  in  part  payment;  ne  also  received  goods  and  money  during  the  second  period: 
the  whole  receipts  more  than  covered  the  salsry  due  under  the  covenant :  the  parties 
kept  a  blended  account,  and  made  no  rest  in  it  at  the  end  of  the  first  period.  The  plain- 
tiff brought  covenant  for  the  balance  of  wages  for  the  first  period,  and  attumpait  for  the 
balance  of  wages  for  the  last.  The  defendant  attempted  to  appropriate  bv  set-off  to  the 
discharge  of  the  covenant-debt  as  much  of  the  goods  and  money  as  would  cover  it :  bat 
held,  1st,  that  these  were  two  separate  debts,  and  not  one  account ;  2dly,  that  plaintiff 
bad  the  election  to  ascribe  to  the  second  debt,  for  which  he  had  the  worse  security,  the 
value  received  in  the  second  period,  and  might,  therefore,  recover  in  both  actions. 

Tax  plaintiff  served  the  defendant  as  a  sui^^eon  at  Bonce  Island  for  three 
years,  ending  on  the  23d  of  November^  1808,  under  an  indenture,  whereon  the 
plaintiff  declared  in  covenant  against  the  defendant  for  his  salary,  which  amount- 
ed to  226/.  12«. ;  but  during  the  same  period  he  had  received  from  the  defend- 
ant's agent  at  Bonce  Island,  in  money  and  goods,  (received  at  a  stipulated 
price  as  money,)  97/.  2s.  lOcf.,  leaving  then  due  to  the  plaintiff,  129/.  99.  2d. 
After  three  years  the  plaintiff  agreed,  (not  under  seal,)  to  serve  the  defendant 
u  surgeon  at  Bonce  Island,  at  the  increased  wages  of  175/.  a-year,  under 
which  contract  he  served  three  years  and  one  quarter,  and  thereby  became 
*597l  ^''^^^^  ^  nasi  15«.  for  his  wages:  *but  he  received  during  that  time 
^  from  the  defendant's  agent,  in  money  and  foods,  147/.  7s.  4(/.,  which, 
if  deducted  from  the  last  sum,  lefl  due  to  him  42l7.  7s.  8(/.,  for  which  he  had 
brought  assumpsU.  Both  causes  were  referred,  on  the  terms  that  the  costs  of 
tlie  causes  should  abide  their  respective  events,  and  the  costs  of  the  reference 
and  award  should  be  in  the  discretion  of  the  arbitrator,  who  awarded  that  129/. 
Oi.  td.  was  due  to  the  plaintiff  ip  the  first  action,  and  421/.  7s.  Sd.  in  the  last. 
And  he  further  awarded,  that  if,  by  any  rule  of  law,  the  147/.  7s.  id.  ought  to 
be  applied  in  discharge  of  the  specialty  debt  which  accrued  due  on  the  23d  of 
Nottmbery  1808,  as  the  defended  had  contended,  and  had  desired  to  take  the 
opinion  of  the  court  thereon,  then  tlie  plaintiff  would  not  be  entitled  to  recover 
in  the  action  of  covenant,  but  there  would  then  be  due  to  him  in  the  action  of 
asntmpsU  550/.  16«.  10</.,  and  to  enable  the  defendant  to  take  the  opinion  of 
the  court  on  the  question,  he  stated,  that  the  different  sums  claimed  by  the 
defendant  as  set-off,  were  paid  on  account  generally,  and  not  applied  by  the 
defendant  in  discharge  of  the  first  debt  alone,  nor  was  any  balance  struck  on  the 
23d  oi  Nwember,  1808,  in  the  account  current  kept  by  the  defendant's  agent  at 
Banu  Island;  and,  by  consent,  he  annexed  to  his  award  a  copy  of  the  account. 

Copley,  Serjt..  had  on  a  former  day  moved  to  enter  a  nonsuit  in  the  action 
of  covenant,  upon  the  terms  of  giving  tlie  plaintiff  judgment  in  the  action  of 
•tsumpsit,  for  550/.  I6s,  lOd.,  and  for  the  costs  of  that  action  only,  on  the 
ground  that  the  defendant  had  paid  the  plaintiff  more  in  the  whole  than  was  due 
to  him  on  the  covenant,  and  that  as  the  plaintiff  did  not,  at  the  time  when  he 
feceived  the  payments,  apply  them  to  any  particular  account,  the  defendant  had 
ti  right  to  apply  Uiem  to  the  discharge  of  the  elder  debt.  Dawe  v.  Holdsworikr 
*9M1  ^^^^  ^*  ^^  *ease9, 64,  l^d  Kenyonj.Q.  J.,  there  held  that  as  no.par- 
•     J  tieokr  directioos  had  been  given  at  the  time  of  payment  to  what  account 
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the  {Hiyment  should  be  applied,  he  must  apply  it  to  the  older  debt.  There,  indeed, 
both  the  debts  were  due  on  simple  contracts.  In  Newmarchv,  Cknu  14  Ea»U239f 
where  all  the  cases  are  collected  in  a  note,  Lord  Ellenborough,  0.  J.,  sajs  that 
there  may  be  a  special  application  of  a  payment  made,  arising  out  of  the  nature 
of  the  transaction,  though  not  expressed  at  the  time  by  the  party  making  it 
The  account  between  Uiese  parties  contained  items  embracing  a  part  of  the 
time  of  each  service;  for  instance,  September  8th,  1810,  the  defendants  prove 
a  credit  for  the  plaintiflTs  monthly  note,  paid  to  his  wife  from  the  1st  ofJJprii^ 
1806,  to  the  8th  of  September^  1810,  01/.  7t.  So,  on  the  debtor's  side,  wages 
from  the  2d  o{  February^  1808,  to  January^  1800,  deducting  three  ffuineas  per 
month  to  the  plaintiff's  wife  up  to  AprU^  1808, 350/.  4s.;  these,  and  the  want  of 
rests  in  the  account,  were  evidence  that  the  plaintiff  had  assented  that  all  the 
credits  should  be  applied  to  the  first  debt.  He  also  cited  2  Str,  1 194,  Goddard  v. 
Cox:  Meggot  assignee  of  Wilton  v.  ARUa^  1  Lord  Raym.  286,  where  Lord 
HolU  G.  J.,  lays  down  the  same  doctrine  as  Lord  Kenyon^  but  he  rests  some- 
thing on  the  fact  of  bankruptcy ;  and  Hammersley  v.  Knowly^  1  Etp,  N,  P. 
Cob,  666.  ace.  Another  objection  was,  that  before  the  plaintiff  had  made  any 
appropriation  of  the  several  payments,  the  defendant  had  specifically  appropriated 
them  by  giving  notice  of  set-off  to  the  whole  amount  in  the  action  of  covenant, 
and  had  thereby  acquired  a  right  to  apply  the  goods  and  payments  in  discharge 
of  that  action  only.  It  was  not  equitable  that  the  plamtiff  should  increase  costs 
against  the  defendant  by  keeping  on  foot  two  causes  of  action,  when  he  might 
have  done  away  one  action  by  applying  these  payments  thereto. 

*6iBBS,  G.  J.,  inquired  whether  the  counsel  for  the  defendant  had  r^^a^ 
found  any  case  wherein  a  part  of  the  debt  had  accrued  on  a  deed,  and  L 
part  on  a  simple  contract.  It  might  in  many  cases  be  important  to  the  creditor 
to  retain  his  lien  and  remedy  on  the  deed,  to  as  great  an  extent  as  possible :  for 
in  case  of  the  decease  of  the  debtor,  the  plaintiff  has  a  remedy  against  the  heirs 
for  the  debt  due  on  the  deed.  The  court  inclined  to  think  that  the  set-off  must 
be  confined  to  the  sums  paid  in  the  three  first  years,  and  the  goods  delivered, 
only ;  for  the  sums  paid  aflerwards  on  the  general  account  current,  being  at 
least  equally  applicable  to  both  debts,  would  not  avail  the  defendant  by  way  of 
set-off  in  the  first  action.  Another  point  was,  how  could  the  court  in  this  case 
order  a  nonsuit  to  be  entered  in  the  first  action  ?  Tlie  form  of  the  motion  should 
be  to  set  aside  the  award,  for  which  they  granted  a  rule  mn. 

Best  and  Fauglum,  Seijts.,  now  showed  cause  against  this  rule.  The  gen- 
eral principle  is,  that  he  who  pays  may  at  the  time  of  payment  apply  the  pay- 
ment to  what  account  he  pleases,  but  if  he  does  not  apply  it  to  any  spe- 
cific account,  the  person  receiving  it  may  apply  it  to  what  account  he 
pleases.  As  to  that  which  is  said  by  Holt,  G.  J.,  in  Meggot  v.  Mills,  3d. 
res.t  VIZ.  that  **if  ^.  being  a  trader,  becomes  indebted  to  B,  in  100/.  and  then 
he  quits  his  trade,  and  afterwards  becomes  indebted  to  B,  in  100/.  more,  and 
afterwards  wf.  pays  to  B.  100/.  not  expressing  upon  what  account;  since  so 
much  in  quantity  is  paid  to  B.  as  was  due  to  him  from  •i.,  when  ^,  was  capa- 
ble of  being  a  bankrupt,  it  would  be  too  rigorous,  to  admit  B,  to  sue  a  commis- 
sion of  bankrupt  for  the  old  debt  of  100/;"  it  is  first  to  be  observed,  that  he 
adds,  that  '*  as  to  this,  he  would  not  give  an  absolute  opinion."  Secondly* 
*there  may  be  cases  where  the  circumstances  indicate  an  election  in  the  r^nDn 
party  paying ;  and  in  favorem  of  trade,  Lord  Holt  intended  that  the  ^  ^^ 
debtor  meant  to  appropriate  the  payment  to  die  first  account,  and  not  to  leave 
himself  liable  to  the  rigor  of  a  commission  of  bankrupt,  when  he  could  avoid  iu 
This  was  a  circumstance  which,  in  his  judgment,  afforded  evidence  of  an  in* 
tent  to  appropriate.  In  that  case,  too,  interest  was  payable  on  the  specialty, 
and  the  court  would  not  presume  that  the  payee  paid  money  unappropriated  and 
applicable  by  the  receiver  to  a  simple  contract  debt,  while  he  left  a  bond  debt 
bearing  interest  So,  in  Hammersley  ▼.  JShowlya^  Lord  Kenyon^  qualifies  hk 
assertion  that  the  payer  may  retain  after  the  time  of  payment  the  dection  bor 
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10  applj  it,  by  saying,  **if  it  be  in  pursuance  of  a  forgone  transaction ;"  but  ha 
admits  the  general  rule,  that  on  the  payer's  default  to  elect,  the  election  dcvolTes 
on  the  payee.  Bat  these  cases,  as  well  as  Dawe  ▼.  Holdsworth^  are  exceptions 
10  the  general  rule.  There  are  no  circumstances  to  take  this  case  out  of  the 
general  rule,  and  it  is  for  the  plaintiff's  advantage  to  cling  to  the  higher  security 
which  the  covenant  gives  him.  The  arbitrator  has  here  expressly  found  the  fact 
lliat  die  payer  had  not  applied  the  money  to  any  particular  account.  In  Neuh 
march  v.  Oloy,  the  circumstances  denoted  a  specific  appropriation.  In  Goddard 
▼.  Cox^  the  court  held  that  the  person  receiving  had  the  right  to  apply  the  money 
received  to  which  demand  he  would,  except  where  the  debt  w»9  payable  out  of 
a  different  fund. 

Copley^  in  support  of  his  rule,  did  not  dispute  the  general  position,  that  where 
the  payer  does  not  appropriate  the  payment,  quicquid  recipitur,  recipitur  ad 
modum  redpieniis:  but  here  the  nature  of  the  transactions  afforded  a  strong 
*60l1  i^^^rcnce  that  the  defendant  made  the  several  *payments  and  deliveries 
-*  in  satisfaction  of  the  first  debt.  This  was  precisely  the  case  of  Dawe 
V.  Hold$toorih.  Nothing  there  depended  on  its  being  a  question  of  bankruptcy. 
That  too  was  a  case  where  one  of  the  demands  arose  on  a  specialty,  a  bond,t 
and  the  other  on  a  simple  contract.  The  general  rule  applies  as  much  to  a  debt 
doe  on  specialty  and  simple  contract  conjoin dy,  as  on  either  alone :  the  question 
depends  on  the  right  of  the  receiver  to  elect,  not  on  the  fact  what  is  most  bene* 
ficial  to  him.  In  this  case  there  is  but  one  blended  account,  though  it  consists 
of  several  items,  and  several  of  tliem  apply  to  both  services.  The  rule  was  well 
applied  in  Meggot  v.  A/i7/f,  but  that  authority  is  adverse  to  the  plaintiff. 

Per  euriatn.  We  think  the  arbitrator  has  taken  a  correct  view  of  the  law  of 
this  case,  and  that  the  plaintiff  was  at  liberty  to  apply  the  money  he  received 
to  which  of  the  accounts  he  pleased,  and,  therefore,  might  appropriate  it  to 
his  latter  account,  for  which  he  had  tiie  worse  security,  and  might  leave  the 
first  account  open.  The  person  who  pays  money,  may,  when  he  pays  it,  apply 
the  payment  to  which  account  he  pleases :  but  if  he  does  not  at  the  time  of  pay- 
ment apply  it  to  any  specific  account,  the  receiver  may  apply  it  to  which  account 
•An^n  ^^  *please8.  This  is  admitted  to  be  the  general  law.  It  is  further  admit- 
-^  ted,  if  there  were  a  debt  due  on  bond,  and  another  for  goods  sold,  the  person 
receiving  an  unappropriated  payment,  might  apply  it  to  which  account  he 
would;  but  it  is  said  that  here  was  only  one  running  account,  wages  on  the 
one  side,  and  different  articles  on  the  other,  and  making  but  one  account;  and 
that  it  18  like  the  two  cases  cited,  of  Meggoit  v.  Milla^  and  Dawe  v.  Holdaworth. 
Looking  at  them,  you  will  see,  it  is  only  the  circumstance  of  the  payer  being  a 
trader,  and  the  consideration  of  bankruptcy,  which  made  it  a  question  there. 
In  Mtggott  V.  A/t^f ,  however,  the  debts  were  both  for  goods,  both  arose  on 
the  same  account,  and  it  was  wholly  immaterial  to  which  end  of  the  account 
the  payment  might  be  applied :  and  Lord  Holt  thought  it  should  be  inferred 
that  the  payer  intended  it  to  be  so  applied,  as  to  avoia  what  was  then  thought 
the  criminality  of  a  bankruptcy.  The  court  would  presume  the  defendant  did 
not  mean  to  commit  an  offence.  So,  in  Dawe  v.  Holdsworth^  if  the  first 
debt,  incurred  while  he  was  a  trader,  was  paid  off,  there  was  no  petitioning 
creditor's  debt :  if  it  was  not  paid,  there  was  a  good  petitioning  creditor's  debt 
I  consider  this  case  as  standing  on  the  authority  of  the  case  in  Lord  Raymond^ 

t  Gfl6f ,  C.  J M  on  the  following  day  referred  to  the  caee  of  Daioe  v.  Holdiworthj  and 
after  reading  it,  observed  that  the  bond  was  not  given  in  evidence;  therefore  it  appeared 
that  die  bond  had  been  excluded  from  the  view  of  the  judge,  before  the  debt  which  waa 
contracted  after  the  debtor  ceased  to  trade,  was  presented  to  the  court ;  it  stood  thus :  A 
man  deals  for  five  years  aa  a  trader,  then  leaves  off  trading,  then  goes  on  dealing  for  five 
years  more ;  and  the  court  mean  to  aay  this:  It  cannot  be  considered  that  the  debtor  meant 
to  leave  this  debt  ouutanidiog,  which  subjects  him  to  such  severe  consequences,  when  he 
had  done  that  which,  if  he  were  so  inclined,  was  a  discharge  of  it.    The  caae,  therefore, 

Sees  exactly  ao  far,  and  no  farther  than  the  case  in  Lord  Saifwtond :  it  must  be  taken  as 
r  fheca  wen  ao  bond,  for  nono  waa  proved. 
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and  that  the  court  meant  to  say,  that  it  would  be  too  hard,  that  a  man  having 
made  a  payment  sufficient  to  exempt  him  from  the  operation  of  the  bankrnpc 
laws,  should  not  have  the  benefit  of  paying  off  that  part  of  his  debt  which  sub* 
jeeted  him  to  those  laws.  Lord  Kenyan  and  Lord  Holt  went  both  on  this 
ground :  it  is  an  exception,  and  founded  on  the  circumstance  of  bankruptcy. 
The  counsel  for  the  defendant  has  great  difficulty  in  establishing  that  in  the 
present  case  there  are  not  two  debts,  the  one  by  covenant,  the  other  by  a 
simple  contract.  It  is  impossible  to  say  that  because  they  accrued  for  only  one 
species  of  serrice,  they  were  not,  therefore,  two  distinct  *debts :  a  rtgno 
debt  arising  on  a  deed,  and  a  debt  on  simple  contract,  are  very  different  ^ 
in  their  consequences.  'We  cannot  say  that  because  the  parties  go  on  serving 
in  the  same  manner,  the  salary  due  is,  therefore,  one  debt,  any  more  than  if  a 
man  lent  100/.  on  a  bond,  and  lent  another  100/.  on  a  promissory  note.  l*he 
debts  are,  therefore,  distinct;  and  if  so,  there  is  nothing  to  impeach  the 
validity  of  the  application  of  the  general  nde,  that  payments  made  without  spe- 
cific appropriations  may  be  applied  by  the  person  receiving  the  money  to  such 
debt  as  he  pleases.  We  agree  that  the  payer  might  have  paid  the  money  to  the 
credit  of  a  particular  debt  if  he  would :  we  agree  that  there  are  cases  where  the 
circumstances  show  that  the  money  was  paid  in  application  to  a  particular  debt, 
but  they  do  not  exist  here ;  we,  therefore,  think  that  the  arbitrator  has  judged 
rightly  in  the  view  he  has  taken  of  the  law  of  the  case,  and  that  the  rule 
must  be 

Di8chaiged.t 

t[See  2  Maule  &  Selw.  18,  A'irfty  v.  Duhe  •/  Marthorougk.  1  Starkie  153,  Phtur 
V.  Ltmgi  I  Merivale,  572,  Clayton* $  cane,  2  Barn.  &,  Aid.  39,  Bodenham  et  al.  v.  Fnnkat, 
6  Post.  597,  Bosanquet  v.  Wraif.  1  Barn  &  Aid.  664,  De  Tattet  v.  Shaw  et  al.  Peake's 
Evid.  251.  4  Cranch  317,  Mayor,  <{^.  of  Alexandria  v.  Patten,  6  ib.  9,  Field  t.  HoUand] 


DEWELL  V.  MOXON. 

If  money  be  paid  to  a  atake-holder,  under  a  rule  of  court,  to  abide  the  event  of  a  trial  in 
an  action  of  tort,  and  before  the  trial,  the  auit  abates  by  the  defendant's  death, 
the  plaintiff,  not  having  obtained  any  previous  verdict,  is  not  entitled  to  receive  the 
money. 

In  1808,  the  plaintiflf  brought  an  action  in  tort,  with  a  count  in  trover  against 
the  defendant,  the  owner  of  a  vessel,  and  Biggin^  the  master,  to  recover 
damages  for  their  not  delivering,  free  of  freight,  a  cargo  of  deals,  which,  it  was 
contended,  the  master  had  taken  on  board  at  CarJshofnm  on  tiiose  terms. 
After  a  nonsuit  with  a  rule  to  set  it  aside  and  cause  shown,  ante  1,  391,  the 
court  being  of  opinion  that  there  was  no  purpose  in  making  Biggin  a  defendant, 
but  to  prevent  the  defendant  Moxon  from  having  the  benefit  of  his  testimony, 
ordered  Biggin's  name  to  be  struck  out  of  the  record,  and  made  the  rule  abso- 
lute for  a  new  trial,  upon  the  terms  of  ♦the  defendant  Moxon  paying  to  r-^^^ 
certiiin  bankers  under  a  rule  of  court,  1345/.  the  whole  price  of  deals,  to  ^ 
abide  the  decision  of  the  question  whetlier  he  were  entitled  to  retain  thereotit 
for  the  freight  of  the  deals,  the  sum  of  733/.  0».  4d.  This  was  done,  and  the 
cause  was  again  entered  for  trial,  but  Biggin^  the  master,  being  then  a  prisoner 
in  France^  the  trial  had  been  postponed,  and  for  the  same  reason,  the  cause  had 
ever  since  stood  as  remanet  in  the  paper  of  GuUdkalt.  The  witness  being  now 
returned  to  this  country,  the  plaintiff  gave  notice  of  trial,  but  the  defendant's 
attorney  refiised  to  try  the  cause,  upon  the  ground  that  the  defendant  Jfa:M> 
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was  sioee  dead,  and  that  the  action  had  abated.  Shepherd^  Solicitor-Generalt 
now  moved  that  the  sum  of  733/.  Of.  4(/.,  the  amount  of  the  freight,  might  be 
paid  OTer  to  the  plaintiff,  upon  the  ground  that  his  right  to  it  had  only  been 
suspended  by  the  rule  of  the  court,  and  that  the  defendant's  death  was  a  suf- 
ficient reason  why  he  should  now  receive  it. 

Per  curiam.  The  plaintiff  has  lost  his  defendant  in  an  action  of  tort.  If 
an  action  can  be  maintained  against  the  defendant's  executors  for  this  money, 
the  plaintiff  may  apply  to  the  court  to  permit  this  sum  to  abide  the  event  of 
sudi  an  action  to  be  broughL  But  we  are  asked  to  make  a  rule,  by  which 
we  are  to  put  this  money  into  the  plaintiff's  hands,  and  to  determine) 
without  hearing  the  cause,  that  the  defendant  can  have  no  possible  lien  on  the 
freight,  although  the  plaintiff  has  never  yet  recovered  a  verdict.  We  are  at  a 
loss  to  conceive  by  what  authority  the  court  can  give  the  plaintiff  this  money ; 
he  has  never  yet  established  any  title  to  it,  and  has  lost  the  object  of  his  suit. 
CoQsider  further  what  course  to  pursue. 

Rule  refused. 


•805]  •SIMON  V.  GURNEY. 

[1  Marsh.  237.  S.  C] 

« 

A  writ  oi  fieri  faeiu  from  this  eonrt,  requiring  the  tberiff  to  return  the  money  in  B,  R., 

may  be  amended. 

Best,  SerjL,  had  obtained  a  rule  nisi  to  set  aside  for  irregularity  a  writ  of 
fitri  facias  out  of  this  court,  which  required  the  sheriff  to  have  the  money 
•*  before  us,"  instead  of  "6^ore  our  justices  at  Westminster  ^ 

Marshall^  Serjt.,  who  showed  cause,  prayed  that  the  court  would  amend 
tha  writ,  on  the  face  whereof  it  was  recited  that  the  plaintiff  had  recovered 
**  before  our  justices  at  fVestmmster^^^  so  that  there  was  sufficient  to  amend 
by. 

'Pht  courts  on  the  authority  of  Atkinson  v.  Newton^  2  Bos,  &  Pull.  336,  and 
with  the  consent  of  the  defendant,  permitted  the  writ  to  be  amended  on  pay- 
ment of  the  costs  of  this  rule  and  of  the  amendmenL 


DELANOY  V.  ROBSON. 

h  is  no  reason  against  changing  the  venue,  that,  if  chanced,  the  cause  is  likely  to  be  tried 
by  peraona  intereated  in  the  queation,  if  they  are  likely  to  have  as  strong  an  intereat  on 
ooe  side  of  the  question  aa  on  the  other. 

Whether  an  inaurance  againat  damagca  that  a  ahip-owner  may  be  liable  to  pay  in  conae- 
queace  of  hia  ahip  running  down  another,  be  not  illegal,  qumrt. 

Best,  Seijt.,  having  obtained  a  rule  nisi  to  change  the  venue  from  London 
U>  Durham  .•— 

Shepherd^  Solicitor-General,  showed  for  cause,  that  the  action  was  brought 
for  damages  for  running  down  a  ship,  and  that  in  the  county  of  Durham  wer8 
immerous  societies  of  persons,  who  insured  each  other's  vessels,  not  only 
^aiast  sea  risks,  but  also  against  all  sums  which  the  owners  might  be  obliged  ta 
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pay  for  Mamages  done  by  their  vessels  :  and  that  the  defendant*8  ship  r«gQjf 
was  insured  by  them,  and  the  plaintifT  could  scarcely  have  there  a  jury  >- 
which  would  not  be  interested  to  prevent  his  recovering. 
.    Best  supported  his  rule,  on  the  ground  that  this  was  not  an  insurable  risk, 
therefore  the  jury  could  have  no  interest. 

Per  curiam.  It  would  be  an  illegal  insurance  to  insure  against  what  might 
be  the  consequences  of  the  wrongful  acts  of  the  assured.  But  the  peculiar  char- 
acter of  these  persons  answers  the  plaintifTs  objection.  They  are  assured  as 
well  as  assurers,  and  are  as  much  interested  to  extend  the  principle  of  loss,  as 
to  restrain  it.  Here  is  not  enough  of  interest  in  this  case,  to  prevent  our  send- 
ing it  to  the  venue  to  which  the  defendant  is  entitled  otherwise  to  remove  it 

Rule  absolute. 


The  KING  against  the  sheriff  of  SURRY  in  STONE  v.  WETTENHALL. 

Upon  letting  aside  a  regular  attachment  on  payment  of  coata,  the  question  whether  or  not 
the  attachment  shall  atand  as  a  aecurity  depending  upon  the  fact  whether  a  trial  has  been 
lost,  it  ia  for  the  plaintiff,  who  seeks  to  aualifjr  the  rule,  to  ahow  bv  his  affidavit  the 
necessary  facta,  such  as  the  date  of  the  delivery  of  declaration,  which  may  entitle  him 
BO  to  do. 

Best,  Serjt.,  had  obtained  a  rule  nin  to  set  aside  an  attachment  against  the 
sheriff  on  payment  of  costs.  • 

Vaughan^  Serjt,  opposed  the  rule,  unless  on  the  terms  that  the  attachment 
should  stand  as  a  security. 

Whether  he  was  entitled  to  this  qualification  of  the  rule,  depended  on  the 
question,  whether  the  plaintiff  had  ^lost  a  trial ;  but  this  fact  did  not  ap-  r^acn 
pear,  because  it  was  not  shown  on  the  afiidavits  on  either  side,  on  what  ^ 
day  the  declaration  was  delivered. 

Per  curiam.  On  the  facts  stated  on  behalf  of  the  sheriff,  he  is  entitled  to 
what  he  asks,  on  the  terms  he  offers.  It  is  incumbent  on  the  plaintiff  to  show 
that  the  declaration  was  so  soon  delivered,  that  a  trial  could  have  been  had 
within  the  term  ;  and  that  not  being  done,  the  rule  to  set  aside  the  attachment 
upon  payment  of  costs  must  be 

Absolute. 


REDMAN  V.  WOODMAN. 


Jf  in  an  action  on  a  policy,  which  is  not  included  in  any  consolidation  rule,  the  defendant 
pays  the  premium  into  court,  and  the  plaintiff  takes  it  out,  though  the  plaintiff  had 
failed  in  the  special  counts  in  another  action  on  the  same  ship  and  policy,  he  cannott 
therefore,  be  restricted  from  his  costs  of  the  special  counts  in  the  principal  case. 

The  plaintiff  had  declared  on  a  policy  of  insurance,  with  the  usual  money 
counts.  The  defendant  paid  the  premiums  into  court  on  the  count  for  money 
had  and  received.  The  plaintiff  having  been  nonsuited  on  the  special  counts  ia 
another  cause  on  the  same  ship  and  policy,  (v.  Lowden^  ante,  462,)  took  the 
money  out  of  court  in  tliis  cause;  and  the  prothonouiry  had  taxed  him  his  full 
costs  on  all  the  counts.  There  had  been  no  consolidation  rule.  Faughan, 
Seijt.,  now  moved  that  the  prothonotary  might  review  his  taxation,  contending, 
tl^at  since  it  appeared  by  the  even*  of  the  cause  tried,  that  the  plaintiff  must  have 
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&1ed  on  the  special  counts  in  this  cause,  the  costs  of  those  counts  ought  not  to 
be  allowed  him. 

Ptr  curiam.  The  practice  is  against  this  application.  Unless  there  be  a 
consolidation  nile»  neither  the  plaintiff  nor  his  adversary  can  be  prejudiced  or 
benefited  by  what  has  taken  place  in  another  cause.  In  many  cases  a 
'8061  *P^^^  "'^y  recover  what  he  seeks  to  recover,  either  under  a  special 
-'  count,  or  the  count  for  money  had  and  received ;  and  it  may  be  so 
doabtful  whether  he  can  recover  for  money  had  and  received,  that  he  would  not 
be  safe  in  omitting  special  counts:  and  when  money  is  paid  into  court  on  a 
count  for  money  had  and  received,  the  plaintiff  may  take  it  out,  though  he  may 
think  he  could  also  have  recovered  under  a  special  count  The  defendant  is  not 
without  remedy,  if  the  special  counts  were  unnecessary,  for  he  may  apply  to 
refer  the  declaration  to  the  prothonotary  for  impertinence,  and  then  the 
piotbonotary,  on  a  statement  of  the  facts,  will  see  whether  the  counts  are 
wmecessary.. 

Rule  refused. 


PROMOTION. 

h  this  term  Johi  Vaughan^  Esquire,  Serjeant  at  Law,  was  appointed  Solici- 
tor-General to  His  Majesty. 


mpor  iiiTiB 


CASES 

AROUED    AND    DETERMINED 

COURT  OF  COMMON  PLEAS. 

AND 

OTHER  COURTS, 
TRINITY    TERM, 

INTHS 

FIFTY-FOURTH  YEAR  OF  THE  REIGN  OF  GEORGE  lU,  1814. 


DUBOIS  et  al.,  Assignees  of  SCHROEDER,  v.  LUDERT. 

[1  Marsh.  246.    S.  C] 

If  a  plaintiff  sues  a  defendant,  with  whom  alone  he  believes  he  has  contracted,  but  who  in 
truth  has  a  dormant  partner,  the  defendant  may  plead  in  abatement  that  his  partner 
ought  to  be  joined  in  order  to  compel  a  new  action  against  the  two^  in  which  they  may 
set  off  a  debt  contracted  by  the  plaintiff,  as  the  plaintiff  believed,  to  the  other  partner 
alone,  but  in  which  both  partneiv  «rt,  in  truth,  equiily  interested. 

This  was  an  action  for  not  accounting  for  goods  delivered  to  the  defendant 
to  be  sold  on  commission,  and  sold  by  him.  The  defendant  pleaded  in  abate- 
ment, that  the  promises  alleged  were  jointly  made  by  the  defendant  and 
R,  Graningt  (still  alive,)  and  thereon  issue  was  joined.  The  facts  which 
appeared  on  the  trial  of  the  cause  at  the  sittings  after  Easter  term,  1814,  before 
GU)b8,  C.  J.,  were,  that  certain  business  was  carried  on  at  Heligoland^  osten- 
sibly by  Ludertt  and  certain  other  business  was  done  ostensibly  by  Grordng^ 
in  this  country.  Schroeder  had  since  the  transaction  with  the  defendant  be- 
come 'indebted  to  Groning  upon  transactions  which  had  taken  place  r*A|0 
here,  and  Ludert  was  indebted  to  Schroeder  upon  the  transactions  ^ 
which  had  taken  place  at  Heligoland,  LuderU  however,  was  secretly  a  p^ 
ner  with  Groning  in  all  transactions  carried  on  here,  and  Groning  was  in  like 
manner  secretly  a  partner  in  all  business  done  at  Heligoland.  And  the  object 
of  this  plea  was  to  enable  the  defendant  to  avail  himself  of  the  debt  due  to 
Groning^  as  a  set-ofT.  Gibhs^  C.  J.,  thought  that  the  defendant  must  be  per- 
mitted to  avail  himself  of  his  plea  in  abatement  of  the  secret  partnership,  if  tbe 
(818) 
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defeodant  did  not  thereby  gain  any  unfair  advantage ;  and  he  thought  that  it 
was  not  an  unfair  advantage  to  set  off  the  debts  due  from  all  the  members  of 
one  secret  partnership  against  the  debts  due  to  all  the  members  of  the  otiier 
secret  partnership,  but  he  reserved  the  point,  subject  whereto  tlie  jury,  under 
his  direction,  found  a  verdict  for  the  defendant 

Lens,  Serjt.,  in  this  term  moved  for  a  rule  niai  to  set  aside  the  verdict  and 
haTe  a  new  trial.  He  urged  that  the  question  whether  the  cause  of  action 
were  a  transaction  between  Sehroeder  and  the  two  partners  jointly,  or  Schroeder 
and  one  of  them  separately,  depended  on  the  fact,  what  it  was  at  the  moment 
of  making  tlie  contract,  not  upon  any  thing  that  had  been  since  done.  There 
was  no  option  given  to  the  plaintiff  to  say  which  it  should  be,  but  even  if  the 
piamtiff  had  an  option,  at  all  events  it  was  not  reciprocal;  and  a  dormant  pari* 
Der  cannot  set  up  his  secret  interest  to  defeat  the  claims  of  strangers,  though 
the  stranger  might  charge  both  partners  if  he  could  find  them  out:  but  even  if 
a  secret  partner  had  been  known,  there  must  have  been  an  understanding  at  the 
time  that  the  contract  was.  with  him,  as  well  as  with  the  other,  else  it  is  not  a 
joint  contract     In  this  case  there  was  no  contract  at  the  time  between  Schroe" 

*6111  ^'^  ^"^  ^^  ^^^'  ^^  ^^  ^  private  and  positive  contract  made  *with  an 
-^  individual,  and  is,  therefore,  distinguishable  from  the  ordinary  case  of  an 
artion  against  a  carrier  or  coach  master,  who  pleads  that  there  are  other  partr 
ners  who  are  not  joined. 

GiBBs,  C.  J.  I  think  this  is  put  on  the  true  ground,  viz.  whether,  if  a  nian 
enters  into  a  contract  witlt  one  person,  not  knowing  that  he  has  any  partner* 
and  makes  his  contract  with  that  person  alone,  it  is  competent  for  that  party, 
being  sued,  to  plead  in  abatement  tliat  he  has  other  partners  who  are  not 
joined ;  and  we  are  of  opinion,  that  unless  it  be  shown  that  the  interest  of  the 
plaintiff  is  thereby  materially  altered,  such  a  plea  may  be  pleaded :  and  in  ex- 
perience we  know  it  daily  is  so  pleaded;  and  we  think,  that  when  the  only 
effect  is  to  compel  the  plaintiff  to  bring  a  new  action,  and  that  it  is  no  further 
prejudicial  to  him  than  as  it  may  be  so  considered  with  respect  to  costs,  that  10 
not  such  an  alteration  of  the  interest  of  the  parties,  as  to  exclude  the  plea ; 
and  that  it  is  no  injury  to  the  plaintiff,  to  compel  him  to  bring  such  new  action ; 
and  we  think  that  the  effect  which  would  be  produced  by  a  new  action  in  this 
ease,  namely,  that  of  letting  in  the  set-off  of  the  debt  contracted  with  Groning 
personally 9  is  not  any  such  injury,  that  by  reason  thereof  we  ought  to  relieve 
the  plaintiff  from  tlie  necessity  of  bringing  such  new  action. 

Rule  refused. 


RULE  OF  PRACTICE. 

Vq  motion  for  a  new  trial  will  be  heard,  unless  two  whole  doya'  previous  notice  has  been 

given  to  the  judge  who  tried  the  cause. 

The  court  on  this  day  again  promulgated  their  rule,  that  no  motions  for  a 
new  trial  would  be  entertained,  unless  two  entire  days*  previous  notice  were 

*6121  ^^^"  ^  ^^  Ti^^^%®  ^'^^  ^^^  ^^®  cause*  in  order  that  his  notes  might 
-^  be  in  court  at  the  time  of  the  motion  being  made ;  and  they  declared 
their  determination  rigidly  to  adhere  to  this  rule  in  futurc.t 


t  [See  7  pott.  257,  Sheldon  el  al  v.  SoMckOd.] 
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PINDER  V.  WILKS,  BUSH,  and  WILKS. 

[1  Manh.  248.  8.  C] 

An  implied  attuwipsit  for  freight  upon  the  delivery  of  goods  without  firvt  receiTins  the 
freignt,  will  not  lie  against  three  persons  for  whose  use  the  cargo  was  purchased,  but 
who  are  not  the  consignees  or  holders  of  the  bills  of  lading,  and  who  have  assigned  all 
their  effects  to  a  trustee  for  the  benefit  of  their  creditors  and  themselves,  two  of  them 
only,  without  the  third,  receiving  the  goods  as  agents  for  that  trustee. 

This  was  an  action  of  assun^sii  by  the  master  of  a  vessel  for  the  freight 
of  goods  which  he  had  delivered  upon  request,  without  receiving  the  freight. 
The  three  defendants  were  partners  in  trade,  who  not  wishing  it  to  be  known 
that  they  were  concerned  in  this  cargo,  employed  Parsons  to  cover  it  with  his 
name ;  and  the  bill  of  lading  was  made  out  to  Parsons.  In  the  mean  time  the 
parties  dissolved  partnership,  and  executed  a  deed  of  assignment  of  all  their 
effects  to  another,  Matthias  TFUks^  for  the  benefit  of  their  creditors,  whom 
Matthias  Wilks  covenanted  to  indemnify  against  all  deficiency.  He  then  em- 
ployed the  two  defendants  Wilks^  as  importers  of  this  cargo  under  him,  and 
Bush  was  excluded.  The  cargo  arrivinc^  afVer  this  time  was  delivered  to  the 
two  defendants  Wilks,  acting  under  Matthias  fVilks,  in  whom  the  legal  prop- 
erty of  the  firm  was  vested  in  trust  for  the  three.  Gibhs,  C.  J.,  thought  that 
although,  where  the  master  has  delivered  the  cargo  without  receiving  the  freight, 
an  implied  assumpsit  might  be  raised,  according  to  the  case  of  Cock  v.  Taylor^ 
13  East  399,  to  pay  the  freight,  yet  there  must  be  some  connection  between 
the  persons  who  import,  and  the  persons  to  whom  the  cargo  is  delivered  on 
this  implied  contract :  but  here  Bush  had  nothing  whatever  to  do  with  this 
caivo ;  he,  therefore,  thought  that  the  legal  property  beinff  all  in  Matthias 
fFuks,  the  trustee,  and  the  actual  possession  being  all  in  Jos.  Brown  ffilks 
and  R.  Wilks,  and  none  in  Bush,  no  ^assumpsit  was  raised  against  i-miq 
Bush,  and  he,  therefore,  non-suited  the  plaintiff.  ^ 

Shepherd,  Solicitor-General,  now  moved  to  set  aside  the  non-suit  and  have 
a'  new  trial :  the  estate  of  WUks,  Bush,  and  Wilks,  is  the  estate  for  which  this 
cai^o  is  received,  for  the  benefit  of  the  creditors,  though  Matthias  Wilks  cov- 
enants to  indemnify  them  ;  and  that  estate  is  ultimately  to  be  increased  by  the 
proceeds  of  this  cargo;  if  the  foods  had  been  delivered  to  Matthias  Wilks 
himself,  the  same  assumpsit  would  have  arisen. 

GiBBs,  C.  J.  The  two  Wilks' s  here  received  the  goods,  not  as  constituting 
a  part  of  the  old  firm,  bat  as  new  persons  claiming  under  Matthias  Wilks,  and 
I  did  not  think  their  receiving  the  goods  in  that  new  character,  could  raise  an 
assumpsit  against  the  other  party  under  the  old  firm.  He  added,  this  does  not 
trench  upon  any  of  the  cases  in  which  it  has  been  decided,  that  an  implied 
assumpsit  for  freight  arises  on  the  delivery,  but  goes  on  the  distinction  between 
this  case  and  them.  Since  my  brothers  have  no  doubt  on  the  question,  1  have 
no  hesitation  in  saying  that  since  the  trial  I  have  thought  a  good  deal  on  the 
subject,  and  am  fuUy  of  opinion,  that  no  assumpsit  arises  against  the  third 
partner. 

Heath,  J.  I  see  no  reason  to  disturb  the  nonsuit.  It  cannot  be,  that  every 
testui  que  trust  can  be  made  party  to  every  action  which  can  be  maintained 
against  the  trustees. 

The  rest  of  the  court  concurred. 

Rule  refused. 
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•BRICKWOOD  V.  T.  ANNISS, 

[1  Manh.  250.  S.  C] 

A  plaintiff  who,  baving  sued  out  a  writ  o(  capiat  ad  satisfaeiendum  against  the  principal, 
offers  10  accept  a  composition,  and  ^ives  him  time  to  make  terms  with  his  other  credi- 
tors, does  not  thereby  (the  composition  failing)  discharge  the  bail. 

Best,  Seijl.,  had  obtained  a  rule  nisi  to  set  aside  a  judgment  against  Jamea 
Atadsa,  the  defendant's  bail,  upon  the  ground  that  the  plaintiff,  after  judgment 
obtained,  and  a  writ  of  ecqnas  ab  satisfaciendum  issued  against  the  principal, 
had  told  to  him  that  he  would  accept  a  composition,  if  his  other  creditors  would 
come  into  it,  and  would  give  him  three  weeks  time  to  consult  them,  during 
vhich  time  the  plaintiif  promised  not  to  arrest  him.  The  defendant,  some  time 
after,  communicated  this  to  the  bail,  with  the  addition  that  the  action  was  set- 
tled ;  some  months  after,  the  terms  of  the  composition  not  having  been  com- 
plied with,  the  bail  were  surprised  by  these  proceedings. 

Shepherd^  Solicitor-General,  showed  cause  against  this  rule. 

Btst^  in  support  of  it,  contended  that  the  plaintiff,  by  giving  time  to  the  prin- 
cipal, had  lulled  the  vigilance  of  the  bail,  who  otherwise  probably  would  have 
•urrendered  the  principal  in  their  own  discharge ;  and  the  plaintiff,  having  by 
his  own  act  prevented  the  surrender,  ought  not  now  to  be  permitted  to  take 
advantage  of  it. 

GiBBs,  C.  J.  The  plaintiff  by  remitting  his  legal  diligence  does  not  bar  the 
bail  from  surrendering  their  principal  at  any  moment,  the  plaintiff  has  never  dis- 
armed himself:  he  has  never  put  himself  in  such  a  situation,  that  he  might  not 
at  all  times  proceed  with  this  action.  Either  the  defendant,  T,  Armiss,  did  or 
did  not  state  the  truth  to  James  Anniss,  the  bail ;  if  he  did,  I  am  of  opinion 
*6151  ^^^  ^^  nothing  to  prevent  James  *Anniss  from  rendering  the  princi- 
^  pal :  if  he  did  not  tell  the  truth,  then  James  Anniss  who  did  believe 
him,  and  act  on  it,  must  take  the  consequences. 

Heath,  J.,  concurred. 

Ghambre,  J.    All  that  was  done  was  for  the  benefit  of  the  bail. 

Dallas,  J.,  concurring,  the 

Rule  was  discharged. 


MAYDEW  V.  FORRESTER,  et  ai. 

A  broker,  efiecting  an  insarance,  omitted  to  communicate  a  material  letter,  by  reason 
whereof  the  assured  failed  in  actions  against  some  underwriters,  and  offered  the  broker 
the  defence  of  others ;  and  on  his  refusal,  without  further  consulting  him,  made  restitu 
tion  toothers  who  had  paid  the  losses  without  suit ;  Held,  that  the  assured  might  recover 
sgainst  the  broker  as  well  the  amount  of  these  losses  so  repaid,  as  of  the  others. 

Tan  was  an  action  against  the  defendants  who  were  insurance  brokers,  for 
oot  having  communicated  to  the  underwriters  at  the  time  when  they  effected 
ieveral  policies  for  the  plaintiffs,  certain  letters  which  were  unquestionably 
material,  by  reason  of  which  omission,  the  plaintiffs  having  sustained  losses  to 
the  amount  of  18,000/.,  failed  in  two  actions  on  the  policies,  and  incurred  costs 
U)  the  amount  of  2400/.  more.  The  plaintiffs  had  since  offered  to  the  defend- 
ants the  permission  to  try  as  many  more  causes  as  they  thought  fit,  which  they 
declined.  The  plaintiffs  afterwards  refunded  to  certain  underwriters,  who  had 
ptid  the  losses  without  being  sued,  the  sums  so  paid,  without  offering  the  de- 
jeadaats  the  option  of  insisting  on  the  plaintiffs*  right  to  retain  the  money  so 
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paid.  CribbB^  C.  J.,  upon  the  trial,  at  GuUdhalU  &t  the  sittings  aAer  Eaittr 
term,  1814,  upon  this  point  of  ^e  ca^e,  left  it  to  the  jury,  to  consider  whether 
the  plaintiffs  were  bound  so  to  mix  themselves  with  the  brokers,  that  they  were 
precluded  from  paying  back  those  sums  to  the  underwriters  without  resisting 
an  action  for  them.  The  *jury  found  that  the  plaintiffs  had  pursued  a  r«|»i|. 
reasonable  course,  and  the  plaintiffs  by  agreement  reduced  the  damages  ^ 
to  10,000/.,  with  such  further  indulgence  in  point  of  time  for  the  payment,  as 
the  foreman  of  the  jury  should  direct. 

Len»^  Serjt.,  now  moved  to  set  aside  the  verdict  and  have  a  new  trial,  first, 
questioning  the  materiality  of  the  letter,  secondly  on  the  ground  that  the  defend* 
ants  ought  not  to  be  chai^ged  with  this  money,  which  had  been  voluntarily  re- 
funded, unless  it  were  shown  that  tlie  underwriters  could,  after  a  spontaneous 
payment,  have  recovered  it  back. 

But  the  court  held,  that  it  was  impossible  in  any  point  of  view  to  find  fault 
with  the  verdict,  and 

Refused  the  rule. 


8T0NE,  Plaintiff;  ASHBY,  Deforciant 

Fine  not  amended  by  inserting  more  acres,  where  there  was  no  other  warrant  for  the 
amendment  than  the  fact  that  the  closes  enumerated  by  name  in  the  deed  were  therein 
stated  respectively  to  contain  and  did  contain  acres,  the  aggregate  whereof  was  more 
than  the  number  of  acres  comprised  in  the  fine. 

Vaughan,  Serjt.,  moved  to  amend  a  fine  levied  m  1756,  by  increasing  the 
number  of  acres.  All  the  parties  were  dead.  The  fine  comprized  only  seventy 
acres  of  land,  forty  acres  of  meadow,  and  forty  acres  of  pasture ;  the  deed  to 
lead  the  uses  set  out  the  closes  conveyed  by  a  very  minute  description,  with 
the  several  quantities  of  each  close,  the  whole  of  which,  being  now  added 
together  by  the  secondary,  exceeded  by  seven  or  eight  acres  the  number  men- 
tioned in  the  fine.  There  were,  however,  no  general  words  whatever  in  the 
deed.  A  recent  admeasurement  was  sworn  to,  which  proved  the  quantities  in 
tlie  deed  to  be  correct.  It  was  sworn  the  coni*;or  was  seised  of  all  these  par- 
cels at  the  time  of  the  deed  made  and  fine  levied. 

^The  court  directed  Vaughan  lo  search  whether  there  were  any  rtgi^ 
precedent  of  a  case  wherein  3ie  court  had  increased  the  number  of  acres  ^ 
in  a  fine,  upon  the  mere  circumstance  that  the  quantity  in  the  deed  was  greater 
than  in  the  fine,  it  not  being  sought  to  insert  additional  parcels,  omitted  to  be 
specified,  and  passing  only  by  the  general  words,  but  all  the  closes  being 
enumerated  in  the  deed,  and  the  quantity  only  under-stated  in  the  fine. 

Jidjomatur,\ 


The  reporter  did  not  hear  the  case  again  moved. 


t  But  see  Alesander^  Demandant ;  BleatdaU,  Tenant ;  Ha^ftrd  and  Wife,  Vnuchees 
anitt  iv.  734,  where  under  similar  circumstances,  the  number  of  acres  was  increased. 
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SHEPLET  V.  DAVIS  et  al. 

[1  Marsh.  252.    S.  C] 

S.,  possetsed  of  thirty  tons  of  hemp,  at  his  wharfinger's,  the  cargo  of  a  certain  ship,  sold 
ten  ions  of  it  at  llCi.  per  ton,  pavable  by  the  parchaser*8  acceptance,  and  gave  the 
wharfingers  an  order  to  weish  and  deliTcr.  The  order  was  entered  and  goods  transferred 
in  the  wharfinger's  books.  Before  the  hemp  was  weighed  off,  or  bill  accepted  or  drawn, 
the  purchaser  stopped  payment.  Held  that  the  weighing  being  a  term  precedent  to  the 
delivery,  the  sale  was  incomplete,  and  the  vendor  might  recover  back  the  hemp. 

Teover  for  ten  tons  of  hemp.  The  cause  was  tried  before  Mansfield^  G.  J., 
at  Guildhall,  at  the  sittings  aAer  Trinity  term,  1813,  when  a  verdict  was  found 
for  the  plaintiff,  with  1110/.  damages,  and  40«.  costs,  subject  to  a  case,  which 
stated,  that  the  defendants  were  wharfingers,  and  on  the  10th  oi  October f  1812, 
had  in  their  possession,  at  Dams* a  wharf,  thirty  tons  of  Riga  Rhine  hemp, 
plied  up  together,  the  property  of  the  plaintiff,  and  booked  in  his  name,  which 
hemp  had,  on  the  18th  of  September^  1812,  been  received  into  the  possession 
of  the  defendants,  as  wharfingers,  from  on  board  the  ship  Clara  Magdedena,  in 
the  names  of  MuUtt  fy  Evans^  and,  on  the  3d  of  Octoher  following,  had  been 
*6181  ^<^^^<^rr^^  ^^  ^^  defendant's  books  in  the  name  of  the  pluntlff.     *A 

-'  contract,  dated  on  the  10th  of  October,  for  the  purchase  and  sale  of  ten 
(CDS,  part  of  the  beforementioned  hemp,  was  made  by  Grants  a  broker,  who 
signed  it  with  the  consent  of  the  plaintiff  and  D»  Bromer.  '*  Sold,  for  A/. 
Skqfley,  Esq.,  to  T,  Bromer,  Esq.,  ten  tons  of  Riga  Rhine  hemp,  ex  Clara 
Magdalena,  at  Davia^s  wharf,  at  110/.  per  ton,  paysible  by  the  acceptance  of 
the  buyer,  half  at  three,  and  half  at  four  months,  allowing  the  usual  discount, 
snd  fourteen  days  for  delivery."  The  plaintiff  signed  an  order,  dated  on  the 
same  day,  *«  To  the  proprietors  of  DuMa  wharf,  to  weigh  and  deliver  to 
Bronier  or  bearer,  ten  tons  of  hemp,  ex  Clara  Magdalerui"  The  quantity  of 
ten  tons  was  never  weighed  off  by  tlie  defendants,  or  separated  from  the  rest 
of  the  thirty  tons,  nor  were  the  defendants  ever  required  by  Bromer,  (or  by  his 
assignees  after  his  bankruptcy,)  to  weigh  off  or  separate  the  same;  but  on  the 
lllhof  October,  1812,  the  plaintiff's  order  was  delivered  to  the  defendants,  and 
entered  in  their  books,  and  the  ten  tons,  as  part  of  the  abovementioned  Uiirty 
tons,  stood  in  the  defendants'  books  as  the  property  of  Bromer,  on  and  from 
that  day.  On  the  17th  of  October,  1812,  the  plaintiff  gave  notice  to  the  defend- 
ants that  Bromer  had  stopped  payment,  and  required  them  not  to  weigh  or 
<ieiiver  the  hemp  under  the  beforementioned  order.  No  bill  of  exchange  for  the 
price  was  accepted  by  Bromer,  or  drawn  upon  him  by  the  plaintiff.  The  plain- 
tiflT,  before  this  action  brought,  demanded  of  the  defendants  a  delivery  to  himself 
of  these  ten  tons  of  hemp,  offering  to  pay  them  their  demand  for  warehousing 
the  same,  and  their  charges  in  respect  thereof,  which  the  defendants  refused. 
It  is  usual  in  the  trade  for  the  holders  of  similar  orders,  on  selling  their  interest 
to  a  new  purchaser,  to  indorse  such  order,  and  for  the  same  to  be  again  indorsed 
to  future  purchasers,  without  the  intervention  of  any  actual  weighing  off,  until 
'6191  ^^  ^^v:\e  is  at  last  taken  away. 

•^  *The  case  was  argued  in  Easter  term. 
Best,  Serjt.,  for  the  plaintiff,  urged  that  the  delivery  of  the  hemp  ta  the  bank- 
Tupt  was  incomplete,  because  the  order  was  given  before  the  expiration  of  the 
fourteen  days,  and  was  to  weigh  and  deliver.  At  the  time  of  sale  the  ten  tons 
were  not  a  separate  quantity,  but  parcel  of  a  larger  mass,  and  were  to  be  weighed 
off;  and  that  operation  had  not  been  yet  performed :  nor  had  the  purchaser 
<ioQe  all  that  depended  on  him,  by  applying  to  the  defendants  to  weigh  it,  until 
^ter  which  operation  no  particular  part  of  the  hemp  was  appropriated  to  the 
pocehafer.  The  practice  stated  in  the  trade  to  sell  a  mere  equitable  right,  is 
^'lUBaterial:  but  if  it  nould  in  any  case  avail,  yet  here  the  bankrupt  was  not  thf 
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aflcignee  of  a  contract,  but  the  original  pnrchaaer,  and  the  practice  was,  there- 
fore, inapplicable.  The  stipulated  bill  had  not  been  required  or  ffiven,  which, 
where  it  forms  a  part  of  the  contract,  is  essential  to  be  performed,  as  a  condi- 
tion precedent,  before  the  property  can  pass,  according  to  Hamon  v.  Meyer, 
6  East,  614 ;  and  equally  so,  though  the  price  here  was  ascertained  before 
weighing.  The  order  for  delivery,  too,  was  here  countermanded  before  the 
fourteen  days  had  exphred.  Whitehouae  v.  /Vo»/,  12  East^  614,  which  will  be 
cited  for  the  plaintiffs,  has  been  overruled  in  the  case  of  fFhite  v.  WilkSf  ante, 
176.     There,  too,  the  bill  had  been  given. 

Lens^  Serjt.,  for  the  defendants.  Hanson  v.  Meyer  is  inapplicable,  for  the 
question  there  arose  on  a  sale  of  the  whole  mass,  and  the  weighing  there  was 
necessary  for  ascertaining  the  amount  of  the  bill  to  be  given :  here  the  case  is 
on  the  sale  of  a  definite  part  only,  the  price  of  which  is  known.  This  contract 
was  complete  on  signing  it:  the  period  of  fourteen  days  given  for  delivery  is  not 
a  hctis  penitentise:  the  delivery  might  be  made  within  *that  time.  In  r^e^n 
many  of  the  cases  that  have  arisen  on  a  stoppage  in  transitu,  a  symboli-  ^ 
cal  delivery  has  been  held  to  determine  that  right ;  and  here  the  transfer  in  the 
wharfingers*  books  made  the  delivery  of  the  ten  tons  complete.  So,  the  pay- 
ment of  warehouse-rent  by  the  purchaser,  has  been  held  to  be  the  test  of  a 
complete  delivery.  In  fraliace  v.  Breeds,  13  East,  522,  and  other  similar 
cases,  something  remained  to  be  done  by  the  seller,  and  the  property  did  not 
pass  till  those  acts  were  complete.  The  case  of  fVhitehouse  v.  Frost  is  found- 
ed on  sound  law ;  and  this  case  is  stronger  than  that,  inasmuch  as  the  several 
parts  of  the  hemp  are  not  so  miscible,  as  of  the  oil.  The  bargain  here  is  com- 
plete, and  this  is  the  attempt  of  one  tenant  in  common  to  recover  his  share  from 
the  other,  which  relation  puts  an  end  to  this  action ;  or  if  there  be  not  a  tenancy 
in  common,  the  separation  and  division  for  the  purposes  of  sale  is  sufficiently 
complete  by  the  written  transfer  of  the  legal  title,  and  symbolical  delivery;  and 
the  assignees  of  the  bankrupt  have  a  vested  right  to  one-third  part  of  the  entire 
mass.  In  the  case  of  fVhite  v.  Wilks  the  plaintiff  was  the  buyer,  here,  tlie 
seller.  Jackson  v.  Anderson,  ante,  iv.  24,  was  dissimilar  to  the  present  case; 
there  the  money  was  originally  sent  by  the  consignor,  destined  and  appropriated 
to  different  persons,  and  the  mere  accident  of  the  coins  being  mixed  in  one  cask, 
could  not  alter  the  property  in  them :  but,  if  there  be  a  complete  sale  of  a  cer- 
tain portion  of  any  mass  of  goods,  made  by  the  owner  of  the  whole,  the  vendor 
and  vendee  are  tenants  in  common. 

Best  in  reply.  Lord  Elienborough  distinctly  held,  in  Hanson  v.  Meyer, 
that  both  the  amount  of  the  price  must  be  ascertained,  and  the  quantity  separated. 
There  is  no  case  where  the  courts  have  held  the  sale  complete,  if  a  bill,  being 
stipulated  for,  has  not  been  given.  It  is  immaterial  *  whether  the  price  r^Mi 
is  to  be  paid  in  money  or  bills,  and  where  a  contract  is  to  transfer  goods  ^ 
on  payment  of  money,  no  one  will  contend  the  transfer  is  complete  without  pay- 
ment of  the  money.  This  is  not  distinguishable  from  White  v;  Wilks,  Here 
is  no  tenancy  in  common.  The  property  in  these  ten  tons  resides  entirely  in 
tlie  vendor,  or  entirely  in  the  vendee,  depending  on  the  question  whether  the 
sale  is  complete  or  not.  If  the  sale  were  complete,  the  adimixture  of  the  goodar 
would  not  make  a  tenancy  in  common.  So  held  in  Jackson  v.  Anderson,  adte^ 
IV,  24.  But  the  plaintiff  is  at  all  events  entitled  to  the  other  twenty  tons,  and 
may  apply  his  declaration  to  a  part  of  them :  his  first  argument,  however,  is  the 
sound  foundation  of  his  right. 

Cur.  adv.  vult. 

GiBBS,  G.  J.,  now  delivered  the  judgment  of  the  court.  After  recapitulating 
the  case,  and  observing  that  the  usage  mentioned  at  the  end  of  it,  for  the  holders 
of  such  orders  to  indorse  them  over  to  future  purchasers,  certainly  could  not 
give  a  larger  right  to  the  indorsees  of  such  orders,  than  the  persons  had  who 
indorsed  them«  he  stated,  that  the  real  question  was,  whether,  uoder  the  eii^ 
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emnsixoces  of  the  case,  the  plaintifT  had,  on  the  I7th  of  October^  a  right  to 
res;cin(l  the  contract  and  eounlermand  the  order  to  weigh  off  and  deliver.  If  he 
had,  the  property  remained  in  him,  and  the  defendants  were  guilty  of  a  conver- 
sion, in  refusing  to  deliver  it  up  on  the  plaintiff's  demand.  If  he  had  no  rigl|^ 
then  to  rescind  the  contract,  he  had  no  claim  to  have  the  hemp  redelivered  to 
him,  and,  consequently,  cannot  maintain  this  action.  This  depends  upon  tho 
question,  whether  the  delivery  under  this  order  was  complete,  for,  if  the  deliv- 
ery was  complete,  the  contract  was  executed,  and  could  not  be  rescinded.  If 
any  thing  remained  to  be  done,  as  between  the  vendor  and  vendee,  the  delivery 
•fi22l  ^^^  °^^  *^  complete:  and  the  vendor,  upon  the  insolvency  of  the 

•'  vendee,  might  rescind  the  contract.  There  is  no  authority  to  the  defend- 
ants  the  wharfingers  to  deliver,  but  what  this  order  ffives.  The  question  is, 
whether  a  delivery  had  taken  place  under  it  See,  tnen,  what  this  order  was, 
and  how  much  of  it  was  executed !  The  order  is  to  weigh  and  deliver :  it  gives 
no  authority  to  deliver  the  hemp,  until  the  defendants  had  weighed  it  off.  The 
defendants  had  not  weighed  it  off  before  the  insolvency  and  countermand  of  the 
order ;  and  consequently  no  delivery  could  have  taken  place  within  the  meaning 
of  the  order ;  and  the  vendor  might  still  rescind  the  contract.  We  are  confirmed 
in  this  reasoning  by  the  case  of  Busk  v.  DavisA  in  the  Court  of  King's 
*02al  *^^°^^»  communicated  to  us  by  Mr.  Justice  Dampier,    Independently 

-I  of  the  reasoning  I  have  mentioned,  the  case  I  am  now  citing  is  directly 
in  point.  We  are  of  opinion,  therefore,  that,  the  delivery  not  being  complete, 
the  vendor  was  at  liberty  to  rescind  his  contract,  and  that  he,  being  at  liberty  to 
rescind  it,  the  refusal  by  the  warehouseman  to  deliver  the  goods  to  him  was  a 
conversion,  and  that,  therefore,  the  plaintiff  is  entitled  to  recover. 

Judgment  for  the  plaintiff.} 


tBUSK  V.  DAVIS,  m.  1814.  K.  B. 

[2  Maule  &  Selw.  397.  S.  C] 

Upon  a  sale  of  ten  tont  of  flai,  at  a  specific  price  per  ton.  out  of  a  larger  quantity,  packed 
in  Biats  of  uncertain  weight,  though  a  note  is  given  for  the  deliverv  on  a  certain  day,  and 
the  warehouse  room  from  that  day  is  chareed  to  the  buyer,  the  sale  is  not  complete  till 
the  flajL  is  weighed  off,  and  may  be  rescinded  in  case  oi  the  purchaser's  bankruptcy. 

This  was  an  action  of  trover  for  ten  tons  of  flax ;  it  was  brought  by  the  vendor  against 
the  warehouseman,  who  had  deiiTered  the  fiax  to  the  vendee.  The  verdict  was  for  the 
plaintiff,  at  GuUdkall,  before  Lord  Ellenborough,  C.  J.  Park  now  moved  for  a  new  triaL 

The  question  is  whether  the  delivery  was  coinplete :  Ten  tons  of  flax,  part  of  a  larger 
quantity,  in  mats,  which  belonged  to  the  plaintiff,  and  was  in  the  defendant's  warehouse, 
were  sold  on  the  23d  of  September ^  1812,  to  one  Bromert  at  14  dayb,  which  expired  on  the 
7th  of  Oetcber,  for  1182.  a-ton.  A  delivery  note  was  given  by  Busk  to  Bromer^  marked  thus: 

23d  September ^\  .q.q 
7th  October,  \  *^**- 
From  the  7th  of  October,  the  warehouse  rent  was  charged  to  Bromer,  On  the  17tn  of  Oc- 
f«&fr,  Bromer  stopped  payment:  on  the  19th,  notice  was  given  by  the  plaintiff  to  the  de- 
fendant, not  to  deliver  to  Bromer.  On  the  2d  of  November^  a  commission  issued  against 
Bromer.  Flax  comes  in  mats  of  unequal  quantities ;  when  the  flax  is  weighed  off,  and  ac- 
laally  delivered,  the  mats  are  weighed :  the  sellers  pajf  for  the  weighing.  This  flax  had 
not  been  weighed  off  on  the  19th  of  October,  No  particular  mats,  or  specific  part  of  the 
flax,  was  transferred  from  Buek  to  Bromer :  he  claimed  ten  tons  out  of  a  larger  quantity. 
Nothing  remained  to  be  done  to  regulate  the  price. 

But  the  court  thought,  that  the  goods  not  oeing  weighed  off,  which  was  an  act  to  be 
done  by  the  vendor  as  well  as  the  vendee,  and  which  the  vendor  paid  for,  and  had  a  right 
to  superintend,  and  which  could  not  legally  be  done  without  notice  to  him,  the  delivery 
was  not  complete,  and  discharged  the  rule  for  a  new  trial. 

The  case  was  verv  fully  araued,  by  the  counsel  on  both  sides :  Park  relied  principalljr 
on  WkUAoute  v.  Frost,  12  £as<,  614,  to  which  it  was  answered  that  that  ease  was  be- 
tweta  different  parties. 

X  [/See  15  Johni.  349.  M'DonM  v.  JJemtlJ 
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CADBY  V.  PARSONS. 

If  A  defendant,  being  arreeied  bv  a  wrong  name,  pays  the  amouBt  of  the  warn  aworn  to  and 
10/.  for  the  costs  to  the  sheriff  without  prejudice,  the  court  will  not  permit  the  plaintiff 
to  take  it  out  of  court  on  the  defendant's  omitting  to  perfect  bail. 

Neither  will  they  permit  the  defendant  to  take  it  out  except  on  terms. 

The  plainiifT  sued  out  a  writ  against,  and  arrested  the  defendant,  by  the  name 
of  Henry  fVUliam  Farsons^  his  name  being  Henry  Parsons  White  Parsons. 
In  order  to  obtain  his  immediate  dischai||pe»  he  paid  into  the  hands  of  the  sheriflTs 
officer  41/.,  the  amount  of  the  debt  sworn  to,  and  10/.  to  cover  the  costs  in  lieu 
of  bail,  at  the  same  time  protesting  against  the  irregularity,  and  without  preju- 
dice. The  defendant  had  never  authorized  any  one  to  appear  for  him,  nor  had 
been  otherwise  served  with  process.  The  plaintiff  had  nevertheless  proceeded 
to  judgment,  and  the  defendant  had  obtained  a  rule  nisi  to  set  aside  the  proceed- 
ings, and  to  have  the  money  repaid  to  himself.  The  plaintiff  on  the  other  hand 
had  obtained  a  rule  nisi  that  the  sums  of  41/.  and  10/.,  so  deposited  with  the 
sheriiT,  should  be  paid  over  to  the  plaintiff,  the  defendant  not  having  perfected 
his  bail  above,  against  *which  Best,  Serjt.,  for  the  defendant,  now  rvgoi 
showed  cause,  and  endeavored  to  support  his  own  rule.  ^ 

Frere,  Seijt.,  contra,  endeavored  to  support  the  proceedings,  and  his  own 
rule  for  taking  the  money  out  of  the  hands  of  the  prothonotary,  to  whom  the 
sheriff  had  paid  it. 

Per  curiam.  It  is  impossible  we  can  authorize  the  plaintiff  to  take  this 
money  out  of  court,  to  which  he  makes  no  other  title  than  by  having  arrested 
a  person  against  whom  no  writ  ever  issued,  and  who,  to  free  himself,  pays  this 
money  without  prejudice. 

The  plaintiff's  rule  was  dischaiged.  The  court  made  the  defendant's  rule 
absolute,  he  discontinuing  an  action  of  trespass  he  had  commenced  against  the 
sheriff,  and  the  defendant  paying  the  costs  thereof.t 

t  [See  one  Marsh.  75,  The  King  v.  Sheriff  of  Surry,  3  Campb.  35,  Aaron  v.  Alexonier 
§t  ah] 


BLAKE,  Demandant;  SAFFERY,  Tenant;  POOLEY,  Vouchee. 

Line  of  lands  in  the  parish  of  J*.,  which  is  no  parish,  but  is  the  popular  name  of  a  distnei 
containing  two  parishes  of  P.  St.  Mary,  undF.  St,  Nickolat,  amended  substituting  tbess 
two  parishes  by  name. 

Sellon»  Serjt.,  moved  to  amend  a  recovery  of  lands  **  in  the  parish  of  Felt' 
welW^  by  substituting  the  '*  parishes  of  Feltwell  St.  Mary,  and  FeltweU  St. 
Nicholas,''^  The  deed  to  lead  the  uses  conveyed  •*  all  that  piece  of  Fenland, 
containing  by  estimation  forty  acres,  lying  in  the  bounds  and  precincts  of  /W/- 
well,  and  all  that  close  of  eighteen  acres  in  the  said  parish  of  Feltwell."  Hi? 
affidavit  stated,  that  there  was  no  parish  named  Fettwell,  there  were  two  par- 
ishes, one  of  which  was  named  Feltwell  St.  Mary,  and  the  other  Feltwell  St. 
Nicholas,  but  that  the  common  fields  and  lands  in  the  two  parishes  were  known 
in  ordinary  parlance  by  the  general  name  o(  Feltwell. 

*Per  curiam.     We  think  that  under  this  description  in  the  deed,  the  r^^g 
premises  might  be  recovered  in  an  ejectment,  and  that  the  amendment  ^ 
may,  therefore,  be  allowed. 

/to. 
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MABERLEY  v.  ROBINS. 

[l  Marah.  258.  S.  C] 

In  an  action  to  reeotvr  back  the  depoait  on  a  parchaae,  upon  the  VMsdor^a  failure  to  make 
a  good  title,  the  court  will  collaterally  inquire  whether  the  title  be  cood  in  equity. 

For  a  contract  to  make  a  good  title  means  a  title  good  both  at  law  and  in  eauity. 

A  court  of  law  will  adjudge  a  title  to  be  either  good  or  bad ;  having  no  niidale  term  for  it. 

Whether  intereat  neceajiarily  accrues  on  a  depoait  which  ia  recovered  back, 

And  whether  it  can  be  recovered  aa  damagea  on  the  money  counts,  without  a  apecial  coimt 
for  intereat,  f^mre. 

Thu  was  an  action  for  money  had  and  received,  which  was  tried  at  TFie^f* 
minster^  at  a  sitting  in  this  term,  before  Gibbs^  C.  J.  It  was  brought  to  recover 
back  the  deposit  paid  by  the  plaintiflf  upon  the  purchase  by  auction  of  a  house, 
in  consequence  of  an  objection  taken  to  the  title.  Lady  Fane,  the  proprietor, 
devised  it  to  certain  trustees,  in  trust  for  Lady  Head.  The  devisees  in  trust 
conveyed  the  premises  for  0690/.  to  Thomas  Bead,  who  declared  a  trust  of  the 
premises  for  liady  Head,  one  of  the  persons  equitably  entitled  under  the  will 
of  Lady  Fane,  77ufma$  Read  was  willing  to  convey,  so  that  the  legal  estate 
might  be  well  vested  in  the  purchaser,  but  the  purchaser  insisted  on  the  con- 
currence of  those  in  whom  Lady  Bead's  equitable  interest  had  since  vested, 
and  who  were  now  infants.  There  was  no  count  for  interest  of  money.  The 
jury  found  a  verdict  for  1800/.  the  deposit,  and  75/.  interest,  with  liberty  to 
move  to  enter  a  nonsuit,  if  the  court  should  think  the  action  could  not  be  at  all 
maintained,  and  to  reduce  it  by  the  amount  of  the  interest,  if  the  court  should 
ihiitk  the  plaintiff  was  not  entitled  thereto. 

LenSt  Serjt.,  on  a  subsequent  day  moved  to  enter  a  nonsuit,  urging,  that 
though  the  objection  taken  to  the  title  might  be  a  strong  one  in  a  court  of  equity, 
>et,  that  inaarauch  as  it  was  only  an  equitable  objection,  the  plaintiff  must  re- 
*6261  ^^^  thither  to  avail  himself  of  it.  *Thi8  court  could  no  more  go  into 
-^  the  consideration  of  equitable  objections  to  the  title,  in  this  action,  than 
tliey  could  on  the  trial  of  an  ejectment.  The  title  is  confessedly  good  at  law : 
the  Court  of  Chancery  interferes  on  the  very  ground  that  a  tide  is  good  at  law, 
and  if  it  sees  reason  to  grant  relief,  it  decrees  a  re-conveyance ;  8  Temi  Rep, 
516,  Alpass  V.  fVatkins,  The  court  held,  that  where  the  objection  to  a  title 
tras  purely  equitable,  and  a  legal  title  might  be  made,  they  would  not  notice  the 
equitable  objections.  3  Bos,  ^  PuL  181,  in  the  case  of  Eliiott  v.  Edwards, 
liord  Aivaniey,  C.  J.,  certainly  held  a  conurary  doctrine.  ,  He  also  contended 
that  the  plaintiflf  was  not  entitled  to  interest.  If,  Indeed,  by  the  nature  of  the 
transaction,  interest  became  due,  it  might  perhaps  be  recovered  under  the  name 
of  damages,  but  if  no  interest  arose  on  the  transaction,  the  plaintiff  could  not 
recover  it  by  giving  it  a  different  name,  and  a  tide  to  interest  does  not,  without 
a  special  contract,  result  from  a  deposit  in  part  of  purchase  money  on  a  contract 
which  fails  to  take  effect. 

GiBBs,  C.  J.  It  was  stated  at  the  trial  that  it  had  been  ruled  in  the  Court 
of  King's  Bench,  that  on  a  general  count  to  recover  back  a  deposit,  interest  can- 
not be  recovered.  I  should  be  sorry  it  should  be  understood  that  interest  can 
in  no  case  be  recovered  under  the  name  of  damages,  for  the  detention  of  a  sum 
of  money.  In  every  action  on  a  bill  of  exchange,  you  recover  intereat  undei 
no  other  name :  in  no  action  of  assumpsit  do  you  recover  under  any  name  othe) 
than  damages  ;  and  I  never  could  understand  how  the  debt  itself  was  more  ) 
part  of  the  damages  than  the  interest  in  some  cases  is.  As  to  the  other  objection 
it  is  quite  impossible  to  support  it.  It  has  been  determined  that  if  the  parties 
resort  to  a  coart  of  law,  for  their  judgment  on  a  title  to  a  real  estate,  tliey  mu». 
*6871  ^  content  with  the  judgment  of  the  *court  of  law  ;  and  if  that  court  sa}*% 
^  the  title  is  good,  the  party  who  comes  for  the  judgment  of  the  court  shal 
be  bound  by  it,  however  doubtfd  the  point ;  and  shaU  not  aftenrards  refuse  tlla 
Vol.  L— 41. 
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purchase  because  it  was  a  doubtful  title  :  but  the  doctrine  has  never  been  cnr- 
ried  to  the  extent  the  defendant  now  contends  for.  Here  is  a  contract  to  make  out 
a  good  title.  If  that  contract  be  a  contract  to  make  a  good  title  both  in  law  and 
in  equity,  and  the  contract  is  brought  before  this  court,  we  must  collaterally 
look  to  sec  whether  the  title  be  good  in  equity  as  well  as  in  law :  it  is  true  we 
sit  here  only  as  a  court  of  law,  to  administer  the  legal  rights  which  arise  out  of 
the  contract ;  but  one  of  those  rights  is,  to  have  a  title  good  in  equity.  See  to 
what  a  length  the  defendant's  doctrine  would  proceed  !  If  a  deed  appeared  ou 
the  abstract,  whereby  lands  were  conveyed  to  ^,  and  his  heire,  to  the  use  o(B. 
and  his  heirs,  in  trust  for  C  and  his  heirs,  it  would  prove  that  a  good  title  at 
law  was  made  out  in  B.  and  his  heirs,  to  convey,  without  the  concurrence  of  C.t 

Tlie  court  refused  the  rule  on  tliis  ground,  but  upon  the  point  as  to  the  in- 
terest, they  granted  a 

Rule  nisi 

Best,  Serjt.,on  a  subsequent  day  consented  to  reduce  the  verdict  from  187j/. 
to  1800/.  by  striking  off  the  interest. 

t  [See  10  Johns.  866,  JttuM  v.  Gardner,  2  i!>.  613,  Clute  v.  Rohitan,  5  Mass.  Rep.  494, 
iiken  v.  Sa^ford. 


•FUSSELL  i;.  SILCOX  et  al.  [♦628 

• 

\ftor  parties  at  nitipriu*  had  entered  into  a  rale  of  court,  nrrnnging  the  terms  of  altpr- 
iiate  enjoyment  of  a  water-course,  in  which  terms  the  defendant  was  disappointed  of 
the  expected  benefit',  the  court  refused  to  open  the  rule  and  let  the  defendant  proceed  to 
trial  upon  putting  the  plaintiff  wholly  t»  wlaiu  quo  in  respect  of  costs,  or  on  any  terms 
whatever. 

This  was  an  action  brought  by  the  proprietor  of  a  mill  and  tan-yard,  against 
the  defendants,  for  diverting  a  water-course,  to  which  the  plaintiff  alleged  and 
proved  a  prescriptive  right  Upon  the  trial  at  the  Sarum  spring  assizes, 
1814,  afler  evidence  gone  through,  the  plaintiflT  t>eing  secure  of  the  venlict,  but 
being  willing  to  accommodate  the  defendant,  the  parties  entered  into  a  rule  of 
court,  permitting  the  defendant,  who  wanted  the  water  for  irrigating  some  mead- 
ows, to  enjoy  the  stream  from  eight  in  tlie  evening  to  four  in  llie  morning,  and 
the  exclusive  enjoyment  at  other  times  was  secured  to  the  plaintiff.  The  de- 
fendant, a(\er  some  months  trial,  now  finding  that  he  could  not  get  a  water-man 
who,  during  the  allotted  hours,  would  or  could  see  to  the  due  laying  on  and 
regulation  of  the  water,  and  also  conceiving  that  the  water  in  the  absence  of 
light  had  no  fertilizing  power,  was  desirous  again  to  take  the  cliance  of  a  verdict 
in  his  favor ;  and 

Lens,  Serjt.,  accordingly  now  moved  to  set  aside  the  rule  of  court  upon  pay- 
ment by  the  defendant  of  all  costs  whatever,  that  had  been  incurred,  so  that  the 
plaintifl'  might  be  put  in  fully  as  good  a  situation  as  he  was  in  when  he  before 
carried  down  the  cause  :  he  stated  that  neither  the  defendant  AlearSf  the  occu- 
pier of  the  land,  nor  his  attorney,  knew  any  thing  about  watering  meadows 
when  they  consented  to  the  rule,  which  they  did  ignorantly,  believing  that  the 
plaintiff  was  offering  some  benefit,  but  that  the  defendant  now  found  the  boon 
was  useless. 

*GiBB8,  C.  J.     I  think  it  would  be  of  very  bad  example  to  grant  r^^ 
even  a  rule  to  show  cause  in  this  case.     I  do  not  mean  that  the  party  ^ 
would  have  had  any  remedy  if  he  had  not  thus  bound  himself;  but  this  dete^ 
mination  having  been  deliberatdy  taken  at  the  trial,  in  the  presence  of  client  sjhI 
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attornej,  I  cannot  think  it  would  be  right  to  make  such  a  precedent,  as  to  open 
this  matter  upon  any  terms  whatever. 

Rule  refused. 


^YNNE  V.  BUDD,  Clerk. 

If  the  defendant,  in  an  action  for  non- residence,  moves  to  stay  proceedings  under  the 
statute  54  G,  3,  c.  54,  a.  4,  the  plaintiff  is  entitled  to  the  costs  of  taking  office  copies 
of  the  plaintifPa  affidavits,  as  well  as  the  prior  costs  of  the  cause. 

Lbns,  Serjt,  had  obtained  a  rule  nisi  to  discontinue  this,  which  was  action 
for  non-residence,  upon  payment  of  costs  up  to  the  time  of  the  application. 

Shepherd,  Solicitor-General,  opposed  the  rule,  upon  the  ground  that  the  costs 
of  the  application,  and  of  the  plaintiff's  showing  cause,  ought  also  to  be  added. 
The  plaintiff*  had  commenced  his  action  upon  an  apparently  good  ground  :  he 
could  not  learn  upon  what  facts  the  defendant  meant  to  found  his  application  to 
the  court  to  be  relieved  from  the  action,  except  by  taking  office  copies  of  the 
defendant's  affidavits,  on  which  the  present  application  was  founded :  and 
unless  the  costs  of  taking  those  copies  were  allowed  him,  he  had  not  that  com» 
plele  indemnity  against  costs,  wiiich  the  legislature  meant  to  give  him  when 
they  wrested  from  him  a  well-founded  action :  he  was  entitled  to  the  costs  of 
showing  cause,  because  the  defendant,  by  drawing  up  his  rule  in  the  terms 
prayed  for,  had  rendered  it  necessary  the  plaintiff  should  come  to  the  court  to 
get  the  costs  of  the  office  copies  of  the  affidavits. 

*6301  ^J^^^f^i  in  support  of  his  rule,  urged  that  it  was  drawn  up  precisely 
^  in  tlie  words  of  the  statute  54  G.  3.  c.  54.  s.  4.  If  the  plaintiff  would 
further  inform  himself  of  the  case,  having  commenced  his  action,  as  the  argu- 
ment admitted  with  insufficient  knowledge  of  the  facts,  he  must  acquire  that 
information  at  his  own  expense :  the  act  has  precisely  defined  what  costs  the 
plaintiff  shall  have  ;  and  it  does  not  give  the  costs  contended  for.  This  is  not, 
therefore,  one  of  the  ordinary  cases  in  which  the  court  has  a  discretion  to  give 
costs  or  not. 

GiBBs,  C.  J.  When  the  legislature  granted  this  indulgence  to  the  non-resi- 
dent clergy,  who  had  neglected  to  take  those  measures  which  former  acts  pre- 
scribed, and  had  thereby  incurred  penahies,  and  actions  had  been  commenced 
against  them,  they  never  intended  these  actions  should  be  put  an  end  to  without 
a  perfect  indemnity  to  the  plaintiff:  nor  did  they  mean  that  the  plaintiff,  after 
they  passed  this  act,  should  put  the  defendant  to  any  further  expense  than  was 
inevitable.  The  question,  therefore,  is  whether  the  subsequent  costs  have  been 
necessarily  incurred.  The  plaintiff  could  not  tell  upon  what  ground  this  appli- 
cation was  founded,  until  he  took  copies  of  the  affidavits.  We,  therefore, 
think  the  motion  ought  to  be  granted  upon  the  terms  of  paying  all  the  costs  of 
the  cause  up  to  this  time,  and  also  all  the  costs  of  the  application. 

With  thii  addition  the  rule  was  made 

Absolute. 
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*MOOR  9.  SHARPE  et  uz. 

Fine  with  ■  doable  operation  amended  by  striking  out  landa  in  rerersion. 

The  parties  having  incladed  certain  lands  in  possession,  and  the  rever- 
sion of  other  lands,  in  one  fine,  which  would  thus  have  what  the  officers 
called  a  double  operation,  and  was,  therefore,  objected  to  by  the  chirographer, 
(see  Seymour  v.  Barker,  ante,  ii.  198,)  Copley,  Seijt.,  moved  to  amend  it  by 
striking  out  the  estate  in  reversion,  and  letting  it  ataad  good  as  to  the  residue, 
and  that  the  fine  might  pass. 

Rat. 


GROVES  V.  THACKERY  et  al. 

Where  one  of  several  defendants  has  suffered  judgment  by  default  in  Middlesex^  the  court 
will  not,  on  the  application  of  another  defendant,  change  the  venue  to  a  countf 
palatine. 

And  quare  whether  in  such  case  it  can  be  changed  to  any  county  whatever. 

This  was  an  action  against  two :  the  venue  was  Middlesex :  one  of  the 
defendants  had  suffered  judgment  by  default.  Blosset,  Serjt.,  for  the  other,  had 
obtained  a  rule  nisi  to  change  the  venue  from  Middlesex  to  Lancaster, 

Shepherd,  Solicitor-General,  showed  cause  against  this  rule,  on  the  ground 
that  the  court  could  not  bind  the  other  defendant  not  to  assign  the  want  of  an 
original  for  error,  without  which  they  would  not  remove  the  venue  to  a  county 
palatine ;  Bradwell  v.  Bippon,  ante,  87. 

Blosset,  in  support  of  his  rule,  referred  to  his  authorities  cited  by  Mr.  'Hdd. 
Fract.  5  Ed,  609,  that  in  this  court  some  of  several  defendants  may  change  the 
venue. 

♦The  court  said,  that  might  probably  be  in  cases  where  they  saw  r^c^ 
reason  to  infer  the  consent  of  all  the  defendants  to  the  application.  ^ 

The  court  also  seemed  to  feel  another  difficulty,  but  they  expressed  no  opinion 
on  it,  viz.  that  the  writ  of  inquiry  against  the  defendant  who  suffers  judgment 
by  default,  ought  to  be  tried  at  the  same  time  and  place  when  and  where  tiie 
other  defendant  tries  his  issue ;  and  since  the  first  defendant  had  acknowledged 
a  judgment  in  Middlesex,  it  did  not  appear  reasonable  that  he  should  be  dragged 
into  Lancashire,  in  order  that  the  damages  might  be  assessed  against  him  there ; 
and  if  the  right  of  that  defendant  to  have  the  writ  of  inquiry  executed  in  Middle- 
sex were  allowed,  it  appeared  doubtful  how  the  damages  could  be  split,  and 
assessed  severally  against  him  here,  when  the  damages  against  the  other  defend- 
ant were  to  be  assessed  in  Lancashire,  But  upon  the  authority  of  the  case 
first  cited,  they 

Discharged  the  rule. 
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YANDERZEE,  Dejnandant ;  INCE,  Tenant;  LAWSON,  Vouchee. 

The  court  will  not  amend  a  recovery  by  inserting  more  parcels,  unless  the  true  number 
of  messuages,  tofts,  6lc.  be  distinctly  and  precisely  sworn  to 

Sbllon,  SerjL,  moved  to  amend  a  recovery  sufiered  of  fiAeen  messuages,  by 
rniaiging  the  number  to  forty,  upon  an  affidavit  of  the  vouchee,  that  he  meant 
all  the  estate  to  pass  wliich  he  took  by  devise  from  Beridh  Hili,  that  tlie  deed  to 
lead  the  uses,  afVer  enumerating  many  parcels,  passed  ail  other  the  messuages,  &c. 
\n  BtrkhampMted^  Heria^  Si,  MaryBotherhithe,  Surry,  and  St.  Switkin^aLane^ 
Ijondony  which  were  late  of  Beriah  Hill,  and  that  Beriah  Hill  was  seised  in 
his  lifetime  of  various  messuages  in  Surry,  far  exceeding  the  number  inserted 
*r^^1  in  the  recovery,  *and  amounting,  as  the  vouchee  verily  believed,  to 
-'  sixty-five  messuages,  tenements,  tofts,  warehouses,  &c.,  without  dis- 
tinguishing how  many  of  each. 

The  court  held  that  this  affidavit  had  not  sufficient  precision  to  induce  them 
to  grant  the  indulgence,  and 

Refused  the  rule. 


WHEELWRIGHT  r.  JACKSON. 

A  creditor  obtains  a  preference  fraudulent  in  respect  of  the  other  creditors,  who  are  parties 
to  an  intended  deea  of  composition.  That  deed  not  taking  effect,  the  payment  is  not 
avoidable  by  the  assigneea  under  a  bankruptcy,  not  then  contemplated,  which  takes 
place  two  months  after. 

This  case,  (ante,  109,)  of  trover  for  bills,  was  again  tried  before  Manejield, 
C.  J.,  at  the  sittings  after  Michaelmae  term,  1813,  at  QuUdhall,  when  a 
Tf  rdict  was  found  for  the  plaintiflfs,  subject  to  a  special  case  reserved,  with 
liberty  to  turn  it  to  a  special  verdict  The  case  stated  with  no  material  variation 
the  same  facts  which  are  above  reported. 

Vaughan,  Seijt,  for  the  plaintiffs. 

Ia/u,  Serjt.,  for  the  defendants. 

Per  curiam.  The  only  question  is  whether  the  fraud  against  ^e  creditors 
under  that  deed  can  be  connected  with  the  assignees  under  die  commission. 
This  ease  was  tried  before  and  sent  down  again  to  trial,  and  upon  the  former 
discussion  the  court  looked  at  it  with  a  most  anxious  desire  to  connect  them  if 
it  could,  but  we  could  not  say  that  the  assignees  could  avail  themselves  of  any 
thing,  of  which  the  bankrupt  could  not  avail  himself;  they  could  not,  therefore, 
avoid  this  payment,  because  the  bankrupt  himself  could  not:  the  agreement 
was  not  void  in  toto,  but  only  void  as  to  creditors;  good  as  between  those  two* 
The  bankrupt  could  never  have  got  these  biUs  back  agaui,  if  he  had  not 
*6341  '^'^  *  bankrupt,  and  the  assignees  cannot  be  in  a  better  condition  than 
-^  he  was. 

Judgment  for  the  defendant. 

2E 
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DE  PONTHIEU  v.  PENNYFEATHER  et  al. 

[1  Mcriih.  261.  S.  C] 

It  !■  not  oecessaty  for  stopping  up  a  road  under  an  order  of  justicca  of  the  peace,  that  tbef 
should,  by  their  order,  substitute  a  new  road  reachine  the  whole  distance  from  the 
terminus  a  quo  to  the  terminu*  ad  quern  :  It  suffices  if  ihcy  set  out  a  new  road  leading 
from  the  terminus  a  quo  into  a  public  hiffhway,  along  which,  and  other  highways  con- 
nected with  it,  the  subject  may  pass  to  the  terminus  ad  quem. 

If  the  orders  and  certificates  of  maffisiratcs,  diverting  and  stopping  a  road,  be  delivered  to 
the  clerk  of  the  peace  to  be  enrolled,  it  satisfies  the  statute  13  G.  3,  c.  78,  s.  19,  althoush 
the  clerk  of  the  peace  make  no  transcript  thereof,  the  statute  being  only  directory  to  toe 
officer  as  to  the  enrolment. 

Whether  the  statute  intend  that  a  transcript  shall  be  made,  quaire. 

The  statute  not  prescribing  any  particular  form  of  certificate  by  the  magistrates  that  the 
new  road  is  complete  ana  in  good  condition  and  repair,  previous  to  the  stopping  up  of 
the  old  road,  it  seems  that  n  recital  that  they  have  so  certified,  contained  either  in  the 
order  for  diverting  the  road,  or  in  the  order  for  stopping  up  the  old  road,  is  a  sufBcieat 
cerlificato  within  s.  19. 

In  trespass,  the  defendants  justified  as  using  a  common  and  public  footway. 
Replication,  that  the  footway  had,  before  the  trespass,  been  duly  diverted  and 
turned  by  an  order  of  justices,  and  that  a  new  way  in  lieu  thereof,  more 
commodious,  had  been  set  out,  completed,  and  put  into  good  condition  and 
repair,  and  thereupon  the  said  footway  had  been  stopped  up,  and  the  soil 
thereof  sold  to  the  plaintiflT,  traversing  that  there  was  any  such  footway  as  in 
the  plea  was  mentioned.  The  rejoinder  joined  issue  on  this  traverse.  Upon 
the  trial  of  the  cause  at  the  Sttrri/  spring  a&isizes,  1814,  a  verdict  was  found 
for  the  plaintiff',  with  nominal  damages,  subject  to  a  case  for  the  counts  opinion 
upon  the  validity  of  the  following  orders  and  proceedings,  which  were  produced 
from  the  office  .of  the  clerk  of  the  peace  for  Surry,  which  had  been  duly 
returned  to  him,  and  were  the  originals,  and  the  only  documents  there,  relating 
to  the  subject;  and  they  were  not  entered  or  transcribed  upon  any  roll,  (nor 
were  any  records  of  the  Court  of  Quarter  Sessions  for  Surry  so  entered,)  but 
they  were  enrolled  of  record,  and  were  part  of  the  rolls  of  the  Court  of  Quarter 
Sessions,  and  were  kept  *8tnmg  together  with  other  proceedings  in  the  r«oQ5 
office,  in  the  same  manner  as  all  records  of  the  same  Court  of  Quarter  ^ 
Sessions  were  kept  and  preserved.  1 .  fV,  Mler^  owner  of  the  land  described 
in  the  plan  thereto  annexed,  through  which  part  of  a  public  footway  lying 
between  Hare  Lane,  in  the  parish  of  ^Vier  and  the  village  of  i^^Aer,  was  intended 
to  be  diverted  and  turned,  in  consideration  of  the  soil  of  ninety-five  yards  of  the 
old  public  footway  agreed  to  be  sold  to  him  by  the  surveyors  of  the  highways  of 
Esher^  and  of  50/.,  on  the  1 5th  of  June  consented  to  the  making  and  continuing 
such  new  public  footway  through  his  said  land.  2.  Surry.  Four  justices,  at  a 
special  sessions,  on  the  15th  of  t/une,  1812,  having  upon  view  found  that  a  certain 
part  of  a  public  footway  in  Esher,  lying  between  Hare  Lane  and  the  village  of 
Usher,  and  leading  from  the  lands  of  C  /?.  El/is,  Esquire,  to  the  village 
of  Esher,  of  the  length  of  five  hundred  and  forty  yards,  and  particularly 
described  in  the  annexed  plan,  might  be  diverted,  so  as  to  make  the  same  more 
commodious  to  the  public,  and  having  viewed  a  course  proposed  for  the  nevr 
public  footway  in  lieu  thereof,  through  the  lands  of  JV,  Jilder,  of  the  length  of 
two  hundred  and  ninety-five  yards,  and  of  the  breadth  of  four  feet,  described  in 
the  annexed  plan  as  leading  from  land  of  C,  R,  Ellis  to  a  certain  other  public 
footway,  bridleway,  or  highway  in  the  parish  of  Esher,  called  Claretwmt  Lane, 
and  having  received  evidence  of  the  consent  of  Alder  to  the  said  footway  being 
made  through  his  said  lands,  by  writing  under  his  hand  and  seal,  and  having 
also  viewed  the  said  new  public  footway,  and  found  the  same  to  be  put  in  gfKKJ 
condition  and  repair,  ordered  under  their  hands  and  seals  that  tlie  said  public 
footway  should  be  diverted  through  the  lands  aforesaid.     3.  Surry.    On  tb« 
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16th. of /un^,  three  of  the  justices  who  had  viewed  the  public  footway  described 
in  the  annexed  pbn>  and  had  made  an  order  fur  diverting  the  old  public  foot- 
•A^A1  ^^^*  ^^^°S  satisfied  that  the  new  footway  ^therein  described  was  prop- 

•^  erly  made  and  fit  for  the  reception  of  travellers,  ordered  under  their 
liands  and  seals  that  the  old  public  footway  of  the  length  of  five  hundred  and 
forty  yards,  and  of  the  breadth  of  four  feet  upon  a  medium,  as  appeared  by 
the  plan,  should  be  stopped  up,  and  that  the  soil  thereof  should  be  sold  by  the 
sur\'eyor,  four  hundred  and  forty-five  yards  thereof  to  the  plaintiff,  and  ninety- 
five  yards,  the  remainder  thereof,  to  Aldtr^  whose  lands  adjoined  thereto 
respectively,  if  they  should  be  willing  to  purchase  the  same  for  the  full  value, 
if  not,  to  some  other,  for  the  full  value.  4.  Surry.  On  the  same  day,  the 
same  three  magistrates  certify,  under  tlieir  hands  and  seals,  that  four  hundred 
and  forty-five  yards  of  the  said  old  public  footway  was  sold  by  the  surveyor  to 
the  plaintiff,  the  proprietor  of  the  lands  adjoining,  for  the  sum  of  50/.,  and  that 
the  remainder  thereof,  consisting  of  ninety-five  yards  of  land,  together  with  the 
^0/.  so  paid  to  the  surveyor  by  the  plaintiff,  were  respecUvely  sold  and  paid  to 
•ilder^  the  proprietor  of  the  lands  adjoining,  for  the  consideration  or  purchase 
of  lands  of  two  hundred  and  ninety -five  yards  in  length,  and  of  the  breadth  of 
four  feet  upon  a  medium,  for  the  said  new  public  footway,  and  that  such  sales 
and  purchase  respectively  had  the  same  magistrates'  consent  and  approbation. 
Tu'o  receipts  of  the  same  date  were  given,  the  one  by  the  surveyor  to  the 
plaintiff  for  50/.  expressed  to  be  tlie  full  consideration  money  for  the  purchase 
of  tlie  old  public  footway,  pursuant  to  the  said  orders  and  certificates,  the  other 
by  Aider  to  the  surveyor  for  50/.,  which,  with  the  land  and  soil  of  nine-five 
yards  of  the  old  public  footway  granted  him  by  the  said  surveyor,  was  express- 
ed to  be  the  full  consid(iration  money  for  purchase  of  the  new  public  footway, 
pursuant  to  the  said  order  and  certificate.  The  defendant  appealed  against  tiiis 
order  to  the  ensuing  Surry  general  quarter  sessions,  when  the  same  was,  upon 
tlie  hearing,  and  examination  of  witnesses,  confirmed  by  an  order  of  sessions, 
and  the  appeal  dismissed.  It  was  admitted  that  all  die  orders  and  proceedings 
*(tT7l  *^^^^  recited  referred  to  the  footway  in  question,  and  that  passengers 

^  may  now  pass  from  Hare  Lane  to  Eslur^  by  going  on  the  new  foot- 
way to  die  entrance  tliereof  into  the  road  called  Clareniont  Txtne^  and  passing 
along  that  lane  to  the  village  oC  JSsher,  as  was  delineated  on  the  plan  annexed 
to  the  original  order  of  justices,  which,  it  was  agreed,  should  be  taken  as  part 
of  the  present  case,  and  if  the  court  should  be  of  opinion  that  the  order  and 
proceedings  were  good  and  sufficient  for  the  diveriing,  turning,  and  stopping  of 
the  said  footway,  then  (he  verdict  was  to  stand,  otherwise  a  nonsuit  to  be 
entered. 

The  objections  taken  by  the  defendant  to  tliese  proceedings  were,  1.  That 
no  such  certificate  by  two  justices  upon  view  that  the  new  footway  was  com- 
plete and  put  in  good  condition  and  repair,  was  made  before  the  stopping  up 
and  inclosure  of  the  old  way,  and  returned  to  the  clerk  of  the  peace,  as  the 
statute  13  G.  3.  c.  78.  «.  19,  requires.  2.  That  if  either  of  the  instruments 
above  stated  were  such  a  certificate,  it  was  not  enrolled  as  that  act  required. 
3.  That  there  was  no  new  way  made  in  lieu  of  the  old  way ;  because  the  new 
way  did  not  directly  lead  from  the  same  terminus  a  quo  to  the  same  terminus 
wi  quern:  it  was  only  a  new  way  leading  from  the  terminus  a  que  into  another 
highway,  from  which,  indeed,  as  from  any  part  of  any  highway  in  the  kingdom, 
the  subjects  might  circuitously  travel  to  the  village  of  Esher^  but  that  the  act 
required  that  a  new  way  should  be  substituted  for  the  old  one,  carrying  tlie 
subject  to  the  whole  of  tlie  distance  to  tlie  terminus  ail  quern,  ^Velch.  v. 
AmA,  8  East^  304.  * 

Best^  Serjt.,  for  the  plaintiiT,  contended,  1.  That  the  words  in  the  order  of 
tlie  15th  of  JuM^  reciting  tlie  certificate,  were  a  sufficient  certificate,  and  had 
pursued  the  form  prescribed  by  the  legislature  in  the  schedule  annexed  to  the 
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ftct,  No.  18,  the  only  form  they  had  prescribed  *for  it  2.  As  to  the  r^^o 
enrolmenty  if  it  be  insufficient,  the  objection  altects  all  similar  proceed-  *- 
ings  throughout  the  county:  and  the  practice  of  all  otfier  eounties  is  simtbr: 
unless,  therefore,  the  statute  peremptorily  requires  a  transcript,  the  court  will 
not  overturn  the  universal  practice.  The  depositing  the  proceeding  amongst 
the  rolls  of  the  court  is  a  sufficient  enrolment.  By  a  very  old  rule  of  the  Court 
•of  King's  Bench,  R,  £,  5  fi\  4*  M*  reg,  1 ,  the  attorneys  are  ordered  to  bring 
in  the  judgments  engrossed  on 'parchment,  and  they  are  never  afterwards  trans- 
cribed. Tiie  reason  why  bargains  and  sales  of  land  are  transcribed  on  a  roll, 
is,  tliat  the  purcliaser  has  occsision  to  take  away  and  keep  the  originals;  but 
there  is  no  other  appropriate  custody  for  these  original  orders  than  that  of  the 
clerk  of  the  peace.  It  is  found  that  these  were  a  part  of  tlie  rolls  of  the  court, 
and  were  kept  as  all  records  of  the  court  are  kept.  3.  In  fVtkh  v.  Nash  no 
new  road  at  all  was  substituted,  only  an  old  road  widened,  and  that  only  for  a 
part  of  the  length,  and  another  stopped  up.  There  the  magistrates,  therefore, 
had  no  jurisdiction :  here  the  magistrates  have  jurisdiction,  because  they  sub- 
stitute for  the  old  one  a  new  road  of  such  length  as  the  circumstances  rendered 
necessary. 

Shepherd f  Solicitor-General,  contra.  The  statute  requires  that  a  distinct 
certificate  by  two  magistrates,  upon  view,  that  the  new  footway  is  complete^ 
and  in  good  condition  and  repair,  shall  be  returned  and  enrolled  before  the  stop- 
page of  the  old  footway.  Tiie  form  in  the  schedule  No.  18,  is  given  lur 
another  purpose  :  but  where  a  statute  prescribes  a  certificate,  the  omission  to 
subjoin  a  precedent  for  it  in  the  schedule  does  not  dispense  with  the  certificate. 
2.  As  to  tiie  enrolling,  it  is  important  that  the  cliange  of  road  should  be  r^- 
larly  notified,  that  the  subject  may  see,  by  referring  to  the  record,  which  road 
he  may  travel  without  being  a  trespasser.  •The  difference  between  r^^a 
enrolling  and  affiling  is  material ;  to  an  allegation  of  a  bargain  and  sale  ^ 
enrolled,  the  appropriate  traverse  is  nul  (id  record:  but  an  issue  tliereon  would 
not  be  proved  by  producing  an  instrument  which  was  only  tiled.  In  \\  dch  v. 
Nash  there  was  Uie  proper  certificate,  and  duly  enrolled.  8.  As  to  the  merits, 
if  it  suffices  to  set  out  a  new  way  for  any  part  of  the  distance  less  than  the 
whole,  it  must  suffice  to  set  out  a  new  way  for  any  part  of  tlie  distance,  how- 
ever minute  ;  thus,  the  setting  out  a  single  yard  of  a  new  footpaiii  leading  into 
any  public  highway  whatever,  along  which  the  Mibject  may  ultimately  arrive  at 
the  terminus  ad  quem^  would  satisfy  die  act.  If  this  be  so,  there  is  no  diHer- 
ence  in  principle  between  this  case  and  ^Velch  v.  Nunh;  for  in  that  case,  as  in 
this,  another  public  way  supplied  to  the  subject  the  means  of  getting  by  a  law- 
ful track,  however  circuitous,  from  the  termifUM  a  quo  to  the  ierminiuf  ad  qttetn. 
But  this  docs  not  satisfy  the  act,  for  it  throws  on  the  subject  the  onu8  of  ascer- 
taining whether  such  other  way  be  truly  a  public  road,  whereas  lie  knows  t^ie 
way  to  be  such,  which  is  sought  to  be  turned  ;  and  it  is  a  further  objection  iu 
this  case,  where  for  a  footway  a  passage  for  tlie  most  part  along  a  common 
highway  is  substituted,  that  the  highway  may  be  miry  and  less  eimvenicRt  k«r 
fout-pa6sengers  than  the  old  footway.  The  stopping  a  path  from  hare-lMtie 
to  £sher  is  not,  therefore,  compensated  by  setting  out  a  new  path  from  /Jtfrf 
Lane  to  a  point  of  Ciai^mont-Lane,  which  is  half  a  mile  distant  from  Esher^  aud 
silong  which  tlie  subject  does  not  pass  by  virtue  of  tliese  orders,  (for  they  do 
not  affect  to  give  a  right  of  footway  along  CiaremoHi^Lanej)  but  by  his  fonner 
common  law  right. 

BenCi  reply  was  stopped  by  the  court,  whose  judgment  was  delivered  by 
•GiBDs,  C.  J.  The  courts  have  considered  that  Uie  kgislatnre  has  p«<u0 
given  to  magistrates  a  new  jurisdiction,  and  have,  therefore,  been  vigi-  ^ 
lant  to  keep  them  within  the  limits  of  the  jurisdiciion  so  given.  But  they 
have  also  considered  that  a  confidence  is  to  be  placed  in  the  magistrates  to 
whom  this  power  is  intrusted,  for  tl>e  exercise  of  dieir  discretion  within  the 
limits  of  tiiat  jurisdiction*    In  a  c^c  whicii  occurred  in  1774,  certain  magis- 
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trates  having  stopped  up  an  old  foad*  and  given  a  new  one,  and  aflerwards 
having  stopped  another  parallel  road,  utterly  useless  to  aU,  it  was  held  that  they 
could  not  stop  the  latter,  because  there  was  nothing  given  in  lieu  of  it.  In 
Welch  V.  Nmh  the  Court  of  King's  Bench  held  the  same.  Three  objections 
are  made  on  the  part  of  the  defendant.  1 .  That  no  certificate  has  been  returned. 
When  the  counsel  for  the  plaintifT  says  that  the  magistrates  have  adopted  the 
only  form  prescribed  by  the  act,  the  counsel  for  ^he  defendant  answers,  that  no 
form  is  given  for  tliis,  but  that  the  act  directs  it  to  be  done  ;  and,  therefore,  the 
magistrates  must  do  it.  We  think  it  has  been  done,  and  that  there  is  the  cer- 
tiiicate  of  two  magistrates  that  the  new  road  was  made  perfect  before  the  old 
road  was  stopped.  Assuming  this  for  a  moment  to  be  sufficient,  we  will  look 
further;  we  will  suppose  that  the  legislature  thought  the  certificate  should  fol- 
low the  order  for  diverting,  and  precede  the  act  of  inclosure.  On  tlie  1 5th  of 
June  the  order  of  diversion  is  made,  and  it  may  be  argued  that  the  words  of 
certificate  therein  contained  precede  the  making  of  the  order :  but  on  the  16th 
oiJime^  after  the  order  for  the  diversion,  a  certificate  is  signed  by  three  jus- 
tices, that  the  new  way  is  in  good  condition,  and  that,  at  all  events,  is  suffi- 
cient. The  second  objection  is,  that  the  certificate  is  not  enrolled.  It  is  very 
questionable  whether  by  the  term  enrolment  is  here  meant  any  thing  more  than 
*6411  P^^^'^S  ^^®  orders  among  the  records  of  the  sessions ;  *but  supposing 
-I  it  to  mean  an  actual  transcript,  the  act  is  herein  merely  directory  to  thd 
officer ;  and  it  cannot  be  that  all  who  go  that  way  should  be  rendered  trespass- 
ers by  the  neglect  of  the  officer  to  perform  his  duty.  It  has  been  held  in  ques- 
tioDS  arising  on  the  register  acts,  that  they  are  only  directory  to  the  officer  to  enr^l, 
aad  that  the  tide  of  a  purchaser  is  not  vacated  by  the  neglect  of  enrolment ; 
'and  in  Garrick  v.  IfxHiams^  ante,  ili.  641,  this  court  held  the  same  doctrine 
with  respect  to  enrolling  the  memorial  of  an  annuity.  The  last  objection  is, 
that  no  sufficient  new  way  has  been  set  out  in  lieu  of  the  old  way.  It  is  urged 
for  the  defendant,  that  if  the  magistrates  take  away  the  old  road,  to  wiiich  the 
defendant  has  a  confessed  right,  they  must  give  him  in  lieu  of  it  a  complete  title 
to  a  new  road  for  the  whole  distance,  on  their  order,  and  on  their  order  alone. 
l>Ve  think  the  act  is  not  so  to  be  construed.  We  are  of  opinion  that  if  the  new 
road  given  by  the  order  carries  the  subject  into  a  public  highway  that  carries 
him  to  the  point  to  which  the  old  road  led,  it  is  sufficient  We,  therefore,  are 
of  opinion,  tliat  none  of  these  objections  are  available,  and  the  judgment  must 
consequently  be 

For  the  plaintifif. 


*642]  'WILSON  et  al,  Assignees  of  PARK,  a  Bankrupt,  v.  HEATHER. 

The  owner  of  a  vessel,  upon  receiving  a  loan  of  200^.,  deposited  her  in  the  hands  of  a  bro- 
ker, and  executed  a  bill  of  sale  to  him,  whereon  was  ao  indorsement,  that  that  assien- 
meot  was  made  as  a  lien  or  aecurity  for  the  loan  on  the  vessel,  and  that  the  broker 
should  immediately  sell,  and  execute  a  lawful  bill  of  sale  of  her  to  the  purchaser,  and 
after  retaining  the  loan,  commission,  and  charges,  pav  the  surplus  to  the  owner :  the 
requisites  of  the  ship  resister  acta  were  not  pursued :  Held,  that  this  was  no  lien,  but  a 
mortgage ;  but  void  un<&r  those  acta;  that  the  broker,  therefore,  could  not  retain  the 
vessel  until  payment  of  the  loan. 

Tboveb  by  the  plaintiffs,  as  assignees  of  Park^  a  bankrupt,  for  a  schoonet 
Upon  the  trial,  before  Dalliu,  J.,  at  GinidhalL  at  the  sittings  aAer  Atichaelmas 
term,  1813,  a  verdict  was  found  for  the  plaintiffs,  subject  to  a  case,  which  in 
substance  stated,  that  the  bankrupt  Fark^  who  resided  in  London^  was  th« 
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sole  registered  ovrner  of  the  Sea  Nymphs  then  belonging  to  and  trading  to  and 
from   the  port  of  London,  where  she  was  duly  registered.     On  the  9th  of 
October,  1812,  the  vessel  sailed  from  lA>ndon  for   Gibraltar ;  but,  meeting 
with  damage,  put  into  Portsmouth,  and  was  laid  up  in  the  harbor  there. 
The  bankrtipt,  in  December,  1812,  desired   the  defendant,  who  resided  at 
Portsmouth,  to  sell  the  vessel ;  but  there  being  no  immediate  sale  for  her,  he 
applied  to  the  defendant  to  give  his  acceptance  for  200/.  on  the  security  of  the 
vessel,  which  the  defendant  agreed,  on  the  vessel  being  completely  conveyed 
to  him,  to  do,  and  to  account  for  the  diilerence,  in  case  she  should  be  sold  for  a 
greater  sum  ;  and  she  would  have  been  sold  at  any  subsequent  time  if  a  pur- 
chaser could  have  been  found  for  her.     On  the  6th  oi  January,  1813,  the  bank- 
rupt duly  executed  a  bill  of  sale  of  the  vessel,  and  an  indorsement  on  the  registry 
was  then  duly  made  and  executed  by  the  bankrupt  in  the  presence  of  two 
witnesses,  and  the  certificate  of  registry,  and  bill  of  sale  from  the  former  owner 
to  the  banknipt,  were  delivered  by  him  to  the  defendant ;  and  the  defendant  at 
the  same  time  gave  his  acceptance  for  200/.  to  the  bankrupt,  which  was  after- 
wards, and  before  the  demand  and  refusal  hereinafter  mentioned,  duly  paid  by 
the  defendant.  The  vessel  was,  upon  the  execution  of  the  bill  of  sale,  put  into,  and 
had  ever  since  remained,  in  the  defendant's  possession,  and  had,  from  her  arrival, 
lain  in  Portsmoutii  'harbor,  without  being  fitted  out  or  employed  in  trading  r,«  40 
to  and  from  that  port.     No  copy  of  the  indorsement  so  made  on  the  L 
certificate  of  the  registry  had  ever  been  delivered  to  the  persons  authorised  to 
make  registry,  and  grant  certificates  of  registry  in  the  port  of  lA)ndon  ;  nor  any 
entry  thereof  indorsed  on  the  oath  or  affidavit  on  which  the  original  certificate 
was  obtained,  nor  any  notice  thereof  given  to  the  commissioners  of  the  customs, 
nor  any  memorandum  of  the  same  made  in  the  book  of  registry  at  the  port  of 
London,  nor  any  copy  of  such  bill  of  sale  delivered  to  the  persons  authorised 
to  make  registry  and  grant  certificates  of  regisir}"  in  that  port,  nor  any  entry 
thereof  indorsed  on  the  oath  or  affidavit,  nor  any  notice  given  of  the  same  to  the 
commissioners  of  the  customs,  nor  had  any  registry  de  novo  of  the  vessel  been 
made  at  the  port  of  Portsmouth  or  elsewhere.     In  January,  1813,  Parii  be- 
came a  bankrupt,  and  the  plaintiffs  were  his  assignees  ;  who',  before  the  action, 
duly  demanded  (but  without  tendering  the  200/.}  the  possession  of  the  vessel, 
which  the  defendant  refused  to  deliver :  he  had  no  other  claim  on  the  vessel 
than  for  the  200/.     The  bill  of  sale  expressed  that  Park,  in  consideration  of 
two  ^hundred  pounds  to  him  paid  by  the  defendant,  had  granted,  bargained,  sold, 
assigned,  and  set  over  unto  the  defendant,  the  schooner  Sea  Nympli,  of  Lon- 
don, described  as  having  been  a  Dutch  prize  to  a  king's  ship,  the  SUitety,  and 
duly  registered,  and  setting  out  a  copy  of  the  certificate  of  such  register,  and 
setting  out  the  bill  of  sale  from  the  former  owner,  to  hold  the  same  schooner 
unto  the  defendant,  his  executors,  &c.,  to  his  aud  their  own  use  and  uses,  and 
as  their  own  proper  goods  and  chattels  from  thenceforth  for  ever.     And  the 
bankrupt  covenanted  for  title,  and  for  quiet  enjoyment,  subject,  nevertheless,  to 
the  stipulations  indorsed  tliereon ;  which  were,  that  <*  it  was  understood  that 
the  within  assignment  was  made  and  concluded  as  a  lien  or  security  to  the 
defendant,  for  the  withiftmentioned  two  ^hundred  pounds  advanced  to  rtati 
the  plaintiff  upon  that  schooner;  and  thai  the  defendant  might  lawfully  ^ 
make  immediate  sale,  by  public  auction  or  private  contract,  of  the  schooner, 
and  after  concluding  the  same,  execute  as  fully  and  effectually  as  the  bankrupt 
might  or  could  do,  a  regidar  and  lawful  instrument  or  bill  of  sale  to  the  purchaser, 
and  forthwith  pay  over  to  the  bankrupt  such  balance  as  should  remain  due  to 
him,  after  deducting  the  aforesaid  advance,  commission  for  selling  and  oiher 
charges."     This  was  signed  by  the  bankrupt,  and  a  receipt  for  two  hundred 
pounds,  tlie  consideration-money,  was  also  indorsed. 

Pelt,  Seijt.,  for  the  plaintiffs,  relied  on  the  diversity  of  opinion  which  had 
prevailed  among  the  judges  in  Ihd)bard  v.  Johnstone,  ante,  iii.  177,  That  cos's 
differed  from  this  in  the  circumstance,  that  there  a  registration  de  novo  had 
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been  made,  which,  he  contended,  was  here  necessary,  the  Sea  Nympk  having 
changed  her  port  from  London  to  Portsmouth, 

I^CM^  for  the  defendant,  admitted  that  the  requisites  of  the  acts  had  been 
o!)served,  but  contended  that  this  case  was  not  within  the  act,  which  did  nut 
apply  to  cases  of  lien.  Mestaer  et  at.y  ^asignttn  of  WWiams  v.  Atkins^ 
ante,  381.  [The  court  observed  that  the  case  cited  was  very  distinguishable, 
being  merely  that  of  a  lien  on  the  documents,  but  here  the  defendant  had  the 
[xissession  of  the  ship  itself,  and  the  physical  power  of  sending  her  to  sea.] 
In  Hiibbard  v.  Johmtone^  Wood^  B.,  differed  from  the  opinion  oi  Lawrence^  J., 
in  3/oM  V.  Chamock,  2  East,  401,  by  holding  that  the  incomplete  transfer 
conferred  an  inchoate  right.  But  even  if  there  be  an  abortive  attempt  to  acquire 
the  ownership,  it  will  not  divest  the  previous  lien.  The  bankrupt  merely 
renounces  his  right  to  send  the  ship  to  sea,  till  he  has  repaid  this  loan. 

PtH,  in  reply.     This  is  not  a  case  of  lien,  but  of  absolute  and  complete  dis- 

•"451  ^^^  *"^  ''^^®'  ^^®  *^^*  ^^*'  *^'^  ^'  ^'  ^'  ^^'  prohibits  all  transfers  of 
^  '  J  ships  that  are  not  made  in  writing ;  and  in  the  case  of  Bolleston  v.  Hib- 
bert,  both  at  law,  3  Term.  Htp.  406,  and  in  equity,  3  Bro.  Clia,  Ca.  571,  it 
has  been  decided  that  the  possession  of  a  vessel  without  a  transfer  in  writing 
does  not  give  even  a  lien. 

GiBBS,  C.  J.     This  is  an  action  of  trover,  by  the  assignees  of  a  bankrupt, 
brought  to  recover  a  ship,  to  which  the  defendant  makes  title.     He  says,  I 
ciai/n  only  a  lien,  to  retain  her  only  till  my  debt  is  paid:  and  much  confusion 
has  arisen  by  a  loose  reference  to  tlie  doctrine  of  lien.     The  right  of  lien  does 
not  arise  out  of  any  contract  whatsoever,  but  out  of  a  right  to  hold  property  tilU 
the  party  claiming  the  lien  has  been  paid  for  the  operation  he  performs.     I 
think  it  has  been  held,  that  if  a  person  agrees  to  do  the  work  for  a  specific  sum, 
lie  loses  his  lien.t     This  is  a  deposit  for  a  sum  lent  on  the  ship:  that  is  not 
strictly  a  lien.     But  it  is  said  by  my  brother  Lens,  the  agreement  is,  that  the 
ship  shall  be  retained  till  the  200/.  is  paid.   Look  at  the  evidence!   What  is  it? 
An  indorsement  on  the  bill  of  sale  states  that  the  assignment  is  made  or  con- 
ciaded  as  a  lien  or  security  to  the  defendant  for  the  sum  of  200/.  advanced  by 
him,  and  that  the  defendant  should  make  immediate  sale,  and  convey  the  vessel 
10  a  purchaser,  and  after  repaying  himself,  pay  over  the  surplus  of  the  price. 
What  agreement  is  to  be  inferred  from  that  ?    Why,  an  agreement  of  mortgage, 
subject  to  redemption,  on  the  money  advanced  being  repaid.     But,  no  doubt, 
until  repayment  ihe  mortgagee  would,  by  the  terms  of  the  bill  of  sale,  have  the 
ftili  dominion  and  use  of  the  ship.     The  intent  of  the  register  acts  was,  that  no 
|)erson  might  have  the  use  of  a  ship,  whose  name  might  not  be  discovered  by 
referring  to  some  public  document.     But  if  all  mortgagees  might  be  taken  out 
of  die  statutes,  the  statutes  would  become  ineffectual.    There  can  be  no  doubt, 
•lUfiT  therefore,  *that  if  there  be  an  instrument  purporting  to  convey  the  ship 
•^  to  a  lender  for  securing  money,  the  instrument  doing  that  must  pursue 
&\l  the  requisites  of  the  register  acts.     The  doubt  wliich  arose  on  the  case  of 
BoHtston  v.  IJibbert,  was,  whether  the  act  might  not  be  evaded  in  consequence 
of  that  judgment,  by  a  mere  manual  transfer  of  a  vessel.     To  avoid  that,  the 
act  34  G,  3,  was  passed.    There  is  no  doubt,  that  there  was  an  attempt  in  this 
case  to  transfer  the  ship,  and  that  the  requisites  have  not  been  complied  with ; 
and,  therefore,  all*  is  void,  which  was  intended  io  be  done.     My  brother  Lens 
says,  admitting  that,  nevertheless,  the  defendant  has  a  right  to  hold  the  ship  till 
the  terms  are  complied  with,  (viz.  of  the  payment  of  the  money  due  to  the 
defendant,)  on  which  the  vessel  was  delivered.     But  I  do  not  tliink  those  were 
the  terms  on  which  it  was  delivered :  we  must  find  those  terms  in  the  bill  of 
sale,  which  is  an  agreement  of  mortgage.     Therefore,  the  plaintiffs  are  entided 
to  recover. 

t  [Tbit  doctrine  is  now  exploded.  See  4  Barn.  &  Aid.  50,  Crawshay  et  al.  v.  Hom/ray 
aul,  1  Tauot.  14,  Umtton  v.  Bragg.  2  Phil.  Ev.  123.  4  Campb.  150.  note.  (Howe's  ed.) 
Yeiv.  67.  note.  (Meu:aif  *s  ed.)    Seiw.  N.  F.  1322,  Ckate  v.  WestmorM^l 
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Heath,  J.  I  am  of  the  same  opinion.  As  to  the  doctrine  contended  for  bj 
the  counsel  for  the  defendant,  it  would  repeal  the  whole  of  the  ship-register  acts. 
The  calling  it  a  lien,  will  not  make  it  such.  This  is  no  lien;  it  is  a  pledge; 
and  were  we  to  make  a  pledge  of  a  ship  effectual,  we  should  repeal  the  statute 
to  all  effects  whatsoever.  The  mischief,  as  I  understand,  was,  that  before  this 
act,  a  practice  was  prevalent,  as  old  as  the  time  of  fVm.  3,  that  foreigners  pur- 
chased shares  in  British  vessels,  and  traded  to  our  colonies :  to  prevent  that,  it 
was  enacted,  that  no  transfer  should  take  effect  for  any  share  in  a  vessel,  unless 
all  these  particulars  were  specified,  as  directed  by  the  statutes:  but  it  would 
completely  defeat  the  purpose  of  these  statutes,  if  a  foreigner,  by  advancing  a 
sum  of  money  by  way  of  mortgage,  might  acquire  a  share  in  a  ship,  of  whjch 
he  might,  as  mortgagee,  *so  long  as  he  continued  such,  have  the  com-  rtftif 
plete  control  to  all  intents  and  purposes.  ^ 

Chamrre,  J.  I  am  of  the  same  opinion,  for  the  reasons  stated  by  my  lord 
and  Mr.  Justice  Heath. 

Dallas,  J.  The  case  lies  in  a  very  narrow  compass :  the  question  was, 
whether  this  was  a  mere  security  for  the  debt  due,  or  a  transfer  of  the  ship : 
this  depends  on  the  facts  of  the  case.  It  is  not  a  mere  deposit  for  the  sum 
advanced,  but  an  agreement  for  the  transfer  of  the  ship.  The  proof  is,  that  a 
bill  of  sale  is  executed:  for  what  purpose,  but  to  transfer  the  property  in  the 
ship  ?  The  indorsement  shows  it  more  strongly,  reciting  that  tlie  intent  was, 
that  the  defendant  should  sell  and  convey  the  ship :  how  could  he  convey,  un- 
less he  had  the  property  in  the  ship  ?  Although,  therefore,  I  had  some  doubt 
at  first,  I  have  now  none  whatever,  but  that  the  plaintiff  is  entitled  to  recover. 

Judgment  for  the  plaintiflf. 


The  KING  v.  The  Sheriff  of  MIDDLESEX,  in  THOMPSON  v.  POWELL. 

[1  Marsh.  270.   S.  C] 

If  a  rule  on  the  sherifTto  return  the  writ  in  this  court  expires  in  vacation,  the  sheriff  must, 
nevertheless,  file  his  return  in  vacation  within  one  day  after  the  rule  expires. 

Vauohan,  Serjt.,  had  in  Easter  term  ruled  the  sheriff  to  return  a  writ  of 
capias  ad  respandendum^  which  rule  expired  on  the  day  afler  the  end  of  that 
term.  The  sheriff  filed  his  return  on  the  first  day  of  this  term,  and  Faughan 
having  since  obtained  an  attachment.  Best  had  moved  to  set  it  aside. 

Vaughan^  Serjt.,  now  showed  for  cause,  that  in  this  court  the  office  of  the 
custos  brevium  being  open  during  the  vacation  for  the  return  of  writs,  the  sheriff 
was  bound  *to  obey  the  rule  when  it  expired,  and  had  not  time  given  r«A48 
until  the  first  day  of  the  ensuing  term.  The  King  v.  the  Sheriff  of  L 
Berks,  5  East,  386.  The  note  thereto  subjoined  must  refer  to  the  practice  of 
this  court ;  lor  the  Court  of  King*s  Bench  has  no  cmlos  brevium  office.  If  the 
writ  be  not  returned  before  the  first  day  of  the  term,  the  plaintiff  cannot  declare 
on  that  day,  and  the  defendant  is  entitled  to  imparle  to  the  next  term. 

Bestf  contra.  The  sheriff  is  supposed  to  be  present  in  court,  by  himself  or 
deputy,  to  return  the  writs,  the  rule  of  court  J/tcA.  T»  1654,  a.  1,  requiring  him 
to  have  a  deputy  in  court  for  that  purpose.  In  the  Common  Pleas,  therefore, 
as  well  as  in  B,  /?.,  the  returning  of  writs  is  a  thing  to  be  done  in  term,  and  the 
sheriff  must  have  the  first  day  of  term  to  return  them  in.  The  rule  in  both 
courts  is  the  same. 

Per  euriam.  (Afler  consulting  with  the  ofiScers.)  The  rule  of  court  B.  R* 
Afichaelnuts^  32  uf.  3,  had  no  application  to  the  case  cited,  nor  is  it  more  appli* 
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cable  to  the  present  case.     By  the  practice  of  thie  court  the  writ  ought,  for  the 
reason  asaigiied,  to  be  returned  in  vacation  time*  at  the  end  of  the  four  days 
The  sheiiff  is  one  day  too  late. 

Rule  dischatged  with  oeets. 


CROFT  V.  PITMAN, 

[1  Manh.  269.  S.  €.] 

A  coal  merchant,  who  haa  his  wharf  and  count ina-house  in  Southwark,  and  occupies  halif 
a  counting- house  in  London,  for  the  purposes  of  his  trade,  seeks  his  livelihood  in  Im* 
don  within  the  Court  of  Conscience  act. 

Lens,  Seijt.,  had  obtained  a  rule  mat  to  enter  a  auggestion  pursuant  to  the 
fitatme  39  and  40  G,  8,  c.  104,  (local,)  that  the  defendant  was  a  person  **  aeek- 
*6491  ^^  ^''  ^livelihood  in  London,^*  He  was  a  coal  merehant,  and  his 
-'  dwelling-house  and  wharf  were  in  Southwark^  but  he  also  pursued  his 
trade  at  Horaeford  BtHldinga,  in  the  city  of  London^  and  there  contracted  the 
debt  for  which  this  action  was  brought*  He  occupied  there  half  of  a  counting- 
liouse,  and  paid  a  moiety  of  the  rent. 

Shepherd,  Solicitor-General,  against  this  rule,  urged  that  the  defendant's  coal- 
wharf  in  Southwark  was  the  place  where  he  principally  and  substantially  car- 
ried on  his  trade  and  resided,  though  he  had  this  counting-house  in  London. 
In  many  instances  persons  who  trade  in  London  are  yet  not  within  the  act. 
Miller  v.  Williams,  5  Eap.  19 ;  Gray  v.  Cook,  8  East,  386 ;  Skinner  v. 
Davis,  ante,  ii.  196. 

The  court  stopped  Lens,  who  would  have  supported  his  rule. 

GiBBs,  C.  J.  We  think  there  is  no  ground  for  resisting  this  motion.  All 
the  ingenuity  that  has  been  exercised  cannot  point  out  a  distinction  between  a 
person  who  rents  a  stall  for  a  whole  year,  and  a  person  who  rents  a  part  of  a 
eouniing-house  for  the  same  period,  for  the  purposes  of  the  business  he  carries 
ou. 

Rule  absolute. 


WINNE  V.  CLARKE,  Clerk. 

ir  a  plaintiff  declares  after  two  terms  from  the  term  in  which  the  writ  is  returnable,  the 
court  will  set  aside  the  declaration.  But  not  the  process,  for  the  cause  is  already  out 
of  court. 

This  was  an  action  for  non-residence.  The  plaintiff  sued  out  his  writ  re- 
turnable in  TMnity  term,  1813,  and  entered  an  appearance  for  the  defendant, 
*6501  ^"^^  whOe  *the  bUls  for  the  relief  of  the  cleigy  were  pending  in  par- 
-^  liament,  some  of  the  prelates  having  reprobated  the  plamtiff 's  practice 
of  proceeding  to  deliver  declarations  pending  those  bills,  he  abstained  from  de- 
liverinff  the  declaration  in  the  present  case  until  the  4th  of  June,  IB  14,  when  it 
was  ddtveied,  accompanied  with  a  notice  to  plead  thereto  within  the  first  four 
days  if  TVtmfy  term. 

Zens,  Serjt,  had  obtained  a  rule  nisi  to  set  aside  all  proceedinos  in  this 
csnse,  oonprising  the  writ,  for  irregdiarity  in  having  delivered  the  declaration 
after  two  lerms  had  expired. 
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Shepherd,  Solicitor-General,  opposed  the  rule,  on  the  ground  that  the  d^ 
fendant  was  not  aggrieved.  The  plaintiff  was  out  of  court  in  the  third  term 
after  that  in  which  the  writ  was  retumable,  for  want  of  a  declaration ;  when 
he  delivered  his  declaration  it  was,  therefore,  a  nullity,  not  being  supported  by 
any  existing  writ ;  and  as  it  did  not  ap|)ear  that  the  plaintiff  would  have  taken 
any  further  steps  upon  his  declaration,  the  defendant  might  safely  have  ne 
glected  it,  and,  therefore,  was  applying  for  the  interference  of  the  court  without 
any  necessity  or  any  reasonable  ground.  At  all  events  the  irregularity  in  the 
last  step  of  the  cause  was  no  ground  for  setting  aside  the  previous  proceedings, 
which  were  regular  when  they  were  instituted,  but  had  now  become  a  nullity. 

The  court  held  that  the  defendant  could  not  under  these  circumstances  have 
signed  a  judgment  of  non  pros  immediately  before  the  delivery  of  the  declara- 
tion, for  the  cause  had  then  died  a  natural  death,  and  was  dead  in  tlie  same  state 
as  if  it  had  become  extinct  by  a  plea  in  abatement :  neither  party  was  entitled 
to  receive  any  costs  from  the  other.  The  court,  therefore,  would  not  make 
any  order  as  to  the  previous  proceedings  :  the  *only  thing  of  which  the  r^gRi 
defendant  had  to  complain,  was  of  the  delivery  of  a  declaration,  sup-  ^ 
ported  by  no  precedent  process ;  but  he  was  entitled  to  come  to  the  court  to 
complain  of  that  The  rule,  therefore,  must  be  absolute  to  set  aside  the  decla- 
ration with  costs. 


GROJAN  V.  LEE. 

[1  Marsh.  272,  Rpgan  v.  Lee,  S.  C] 

If  the  year  of  our  Lord  is  stated  in  the  English  notice  ot  the  foot  of  common  prooeu,  it 

must  be  expressed  in  words  at  length,  as  well  as  the  month  and  day. 
Semble  that  it  is  necessary  to  state  the  year. 

This  was  a  motion  to  set  aside  a  writ  of  ctqnas  for  irregularity  in  the  Eng" 
lish  notice,  wherein  the  month  and  day  of  the  month,  on  which  the  defendant 
was  warned  to  appear,  were  stated  in  words  at  length,  but  the  year  of  our 
Lord  was  expressed  in  ligures.  The  case  was  twice  spoken  to  by  PelU  Serjt., 
against  the  rule,  who  cited  the  JVeavers*  Company^  q.  L  v.  Forrest,  2  Str.  1232. 
MUiott  v.  Parrott,  Barnes,  425,  and  Steet  v.  Campbell,  ante,  i.  424,  and 
argued  that  Pinero  v.  Hudson,  1  Matde  fy  Selw,  119,  was  distinguishable, 
because  there  every  part  of  the  date  was  in  figures. 

Vaughan,  Serjt.  in  support  of  the  rule,  suggested  that  the  Court  of  King's 
Bench  had  overruled  Pinero  v.  Hudson,  and  urged  that  there  was  a  wide  diffe^ 
ence  between  the  putting  no  year  at  ail,  whicli  might  be  good,  and  the  putting 
the  year  in  figures. 

The  case  stood  over  for  inquiry  into  the  practice  of  the  Court  of  King's 
Bench. 

GiDBs,  C.  J.  This  was  an  application  to  set  aside  proceedings,  because  the 
year  in  the  English  notice  was  not  written  in  words  at  length.  Many  cases 
were  cited  here ;  one  in  this  court,  in  which  the  question  occurred,  but  the  case 
went  off  on  a  collateral  point.  My  brother  Heaih  has  inquired  of  the  Court  r«A5o 
of  King's  Bench,  and  it  *has  been  there  decided  in  more  than  one  ca8e,t  ^ 

t  The  following  note  was  commuaicated  to  this  court  by  Bayley,  J. 

In  WUliame  v.  /ay,  Hilary  term,  1814,  the  Court  of  &ing*s  Bench  held  the  service  of 
^he  process  irregular  where  tne  day  and  month  in  the  notice  were  in  words  at  length,  aoi 
the  year  in  figures.*    The  court  did  not  set  aside  the  writ,  but  merely  the  service. 

The  case  in  Str,  1232,  was  cited. 

*  [This  case  is  overruled ;  the  judges  of  both  courts  met  and  oonsidersd  the 
6  Taunt.  333,  Eyre  v.  WaUk.} 
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that  both  tlie  month  and  the  year  must  be  written  in  words  at  length; 
and  that  though  the  month  be  written  at  length,  yet  if  the  year  be  in  figures  it 
is  bad.  Supposing  that  the  statute  does  not  require  the  year  to  be  added, 
although  the  blank  left  in  the  form  given  by  the  act  may  as  well  be  intended 
for  the  year  as  for  the  month,  yet  if  the  year  is  added,  the  year  is  a  qualification 
of  the  month ;  and,  therefore,  the  year  must  be  expressed  in  words  as  well  as 
th^  month*  Consequendy  we  think,  that  upon  the  reason  of  the  thing,  as  well 
as  upon  authority,  the  service  of  the  writ,  not  the  writ  itself,  (for  the  writ  is 
right,  and  the  English^  notice  only  is  wrong ;)  is  bad,  and  the  rule  must  be 
altered  accordingly;  and  as  the  rule  was  drawn  up  for  setting  aside  the  writ,  it 
became  necessary  for  tlie  plaintifi*  to  appear  and  defend  his  writ  which  is  not 
vicious,  and,  therefore,  the  defendant  is  not  entided  to  his  costs. 

Rale  absolute  to  set  aside  the  service  of  the  writ  of  capiaa  ad  respondendum 
upon  payment  of  costs. 


DOCKER  V.  KINO. 

A  plea  in  abatement  must  begin  by  alleging  that  the  defendant,  styling  him  by  hie  real 

chrurian  name,  comes,  &c. 
And  it  must  also  give  bis  real  surname. 

Thb  defendant  pleaded  in  abatement  as  follows.  And  he  against  whom  the 
plaintiffs  have  issued  their  original  writ  by  the  name  of  f^Uoughby  IGng^ 
*t&^'\  ^^  ^^  proper  ^person  comes,  and  pleads  that  he  was  baptized  by  the 
-'  name  of  fveUfyy  to  wit,  at  London,  and  by  the  christian  name  of  fvelby 
hath  always  since  his  baptism  hitherto  been  called  or  known,  without  this,  that  the 
said  ff'elbi/  now  is,  or  at  the  time  of  suing  forth  of  the  said  writ,  or  ever  before, 
was,  or  ever  since  hath  been,  known  by  the  Chriaiian  name  of  fViiloughby, 
The  PlaintifTs  demurred,  and  assigned  for  causes,  that  the  defendant  had  admit- 
ted that  he  was  the  person  named  and  sued,  and  that  he  had  not  commenced 
his  plea  with  the  words,  «*  and  fVelby  King,  against  whom  the  plaintitfs  have 
issued  their  original  writ,**  ^c.  in  the  usual  and  known  mode  of  pleading  a  plea 
in  abatement ;  and  also  that  the  plea  only  stated  that  the  defendant  was  called 
or  known  by  the  name  of  fVelby,  and  not  that  he  was  called  and  known ;  and 
also  for  that  the  plea  did  not  set  out  the  surname  as  well  as  the  Christian  name 
of  the  defendant,  as  it  ought  to  do. 

Best,  Seijt.,  in  support  of  the  demurrer,  cited  Haunnih  t.  Spraggs,  8  T.  R, 
515,  as  decisive  in  favor  of  the  last  objection. 

Vaughan,  Serjt.,  contra. 

The  court  were  clear  that  the  plaintiff  was  entiUed  to  judgment. 

Judgment  respondeat  ouster  A 

tPEAKE  c.  DAVIS. 

A  defendant  cannot  in  this  court  now  plead  in  abatement  to  the  original  writ,  for  the 

court  will  not  grant  him  oyer. 
A  defendant  who  pleads  a  misnomer  in  abatement  most  eome  and  appear  by  his  right  name, 

and  not  by  ibe  description  *'  he  who  is  sued.*' 
And  he  mast  show  his  surname  with  certainty. 

Thb  defendant  pleaded  in  abatement  in  the  same  terms  as  in  the  case  oi  Docker  v.  King, 
and  prayed  judigment  of  the  writ.  The  plaintiff  specially  demurred,  for  that  the  defendant 
had  admitted  himself  to  be  the  person  sued  by  the  name  of  Jokn,  and  that  his  surname 
*fiS41  ^^^  ^^^  shown  with  certainty.  Sellon,  Serjt.,  in  ^support  of  the  demurrer :  There 
^  is  a  fundamental  objection  to  this  plea,  on  grounds  of  general  demurrer:  it  is  a  plea 
.0  the  origiDal  writ,  and  the  defendant  prays  judgment  of  the  writ.    That  cannot  be  done 
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without  eravinff  oyer  of  the  writ,  which  will  not  now  be  i^en,  and,  therefore,  the  defend* 
«nc  cannot,  at  toia  day,  have  a  plea  in  abatement  to  the  writ,  in  thia  court :  he  majr  plead 
in  abatement  to  the  declaration. 

Shepherd,  Serjt.,  contra.  It  is  not  necessary  to  have  oyer  of  the  writ,  except  in  a  caie 
where  the  defendant  wishes  to  take  advantage  of  a  variance  between  the  writ  and  the 
doclaration.  Heme* 9  Pleader,  and  he  who  by  the  writ  aforesaid  ta  named  G.,  comes  tnd 
pleads,  dLc.  The  case  in  8  7.  R.  515,  Howarthv.  Spragge,  was  decided  without  reference 
to  any  of  the  old  cases.    The  form  **  and  he,  who,"  &.c.  is  verv  ancient. 

The  court,  on  the  authority  of  Howarth  ▼.  Sprmggt,  gave  judgment  for  the  plaintifil 


CONNOR  V.  SMYTHE. 

[1  Marsh,  276.   S.  C] 

If  a  ship  owner  covenants  to  take  a  car^^o  at  0.,  and  therewith  proceed  with  the  first  eoa- 
voy  that  should  sail  for  England  fourteen  working  days  after  the  vessel  was  ready  to 
load,  and  the  freighter  covenants  to  load  and  despatch  her  within  fourteen  davs  uier 
notice  that  she  is  readv  to  load ;  but  it  is  declared  that  the  ship  may  be  detained  fifteen 
days  on  demurrage :  the  freighter,  on  detaining  her  on  demurrage  for  the  fifieeu  dar« 
and  paying  for  the  same,  is  in  the  same  condition  at  the  end  of  that  time,  in  which  oe 
would  otherwise  have  been  at  the  end  of  the  fourteen  days. 

Covenant  on  a  charter-party,  whereby  the  plaintiff  covenanted  that  his  ship, 
the  Nimble,  should  join  and  sail  with  the  first  convoy  for  Oporto,  and  there 
receive  a  cargo  of  wines  and  cork,  and  therewith  proceed  with  the  first  convoy 
that  should  sail  from  Oporto  (or  England  fourteen  working  days  after  the  vessel 
was  ready  to  take  on  board  her  cargo ;  and  the  defendant,  the  freighter,  cove- 
nanted to  ship,  on  the  vessefs  discharging  her  outward  cargo  at  Oporto^  a  caigo 
of  wines  and  cork,  and  to  despatch  her  to  join  and  sail  with  the  first  convoy  for 
England^  within  fourteen  working  days  after  she  should  be  ready  to  receive 
iier  cargo,  and  to  discharge  her  cargo  in  London,  and  that,  within  the  lay-daysi 
or  days  of  demurrage  thereinafter  granted ;  and  it  was  declared  lawful  for  the 
freighter  to  detain  the  vessel  fifteen  running  days  more,  on  demurrage,  if 
required,  at  four  guineas  per  day:  the  plaintiff  averred  performance,  and  alleged 
for  breach,  first,  that  after  the  ship's  arrival  at  Oporto,  on  the  2d  of  •/)56-  r-^M 
ruary,  1810,  notice  was  given  to  the  freighter's  correspondents  there  '- 
that  the  vessel  was  ready  to  take  her  cargo,  and  that  the  freighter  detained  her 
for  lading  at  Oporto,  fourteen  working  days  after  that  notice,  and,  after  the 
expiration  of  the  fourteen  days,  detained  her  there  fifteen  running  days  more  on 
demurrage ;  but  that  he  had  not  paid  the  plaintiflf  the  four  guineas  per  day ; 
and  for  a  further  breach,  that  the  defendant  did  not  ship  a  caigo,  and  dispatch 
the  vessel  lo  join  and  sail  with  the  first  convoy  for  England  within  fourteen 
working  days  after  she  was  ready  to  receive  her  caigo,  and  notice  thereof  bad 
been  given,  or  within  the  lay-days  or  days  of  demurrage  in  the  charter-party 
granted,  but  detained  her  in  the  loading  and  dispatch  thereof  at  Oporto  for  a 
further  space  of  thirty-eight  days.  The  defendant  sufiTered  judgment  by  default ; 
and  on  the  execution  of  a  writ  of  inquiry,  it  was  proved  that  the  Nimble,  on 
the  2d  o(  February,  1810,  completed  her  unloading  in  Oporto,  and  gave  notice 
to  tlie  defendant's  agents  that  she  was  ready  to  receive  her  cargo  under  the 
charter-party :  the  next  convoy  after  that  notice  sailed  on  the  23d  of  FUfrutry^ 
and  four  holidays  occurred  between  the  2d  and  28d:  the  defendant's  agent  began 
to  load  in  March,  and  completed  the  cargo  upon  the  14th  of  Jjpril:  no  con- 
voy sailed  from  Oporto  after  the  23d  of  FAmary,  until  the  i6iho(j3prU, 
when  the  Nimble  sailed  with  the  convoy.  The  plaintiff  sought  to  recover  the 
stipulated  four  guineas  a-day  for  the  fifteen  running  days  of  demurrage,  and  :i 
compensation,  (and,  if  due,  four  ^nineas  a-day  was  admitted  to  be  reasonable,) 
for  the  thirty-eight  days  ftirther  detention  up  to  and  inclusive  of  the  14th  oT 
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«^t/,  when  the  vessel  completed  her  loading,  amounting  to  222/.  The  defend- 
ant contended  that  he  was  liable  to  the  fifteen  days  of  demurrage  only.  A  ver- 
liici  was  taken  for  the  plaintiff  for  222/.  i2«.  by  consent,  subject  to  be  reduced 
if  the  court  should  see  fiu 

*H5A1      *BtBt^  Serjt.,  had  accordingly  obtained  a  rule  m«t,  and  Vaughan^ 
^  SerjL,  would  have  shown  cause;  but  the  court  expressed  so  strong  an 
opiaion  that  he  declined  to  argue  the  point. 

Per  curiam.  These  covenants,  of  the  owner  for  sailing,  and  of  the  freightei 
f(;r  dispatching  the  ship,  within  the  fourteen  days,  are  qualified  by  a  mutual 
aj^reement  that  the  freighter  may  detain  the  ship  fifteen  days  longer,  on  paying 
four  guineas  per  day  demurrage.  Since  the  freighter  avails  himself  of  this  per- 
mission, the  fifteen  days  are  to  be  added  to  the  fourteen,  and  the  parties  are 
in  the  same  condition  at  the  end  of  the  fifleen  additional  days,  as  they  would 
otherwise  have  been  in  at  the  end  of  the  fourteen  days.  The  ship  does  sail 
with  the  first  convoy  after  the  fifteen  days,  which  is  all  that  the  charter-party 
requires. 

Rule  absolute. 


(IN  THE  EXCHEQUER  CHAMBER.) 


JOHNES  t;.  JOHNES. 

Upon  :he  affirmance  in  error  of  a  judgment  for  damnees  assessed  on  a  sugrgestion  of 
brencbes  of  the  condition  of  a  bond,  under  8  and  9  W.  3,  c.  11 ,  «.  8,  ihe  court  will  not 
grant  interest  upon  the  damages  up  to  the  time  of  affirmance. 

Taunton,  W.  E.,  moved  that  interest  up  to  the  time  of  the  affirmance  in 
error  might  be  computed  upon  the  damages,  4000/.  and  upward,  assessed  by  a 
jur)%  upon  a  suggestion  of  breaches,  under  the  statute  8  and  0  W.  3,  of  the 
condition  of  a  bond,  given  in  the  penal  sum  of  25,000/.,  to  indemnify  the  plain- 
tiff from  the  title  of  certain  persons  to  an  estate,  for  which  penalty  the  plaintiff 
h:t(J  recovered  judgment  in  debt  in  the  Court  of  King's  Bench  on  demurrer ; 
tiie  whole  penalty,  he  said,  was  the  legal  debt,  for  which  the  judgment  was  en- 
*fl^7l  ^1^^*  ^"^  ^^  court  might,  therefore,  give  ^interest  by  way  of  damages, 
^  out  of  the  penalty.     He  admitted  he  had  found  no  case  in  point. 

Parity  contra. 

Tht  court  held  that  the  statute  8  and  0  ^.  3,  c.  11,  a.  8,  limited  the  execu- 
tion to  the  damages  assessed  by  tiie  jury,  and  they  refused  the  fP^plication. 

Rule  refused. 
Vol.  I.— 43.  «  F 
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without  cravinff  oyer  of  the  writ,  whieh  will  not  now  be  giyen,  mnd*  therefore*  thedefinid« 
anc  cannot*  at  this  day»  have  a  plea  in  abatement  to  the  writ,  in  thia  court:  he  may  pletd 
in  abatement  to  the  declaration. 

Shepherdi  Serjt.,  contra.  It  is  not  necessary  to  have  oyer  of  the  writ,  except  in  a  case 
where  the  defendant  wishes  to  lake  advantage  of  a  variance  between  the  writ  and  the 
declaration.  Heme^M  Pleader,  and  he  who  by  the  writ  aforeaaid  ia  named  (?.,  comes  and 
pleads,  dec.  The  case  in  8  7.  B.  515,  Howartkv.  Spragge,  was  decided  without  reference 
to  any  of  the  old  cases.    The  form  **  and  he,  who,"  Slc.  is  verv  ancient. 

The  court,  on  the  authority  of  Howarik  v.  Sprmgge,  gave  judgment  for  the  plaaitiff. 


CONNOR  V.  SMYTHE. 

[1  Marsh.  276.   S.  C] 

If  a  ship  owner  covenants  to  take  a  cai^o  at  0.,  and  therewith  proceed  with  the  first  con- 
voy tliat  should  sail  for  England  fourteen  working  days  after  the  vessel  was  ready  to 
load,  and  the  freighter  covenants  to  load  and  despatch  her  within  fourteen  davs  after 
notice  that  she  is  readv  to  load  ;  but  it  is  declared  that  the  ship  may  be  detained  fifteea 
days  on  demurrage :  the  freighter,  on  detainin|;  her  on  demurrage  for  the  fifteen  davi 
and  paying  for  the  same,  is  m  the  same  condition  at  the  end  of  that  time,  in  which  be 
would  otherwise  have  been  at  the  end  of  the  fourteen  days. 

Covenant  on  a  charter-party,  whereby  the  plaintiff  covenanted  that  his  ship, 
the  Nimble,  should  join  and  sail  with  the  first  convoy  for  Oporto,  and  there 
receive  a  cargo  of  wines  and  cork,  and  therewith  proceed  with  the  first  convoy 
that  should  sail  from  Oporto  {ox  England  fourteen  working  days  after  the  vessel 
was  ready  to  take  on  board  her  cargo;  and  the  defendant,  the  freighter,  cove- 
nanted to  ship,  on  the  vesseFs  dischaiging  her  outward  cargo  at  Oporto,  a  caigo 
of  wines  and  cork,  and  to  despatch  her  to  join  and  sail  with  the  first  convoy  for 
England,  within  fourteen  working  days  after  she  should  be  ready  to  receive 
her  cargo,  and  to  dischaige  her  caigo  in  London,  and  that,  within  the  lay-days, 
or  days  of  demurrage  thereinafter  granted;  and  it  was  declared  lawfiil  for  the 
freijrhter  to  detain  the  vessel  fifteen  nmning  days  more,  on  demurrage,  if 
required,  at  four  guineas  per  day:  the  plaintifif averred  performance,  and  aUeged 
for  breach,  first,  that  after  the  ship's  arrival  at  Oporto,  on  the  2d  of  */V6-  raaRc 
ruary,  I8I0,  notice  was  given  to  the  freighter's  correspondents  there  ^ 
that  the  vessel  was  ready  to  uke  her  cargo,  and  tliat  the  freighter  detained  her 
for  lading  at  Oporto,  fourteen  working  days  after  that  notice,  and,  after  the 
expiration  of  the  fourteen  days,  detained  her  there  fifteen  running  days  more  on 
demurrage ;  but  that  he  had  not  paid  the  plaintiff*  the  four  guineas  per  day ; 
and  for  a  further  breach,  that  the  defendant  did  not  ship  a  cargo,  and  dispatch 
the  vessel  to  join  and  sail  with  the  first  convoy  for  England  within  fourteen 
working  days  after  she  was  ready  to  receive  her  cargo,  and  notice  thereof  had 
been  given,  or  within  the  lay-days  or  days  of  demurrage  in  tlie  charter-party 
granted,  but  detained  her  in  the  loading  and  dispatch  thereof  at  Oporto  for  a 
further  space  of  tliirty-eight  days.  The  defendant  sufiTered  judgment  by  default; 
and  on  the  execution  of  a  writ  of  inquiry,  it  was  proved  that  the  Nimble,  on 
the  2d  o(  Febmary,  1810,  completed  her  unloading  in  Oporto,  and  gave  notice 
to  tiie  defendant's  agents  that  she  was  ready  to  receive  her  cargo  under  the 
charter-party :  the  next  convoy  after  that  notice  sailed  on  the  23d  of  February, 
and  four  holidays  occurred  between  the  2d  and  23d :  the  defendant's  agent  began 
to  load  in  March,  and  completed  the  cargo  upon  the  14th  of  ^pril:  no  con- 
voy sailed  from  Oporto  after  the  23d  ot  FAnutry,  until  the  15th  of  wf/»rt/, 
when  the  Nimble  sailed  with  the  convoy.  The  plaintifif  sought  to  recover  the 
stipulated  four  guineas  a-day  for  the  fifteen  running  days  of  demurrage,  and  a 
compensation,  (and,  if  due,  four  guineas  a-day  was  admitted  to  be  reasonable,) 
for  the  thirty-eight  days  further  detention  ap  to  and  inclusive  of  the  14th  « 
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JlpiH^  when  the  vessel  completed  her  loading,  amounting  to  222/.  The  defend- 
ant  contended  that  he  was  liable  to  the  fifteen  days  of  demurrage  only.  A  ver- 
<iict  was  taken  for  the  plaintiff  for  222/.  i2«.  by  consent,  subject  to  be  reduced 
if  die  court  should  see  fit. 

""tSSfil      *Best,  Serjt.,  had  accordingly  obtained  a  rule  nxH^  and  Vaughann 
^  Seijt.,  would  have  shown  cause;  but  the  court  expressed  so  strong  an 
opinion  that  he  declined  to  aigue  the  point. 

Per  curiam.  These  covenants,  of  the  owner  for  sailing,  and  of  the  freighter 
fur  dispatching  the  ship,  within  the  fourteen  days,  are  qualified  by  a  mutual 
aj^ement  that  the  freighter  may  detain  the  ship  fifteen  days  longer,  on  paying 
four  guineas  per  day  demurrage.  Since  the  freighter  avails  himself  of  this  per- 
mission, the  fifteen  days  are  to  be  added  to  the  fourteen,  and  the  parties  are 
in  the  same  condition  at  the  end  of  the  fifteen  additional  days,  as  they  would 
otlierwj/^e  have  been  in  at  the  end  of  the  fourteen  days.  The  ship  does  sail 
with  the  first  convoy  after  the  fifteen  days,  which  is  all  that  the  charter-party 
requires. 

Rule  absolute. 


(IN  THE  EXCHEQUEA  CHAMBEIL) 


JOHNES  V.  JOHNES. 

Upon  the  affirmance  in  error  of  a  judgment  for  damngee  assessed  on  a  suggestion  of 
breocbes  of  the  condition  of  a  bond,  under  8  and  9  Tr.  3,  e.  lit  «.  8»  the  court  will  not 
grant  iatercat  upon  the  damages  up  to  the  time  of  affirmance. 

Taunton,  W.  E.,  moved  that  interest  up  to  the  time  of  the  affirmance  in 
error  might  be  computed  upon  the  damages,  4000/.  and  upward,  assessed  by  a 
jury,  upon  a  suggestion  of  breaches,  under  the  statute  8  and  9  W.  3,  of  the 
condition  of  a  bond,  given  in  the  penal  sum  of  25,000/.,  to  indemnify  the  plain- 
tiff from  the  tide  of  certain  persons  to  an  estate,  for  which  penalty  the  plaintiff 
had  recovered  judgment  in  debt  in  the  Court  of  King's  Bench  on  demurrer ; 
tlie  whole  penalty,  he  said,  was  the  legal  debt,  for  which  the  judgment  was  en- 
*fi57l  ^^^'»  ^^^  ^^  court  might,  therefore,  give  ^interest  by  way  of  damages, 
^  out  of  the  penalty.     He  admitted  he  had  found  no  case  in  point. 

Parkt  contra. 

TTu  court  held  that  the  statute  8  and  9  ^.  3,  c.  11,  «.  8,  limited  the  execa« 
tion  to  the  damages  assessed  by  tlie  jury,  and  they  refused  the  Implication. 

Rule  refiised* 
Vol.  I.— 43.  9  F 
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PETO  V.  BLADES. 

The  law  raises  an  implied  promise  in  a  sherifT  selling  eooda  taken  in  execation,  that  be 
does  not  know  that  h6  is  destitute  of  title  to  the  goods. 

To  an  action  founded  on  the  implied  promise  that  the  vendor  of  goods  did  not  know  hie 
title  to  them  was  bad,  it  is  no  defence  that  the  vendor  was  a  sherifTs  auctioneer,  and 
desired  the  ptaintifTio  give  him  a  written  notice  not  to  pav  over  the  proceeds,  aud  tbst 
the  plaintiff  having  omitted  to  give  such  notice,  the  defeoaant  paid  over. 

Assumpsit.  The  second  count  stated  that  in  consideration  that  tlie  plain- 
tiflf  would  buy  two  hundred  and  sixty  chaldrons  of  soil,  the  defendant  under- 
took that  he  did  not  know  he  had  not  a  good  right  to  sell  the  soil,  and  arerred 
for  breach,  that  he  did  not  know  he  had  not  a  good  right  to  sell  the  soil.  Upon 
the  trial  at  the  f Feat  minster  sittings  afler  Hilary  term,  1814,  before  Gibbs,C, 
J.,  it  was  proved  that  the  soil  in  question  had  belonged  to  a  trader,  a^rain^t 
whom  a  commission  of  baiiknipt  bad  issued :  it  had  been  taken  in  execution, 
and  was  sold  by  the  sheriff.  The  auctioneer  who  sold  it,  did  not  communicate 
to  the  bidders  that  there  was  a  dispute  respecting  the  tide  to  the  soil :  he  after- 
wards told  the  plaintiff,  if  he  thought  there  was  any  remedy,  he  should  give  the 
defendant  notice  to  retain  the  money ;  the  plaintiff  gave  no  notice,  and,  there- 
fore, the  auctioneer  paid  it  over.  A  messenger  of  the  commissioners  of  bank- 
rupt was  in  possession  of  the  bankrupt  s  property  at  the  time  of  the  sale.  Upon 
this  count  the  jury  found  a  verdict  for  the  plaintiff. 

Faughctn,  Serjt.,  in  this  term  obtained  a  rule  niai  to  set  aside  the  verdict, 
and  enter  a  nonsuit,  upon  the  ground  *that  the  auctioneer  having  paid  rugeo 
over  the  price  of  the  soil,  no  action  could  be  maintained  against  him.         ^ 

Bent^  Serjt.,  now  showed  cause.  The  objection  that  the  sheriff  has  paid 
over  the  money,  is  wholly  inapplicable  to  this  verdict,  which  is  found  on  the 
count  for  a  deceit.  There  was  evidence  for  the  jury,  and  they  have  found 
thereon  that  the  defendant  proceeded  to  sell  with  the  knowledge  that  he  was 
improperly  selling,  and  concealed  that  fact  from  the  buyer.  2dly.  If  the  pay- 
ment over  could  at  all  constitute  a  defence,  yet  it  can  be  no  defence  where  the 
payment  over  has  been  made  with  tlie  defendant's  full  knowledge  of  the  facts : 
no  principle  warrants  the  sheriff  in  requiring  from  the  plaintiff  a  written  notice 
or  demand  for  his  doing  that  which  the  law  bound  him  to  do.  This  woiilil 
answer  the  objection,  even  if  tlie  verdict  had  been  on  the  count  for  money  had 
and  received. 

Vaughan^  Seijt.,  in  support  of  his  rule.  The  court  would  indefinitely  en- 
large the  time  for  a  sheriff  to  make  his  return,  if  the  parties  claiming  the  prop- 
erty would  not  interplead  or  indemnify  him.  Here  the  sheriff  applies  U)  die 
plaintiff  to  give  him  a  request  not  to  pay  over,  and  the  plaintiff  refuses  so  to 
do,  after  which,  and  the  payment  over,  the  plaintiff  cannot  maintain  his  action. 
Pond  V.  Underwood,  2  Ld,  Raym.  1210.  Greenaway  v.  //««/,  4  T.  R.  554, 
Campbell  v.  Hall,  there  cited  in  note,  and  Sadler  v.  Evam^  4  Burr.  1984. 
Since,  therefore,  it  is  by  the  plaintiff's  own  default  that  the  money  has  been 
.  paid  over,  the  defendant  is  entitled  either  to  a  nonsuit,  or  to  reduce  the  verdict 
to  mere  nomifkal  damages. 

GiBBS,  C.  J.  The  objection  is,  that  the  sheriff  having  paid  over  the  money, 
the  plaintiff  is  not  entitled  *to  recover  it  back,  on  the  principle  that  p^^^jj 
where  tlie  agent  has  received  money  and  paid  it  over  to  his  principal,  ^ 
there  the  action  will  not  lie:  I  should  have  .held  in  tliis  case,  tliat  an  action  for 
money  had  and  received  did  not  lie  :  but  what  is  tliis  action  ?  It  is  an  action 
against  an  auctioneer,  upon  a  promise  that  he  did  not  know  that  he  had  no  right 
to  sell  the  goods  :  the  auctioneer  stated  that  he  did  know  it,  but  that  the  tact 
was  notorious :  the  jury,  therefore,  heard  him  confess,  that  he  knew  of  the 
claim  of  tlie  assignees,  and  that  he  never  mentioned  it.  But  what  would  be 
ihe  effect  of  holtung  that  this  action  could  not  be  maintained  by  the  defendant 
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on  the  ground  that  the  defendant  had  paid  over  the  money  ?  In  those  cases 
to  which  the  rule  whereon  the  counsel  for  the  defendant  relies  is  applicable* 
the  defendant  points  out  to  the  plaintiff  another  defendant  to  whom  he  has  paid 
over,  and  whom  the  plaintiff  may  sue  ;  but  the  plaintiff  in  this  case  can  sue  no 
one  else  than  the  defendant.  It  does  not  appear  that  the  plaintiff  in  the  execu- 
tion knew  of  the  commission  and  bankruptcy ;  and,  therefore,  if  the  action  lay 
not  against  the  auctioneer,  it  might  not  lie  against  any  one.  As  to  nominal 
damages,  I  cannot  agree  with  the  counsel  for  the  defendant :  for  if  the  action 
lies  at  all,  it  lies  upon  the  ground  that  the  defendant  has  been  deceived,  and  is 
the  worse  for  the  deceit ;  and  if,  therefore,  he  is  entitled  to  recover  any  thing, 
he  is  entided  to  recover  to  the  extent  to  which  he  has  been  damnified  by  tlie 
deception.     We  are  all,  therefore,  of  opinion  that  the  rule  must  be 

Dischaiged. 


♦660]  •HIBBERT  v.  FOX 

The  court  wil]  not  send  a  taxation  back  to  the  prothonotary  to  tax  for  the  defendant  the 
cosra  of  pleading  hoh  attumpiU^  where  the  plaintitf,  by  succeeding  on  another  iiMue,  haa 
entitled  himaelt  to  the  general  costs  of  the  cause. 

AssuMFsrr  for  goods  sold  and  delivered.  Plea,  as  to  12/.  a  tender,  and  pay-* 
ment  into  court,  as  to  the  residue,  non  aaaumpsit^  which  last  issue  the  defend- 
ant established  by  proof  of  his  infancy ;  but  upon  the  plea  of  tender  the  plaintiff 
recovered  a  verdict,  and  is.  damages,  and  took  the  12/.  out  of  court.  The  pro- 
thonotory  having  taxed  full  costs  for  tlie  plaintiff,  Best^  Serjt.,  had  obtained  a 
rule  niJti  that  he  might  review  his  taxation ;  against  which  Faughan,  Serjt., 
now  showed  for  cause,  that  the  only  costs  which  could  have  been  taxed  for 
the  defendant  could  not  exceed  a  few  shillings,  viz.  the  costs  of  pleading  non 
oisttmpnt^  and  the  defendant  had  not  thought  fit  to  take  out  a  rule  to  be  present 
at  the  taxation  of  costs. 

TTie  court  held  that  the  plaintiff  was  entitled  to  the  general  costs,  and  the 
prothonotory  could  not  try  the  cause  over  again,  and  split  the  evidence,  as  ap- 
plicable to  the  several  counts  :  and  as  the  utmost  lo  which  the  defendant  could 
have  been  entided,  would  have  been  a  few  shillings  for  the  costs  of  the  plead- 
ings of  the  issue  found  for  him,  they  would  not,  lor  so  small  a  matter,  open  the 
taxation. 

Role  refused. 


*66I]  •FINDER,  Demandant ;  MEREDITH,  Tenant ;  BAKER,  Vouchee. 

Recovery  amended  by  adding  the  greater  comprizing  district  to  the  district  comprised. 

The  deed  to  lead  the  uses  of  a  recorery  conveyed  all  the  grantor's  estate  in 
the  manor  of  Henbury^  or  in  the  parish  of  fVtBtbury'Upon'Trym^  or  elsewhere 
in  the  county  of  Gioucester,  The  recovery  comprised  only  lands  **  in  JRediand 
in  H^utbury-upon-Trym.^*  Bedland  was  a  hamlet  within  the  parish  of  fFesl- 
bury^  and  most  of  the  lands  conveyed  were  within  that  hamlet,  but  it  was  doubt- 
ful as  to  some  part  whether  it  was  not  in  ffestbury^  without  that  handet  Jley- 
UHHxt^  Seijt.,  upon  an  affidavit  of  these  grounds,  and  of  an  intention  to  pass 
ill  the  ettatOt  was  permitted  to  amend  by  substituting  *«aDd''  for  *«in*'  Wesibury* 
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PAUL,  Vouchee. 

The  court  will  permit  no  deviation  from  the  prescribed  form  of  caption  of  the  mcknowledg- 
meni  of  a  recovery  by  a  feme  covert;  Thus,  *'  conaented  to  acknowledge,"  instead  of 
**  consented  to  and  acknowledged,'*  is  bad. 

VAtJOHAN,  Seijt.,  moved  that  a  recovery  might  pass,  which  had  heen  objected 
to  OD  the  ground  that  the  affidavit  of  the  caption  of  the  acknowledgment  of  the 
wife  was,  that  Hannah  Paul  freely  and  voluntarily  consented  to  acknowledge 
the  same,  instea^i  of  consented  to  and  acknowledged  the  same. 

The  court  said,  they  had  laid  it  down  as  a  rule  never  to  permit  a  deviation 
from  t[ie  regular  form  of  the  words :  but  they  permitted  the  recovery  to  paftj 
when  a  correct  affidavit  should  be  produced  of  the  caption,  and  of  the  parties 
being  still  alive. 


•EVANS  V.  SENOR.  [•062 

The  court  will  amend  an  order  of  reference  at  nut  priuM  made  a  rule  of  coart,  by  insert- 
ing such  omitted  matters  as  are  incident  to  the  substance  of  the  agreement  between 
the  parties. 

The  parties  had  by  their  respective  counsel  agreed  at  nm  prius  to  enter  into 
a  rule  of  court  that  the  defendant  should  sell  certain  premises  to  the  plaintiff  at 
a  valuation :  an  order  of  nt«t  prius  was  accordingly  drawn  up,  but  it  contained 
no  agreement  that  the  defendant  should  make  a  good  title  to  the  premises,  or 
execute  any  conveyance.  The  defendant  aAerward  disclaimed  the  agreement, 
and  refused  to  make  a  title.  Lens^  Serjt.,  had,  on  a  former  day,  obtained  i 
rule  jusi  to  amend  this  order  of  nUi  prius  by  inserting  the  words,  *'that 
tile  defendant  should  makt;  a  good  title,  and  execute  a  conveyance  of  the 
premises." 

Btstn  Serjt.,  now  showed  cause,  and  contended  that,  although  the  defendam 
could  not  now  set  aside  the  order  of  reference,  yet  that  both  parties  must  abide 
by  it  in  the  very  terms  in  which  it  was  agreed  to ;  and  if  tliere  was  any  defect 
in  the  contract,  the  defendant  might  make  his  rest  on  it,  and  had  a  right  to  say, 
such  was  the  only  order  he  ever  had  agreed  to ;  and  neither  the  judge  who 
tiled  the  cause,  nor  the  court,  had  power  to  vary  his  contract  by  altering  the 
rule. 

GiBBs,  C.  J.  We  think  the  amendment  may  be  made :  the  court  are  in 
possession  of  the  order,  by  its  having  been  made  a  rule  of  the  court.  They 
cannot  add  any  thing  which  requires  the  consent  of  the  parties,  but  they  can 
add  that  which  the  parties  in  the  legal  effect  of  their  contract  assented  to ;  and 
we  do  not  think  we  make  a  very  wide  stretch  of  authority,  in  saying,  that  if 
the  rule  is,  that  the  plaintiff  shall  become  purchaser  of  tfie  premises  r^a^ 
*upon  payment  of  the  price  named,  it  involves  the  term  that  the  vendor  ^ 
jthall  convey  to  him  that  for  which  he  is  to  pay  tlie  money. 

Rule  absolute. 


€63] 
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WILLIAM  LOWE  v.  GALLOWAY. 


If  in  the  bail  recooiiizuice  the  cauae  ia  rishtly  named,  it  ia  aufficient,  though  in  the  affi- 
davits of  the  aumciency  of  the  bail,  ana  of  the  acknowledgment  of  the  bul,  the  cauae  ia 
misnamed. 

The  bail  made  an  affidavit  of  their  sufficiency  entitled  in  a  cause  of  John 
Ijowe  v.  Gftiloumy^  and  the  affidavit  of  the  acknowledgment  bore  the  same 
tide;  no  notice  of  exception  had  been  given,  and  they  entered  into  a  recogni- 
zance of  the  bail  in  this  cause  of  PFUliam  Lowe  v.  Oailoway.  The  plaintiff 
liad  supposed  that  under  these  circumstances  no  bail  above  had  been  perfected 
in  t)ie  cause,  and  were,  therefore,  for  suing  on  the  bail-bond. 

Shepherds  Solicitor-General,  had  obtained  a  rule  nisi  to  stay  proceedings  on 
the  bail-bond,  against  which 

Best^  Serjt.,  now  showed  cause,  contending  that  the  affidavits  were  not  affi* 
davits  in  the  cause,  and,  therefore,  there  was  no  bail  in  the  cause. 

Shepherd  uiged,  that  admitting  the  premises,  they  were  immaterial,  since  the 
subsequent  act  of  giving  the  recognizance  was  in  the  right  cause,  and  the  bail 
had  not  been  excepted  to. 

Per  curiam.  This  affidavit  of  the  sufficiency  of  the  bail  is  not  on  the  files 
of  the  court:  it  is  made  provisionally  in  case  it  should  be  wanted,  and  when  it 
is  not  wanted  as  an  affidavit,  it  is  used  as  a  notice.  Here  was  no  effectual 
exception,  and,  therefore,  there  was  no  occasion  for  it  to  be  used. 

Rule  absolute. 


•664]  •YOUNG  v.  WILSON. 

A  writ  sued  out  in  one  term  may  be  teated  of  the  preceding  term. 

The  plaintiff  had  in  Easier  term,  sued  out  a  writ  tested  of  Hilary  term,  by 
C.  J.  Marutfield,  The  service  of  it  upon  the  defendant  had  been  clearly  irregu- 
lar. The  declaration  was  delivered  after  the  first  four  days  of  the  present  term. 
Ondow^  Serjt.,  had  obtained  a  rule  nisi  to  set  aside  the  writ  and  subsequent 
proceedings  upon  the  ground  that  this  was  a  defective  process,  being  tested  of  a 
term  precedent  to  the  term  in  which  it  was  sued  out,  and  that  a  defect  in  pro* 
cess  could  not  be  waived.  Taylor  v.  Phillips^  3  East^  155;  Goodwin^  q.  L 
V.  Parry,  4  T.  B.  577. 

Best,  Serjt.,  contra.  There  is  no  defect  in  the  process,  and  the  irregularity 
in  the  service  is  waived,  because  the  defendant  did  not  apply  to  set  it  aside  in 
the  same  term  in  which  it  was  served.  At  all  events,  the  defendant*8  nile  prays 
for  too  much  in  praying  to  quash  the  writ. 

Onslow  in  support  of  his  rule,  contended  that  he  had  not  prayed  too  much, 
becauf^e  the  writ  itself  was  at  least  irregular. 

GiBBs,  C  J.  That  Uiis  service  was  irregular,  there  is  no  doubt.  The  ques- 
tion is,  whetlier  the  irregularity  is  waived:  according  to  the  better  authorities, 
tlie  plaintiff  must  take  a  step  after  the  irregularity,  in  order  to  make  the  defend- 
ant's inaction  a  waver  of  the  irregularity ;  for  otherwise  no7i  constat  that  the 
plaintiff  will  proceed  upon  his  irregular  service.  He  may  abandon  it.  We  th^uk 
the  writ  is  not  irregular  ;  and  the  court  must  have  respect  to  the  number  of  days, 
fifteen,  that  must  intervene  between  the  teste  and  return  :  a  plaintiff  may  often 

*6II51  ^^"^  *^  ^^^^  ^'^  ^^^  returnable  on  an  earlier  day  in  a  term,  than  he 
-*  could  have  it  on,  if  he  sued  out  a  writ  of  that  term ;  and  we  see  no  po»- 
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Bible  inconvenience  that  can  result  from  such  a  practice :  therefore,  though  the 
writ  was  sued  out  in  Eaater  term,  tested  as  of  Hilary  term,  the  writ  is  good, 
and  only  the  service  of  the  writ  and  subsequent  proceedings  can  be  set  aside. 

Rule  absolute,  thus  qualified. 


PRINCE  V.  NICHOLSON. 

[1  Marsh.  280.  S.  C] 

An  executor  may  plead,  puis  darrein  eonlinuance^  unre^'ersed  judgments  in  debt  on  aim- 
pie  contracts  of  the  testator,  recovered  against  the  executor  in  suits  commenced  since 
ne  pleaded  the  Q^eneral  issue  in  bar  in  the  principal  case. 

And  though  he  might  have  demurred  to  such  actions,  he  is  not  bound  so  to  do. 

Such  judgments  are  not  reversible  in  error,  or  on  motion  in  arrest. 

It  is  not  a  conclusive  objection  to  the  validity  of  a  plea,  that  it  has  nerer  before  been 
pleaded. 

In  this  case  the  defendant  had  first  pleaded  the  general  issue,  and  issue  was 
joined  thereon  in  Trinity  term,  and  the  plaintiflf  generally  demurred  to  the  plea 
puis  darrein  continuance  pleaded  at  the  sitting  after  Michaelvfuu  term  follow- 
ing, stated  arUe^  333. 

PelU  Serjt.,  on  a  former  day  in  this  term,  argued  in  support  of  the  demurrer. 
The  judgments  pleaded  are  no  bar  to  this  action,  1.  because  they  are  by  default, 
or  voluntarily  confessed,  or  by  nil  dicit,  which  fact  may  be  collected  from  tlie 
plea;  for  S,  Newman,  who  is  said  to  have  impleaded  the  defendant  in  Michael- 
maa  term,  could  not  otherwise  have  recovered  judgment  of  the  same  term,  as 
the  plea  alleges.  2.  Debt  lies  not  against  an  executor  or  administrator  on  the 
simple  contract  of  the  deceased,  Barry  v.  Robinson,  1  New,  Rep.  293,  for  the 
defendant  cannot  wage  his  law;  therefore,  the  defendant  could  have  reversed 
these  judgments  in  error,  and  consequently  must  not  be  permitted  to  plead  them 
in  bar.  And  the  plaintiff  may  avoid  them  by  plea ;  for,  being  a  stranger  to  them, 
he  cannot  have  error;  fVarter  v.  Perry  ^  Spring,  Cro.  EL  199;  1  Ro.  M. 
742.  a.  pL  4 ;  RandaWs  case,  2  Mod,  309,  so  argued.  3.  AAer  an  executor 
*ha8  pleaded  in  bar,  as  this  defendant  has  done,  he  cannot  confess  a  r«agA 
judgment,  or  plead  puis  darrein  continuance  a  jtidgment  confessed.  ^ 
Justice  requires  this ;  for  the  defendant  having  in  Trinity  term  pleaded  that  he 
had  no  cause  of  action,  the  plaintiff  in  his  replication  takes  issue  on  that  fact; 
and  when  he  comes  prepared  to  the  trial  of  that  issue,  the  defendant  meets  him 
with  a  plea  of  a  judgment  confessed  sinre  the  jury  process  issued,  thereby 
abandoning  his  plea  in  bar,  and  rendering  fruitless  the  costs  which  the  plaintiJT 
has  incurred  in  preparing  for  the  trial  of  the  original  issue.  That  the  plea 
ought  not  to  be  pleaded  appears  from  this,  that  if  ever  an  executor  defendant 
prays  for  time  to  plead,  the  court  grants  it  him  only  on  the  terms  of  his  not 
confessing  judgment  to  another  to  the  prejudice  of  the  plaintiff.  Tbllpuit  v. 
Ji^ells,  1  Maute  tjf  Selw.  405,  Le  Blatters  judgment  there.  fVentworthz  Iaoo 
of  Executors,  by  Jfils,  145.  1  Bulst,  122,  Anonymous,  Executors  sued  for 
a  large  sum  were  precluded  of  an  imparlance,  whence  it  appears  that  the  court 
will  not  assist  an  executor  until  he  has  pleaded  in  bar,  as  this  defendant  had 
done ;  but  afterwards  they  will.  If  the  defendant  had  found  any  difficulty  in 
pleading  in  bar  to  Newman's  action,  that  the  present  action  was  pending,  the 
court  would  have  enlarged  his  time  for  pleading  in  that  action,  till  he  could  have 
pleaded  a  judgment  recovered  in  this. 

Copley,  Seijt.,  contra.  First,  these  judgments  are  not  erroneous.  Admit- 
ting that  debt  will  not  lie  against  an  executor  on  tlie  simple  contract  of  the  testa- 
tor, that  point  can  be  taken  advantage  of  only  on  demurrer,  but  not  in  arrest  of 
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jodgmenl,  nor  on  error  brought;  Ed^econibe  v.  Dee^  Faugh.  80,  97,  for  which 
doctrine  Vaughan^  C.  J.,  cites  Norwood  v.  Redt,  Plowd.  182.  a.  and  10  //.  6./. 
24.  b.  25.  a  ;  Germine  v.  jRolh,  Cro,  EL  425.  and  459.  ace.  So  Seaman  v.  Z>£e, 
*ftff7l  ^  ^<^*  d^O.  J^e  *8aid  that  debt  upon  a  simple  contract  lies  against 
-'  an  executor  if  he  please.  Hughes  v.  Bowbothcurij  Foph,  32.  If  au 
action  of  debt  upon  a  bare  contract  be  brought  against  an  executor,  and  he  do 
not  demur  upon  it,  but  plead  to  the  paiSf  that  he  owes  him  nothing,  and  it  is 
found  a^inst  liim,  he  shall  be  thereby  charged  of  the  goods  of  the  dead;  4^.  P, 
Itsh  yrRichardsorit  Velv,  66,  and  S.  C.  Cro,  Jae.  47.  In  the  case  of  Hughson 
T.  /fe6,  Cro*  El,  121,8.  C.  1  Zeoit,  165,  it  was  indeed  ruled  that  the  court 
ought  ex  officio  to  abate  the  writ  in  such  case,  but  Vaughatij  C.  J.,  says  this 
was  so  ruled  by  a  mistake  of  Anderson^  G.  J.,  and  he  accounts  for  the  origin 
of  the  mistake,  and  shows  the  judgment  in  truth  to  accord  with  the  authoriiies 
cited.  But  2dly,  if  the  judgments  be  erroneous,  they  may  be  pleaded  in  bar. 
uutil  they  are  reversed,  horsey  v.  Daniei,  2  Lev,  161,  an  action  may  be  sus- 
tained on  an  erroneous  judgment,  until  reversal;  and  if  so,  such  a  judgment  may 
be  pleaded  in  bar.  (Curia  ace,)  Palmer  v.  Lawson^  2  Lev,  200,  so  expressly 
held,  and  the  reason  is  given  why  executors  are  not  bound  to  abate  the  writ  or 
demur  in  debt  on  simple  ccmtract  of  the  testator,  viz,  that  if  they  do,  the  plaintiff 
would  declare  in  assumpsit^  and  so  the  costs  would  bo  increased,  fviiliams 
V.  Fowler^  1  Str,  408,  an  erroneous  judgment  is  a  good  bar  until  reversed. 
Toilpul  V.  fFells  is  in  favor  of  the  defendant,  for  the  plea  there  pleaded  not 
mentioning  tiie  debt  to  have  been  due  on  any  specialty,  must  be  tskeafjbrtissime 
conira  profereniem)  to  mean  a  debt  due  on  simple  contract,  yet,  if  the  plea  had 
iR)t  been  good,  no  doubt  the  acuteness  of  the  counsel  who  argued  that  case 
would  have  taken  the  objection.  3dly.  It  is  supposed  that  the  dates  assigned 
in  the  plea  for  the  commencement  of  the  suit  and  judgment  respectively  show 
that  these  must  have  been  judgments  by  default,  confe^ision,  or  nit  dicit :  not  so, 
*fUM1  for  on  a  writ  returnable  the  first  day  of  the  term,  the  plaintitfs  in  *ihose 
^  causes  might  have  had  judgment,  either  on  demurrer  or  after  verdii;t, 
before  the  day  on  which  the  plea  is  pleaded.  [This  the  officers  confirmed.] 
Therefore  nothing  apparent  on  the  pleadings  indicates  how  the  judgments  were 
obtained.  But  further,  if  the  debts  were  justly  due,  the  executrix  was  not  bound 
to  increase  costs  by  defending  them.  An  executor  may  confess  a  judgment, 
even  by  concert  with  the  plainiilt*,  and  it  is  not  covinous,  though  it  be  confessed 
with  intent  to  hinder  another  creditor  of  his  debt;  Veale  v.  Gatesdon^  W,  Jon. 
91,  3d  res.  Even  in  equity  the  same  rule  prevails;  Waring  v.  Danvers,  I  P, 
If'ms,  296.  4thly.  There  is  no  difference  between  a  plea  puis  darrein  con- 
tinuance and  any  other  plea  in  bar,  except  that  the  matter  of  the  plea  must  first 
accrue  after  plea  pleaded  in  bar;  Paris  v.  SalkelJ,  2  ffVs,  138,  per  Pratt,  C. 
J.  The  circumstance  that  the  court  imposes  the  terms  of  not  confessing  a 
judgment,  when  it  grants  an  indulgence  to  an  executor,  is  strongly  in  favor  of 
the  defendant;  for,  when  it  does  not  impose  those  terms,  the  defendant  is  not 
precluded  from  confessing  judgments  to  other  creditors;  Hughes  v.  Pellet, 
Barnes,  330.  The  passage  in  Wentw*  145,  is  also  favorable  to  the  defendant. 
The  defendant  can  make  use  of  nothing  but  what  the  law  allows  him.  [The 
court  observed  that  the  question  had  been  very  admirably  argued.] 

Pell  in  reply.  No  case  has  been  cited  of  a  similar  plea  of  judgment  suffered 
by  default,  or  confessed  by  an  executor  afler  he  had  pleaded  in  bar,  though 
similar  occasions  for  it  must,  of  necessity,  have  frequently  occurred.  These 
could  not  have  been  judgments  by  demurrer,  for  on  demurrer,  the  objection  that 
the  actions  were  on  simple  contract  would  have  been  fatal.  The  defendant,  by 
pleading  in  bar  to  the  plaintiff's  action,  gave  him  a  priority  which  he  cannot  by 
*fifi9 1  ^^y  subsequent  *act  take  from  him*  It  would  be  attended  with  great 
-I  hardship  if  he  could. 

GiBBs,  G.  J.  This  is  a  case  of  very  great  importance:  on  the  one  hand 
there  is  the  total  absence  of  all  authority  for  such  a  plea:  on  the  other  liaiid«  wo 
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must  consider  the  very  great  hardship  that  may  fall  oa  parties  if  such  a  plea 
caiinot  be  pleaded. 

Cur,  adv.  vuU, 

GiBBs,  C.  Jm  on  this  day  deliTered  the  judgment  of  the  court  One  point 
in  this  case  is  of  considerable  importance,  and  of  no  inconsiderable  difficuhy. 
If  we  saw  any  hope  of  obtaining  better  information,  we  should  wish  it  to 
be  argued  again,  but  it  has  been  extremely  well  aigued  on  both  sides,  and  every 
topic  has  been  brought  forward  which  could  bear  on  this  point.  If  either  party 
wishes  for  further  discussion,  our  judgment  will  enable  him 'to  resort  to  a  court 
of  error.  [His  lordship  here  recapitulated  the  pleadings  and  their  respective 
dates.  He  observed  that]  it  did  not  appear  by  the  plea  how  the  judgments 
therein  mentioned  were  obtained,  whether  they  were  judgments  by  nU  dicit^ 
or  by  confession,  or  after  verdict.  They  were  judgments  in  actions  of  debt  on 
simple  contracts  of  the  testator.  The  demurrer  to  the  plea  rests  on  two  objec* 
tions,  1.  that  the  judgments  being  on  debt  on  simple  contracts  of  the  testator, 
they  were  erroneous,  and  the  defendant  might  and  ought  to  have  reversed  them, 
and  that  they  were,  therefore,  not  available  in  bar  to  this  action.  The 
counsel  for  the  defendant  answers  the  argument,  by  admitting  that  it  was  an 
objection  to  the  actions  in  which  those  judgments  were  recovered,  that  they 
are  in  debt  on  simple  contracts ;  but  he  insists  that  if  the  defendant  does  not 
demur  in  the  first  instance,  he  cannot  afterwards  avail  himself  of  the  objection ; 
and  he  cited  Edgecumbt  v.  Z>ee,  and  other  cases,  which  appear  to  us  to  estab- 
lish that  ^proposition :  and  my  brother  Pell^  with  the  candor  he  r^n^A 
always  uses,  gave  up  that  objection.  Another,  and  more  forcible  ob-  ^ 
jection,  is,  that  the  defendant  cannot  plead  another  judgment  recovered  on  \ 
debt  of  the  testator  in  an  action  commenced  since  the  beginning  of  the  plaintiff's 
suit.  But  how  stands  this  on  the  reason  of  tlie  matter  ?  On  the  death  of  the 
testator  it  must  be  left  to  the  discretion  of  the  executor,  whether  claims  made 
on  the  assets  of  the  testator,  ought  or  ought  not  to  be  disputed.  Here  an  aciion 
is  brought :  the  executor  pleads  thai  his  testator  did  not  promise :  he  pleads 
nothing  else  :  and  thereby  admits  that  if  the  testator  did  promise,  he  has  assets 
to  pay  the  plaintiti*.  This  plea  is  of  Trinity  term  :  in  Michaelmas  term 
another  creditor  claims  payment  of  a  debt  which  he  charges  to  be  due  to  him 
from  the  testator.  The  executor  makes  no  defence  to  that  action.  Was  he  tu 
blame  ?  That  must  depend  on  the  circumstances.  We  have  said  he  has  a  dis^- 
cretion :  we  must  presume  that  the  reason  why  he  did  not  defend,  was  because 
he  knew  the  claim  was  just;  and  if  so,  he  acted  properly  in  not  defending.  Could 
he  then  plead  in  bar  to  that  action  Uiat  this  action  was  then  pending,  and  that 
lie  had  confessed  assets  herein  ?  No  !  he  therefore  had  no  defence,  and  was 
right  in  confessing  that  judgment.  His  situation  with  regard  to  the  first  action 
is  now  materially  changed;  for  when  he  pleaded  before,  he  had  1500/.  assets 
unincumbered  ;  now  he  has  them  charged  witli  this  judgment ;  and  if  he  could 
not  plead  this  plea,  he  might  be  obliged  to  pay  the  debt  twice  in  respect  of 
assets  sufficient  to  pay  it  once  only.  Therefore  the  justice  of  the  case  requires 
that  he  should  be  able  to  plead  this  plea.  Next,  what  were  the  aiguments 
against  it  ?  None  were  urged  against  the  reason  of  the  thing,  notwithstanding 
all  the  industry  and  ability  of  my  brother  Pell:  but  it  was  urged  that  there  wai> 
no  precedent  to  be  found  :  this  struck  me  as  a  very  weighty  reason,  *and  r«g^i 
the  assertion,  as  far  as  I  have  examined,  is  correct :  but  it  is  not  neces-  ^ 
sary  that  all  modes  of  defence  should  be  found  in  precedent :  our  first  care  i^ 
to  examine  whether  the  facts  of  the  case  form  a  defence,  and  if  they  do,  there 
must  be  some  mode  of  bringing  them  before  the  court.  That  a  plea  is  new,  is 
not  a  new  objection.  In  Ogdm  v.  ff'cUers,  Doug.  452,  Bower  strongly  argued, 
that  one  simple  contract  debt  could  not  be  set  up  as  a  defence  by  an  executor  to 
another  simple  contract  debt,  without  a  judgment :  he  abo  strongly  urged  tiiat 
the  plea  was  unheard  of.     Bower  admitted,  that  if  judgment  had  been  re- 
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covered,  it  might  be  pleaded ;  but  insisted  that  nothing  short  of  a  judgment 
could  be  pleaded  puis  darrein  continuance:  but  the  court  said,  how  can  the 
defendant,  having  confessed  assets  in  one  action,  defend  himself  in  the  other, 
but  by  pleading  that  confession  7  and  thereupon  the  surong  court  which  then 
6at  in  the  King's  Bench,  fFi//fs,  AnhuraU  Builer^  and  Lord  Afanafield,  thought 
the  plea  a  good  one.  We  think,  therefore,  following  the  doctrine  of  that  case,^ 
that  if  the  facts  furnish  a  legal  defence,  those  facts,  if  put  on  the  record,  must 
make  a  legal  plea.  It  was  strongly  urged  by  the  counsel  for  the  plainti^,  that 
the  courts,  on  giving  an  executor  time  to  plead,  bind  him  not  to  confess  judg- 
ment, as  the  price  of  the  indulgence ;  and  that  if  he  may  plead  a  judgment  re- 
covered puis  darrein  continuance,  it  would  be  making  the  price  nugatory. 
Without  saying  whether  or  not  a  plea  puis  darrein  continuance  comes  within 
the  terms  of  that  condition,  it  is  enough  to  say,  that  the  circumstance  does  not 
overweigh  our  judgment  that  this  is  a  legal  plea.  The  counsel  for  the  plainiitf 
also  urged,  that  the  court  would  have  given  the  defendant  time  to  plead  to  the 
one  action,  till  judgment  had  passed  on  the  other ;  but  that  would  be  a  matter 
of  indulgence,  and  we  cannot  think  it  possible,  that,  if  the  facts  constitute  a 
ta^n-]  legal  defence,  there  should  not  *be  some  way  of  putting  those  facts 
'  -^  on  the  record  as  a  matter  of  right,  not  as  matter  of  indulgence ;  and, 
therefore,  it  is,  that  the  court  gives  judgment,  that  the  plea  is  good. 

Judgment  for  the  defendant. 


BLACKBURN  v.  KYxMER. 

[1  Marsh.  278.  S.  C] 

If  the  plaintiff  below  signs  judgment  with  a  blank  for  the  amount  of  debt  and  costs,  and 
the  fiefendaot  below  sues  out  a  writ  of  error  before  the  prothonotary's  allocatur  of  costs 
w  signed  on  ihepottea  and  inserted  in  the  iudgment,  the  writ  of  error  supersedes  execu- 
tion, if  bail  in  error  bo  put  in  within  four  days  from  the  completion  of  the  judgment  by 
inserting  the  amount  ofdebt  and  costs. 

Shepherd,  Soliciioi>6eneral,  had  obtained  a  rule  nisi  to  set  aside  the  writ 
of  execution  which  had  issued  in  this  case,  for  irregularity,  inasmuch  as  a  writ 
of  error  had  previously  issued  returnable  in  this  term  ;  on  the  10th  of  June  the 
prothonotary  began  his  taxation  of  costs,  and  the  rule  for  tlie  allowance  of  the 
writ  of  error  was  obtained  the  same  day.  On  the  11th  of  June  judgment  was 
signed,  complete  in  every  thing  except  the  amount  of  the  debt  and  costs,  for 
which  a  blank  was  left :  the  amount  of  the  costs  was  communicated  on  the 
1 3th,  and  a  copy  of  the  prothonotary *s  allocatur  wss  sent  on  the  14th ;  bail 
in  error  were  not  put  in  until  on  the  17th,  on  which  day  the  execution  also 
isisued. 

Lens  and  Best,  Serjts.,  showed  cause  against  this  rule ;  they  urged,  that  if 
the  defendant  below  was  right  in  his  idea  of  the  practice,  the  plaintiff  below 
might  always  prevent  the  defendant  below  from  having  a  writ  of  error,  by  not 
marking  on  the  pottea  the  amount  of  the  judgment ;  without  which  the  plaintiff 
in  error  could  not  know  for  what  amount  he  was  to  give  bail  in  error ;  for  if 
the  recognizance  b  not  for  double  the  sum,  it  is  no  supersedeas.  Reed  v.  Cooper^ 
ante,  320.  Belts  v.  Egerton,  Barnes,  212.  has  been  over-ruled. 
^G731  *Skepktrd,  in  support  of  his  rule,  cited  Jacques  v.  Nixon,  1  T.  R, 
^  270.  The  plaintiff  in  error  had,  to  perfect  his  bail,  four  days  from  the 
1 3th,  on  which  day  the  prothonotory  signed  on  the  postea  the  amount  of  the 
(iebt  and  costs,  and  before  which  the  judgment  was  mcomplete,  not  being  filled 
up  with  the  amount. 

Cktr*  adv.  vult*    • 

Vol.  L- 
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OiBBS,  C.  J.,  now  delitered  the  opinion  of  the  court  We  have  had  a  com* 
muiiicatton  on  this  case  with  the  Judges  of  the  King's  Bench :  the  question  waa 
this :  bail  in  error  must  be  put  in  within  four  days ;  if  the  writ  of  error  be  sued 
out  before  judgment  entered,  then  the  bail  in  error  must  be  put  in  within  four 
days  of  signing  the  judgment ;  if  the  writ  of  error  be  sued  out  after  judgment 
signed,  then  the  bail  in  error  must  be  within  four  days  after  the  writ  of  error 
*  delivered  to  the  clerk  of  the  errors.  The  question  is,  what  is  the  signing  judg- 
ment ?  There  is  a  thing  to  be  done,  the  taxation  of  costs :  on  the  one  side  it  is 
contended  that  the  four  days  are  to  be  computed  from  the  time  of  completing 
the  prothonotary's  allocatur;  on  the  other  side  it  is  contended  that  they  must 
be  computed  from  that  which  is  ordinarily  called  the  signing  of  judgment.  We 
find  that  it  is  sometimes  practised  to  abandon  the  costs  de  ineremenio^  and  enter 
a  nought,  which  may  be  done ;  and  it  is  truly  said,  that  the  bail  are  in  inextri* 
cable  difficulty,  if  the  time  be  not  computed  either  from  the  time  when  the  cosu 
are  ascertained,  or  from  the  time  when  they  are  given  up:  it  has  been  decided 
here,  that  if  the  recognizance  of  the  bail  in  error  is  not  for  the  exact  double  of 
the  sum  recovered,  the  execution  is  not  superseded.  It  is  sufficient  if  the  bail 
in  error  be  put  in  within  four  days  from  the  time  when  the  ailocalur  is  given, 
and  the  final  judgment  completed.  Therefore  the  execution  must  be  set  aside, 
and  the  writ  of  error  is  regular;  and  to  avoid  the  ^inconvenience  of  de-  r-me^A 
viating  from  established  practice,  the  rule  must  be  made  absolute,  as  it  is  ^  ' 
moved,  with  costs. 

Rule  absolute. 


(IN  THE  EXCHEQUER  CHAMBER.) 

FLINDT  V.  SCOTT. 
Same  t\  CROKATT. 

A  license  to  G.  F.  <f  Co.,  of  London^  merchants,  on  behalf  of  themselves  and  others,  fo 
export  on  board  a  ship  named,  bearing  any  flag  except  the  French^  to  a  hostile  port,  and 
to  import  from  thence  specified  goods,  notwithstanding  all  the  documents  mav  represeot 
the  ship  to  be  destined  to  a  neutral  or  hostile  port,  and  fo  whomsoever  such  property 
may  appear  to  belong,  authorizes  an  enemy  subject  of  the  hostile  country  to  which  the 
ship  is  licensed,  legally  to  export  from  London, 

And  therefore  incidentally  legalixcs  an  insurance  made  by  his  agent  here  for  his  benefit. 

And  it  is  no  objection  to  his  agent^s  recovering  for  his  ude,  that  the  loss  is  occasiooed  by 
the  act  of  the  hostile  trader*s  own  state,  from  whose  acts  he  separated  himself  by  en- 
gaging in  the  traffic  thus  licensed. 

Licenses  to  trade  with  an  enemy  are  to  be  construed  liberally »  and  not,  like  grants  of  prop- 
erty Irom  the  crown*  strictly. 

And,  therefore,  although  the  agent,  in  obtaining  the  license,  did  not  represent  to  the  privy 
council  that  he  applied  on  behalf  of  a  hostile  trader,  the  concealment  did  not  vacate  tlie 
license,  or  vitiate  the  policy. 

These  were  writs  of  error  brought  to  reverse  the  judgments  of  the  Court  of 
King's  Bench,  given  (15  EakU  525,)  in  actions  upon  a  policy  of  insurance 
dated  the  I9lh  of  jfprt/,  1810,  made  by  the  plaintiff,  as  well  in  his  own  name, 
as  for  and  in  the  names  of  all  persons  to  whom  the  same  appertained  in  part 
or  in  all,  at  and  from  London  to  Archangel,  and  until  safely  warehoused  in 
the  warehouse  of  the  consignee,  with  liberty  to  carry  simulated  papers,  upon 
goods  in  the  ship  Kranick^  with  liberty  to  proceed  and  sail  to,  and  touch  and  stay 
at  any  ports  or  places  whatsoever,  against  (inUr  *alia)  the  perils  of  arrest,  r^^j^ 
restraint,  and  detainments  of  all  kings,  princes  and  people  of  what  nation,  *- 
condition,  or  quality  soever,  at  a  premium  of  ten  guineas  per  ceii/.,  to  return 
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two  pounds  for  safe  arrival.  By  a  memorandum,  the  goods  were  specified 
and  separately  valued.  The  interest  was  in  the  first  (iount  averred  to  be 
in  Zuckerbeckefy  Kiain,  ^  Co.^  and  that  the  policy  was  made  on  their  ac* 
eoant.  In  the  second  count  the  interest  was  averred  in  the  plaintiff.  The 
plaintiO'  averred  that  after  the  ship*s  arrival  at  her  port  of  destination,  and 
before  tlie  goods  were  safely  warehoused  in  the  warehouse  of  the  consignee, 
they  were  hostilely  seized,  detained,  and  carried  away  by  pereons  unknown,  to 
wit,  by  certain  enemies  of  the  king,  and  wholly  lost.  The  special  verdict  in 
suUtanee  stated  that  the  policy  was  effected  by  the  plaintiff,  who  was  a  British 
merchant  resident  in  London^  and  was  subscribed  by  the  defendant.  That  by 
a  memorandum  on  the  policy  communicated  to  and  signed  by  the  defendant, 
the  insurance  was  declared  to  be  upon  certain  sugars  therein  specified.  That 
the  goods  were  colonial  produce,  and  were  the  property,  and  the  pluiutilf 
shipped  tliem  by  order  and  on  account,  of  Zuckerbecker,  Clain  4*  Cb.,  subjects 
of.  and  resident  in  Rxasia^  on  board  the  Kranickj  (a  Hamburgh  ship,  bearing  a 
Hamburgh  flag:)  that  the  policy  was  effected  by  the  plaintiff  by  tlieir  orders 
and  to  secure  their  interest  in  tlie  goods,  and  that  by  their  like  orders  the  plain- 
tiif,  with  the  intention  to  protect  the  goods  so  shipped,  applied  for  and  obtained, 
(but  witliout  stating  in  his  petition  to  the  Lords  of  Council,  that  he  applied  as  the 
agent  or  by  the  orders  of  Zuckerbecker,  Klain  4'  Co.,  or  of  any  other  Russian 
subjects,  or  on  their  behalf,)  a  license  under  the  act  48  G,  3,  c.  126,  s,  2,  dated 
the  3d  of  ^pril,  1810,  and  signed  by  a  principal  secretary  of  state,  to  G.  Fiindt 
^  Co,,  of  London,  merchants,  on  behalf  of  themselves  and  others,  permitting 
*fi7(i '  ^^^"^  ^^  ^^^^  ^^^  export  on  board  the  ^Krtmick,  bearing  any  flag  except 

-"  the  French,^  a  cargo  of  (amongst  other  things)  colonial  produce  from 
London  to  Archangel,  and  to  import  from  thence  on  board  the  Kranick,  a  cargo 
of  such  goods  as  were  permitted  by  law  to  be  imported,  except  spirits,  stock 
fuh,  and  oil,  to  any  port  of  the  United  Kingdom ;  the  master  to  be  permitted  to 
depart  to  any  port  not  blockaded,  notwithstanding  all  the  documents  which 
accompanied  the  ship  and  cargo  might  represent  themto  be  destined  to  any  neutral 
or  hostile  port,  and  to  whomsoever  such  property  might  appear  to  belong,  pro- 
vided that  the  tonnage  of  the  vessel  and  the  time  of  her  clearance  out  should  be 
indorsed  on  that  license,  and  with  the  usual  proviso  for  convoy  and  depositing 
the  license.  That  the  annexed  order  in  council,  on  which  the  license  issued, 
was  made  on  *'  the  petition  of  Fiindt  4'  Co,,  of  London,  merchants,  on  behalf 
of  themselves  and  others,  and  ordered  that  a  license  should  be  granted  to  the 
pciiiioners,  for  permitting  them  to  export  on  board  the  Kranick"  the  goods,  and 
on  the  terms  expressed  in  the  license.  That  the  captain  of  the  ship,  having 
regularly  cleared  her  at  the  custom-house  in  London,  and  the  tonnage  of  the 
vessel,  and  the  time  of  her  clearance  from  her  port  of  lading,  being  regularly 
indorsed  on  the  license,  sailed  from  London  on  the  31st  of  May  with  all  proper 
papers  and  documents,  and  tlie  license,  on  board,  with  convoy,  on  the  voyage 
insured,  and  arrived  at  Archangel,  a  port  in  the  Baltic,  in  the  Russian  dominions, 
not  at  any  time  blockaded.  On  the  13th  of  July  the  ship  and  goods  on  board 
were  seized  and  detained  by  persons  acting  under  the  authority  of  the  Emperor 
o{  Russia:  the  ship  was  afterwards  released  as  neutral,  but  the  whole  of  the  cargo 
was  on  the  18th  of  August  condemned  by  a  final  sentence  pronounced  by  the 
Jirchangel  committee  of  neutral  navigation,  "  actually  confiscating  the  cargo  of 
the  Hamhro'  ship  Der  Kranick,  which  was  represented  as  having  come  from 
•6771  *^^S^^^  ^^  Aground  of  the  papers,  which  were  made  to  appear  as  having 

^  been  issued  and  signed  at  Angra,  having  been  discovered  to  be  falla- 
cious, and  that  the  caigo  was  not  taken  on  board  in  a  neutral  or  friendly,  but 
an  enemy*s  port;  that  consequently  such  caigo  having  been  represented  in  a 
false  light,  must  be  subjected  to  the  fate  prescribed  by  the  second  article  of  the 
imperial  ukas  respecting  neutral  navigation,  dated  the  fourteenth  of  May,  one 
thousand  eight  hundred  and  nine."  The  ship  Der  Kranick  was  exempted  from 
confiscation,  as  being  neutral,  and  sufifered  to  depart  with  a  cargo  of  RuuMttk 
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production.  That  by  this  seizure  and  condemnation  the  goods  were  whdly 
lost  to  the  persons  so  interested  therein.  That  long  before  the  obtaining  the 
license,  the  shipment  of  the  goods,  the  effecting  of  the  policy,  and  the  sathn^ 
of  the  vessel  upon  the  voyage,  and  from  thence  until  that  present  time,  there  had 
been  and  still  was  open  war  between  his  majesty  and  the  Emperor  of  Russia 
Afler  judgment  pronounced  in  the  Court  of  King's  Bench  for  Uie  defendant,  the 
plaintiff  assigned  the  general  errors. 

The  case  was  first  spoken  to  in  7\inity  term,  and  again  in  Michaelmas  term, 
1813,  by  Toddy  for  the  plaintiff,  who  stated  that  there  were  two  questions  in 
this  case,  1.  whether  the  insurance  were  legal;  2.  whether  the  terms  of  it 
comprehended  the  loss  which  had  occurred.     He  laid  down  the  simple  nile 
which,  he  contended,  would  lead  the  court  through  the  whole  series  of  similar 
cases  without  resorting  to  any  minute  distinctions,  that  wherever  the  voyage 
was  legal  the  insurance  on  it   was  legal,  and  the   plaintiff  might  recover, 
unless  there  were  an  objection  to  his  capacity  on  the  record,  whereas  all  the 
cases  in  which  a  contrary  decision  had  obtained,  had  proceeded  on  the  par- 
ticular expressions  used  in  the  licenses.  Whether  the  voyage  were  legal,  depended 
on  the  license,  the  construction  of  which  depended  on  the  *intent  of  the  r»g<^a 
crown.  That  intent  was  to  legalize  the  voyage.   This  license  was  to  go  ^ 
to  a  port  decidedly  hostile,  and,  therefore,  the  case  was  not  embarrassed  with  the 
question  which  had  sometimes  occurred,  where  the  insurance  was  to  *'  any  port 
of  the  Bailie"  whereof  some  ports  are  hostile,  some  not,  whether  the  license 
extended  to  the  hostile  port.     It  has  been  said,  the  intent  of  licenses  is  merely 
to  remit  the  belligerent  rights  of  the  crown,  so  far  as  to  let  the  goods  go  to  or 
from  the  hostile  ports  free  from  capture,  but  not  to  confer  a  right  to  sue.     But 
I^rd  Eilenboraugh,  C.  J.,  has  answered  this  position  in  Ihiion  v.  Pearson,  15 
East,  426.     This  license  is  larger  than  the  license  was  in  that  case :  here  it  is 
**  on  behalf  of  themselves  and  others  :"  there  it  might  be  contended,  that  the 
crown  designed  to  limit  it  to  British  and  neutral  merchants,  but  the  court  held 
that  the  license  was  to  be  constnited  benefieially.     In  Mennet  v.  Banham,  15 
East,  496,  the  court  thought  the  plaintiff  not  entitled  to  recover,  but  Le  BUuic, 
J.,  differed  from  the  resL     Lord  Eilenboroitgh  there  presumes  the  license  mu^t 
be  intended  for  British  subjects  residing  here ;  but  the  contrary  must  rather  be 
presumed  :  for  how  is  it  possible  that  British  subjects  resident  here,  can,  with- 
out the  assistance  of  Ptissian  subjects  resident  in  their  country,  obtain  a  cai^o 
and  bring  it  home  ?     It,  therefore,  is  a  fallacy  to  assume  that  the  benelit  was 
intended  to  be  given  only   to  British  subjects  residing  here.     Lord  Ellen- 
borough  mistakes  the  object  of  the  license,  which  is,  to  carry  one  cargo  out,  of 
British  or  colonial  produce,  and  bring  another  home.     It  is  impossible  to 
achieve  that  object  without  having  Russian  assistance,  and  in  all  probability  a 
Russian  interest,  eitlier  at  the  one  end  or  the  other  of  the  adventure.     Why 
must  it  be  presumed,  with  the  Court  of  King's  Bench,  that  the  ^*  others'*  muft 
be  ejusdem  generis,  when  such  a  license  would  be  useless,  because  it  cannut 
be  carried  into  effect  *by  persons  ejusdefn  generis,  nor  without  the  aid  r«g»Q 
of  persons  of  a  most  different  genus,  having  a  hostile  character.     The  ^ 
court  says,  the  license  must  not  be  abused :  but  the  government  has  in  the 
British  merchant  a  guaranty  that  it  shall  not  be  abused.     The  state  is  not 
hoodwinked  as  to  the  object  of  this  adventure ;  the  very  species  of  goods  are 
particularised  with  tedious  minuteness ;  would  not  the  officers  of  state,  then, 
have  particularized  the  persons  by  whom  the  traffic  is  to  be  carried  on,  if  they 
had  not  been  indifferent  on  that  head,  or  had  meant  to  restrict  them  to  any  par- 
ticular class?     In  Feise  v.  Bell,  4  Taunt,  4,  it  was  urged  that  '^others'* 
could  not  extend  to  alien  enemies.     But  Mansfield,  C.  J.,  held  it  was  not  con- 
fined to  British  born  merchants,  and  that  the  object  of  the  license,  which  was 
to  promote  the  commerce  of  the  country,  was  to  be  furthered.     The  only 
question,  therefore,  is,  who  is  to  be  at  the  risk  of  the  transit  ?     The  policy, 
which  is  used  only  as  a  medium  to  discover  the  intention  of  the  crowut  (whick 
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miut  be  to  promote  the  benefit  of  the  subject,)  clearly  ia,  that  the  transit  should 
be.  IS  much  as  possible,  at  Uie  rUk  of  the  foreign  merchant,    ^orgmv. 
Otwald,  3  Taml.  654.    A  licences  to  Henry  St^km  personally  was  held  to 
eKteod  for  the  benefit  of  the  iZt«.«m  subject.     In  Sobtmon  y-Touray,  and 
Bobimon  v.  Chee»ewright,  1  Maule  «•  Selw.  217,  decided  m  £.  R.  on  the 
same  policy  as  Morgan  v.  OswM,  Lord  £//««Aoro«^A  went  on  the  disunc- 
tion,  that  tlie  license  was  to  Si/Tkin  only.     The  Court  of  Admiralty  has  a  pe- 
cuhar.  nay  exclusive  jurisdiction  over  adventures  of  this  sort,  to  judge  whether 
they  ire  lesal  or  iUegal,  for  if  iUegal  the  ship  may  be  captured,     f  hat  court  has 
punued  alniform  principle,  that  if  the  license  be  "  to  whomsoever  the  prop- 
erty  may  appear  to  belong,"  then,  if  the  ship  does  not  carry  the  French  flag, 
f  which  u  theonly  exception  the  2?nf««A  government  imposes,)  to  whomsoever 
T  Ae  property  miy  belong,  the  'adventure  u  legal.    £dw.  Lead.  Deu». 
'^^  CoJinrMariariie,  22. ;   S.  C.  Edw.  Rep.  346,  and  that  where  those 
words  are  found,  iliey  exclude  the  question  of  proprietary  interest,     fhe  gov- 
Tmrnent  «.n  and  may  dispemie  with  the  disabilities  of  belligerents,  if  it  wiU. 
The  objection  wUl  be  made,  that  the  Court  of  Admiralty  has  not  been  consistent, 
and  that  formeriy  ihey  held  licenses  to  be  «/ncrw«me  J«"M  «"1  i'- ''f  j^Tt 
awued  from  old  tases,  that  the  grants  of  the  crown  are  void,  if  the  king  is  noi 
S:^yrnusant  of  'the  extent  of  his  gmnt      This  doctrine  .s  »«PP«rtad  ^y 
many  old  authorities,  but  it  is  not  applicitble  here.     In  the  case  of  the  Goede 
^>  Edw.  Lead.  Dec.  3,  ^coM,  J.,  says,  «I  do  not  mean  tha   Aere  ever 
,ra/a  period  in  which  a  rational  exposition,  allowing  a  fair  and  hberal  con- 
sirucuon  of  the  intention  of  the  grantor,  would  not  have  been  received. 
"But"  he  says,  "where  it  is  evident  that  the  parties  have  acted  with  per- 
feet  iniod  faith,  and  with  an  anxious  wish  to  conform  to  the  terms  of  tlic  license, 
I  pr^etha    I  am  only  carrying  into  eftect  the  inlenUon  of  the  grantor, 
wh«  Thave  recourse  ti  the  utmost  liberality  of  constructaon,  which  it  is 
h.  Uie  power  of  this  court  to  supply."    It  is,  therefore,  clear,  that  m  the  Court 
f  AdSty,  in  a  case  of  prize,  this  license  would  protect  the  adventure, 
^^e  c"^n  has  relaxed,  UieVefore,  its  beUigerent  rights,  and  so  far  as  they 
,«  con^r^ed,  has  permitted  the  adventure  to  be  legal.    The  only  objection 
h^  underwriter  can  have,  is,  that  if  the  adventure  be  not  legal,  the  risk 
L  incSrbecause  in  that  case  the  ship  would  be  subject  to  i^n/wA  cap- 
mrea^S  insurance  agaimit  that  is  held  void,  because  it  would  help  to  shelter 
Jr'enemy  f~m  Ae  ven|eance  of  the  Brituh  flag.    In  the  only  cases  which 
hlvrS  iXe  the  coTurm  of  common  law.  Morgan  v.  Omald.m  C.  B.  and 
\^R  n    RMneon  v.  Tmray,  both  on  a  licemie  to  S\ffkin,  bodi  courts  con- 
cirSn^rJe  doctrines  of  'the  Court  of  Admiralty,  and  were  unani- 
•681]  mons  the  voyage  was  protected  by  the  license.     These  cases,  therefore, 
enable  the  plaintiff  to  lay  out  of  the  question  the  argument  that  will  be  adduced 
on  tte  other  side,  that  the  granting  of  licenses  is  a  special  act  of  sovereignty, 
and  t  tobe  ctistrued  mwt  stricUy.    The  old  gnmts  of  the  crown  were  in 
TrZ^Ti  of  the  revenue,  of  the  state,  and  were  to  be  most  stncUy  construed 
htSant  of  improvident  grants ;  but  these  licences  so  far  from  dnninishmg 
heTe^rJeW  to  support  Lt  commense  which  our  enemy  was  m  the  act  ot 
nniwE.     I«  Vi^^a  v.  Noble,  13  Eaet,  333.  Lord  EUenborough  goes 
the  whXfemtth  of  (his  case,  though  tlie  license  there  (which  dow  not  appear 
ly  Ae  re^^^^        only  personal  tS  the  plaintiff.     The  voyage  therefore,  was 
£.1  aXhe  insurant  legal.    The  second  question  is.  whether  a  condem- 
Sn"y  the  country  to  'which  tlie  assured  be  on^.  is  a  nsk  within  the 
S     'fhe  words  "all  kings,  princes,  and  people  of  what  nauon,  conditton, 
r  auiuty  «ieTer,"  carefully  exclude  aU  doubt  whether  this  captor  be  desig. 
Z^b^tbTvoUcy.    But  ft  is  said  there  may  be  fraud  m  thw ;  the  t^red 
maTto  a  pmcipal  officer  of  the  capturmg  government,  and  himself  most 
acL  in  cipturing  or  condemning,  and  so  contnbutary  to  his  own  loss. 
EH  S  B^t^H  by  the  special  ver^ct  that  the  defendant  was  at  all  ^sUng 
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under  the  Russian  government,  capturing,  condemning,  or  otherwise  con* 
tributary  to  his  own  loss,  or  that  there  was  any  fraud ;  therefore,  neither  can 
be  intended.      In  Simeofi  ▼.  Bazett,  2  Mottle  4*  Selw.  04,  Lord  £flen- 
borough  held  that  no  rule  of  law  prevents  the  underwriter  from  insuring  against 
the  very  designed  act  of  the  assured  himself,  if  the  parties  so  understand  it,  and 
choose  so  to  contract     Yet  the  reason  assigned  in  Conway  v.  Gray,  10  East, 
536,  why  the  assured  should  not  insure  against  the  act  of  his  own  government, 
was,  that  the  subject  is  identified  *with  his  government,  and  the  acts  p«^A 
of  the  state  are  his  acts,  and  that  against  his  own  acts  he  cannot  insure;   >» 
the  latter  decision  is,  therefore,  at  least  inconsistent  with  the  former.     The 
special  finding,  in  the  case  of  Simeon  v.  Bazett,  that  the  commerce  between 
the  port  of  Prussia  and  England,  though  interdicted  by  Prussia,  was,  never- 
tlieless  known,  both  to  the  assured  and  underwriters  to  a  great  extent,  makes 
no  difference.     M  questionem  facti  respondent  juratores,  ad  queationem 
juris  judices.     The  court  only  can  iudge  of  the  construction  of  written  instru- 
ments ;  and  if  the  jury  had  found  that  the  underwriter  did  not  contemplate  a 
risk  which  the  words  include,  it  would  make  no  difference  in  the  eonstructioD 
of  the  instrument.     This  is  noticed  only  because  the  Court  of  King's  Bench 
have  founded  their  departure  from  their  former  decisions  on   this   supposed 
diversity,  which  is  no  diversity  at  all  according  to  the  rules  on  which  courts 
of  justice  are  to  decide  written  instruments.     The  doctrine  which  that  court 
built  on  the  cases  of  Conway  v.  Ibrbes,  and  Conway  v.  Gray,  10  East,  536, 
that  the  will  of  the  government  is  the  will  of  all  the  subjects,  and  that,  there- 
fore, the  party  cannot  recover  for  that  which  he  has  through  his  own  govern- 
ment himself  sanctioned  and  caused,  is  a  great  principle  of  national  law,  and 
takes  place  between  nation  and  nation,  but  was  never,  even  remotely,  aUuded  to 
in  any  question  between  party  and  party,  till  the  case  of  Touteng  v.  Hubbard,  3 
Bos,  4"  Pull,  291,  where  Lord  Jilvanley,  in  a  most  luminous  judgment  alludes  to 
it.  lie  held  that  the  Swede  could  not  recover  damages  from  an  Englishman  for 
the  non-performance  of  a  contract  occasioned  by  the  act  of  the  very  government 
whose  servants  we  are,  that  is,  that  a  British  court  cannot  give  a  foreigner  dam- 
ages for  that  breach  of  contract  which  is  occasioned  by  the  act  of  the  crown  of 
England,     Lord  Alvanley,  indeed,  goes  further,  but  further  than  the  r^ocyix 
*case  called  for.     In  Jure  causa  proxima,  et  non  remota  spectatur.  L 
Bac,  Max,  1.     When  Lord  Alvanley  says,  the  Swede  must  be  considered 
as  participating  in  that  hostile  act  of  the  crown  of  Sweden,  which  occasioned 
the  embargo  to  be  imposed  by  England,  all  this  is  extrajudicial,  and  he  went 
out  of  his  way  to  notice  tliis  principle.     The  cases  of  Conway  v  Forbes,  and 
Conway  v.  Gray,  rest  on  this  dictum  of  Lord  Alvanley  $  but,  first,  they  are 
very  distinguishable  both  from  that  case  and  this ;  and,  secondly,  they  are  not 
law.     In  Touteng  v.  Hubbard  it  would  have  been  illegal  in  the  defendant  to  do 
what  he  was  called  on  to  do.     In  Conway  v.  Gray  there  was  nothing  illegal. 
A  contract  of  indemnity  of  a  person  against  the  act  of  his  own  government  is 
pot  illegal.  But  the  decision  is  not  only  an  extremely  hard  one,  but  absurd.  The 
underwriter  contracts  to  indemnify  against  the  acts  of  aU  kings,  princes,  and 
people.     There  exists,  it  is  supposed,  an  implied  excepdon ;  but  what  authority 
has  the  court  to  presume  an  exception  against  such  express  words?    In  Kdlner 
V.  I^  Mesurier,  4  East,  396,  and  some  other  cases,  there  is  illegality ;  and 
wherever  a  contract  is  made,  it  must  be  presumed  it  is  meant  to  make  it  legal, 
and  that  circumstance  introduces  the  implied  exception ;  but  it  does  not  exist 
in  Conway  v.  Gray,  which,  therefore,  has  gone  much  further  than  Touteng  y> 
Hubbard,  or  any  decided  case  011  insurances.    1  Park,  6th  edit  102,  cites 
Roccus,  65.  Regis  et  principis  factum,  comiumeratur  inter  casus  fortuilos, 
Rotch  y,  Edie,  6  Term,  Rep,  413,  agrees  herewith.     And  until  Conway  v. 
Gray,  it  never  was  conceived  but  that  the  acts  of  the  government  of  the  coun* 
try  to  which  the  party  belongs,  are  as  much  comprehended  within  the  policy 
as  those  of  any  other.    In  €omvay  r.  Gray  there  were  not  tbese  distii^guisb* 
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ing  words,  **  antil  safely  warehoosed  in  the  consignee's  warehouse/'  which 
point  as  strongly  as  the  assured  dared,  to  the  acts  of  his  own  state.     Suppose 
*6841  ^^  *^^  expressed  that  he  assured  against  the  act  of  his  own  state, 
-I  would  that  haire  been  illegal  ?    If  in  fact  the  plaintiff*  had  been  ancillary 
to  any  act  by  which  his  own  property  was  destroyed,  the  objection  is  intelli- 
gible, but  a  mere  presumption  of  law  ought  not  to  operate  against  the  defend- 
ant's own  positive  contract.     In  Comoay  v.  Forbes,  too,  America  was  at  peace 
with  us,  and  it  might  better  be  presumed  that  the  parties  did  not  intend  to  pro- 
vide against  a  state  of  things  to  which,  at  the  time  of  contracting,  there  were  no 
approaches.     But  in  the  present  cases,  there  was  an  actual  state  of  war  exist- 
ing between  the  parties  at  the  time  of  the  license.     That  constitutes  a  material 
difference  between  this  case  and  those,  and  tallies  with  the  doctrine  of  Le 
Blane^  J.,  in  Mtnnett  t.  Bonham^  15  EasU  496,  that  the  plaintiff's  act  in  apply- 
ing for  and  acting  on  a  license,  is  quoad  hoc  a  renunciation  of  his  own  country, 
its  acts,  and  policy,  and  incorporates  him  with  the  commerce  of  this  country : 
he  acts  in  direct  defiance  of  the  laws,  regulations,  and  policy  of  his  own  state, 
and  is  adopted  by  the  crown  of  England  into  the  rights  and  privileges  of  an 
English  subject,  whereby  he  virtually  renounces  the  duties  and  obligations  of 
the  country  at  war  with  us.    The  case  of  Conway  v.  Forbes  then  stands  alone ; 
it  is  not  supported  by  any  writer  upon  insurance.    If  it  can  be  supported  at  all, 
it  must  be  on  a  question  of  intent,  viz.  that,  generally  speaking,  an  insured  does 
not  mean  to  insure  against  acts  of  his  own  government.     But  in  the  principal 
case  most  clearly  he  did  mean  to  insure  against  the  act  of  his  own  government ; 
for  he  says,  till  I  get  the  goods  into  my  warehouse,  the  risk  shall  continue.  .  In 
Bothm  V.  Coombe,  2  Maule  ^  Selw,  172,  the  assured  insured  against  land- 
earriage,  and  the  Court  of  King's  Bench  held  he  was  protected  against  the  fraud 
and  negligence  of  the  carrier's  servants.    So  here,  the  assured  precludes  all  dis- 
*6a5n  ^^^  whether  the  ship  had  been  twenty-four  hours  *at  anchor,  he  insures 
-'  till  the  goods  are  in  his  warehouse.     Against  whose  act,  then,  does  he 
insure  ?    Who  can  interfere  with  a  cargo  between  the  shore  and  his  warehouse, 
in  his  own  country,  except  his  own  government?  he,  therefore,  necessarily 
meant  to  insure  against  the  acts  of  his  own  government.     If  so,  this  case  steers 
dear  of  Conway  v.  Forbes,     Lord  Ellenborough  disdnguished  the  case  of 
Simeon  v.  Bazett  from  Conway  v.  Forbes  and  Touteng  v,  Hubbard^  by  the 
circumstance  of  apparent  intention ;  for  that  there  the  party  necessarily  contem- 
plated the  risk  which  occurred,  and  which  arose  out  of  the  prohibitions  of  tlie 
king  of  Prussia. 

Carr  for  the  defendant  in  error.  A  license  to  the  grantee  and  ^  others"  can- 
not enure  to  protect  the  interest  of  alien  enemies,  whose  interest  is  expressed 
to  be  insured  on  this  record.  Aiguments  on  the  policy  of  this  measure  ought  to 
be  addressed  to  the  board  of  trade,  or  the  privy  council,  not  to  a  court  of  law. 
The  state  of  war  makes  all  intercourse  between  belligerents  to  cease.  No  con- 
tracts can  be  made  between  the  subjects  of  the  two  countries.  Co.  Lift.  129.  a. 
*'  An  alien  enemy  shall  maintain  neither  real  nor  personal  action,  donee  terrae 
fueruni  communesJ**  If  it  be  said  that  an  alien  enemy  is  not  the  plaintiff  on 
this  record.  Lord  Kenyon,  C.  J.,  held  in  Brandon  v.  Nesbit,  6  T.  /?.  20, 
after  full  argument,  that  an  action  can  neither  be  maintained  by,  or  for  the 
benefit  of,  an  alien  enemy.  Potts  v.  Bell^  8  T.  R,  648.  Case  of  Hoojt,  1  Rob, 
196.  AU  trade  with  an  enemy  is  illegal.  The  king  is  the  sole  arbiter  of 
peace  and  war,  and  as  he  may  make  peace,  so  may  he  remit  the  rights  of  war. 
As  the  whole  trade,  without  the  license,  is  illegal,  so  the  license  legalizes  only 
what  is  expressed :  whatever  is  not  expressed  in  the  license,  is  withheld.  It 
is  a  very  different  thing  to  permit  a  subject  of  this  country  to  trade  with  an  alien 
•fiftAl  enemy,  and  to  permit  an  alien  enemy  to  sue  *here,  even  through  a 
^^j  trustee.  An  alien  enemy  cannot  stand  in  a  court  of  justice  here :  he 
can  neither  form  a  contract,  nor  sue  on  it.  This  license  only  goes  to  enable 
8Q  En^h  subject  to  trade  widi  the  enemy ;  there  is  not  the  slightest  proof  the 
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government  had   any  idea  of  these  lurking  Jhunan  interests.     The  greater 
departure  from  the  law  is  not  to  be  presumed,  where  the  lesser  departure  will 
satisfy  the  words.     So  soon  as  the  extent  of  the  license  is  satisfied,  there  the 
legality  must  stop.     The  license  here  is  to  permit  the  plainiiflf  to  export  goods 
to  a  liussian  port.     In  several  cases  a  license  has  been  construed  to  be  $tricti 
juria,  and  to  extend  only  to  that  which  is  expressed  in  it.     That  the  end  will 
sanction  the  means,  is  a  maxim  as  dangerous  in  law  as  in  morals.     If  the  prin- 
ciple contended  for  is  to  prevail,  there  is  no  reason  why  Zuckerbecker  and  Klain 
might  not  be  the  plaintiffs  on  this  record.    In  Mennett  v.  Bonham^  Lord  EUenr 
borough^  C.  J.,  says  the  policy  may  be  very  different  when  such  a  license  is 
granted  to  a  person  residing  here,  who  is  known  and  accountable  for  any  im- 
proper use  of  it,  and  where  it  is  granted  to  an  alien  enemy  residing  in  the  heart 
of  an  enemy's  country.     He  admits  that  the  Baltic  licenses  meant  to  include 
all  hostile  as  well  as  all  friendly  ports  ;  so  there  is  in  that  respect  no  diflTerence 
between  that  case  and  this,    hord  Ellenborough  too  there  enters  into  the  policy 
of  the  measure,  which  a  court  of  law  cannot  do ;  but  if  it  can  be  done,  the 
policy  is  with  Lord  Ellenborough :  he  says  it  is  essential  that  the  government 
should  not  be  hoodwinked.     Here  it  is  expressly,  found  that  the  plaintiflT  did 
not  disclose  to  the  privy  council  that  he  applied  as  agent  for  Zuckerbecker^  Klaiih 
4'  Co»,  or  any  other  Russian  subject,  or  on  their  behalf,  which  is  a  failure  to 
make  an  important  disclosure.     This  question  has  repeatedly  come  before  Lord 
Ellenborough :  and  in  none  of  those  cases  did  tlie  state  of  that  fact  appear. 
The  present  Chief  Baron  ( Gibbs)  used  to  argue,  that  it  most  probably  was 
disclosed  *to  the  government  upon  the  application  for  the  license ;  but  r^sgj 
this  case  'excludes  such  a  presumption.     Lord  Ellenborough  requires  ^ 
to  be  satisfied  that  it  was  the  intention  of  the  crown  to  extend  the  license  to 
the  case  :  this  was  not  an  insulated  opinion  ;  but  in  Flindt  v.  Scott^  after  hear- 
ing from  the  present  chief  baron  one  of  the  most  powerful  arguments  ever  ad- 
dressed to  a  court,  Lord  Ellenborough  stopped  the  opposite  counsel,  and  gave 
judgment,  and  like  in  Flindt  v.  Crokatt,     All  the  decisions  of  the  Court  of 
Admiralty  are  in  favor  of  the  defendant,  with  the  single  exception  of  their  con- 
struction upon  that  one  clause  cited  from  the  Counne  Marianne^  in  which  that 
court  was  wrong.     Case  of  Hoffnung^  2  Rob.  162,  Scott,  J.,  says,  •*  Unless 
there  are  very  express  words  to  this  effect  to  be  found  in  the  license,  I  am  to 
consider  its  meaning  as  not  going  to  that  extent,  but  as  giving  such  a  liberty 
only  to  subjects  of  this  country;  it  is  a  license  to  British  subjects  to  import, 
^c,  and,  as  I  understand  it,  they  are  to  import  on  tlieir  own  account.     And  if 
it  appeared  that  the  importation  was  on  the  account  of  other  than  British  mer- 
chants, I  should  hold  that  under  the  terms  of  this  license,  it  could  not  be  con- 
sidered as  a  leg-al  importation.*'     So  here,  this  court  is  not  on  account  of  any 
supposed  and  doubtful  policy  to  go  beyond  the  express  words  of  the  license. 
The  crown  alone  is  competent  to  decide  on  these  questions  of  policy.     Cos- 
mopolite,  4  Rob,  8.    Scott,  J.,  *'  Licenses  beiug  high  acts  of  sovereignty,  they 
are  necessarily  strieti  juris,  and  must  not  be  carried  further  than  the  intention 
of  the  great  authority  which  grants  them  may  be  supposed  to  extend."    So, 
Jonge  Johannes,  4  Rob.  263.    **  A  material  object  of  the  control  which  govern- 
ment exercises  over  such  a  trade,  is  that  it  may  judge  of  the  particular  persons 
who  are  fit  to  be  intrusted  with  an  exemption  from  the  ordinary  restrictions  of 
a  state  of  war."     How  can  the  government  judge  whether  they  will  intrust 
this  power  to  a  person  who  is  carefully  concealed  from  them  ?     *In  tlie  r»goo 
case  of  the  Jonge  Glassina,  5  Rob.  299,  there  certainly  was  a  very  ^ 
strict  application  of  the  principle.     6  Rob.  14  Jonge  Arend.    A  license  for  a 
neutral  to  import,  was  held  not  well  pursued,  by  an  importation  in  a  British 
ship ;  ^  there  are  many  reasons  why  government  might  not  be  disposed  to  per- 
mit British  ships  to  trade  with  the  enemy,  at  the  same  time  that  a  communi- 
cation in  neutral  bottoms  may  be  allowed."     That  reason  is  applicable  here. 
^*  It  would  be  infinitely  too  much,"  says  Sir  fF.  Scott^  *<  for  this  coart*to  taks 
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on  itself  to  say,  that  because  government  has  admitted  the  one,  the  other  is  to 
be  taken  as  virtually  included.*'  So  is  it,  a  fortiori^  too  much  for  a  common  law 
court,  if  it  is  too  much  for  a  prize  court.  In  Robinson  v.  Touray,  the  terms 
of  the  license  were  very  peculiar :  it  was  for  a  vessel  bearing  any  flag  except 
the  Frenchj  to  proceed  in  ballast  from  any  port  north  of  the  Scheldt  to  .^rcA- 
angd,  or  any  other  port  of  the  fVhite  Sea.  Lord  EUenborougk,  ^  The 
object  is  manifestly  to  procure  a  cargo  of  Rusnan  goods  to  be  brought  into  this 
country.  It  is  not  specifically  to  Siffkin,  or  to  any  other  person  to  import,  but 
for  a  ship."  (Nothing  can  be  more  doubtful  than  this  judgment.)  He  adds 
**  Under  a  license  couched  in  such  terms,  we  do  not  think  ourselves  warranted 
in  saying  that  a  Rusnan  subject  may  not  ship  goods  on  board  such  vessel,  for 
the  purpose  of  their  being  brought  hither.'*  But  the  court  must  be  guided, 
not  by  considerations  of  doubtful  policy,  but  by  express  words,  or  inevitable 
iuference  :  more  tender  language  could  not  be  used  than  is  found  in  the  judg- 
ment in  that  case.  Fenion  v.  Pearson  does  not  apply,  which  merely  was,  that 
the  assignees  of  a  bankrupt  vendee,  who  had  not  paid  for  goods  purchased, 
siiould  not,  without  office  found  for  the  crown,  be  permitted  to  plunder  the 
consignee  of  the  alien  enemy.  Much  stress  has  been  laid,  both  by  the  now 
chief  baron  in  his  aigument,  and  by  the  Court  of  Common  Pleas  *in  their 
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late  judgment,  upon  the  clause  in  tlie  license,  **  notwithstanding  all 


documents  which  accompany  the  ship  and  cargo  may  represent  the  same 
tu  be  destined  to  any  neutral  or  hostile  port,  and  to  whomsoever  such 
property  may  appear  to  belong,"  and  on  the  construction  given  to  this  in 
the  Cousine  Marianne,  \_Man8jield,  C.  J.  We  did  not  rely  upon  this  clause 
in  particular,  but  upon  the  ground  of  the  general  intent  of  that  instrument.  It 
was  certainly  said  that  it  was  extremely  desirable  for  the  Courts  of  Weslmin' 
9ter  Hfdl,  to  agree  with  the  Courts  of  Admiralty ;  but  neither  in  the  case  of 
Morgan  v.  Oswald,  nor  in  that  of  Feise  v.  Bell,  was  it  necessary  for  us  to  de- 
cide that  point.]  This  construction  is  erroneous,  for  three  reasons  :  First,  the 
word  '^appear"  does  not  itself  imply  such  construction.  Secondly,  the  context 
shows  it  cannot  have  it.  Thirdly,  from  the  whole  instrument  it  is  quite  impos- 
sible. The  words  "represent"  and  **appear"  both  evidendy  allude  to  the  neces- 
sity of  masking  the  property :  noscitvr  a  sociis,  namely,  by  the  fabricated  in- 
struments. The  whole  trade  of  the  country  is  carried  on  by  perjury,  swearing 
these  instruments  are  genuine,  though  all  manufactured  by  one  man  in  London, 
But,  would  the  court  believe  it,  in  licenses  which  are  restricted  to  the  single 
grantee,  or  to  other  British  merchants,  and  expressly  require  the  goods  to  belong 
to  them,  still  the  same  words  are  found.  The  construction  must  he  consis- 
tent :  the  words  cannot  mean  one  thin?  in  one  license,  and  another  thing  in 
another.  In  Hagedom  v.  Bazett,  2  Haaule  ^  Selw,  100,  and  numerous  other 
cases,  the  license  is  restricted  to  British  and  neutrals,  yet  these  words  are  found. 
This  argument  was  first  used  by  GiJbbs,  C.  B.,  when  he  was  of  counsel  in  the 
case  of  Flindt  v.  Larkins,  which  occurred  just  after  the  principal  case.  But  the 
question  whether  the  property  of  Hamburghers  under  the  influence  of  Francs 
*B001  ^1^1^^  ^  neutrds  or  enemies,  had  long  before  been  discussed  on  a  *spe* 
^  cial  verdict,  wherein  were  these  words ;  and  the  whole  contest  would 
hare  been  unnecessary,  if  these  words  would  have  extended  to  all  persons'  prop- 
erty. If  it  be  said  that  the  shipping-brokers  suggest  the  language  of  these  licenses, 
the  argument  for  their  being  strictly  construed,  is  the  stronger,  in  order  that  this, 
which  is  a  very  great  boon,  may  not  be  doled  away  without  the  express  intent 
of  the  crown.  But  the  question  of  the  construction  of  this  clause  is  not  yet  at 
rest,  even  in  the  Courts  of  Admiralty :  it  was  lately  raised  in  a  case  at  the 
Codaii^  and  it  was  not  there  disposed  of,  because  it  became  unnecessary  to 
decide  it  The  general  terms  of  this  whole  license  are  fully  satisfied  by  \egsl* 
izing  the  trade*  without  goimt  to  the  extent  of  enabling  an  alien  enemy  not  on!/ 
to  tn^  bat  to  sue  here.  These  licenses  may  be  construed  liberally,  but  they 
oottt  to  be  CQDStmed  rather  strictly  than  loosely.    No  simikr  caMi  eiee^ 
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/H«e  V.  Bdl^  has  been  decided  in  favor  of  the  trade :  and  in  Hindi  v.  Lax* 
.kinSf  Lord  Ellenborough^  C.  J.,  truly  said,  '*If  these  would  admit  a  Ru$nant 
they  would  admit  a  Drendiman,  or  any  other."  Next,  the  plaintiff  cannot  re- 
cover in  this  action,  inasmuch  as  the  loss  of  which  he  complains  is  occasioned 
by  the  act  of  his  own  government.  Upon  this  point  the  plaintiff  calls  on  the 
court  to  decide  not  merely  the  case  before  them,  but  to  reverse  many  other 
cases ;  confidently  alleging,  that  Conway  v.  Forbes^  Maury  v.  Sheddan^  and 
Conway  v.  Gray^  though  decided  and  acquiesced  in  for  five  or  six  years,  are  not 
law.  There  is  no  distinction  between  the  present  case  and  that  of  Conway  v. 
Forbes,  Nothing  could  be  more  express  than  the  words  of  that  policy :  it  was 
against  all  kings  and  nations  whatsoever,  as  fully  as  this  is;  but  the  court  held, 
first,  that  every  subject  is  identified  with  his  state,  and  the  act  of  the  state  is  his 
own  acL  2dly,  His  own  act  shall  not  be  a  ground  of  action  against  a  BriiUh  un- 
derwriter. Lord  EUenborough^  certainly  ^alludes  here  to  Touleng  v.  p^^oi 
Hubbard^  but  does  not  found  his  judgment  on  it.  No  one  has  ever  before  ^ 
doubted  the  doctrine  of  Conway  v.  Gfray,  and  unless  the  counsel  for  the  defend- 
ant succeeds  in  overturning  it,  he  cannot  prevail.  He  also  impugns  the  case  of 
Manneti  v.  Bonham :  that  policy  contained  every  expression  favorable  to  the 
assured  which  this  policy  has,  and  much  stronger  circumstances  for  the  assured 
than  here.  In  case  of  loss,  capture,  seizure,  or  detention,  by  any  power  whatever, 
or  under  any  pretence  whatever,  within  the  meaning  of  the  policy,  the  under- 
writers engaged  to  pay  within  two  months  afler  notice.  [Mansfield^  C.  J. 
Nothing  can  be  stronger  than  the  general  words  of  the  policy,  but  that  clause  adds 
nothing  to  them  to  enlarge  the  risk ;  the  concluding  words,  «*within  the  meaning 
of  the  policy,"  leave  the  liability  just  where  it  was.]  That  license  was  to  Ptd- 
der,  Bluhm  fy  Simon,  without  restrictive  description,  on  behalf  of  themselves 
and  others :  notwithstanding  all  the  documents  might  represent  the  ship  to  be 
.destined  to  any  neutral  or  hostile  port,  and  to  whomsoever  such  property  might 
appear  to  belong.  Lord  Ellenborough'a  judgment  there  is  most  forcible.  In 
that  case  also  were  the  words  **until  safely  warehoused;"  but  those  words  may 
comprehend  many  cases  of  risk  on  the  land,  and  therefore,  may  be  inserted  for 
other  reasons  than  for  the  sake  of  guarding  against  seizure  by  the  government 
.of  the  assured.  If  the  license  had  been  expressly  to  a  Russian,  yet  the  in- 
surance would  not  cover  a  loss  occasioned  by  the  act  of  his  own  government. 
Le  Blanc,  C.  J.,  tliough  he  differs  from  the  court,  expressly  upholds  Conway 
V.  Gray,  and  Touteng  v.  Hubbard,  In  all  these  cases  the  majority  of  the  judges 
have  decided  that  Conway  v.  Gray  does  not  conflict  with  Usparichav.  Noble: 
but  all  agree  that  Conway  v.  Gray  is  good  law.  The  policy  in  ConuHiy  v. 
Gray  did  embrace  that  loss,  as  much  as  this  policy  embraces  the  present  r«ggo 
^loss.  It  is  utterly  impossible  that  a  man  can  insure  against  his  own  ^ 
act:  it  is  an  unheard  of  doctrine.  The  subject  of  insurance  must  be  some 
fortuitous  accident.  If  a  man  were  to  insure  that  he  could  not  wreck  his  ship 
on  the  coast  of,  Holland,  the  courts  would  not  hear  him,  to  insist  on  such  a 
contract.  [^Mansfield,  C.  J.  There  is  a  wide  difference  between  insuring 
against  his  own  act,  and  insuring  against  the  act  of  his  government.  Heath,  J. 
There  is  a  wide  difference  between  insuring  against  the  consequence  of  his  own 
act,  and  insuring  against  his  own  act;  the  appointment  of  a  captain  is  the 
assured's  own  act,  and  yet  he  insures  against  his  barratry ;  but  it  would  be 
absurd  to  insure  against  his  own  act :  it  is  impossible.]  In  Homey tr  v.  Lml^ 
ington,  15  East,  46,  it  was  held  a  plaintiff  could  not  recover  for  a  loss  occa- 
sioned by  his  carrying  simulated  papers  without  permission,  though  it  was  the 
wisest  thing  he  could  do.  OsweU  v.  Vxgnt,  ibid.  70,  is  to  the  same  effect. 
,Yet  the  underwriters  must  there  equally  have  contemplated  the  necessity  of 
.carrying  such  papers,  as  here,  of  contravening  the  acts  of  die  Russian  state. 
XMan^tld,  C.  J.  and  Heath,  J.  The  carrying  simulated  papers  was  a  wrong* 
liii  act;  it  is  impossible  to  say  the  assured  could  carry  them  without  the  consent 
•of  the  miderwritexB;  who  4one  were  to  decide  the  question  of  the  necessity  of 
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them.  The  carrying  them  subjects  the  ship  to  confiscation  from  a  new  soorce.^ 
This  insurance  is  at  a  premium  of  only  ten  joer  cent,  to  return  two;  the  amount 
of  premium  is  a  circumstance  which  Lord  EUenborough  notices  upon  the  dis- 
cussion of  a  special  verdict  in  Simeon  ▼.  Bazett,  resting  on  the  largeness  of 
the  premium  as  evidence  of  the  intent.  [Mansfield^  C  J,  tind  Heat h^t  J.  We 
cannot  go  on  evidence  in  a  special  verdict^  but  only  on  the  facts  found.]  1  Vattel^ 
c.  4.  8.  40.     **  A  pohtical  society  is  a  moral  person,  as  it  has  an  understanding 

*6931  ^"^  ^  ^^^''  ^^  ^^^^^  1^  makes  use  for  the  conduct  of  his  affairs,  and  is 
^  *capable  of  obligations  and  laws :  when,  therefore,  a  people  confer  the 
sovereignty  upon  any  one  person,  they  invest  him  with  their  understanding  and 
will,  and  make  over  to  him  their  obligations  and  rights,  so  far  as  relates  to  the 
administration  of  the  affairs  of  state,  and  the  exercise  of  the  public  authority: 
thus  the  sovereign,  or  conductor  of  the  state,  becoming  the  subject  in  which 
reside  the  obligations  and  rights  relative  to  government,  in  him  is  found  the 
moral  person,  who,  without  absolutely  ceasing  to  exist  in  the  nation,  acts  from 
thenceforward  only  in  and  by  him.  Such  is  the  origin  of  the  representative 
character  attributed  to  the  sovereign.  He  represents  the  nation  in  all  the  affairs 
it  was  capable  of  managing  as  sovereign,**  &c.  The  doctrine,  therefore,  in 
Conway  v.  Gray  and  Touteng  v.  Hubbard  is  not  new.  It  is  an  acknowledged 
principle  of  law  that  every  man  is  identified  with  the  acts  of  his  own  govern- 
ment. The  defendant  Gray  did  not  venture  U)  bring  a  writ  of  error.  1st,  The 
trading  was  illegal;  2.  If  not  illegal,  an  alien  enemy  cannot  sue  through  the 
medium  of  his  trustee;  3.  -If  he. might  in  other  cases  recover,  yet  he  cannot 
recover  for  a  loss  occasioned  by  an  act  of  his  own  state,  because  it  is  identified 
with  his  own  act. 

Taddy^  in  reply,  admitted  the  doctrines  held  in  Brandon  t.  Neshitt^  Potts 
V.  BtUj  and  Co.  Lilt,  The  only  question  was  on  the  construction  of  the  license ; 
it  is  not,  like  a  grant  of  the  crown,  atricti  juris.  [^Mansfield,  C.  J.,  relieved  xhe 
counsel  for  the  plaintiit*  from  the  necessity  of  arguing  this.  These  licenses  are 
DOW  no  longer  granted  by  the  king  under  his  sign  manual,  but  instead  thereof,  by 
a  secretary  of  state  under  the  act  48  O.  3.  c.  126;  they  are  to  be  construed,  not 
as  grants  of  the  crown  to  individuals ;  for  they  are  granted,  not  so  much  for  the 
benefit  of  the  grantee,  as  for  the  benefit  of  the  country,  which  is  in  need  of  the 
*694l  commodities  that  are  '"licensed  to  be  imported :  with  respect  to  grants 
-'  of  tlie  crown,  a  trading  license  bears  not  the  slightest  resemblance  to 
tiiem.  The  crown  parts  with  nothing.  We  consider  it  as  settled,  (whether 
right  or  wrong  is  for  another  court  to  decide,)  contrarily  to  what  was  at  first 
held,  that  tliese  licenses  are  to  receive  the  most  liberal  construction,  because, 
even  if  the  court  of  admiralty  had  not  decided  it,  yet  every  one  might  discern 
that  they  were  granted  merely  for  the  benefit  of  the  country;  and  if  the 
court  were  to  say  that  these  licenses,  granted  for  the  purpose  of  introducing 
tiiese  goods  of  which  the  country  stands  in  the  greatest  need,  are  to  be  con- 
stmed  strictly,  it  would  be  a  very  strange  doctrine.]  The  words  **  to  whomsoever 
the  property  may  appear  to  belong,**  are  absolute  tautology,  if  they  mean  what 
appears  on  the  documents,  for  that  is  already  included  in  the  word  ^  repre- 
sent;*'but  **  appear**  means  **  judicially  appear.*'  The  phrase  in  all  courts 
of  civil  law  is,  **it  appears  to  the  court;"  as  the  courts  of  common  law  say 
*'  it  is  considered.**  But  that  question  does  not  touch  the  case.  It  is  not  neces*> 
sary  for  the  plaintiff  to  contend  that  this  license  would  enable  tlie  Russian  to 
sue  here,  because  he  is  not  the  plaintiff  on  this  record ;  but  in  fVe/ls  v.  ffil" 
Hams,  I  Ld.  Bay.  282,  it  was  held  that  an  alien  enemy  licensed  might  sue  here. 
The  terms  of  the  license  were  not  sufficiently  adverted  to  by  Lord  Ellen' 
borouBhf  when  he  says,  that  the  license,  under  this  construction,  would  sanction 
Frendi  property ;  such  a  consequence  cannot  follow,  for  there  are  words  ex- 
cluding every  French  flag,  u  e.  French  property.  When  a  case  arises  of  a 
license  «*  to  British  add  neutrals,  to  whomsoever  the  property  shall  appear  to 
.bekag,"  it  may  perhaps  become  necessary,  and  will  t^en  be  soon  enough,  to 
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^fecide  \diether  the  court  will  reject  one,  and  which,  of  two  repugnant  propo- 
8ition9,  or  whether  they  are  not  both  reconcileable,  and  mean  that  the  BriiUk 
shall  be  the  hand  through  which  the  property  ^shall  pass,  but  that  the  r«gQ- 
property  may  be  that  of  any  one.  No  reasoning  has  been  adduced  in  ^  ' 
answer  to  the  reasons  of  the  Court  of  Common  Pleas,  in  Morgan  v.  Oswald 
and  Ftise  v.  Beli,  nor  to  that  of  the  Court  of  Kin?*s  Bench,  in  Robimon  v. 
Tbtiroy,  Robinson  v.  Cheesewrighi^  Usparicha  v.  Nobie,  and  Fenton  v.  Pear- 
Mon.  The  latter  court,  in  tliose  cases,  conflicts  with  itself.  Ftnton  v.  Pearson 
is  utterly  irreconcileahle  with  their  judgment  in  this  case.  Mennttt  v.  Bonham, 
too,  is  now  pending  in  error.  A  person  to  whom  the  benefit  of  a  license  is  ex- 
tended, is  to  all  intents  and  purposes  incorporated  with  this  nation,  and  to  all 
possible  purposes  renounces  the  acts,  intents,  and  motives,  of  his  own  govern- 
ment, if  there  can  be  such  a  renunciation.  That  this  renunciation  is  possible, 
was  admitted  in  Usparicha  v.  Noble.  No  answer  has  been  attempted  to  the 
Plaintiflf's  proposition,  that  ihe  intent  of  the  party  and  the  intent  of  the  crowa 
were  principally  to  be  attended  to.  In  Conway  v.  Gray  there  were  not  the 
words,  ^  until  safely  warehoused,"  which  are  here.  Even  if  Conway  v.  Gray 
be  law,  there  is  that  manifest  and  leading  distinction  between  the  cases,  which 
is  noticed  by  Lord  El/enborough  in  Simeon  v.  Bazett^  that  in  the  one  case  the 
risk  of  acts  of  his  own  state  is  contemplated,  in  the  other  not.  It  was  contended 
by  Lord  Mansfield  and  others  in  parliament,  to  be  tlie  true  policy  of  the  countn 
•to  keep  the  insurance  trade,  for  that  the  premiums  were  more  advantageous 
than  the  losses  noxious.  The  finding  the  intent  of  the  underwriter  to  contem- 
plate this  pardcular  commerce  is  immaterial,  for  it  could  form  no  ingredient  in 
the  judgment  of  the  court,  without  construing  the  contract  by  external  evidence. 
Oswald  V.  Vigne  and  Horneyer  v.  Lushington  have  no  relation  to  this  case. 
Morgan  v.  Oswald  differed  only  in  this  point,  that  there  was  nut  the  word 
**  others,"  but  Siffkin  only.  There  it  was  held  by  both  courts  that  ilie  voya^'c 
was  legalized  by  the  ^license.  As  to  the  apprehension  that  the  indiil-  r^ggr: 
gence  of  the  crown  should  be  doled  away,  it  is  the  very  sinew  and  ^ 
strength  of  the  trade  of  the  country ;  the  plaintiff  seeks  to  amplify  and  enlaife 
it ;  the  defendant  to  dole  it  away.  The  license  obtained  by  Sljfkin  must  have 
operated,  not  as  a  license  to  an  inanimate  chattel,  a  ship,  but  to  a  moral  agent. 
[^HecUh  J.  ace.']  The  Court  of  King's  Bench,  therefore,  have  deserted  their 
former  opinion.  Without  saying  that  the  doctrines  of  a  common  law  court  are 
to  vary  their  rules  of  construction  with  political  events,  as  perhaps  those  of  an 
admiralty  court  may,  or  may  not,  no  common  law  court  has  ever  held  that 
Tioenses  were  to  be  strictly  interpreted.  In  Mennelt  v.  Bonliam^  if  the  clause 
^*  until  safely  warehoused"  existed,  it  was  never  argued  on,  or  presented  to 
the  court,  whose  judgment  in  no  degree  rests  on  iL  No  authority  has  been 
cited  from  the  law  of  nations  that  the  principle,  that  the  will  of  the  state  is  the 
will  of  each  individual,  had  been  applied  to  the  contracts  of  individuals ;  the 
general  proposition  from  Fa//e/,  that  a  nation  is  a  moral  agent,  does  not  go  that 
length.  No  authority  previous  to  l^outeng  v.  Hubbard  countenances  that 
proposition.     In  Robinson  v.  Thuray  the  license  is  materially  difiereut. 

Cur,  adv.  vult. 

Judgment  was  now  pronounced  in  the  absence  of  Gibbs  C.  J.  who  had  been 
of  counsel  in  the  cause,  and  fVood  B.,  who  was  confined  by  indisposition,  by 

Thomson,  C.  B.  His  lordship  stated  the  declaration  and  the  special  verdici 
at  large.  The  merits  of  this  case  must  mainly,  if  not  entirely,  depend  on  the 
'effect  and  operation  of  the  license,  under  which  Uie  cargo,  the  subject  o(  the 
insurance  in  question,  was  shipped.  If  the  shipment  made  under  the  sanctiou 
t)f  the  license  is  legal,  then  the  insurance  on  it  must  be  so  too,  *aud  the  r«  .c  7 
underwriter  is  responsible  for  the  loss  that  has  happened  by  the  seizure  ^  ^'^ 
f>f  the  cargo,  unless  he  can  establish  some  good  ground  for  being  dischaigsd 
from  thai  rtsponsibility.    It  is  proper  to  consider  the  Qatnre  and  end  of  ^^'^ 
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a  license  u  the  present,  issued  by  the  gorernment  of  this  country  during 
hofftilities  with  foreign  nations ;  there  can  be  no  doubt  but  that  the  sovereign 
may,  during  a  war,  equally  license  the  trading  of  any  of  his  subjects  with  an 
enemy,  or  license  enemies  to  trade  with  his  subjects.  The  great  object  of 
obtaining  such  an  intercourse  by  such  license,  was  to  provide  the  means  of 
exporting,  notwithstanding  the  pressure  of  war,  the  manufactures  of  this  country, 
and  to  receive  in  return  from  the  other  country  such  articles  as  we  most  stood  in 
need  of;  and  ihat  was  particularly  the  case  with  respect  to  /Russia :  we  wanted 
the  produce  of  that  country  in  general,  and  especially  the  article  of  naval  stores. 
And  these  licenses  to  trade,  however  they  may  have  been  formerly  construed 
sH'ictly,  are  now  in  all  courts  construed  more  liberally,  and  favorably  to  trade, 
b  order  to  effectuate  tlie  beuetits  intended  to  result  from  them.  There  is  in 
the  present  instance  nothing,  either  in  the  terms  of  the  license,  or  in  the  prin- 
ciples of  public  policy,  which  ought  to  restrict  the  operation  of  the  authority 
given  to  the  exportation  of  property  belonging  to  the  subjects  of  this  country 
only;  on  the  contrary,  the  license  is  granted  to  Guatavus  Plindt  4r  Co.  of  Zon- 
don,  merchants,  on  behalf  of  themselves  and  others,  to  export  a  cargo  from 
London  to  Archangd^  being  an  enemy's  port,  and  to  import  from  thence  in 
the  same  ship  a  cargo  of  such  goods  as  are  permitted  by  law  to  be  imported, 
(with  some  exceptions,)  to  any  port  in  the  uuited  kingdom,  notwithstanding  all 
the  documents  which  accompany  the  ship  and  cargo  may  represent  the  same 
to  be  destined  to  any  neutral  or  hostile  port,  and  to  whomsoever  such  property 
*60S1  *^^y  i^ppcsf  to  belonff :  terms,  which  to  roe  sufficiently  indicate  that  the 

^  cargo,  either  outwanu  or  homewards,  might  legally  comprehend  the 
property  of  enemies.  And  these  terms  have  been  adopted  for  that  very  pur* 
pose,  which  terms  in  the  opinion  of  the  very  learned  judge  of  the  Court  of 
Admiralty,  (as  appears  from  the  case  of  the  Counine  Marianne^)  have  in  that 
coart  been  held  to  exclude  all  inquiry  in  whom  the  property  is  vested.  Our 
gDTemment,  in  licensing  a  trade  direcdy  with  the  enemy  at  this  port,  must 
h»Te  had  a  view  both  to  exportation  and  importation.  Why  may  not  the  license 
be  construed  to  permit  the  exportation  of  a  cargo  by  an  enemy  to  that  hostile 
port,  from  whence  tlie  return  cai^  is  to  be  imported  ?  The  cargo  exported 
irom  this  country  must  necessarily  be  consigned  to,  and  ultimately  become  the 
property  of  a  foreigner  at  that  port:  why  then  may  it  not  be  permitted  to  the 
I'ureigner  at  once  to  acquire  the  property  here,  and  to  export  the  goods  by  his 
agent  in  this  country  ?  In  Feise  ei  al.  v.  Beil^  4  Taunt.  4,  under  a  license  to 
a  Briiiih  merchant  by  name,  on  behalf  of  himself  and  others,  to  export  a 
cargo  to  St.  Petenburgh^  and  to  import  a  cargo  from  thence;  though  an  alien 
enemy  was  interested  both  in  the  exported  and  imported  cargoes,  yet  the  Court 
of  Common  Pleas  held  that  it  was  no  objection  to  the  plaintiff's  recovering  on 
their  insurance.  In  Morgan  v.  Ostoaid,  8  Taunt.  554,  a  question  arose  upon 
a  license  granted  to  a  British  merchant,  that  a  ship  might  go  to  a  hostile  port, 
aad  bring  home  a  cai^o  of  goods.  It  permitted  a  vessel,  bearing  any  flag  except 
the  French^  to  proce^  in  ballast  from  any  port  north  of  the  Schddt^  to  Areh» 
oAgd,  or  any  other  port  in  the  fFhite  Sea,  there  to  load  a  cargo  of  such  goods 
as  were  permitted  by  law  to  be  imported,  (with  some  exceptions,)  and  to  pro* 
ceed  with  the  same  to  a  port  of  the  United  Kingdom.  It  was  held,  that  license 
*fi991  authorized  the  importation  of  goods,  the  property  of  an  alien  enemy,  ^the 

-^  subject  of  that  hostile  country ;  and,  therefore,  authorized  him  to  in- 
sure and  to  inforce  his  contract  of  insurance  in  the  courts  of  this  country.  In 
the  case  of  Robinson  v.  Touray^  1  MauU  St  Seiw.  217,  which  arose  on  the 
same  ship,  license  and  policy,  the  Court  of  King's  Bench  adopted  the  same 
doctrine.  In  the  case  of  Fenton  and  another^  aasigneea  of  Rennuudn^  bank* 
ri^s,  V.  Pearson^  15  JEast^  419,  the  Court  of  King's  Bench  determined  that  m 
triding  license  from  the  crown  to  British  merchants  to  send  a  ship  in  ballast  to 
aa  enemy's  port,  there  to  receive  and  load  a  cargo,  and  import  it  into  this 
•oontry,  by  legalizing  the  purchase  by  the  subject,  legalized  the  sale  by  the 
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enemy,  and  impliedly' legalized  his  right  to  stop  the  goods  in  transitu,  after 
their  arrival  in  port  here,  upon  the  intermediate  insolvency  of  the  vendees,  the 
whole  price  not  being  paid,  and  the  part  that  had  been  paid  being  offered  to  be 
refunded ;  and  that  the  alien  enemy  viras  permitted  to  employ  an  agent  here  for 
that  purpose.  The  assignees  of  the  vendees,  who  had  become  bankrupts,  were, 
therefore,  not  allowed  to  recover  againist  him  in  an  action  of  trover.  The  sec- 
ond objection  made  to  the  plaintiff''s  recovering  in  this  case,  was,  that  the  un- 
derwriters were  not  answerable  for  this  loss,  because  it  was  occasioned  by  the 
act  of  the  Russian  goverimient,  to  which  the  persons  interested  must  be  sup- 
posed to  have  given  their  assent,  they  being  Russians.  And  in  support  of  that 
position  two  cases  were  cited,  Toutmg  v.  Hubbard^  3  Bos.  fy  Pull,  291,  aod 
Conway  v.  Gray^  10  East,  654.  The  first  was  a  case  where  a  British  mer- 
chant chartered  a  Swedish  ship  on  a  voyage  to  St.  MichaePs  for  a  cargo  of 
fruit,  and  the  charter-party  contained  the  usual  exception  against  the  restraint 
of  princes ;  and  the  ship  being  prevented  from  reaching  St,  MichaePs  within 
the  fruit  season  by  an  embargo  laid  on  Swedish  vessels  by  the  British  govern- 
ment, the  question  was,  whether  the  Swedish  owner  acquired  a  right,  by  pro- 
ceeding on  the  ^voyage  after  the  embargo  was  taken  off,  (when  it  was  r^mriQ 
too  late  to  obtain  a  cargo,)  to  recover  the  freight  against  the  British  ^ 
merchant.  The  court  determined  that  he  had  no  such  right;  and  they 
went  farther,  and  determined  what  was  not  then  a  question  before  them, 
that  an  insurance  upon  the  property  of  a  foreigner  against  a  loss  remotely  occa- 
sioned by  an  act  of  his  own  state  would  be  illegal.  It  was  not  the  main  question 
in  that  case,  though  certainly  it  was  so  decided.  The  case  of  Conway  v.  Gray 
proceeded  in  a  degree  on  the  authority  of  Touteng  v.  Hubbard,  In  that  case 
it  was  decided,  that  an  American  subject  could  not  recover  for  a  loss  sustained 
by  reason  of  an  embar^  laid  on  in  one  of  the  ports  of  his  own  country  by  his 
own  government.  But  these  decisions,  even  supposing  them  to  be  correct  as 
applied  to  the  cases  in  which  they  were  made,  do  not  affect  the  present  case ; 
for  if  this  license  is  to  be  deemed,  (which  I  think  it  is,)  sufficient  to  cover  the 
Russian  property,  and  authorizes  a  trading  to  the  enemy's  port ;  that  incident- 
ally legalizes  the  insurances  made  on  that  property,  which  must  protect  it 
throughout,  till  the  conclusion  of  that  risk,  just  as  if  it  had  belonged  to  British 
subjects.  The  underwriters,  knowing  that  these  goods  are  going  to  Rusma,  to 
an  enemy's  port,  and  being  willing  that  the  adventure  should  proceed  with  simu- 
lated papers  and  documents,  assent  to  the  design  of  the  owners  of  the  goods  to 
contravene  the  regulations  of  that  country,  to  which  they  are  to  be  consigned, 
and  take  on  themselves  the  risk  of  confiscation  in  the  event  of  the  fraud  being 
detected.  The  effect  of  the  license  is,  to  convert  this  Russian,  though  an  alien 
enemy,  as  it  were,  into  an  alien  friend,  and  so  far  to  separate  him  from  the  acts 
of  his  government,  as  concerns  the  subject  matter  of  this  license.  Lord  Ellen- 
borough,  in  the  case  of  Usparicha  v.  Noble^  13  East,  332,  has  delivered  him- 
self so  forcibly  and  clearly  on  that  point,  and  the  circumstances  of  that  case  in 
many  *  respects  resemble  the  present  so  much,  that  I  shall  make  no  r«<«Ai 
apology  for  stating  tliat  judgment  at  large.  [His  Lordship  then  stated  ^ 
that  case,  and  read  the  whole  of  Lord  EtUnborough^syxAgaienK  thereon,  adding,] 
This  opinion  seems  to  ^  all  the  length  of  establishing  the  right  of  this  plaintiff 
to  sue  and  recover  in  the  present  cause,  though  it  is  perfectly  well  known  that 
his  lordship  has  not  entirely  adhered  to  the  judgment  he  had  formerly  given,  but 
that,  on  the  contrary,  in  the  case  now  in  judgment  he  contrasts  it  with  the  opin- 
ion he  had  given  in  the  case  that  has  been  cited.  The  result  of  the  whole  is, 
that  we  are  clearly  of  opinioh,  (though  the  reasons  of  that  opinion,  I  ought  to 
say,  are  my  own  only,)  that  as  the  case  appears,  the  license  legalizes  the  whole 
transaction,  the  insurance  in  question  was  properly  made,  and  the  circumstance 
that  the  confiscation  of  the  property  was  made  by  the  Russian  government, 
will  not  aftect  the  plaintiff's  right  to  recover  in  this  action.  And,  therefore,  the 
judgment  of  the  Court  of  King's  Bench  ought  to  be  reversed,  and  judgment 


701] 


5  Taunton.  359 


ought  to  be  given  for  the  plaintifT.  I  should  add,  that  Mr.  Baron  Wood^  who 
is  prevented  from  attending  by  indisposition,  concurs  in  the  judgment  of  the 
court. 

Judgment  for  the  plaintiff.! 

t  [See  post  824,  Baxtit  v.  Mem,  2  American  Law  Journal  230.  Odlin  ▼.  In$.  Co,  of 
Pmmyltamia,  5  Johns  299,  M^Bride  y.  The  Marine  Int,  Co.  ibid.  310,  Waldenet  al  v. 
Pkanis  Ina,  Co.  of  New  York.  10  Johns.  177,  Ogden  et  al.  ▼.  iVieio  York  Fire  Int.  Co. 
12  ib.  25  8.  C.  10  Mass.  Rep.  347,  Delano  v.  Bedford  Marine  Int.  Co. 


•702]  •REGULA  GENERAUS. 

It  is  oro£Rbd,  That  from  and  aller  the  last  day  of  this  present  THnity  term, 
the  seal-office  shall  be  open  from  eleven  in  the  morning  till  two  in  the  afternoon, 
and  from  five  to  seven  in  the  evening,  during  the  term,  and  for  ten  days  after 
every  issuable  term,  and  one  week  after  every  other  term ;  and  from  eleven  in 
the  morning  till  three  in  the  afternoon,  at  all  other  times.} 

V.  GiBBS. 

J.  Heath. 
A.  Chambre. 
R.  Dallas. 

X  [See  7  Taunt.  182.  MaHin  v.  Bold.  2  Marsh.  487.  S.  C] 
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JORDAN  «.  PELLO. 

[1  Msrsh.  252.    S.  C] 

RENSHAW  V.  LEAME. 

The  court  will  not  grant  a  distringaa  against  a  defendant  who  has  gone  abroad,  without 
proof  of  his  absenting  himself  with  intent  of  avoiding  process. 

Pbll,  Seijt.,  in  the  first  of  these  causes,  and  in  the  last  Onslow,  Serjt., 
moved  for  a  Distring€U,  upon  affidavit  that  an  attempt  had  been  made  to 
summon  each  of  these  defendants  at  his  place  of  residence,  and  that  his  wife 
had  thereupon  stated  that  the  defendant  was  out  of  the  kingdom.  Neither 
affidavits  proceeded  to  state  any  surmise  that  the  defendant  was  gone  abroad,  or 
continued  abroad,  for  the  purpose  of  delaying  the  plaintiff,  or  any  other  cre<litoR, 
of  their  debts. 

The  court  held,  that  although  the  words  of  the  act  51  G.  3,  c.  124,  a.  2, 
were  not  express  to  that  point,  the  restriction  which  the  court  had  uniformly 
imposed .  on   'granting  this    process  in  case   of   absence   from   the  rt^ni 
realm,  was  to  confine  it  to  cases  where  that  fact  could  be  stated,  and  ^ 
they 

Refused  the  rule. 

In  the  first  case  Qibbs,  C.  J.,  intimated  that  there  was  no  mode  of  proceedingf 
under  similar  circumstances,  except  by  outlawry. 
(360) 
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ETRE  V.  HULTON. 

[1  Manh.  315.  S.  C.} 

An  affidavit  to  hold  to  bail,  statinff  that  the  defendant  ia  indebted  for  money  paid  by  the 
plaiotifTfor  the  use  of  the  defendant,  is  sufficient,  without  adding  that  it  was  paid  on  the 
defendant's  request. 

So,  for  money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiff. 

The  defendant  had  been  holden  to  bail  on  an  affidavit  of  the  plaintifT  that  the 
defendant  was  indebted  to  him  in  3000/.,  for  money  paid,  lent  out,  and  expended 
by  him  f  the  plaintiff)  for  the  use  of  the  defendant,  but  not  adding  that  it  was 
paid  at  ttie  defendant's  request.  Fell,  Serjt.,  moved  to  discharge  the  defend- 
ant out  of  custody  upon  his  entering  a  common  appearance,  upon  the  insnf- 
ficieacy  of  the  affidiavit.  The  only  expression  here,  from  which  it  could  be 
collected  that  the  plaintiff  has  a  right  to  arrest  the  defendant,  is  the  word 
indebted,  and  it  could  be  collected  from  that  word  only  by  inference.  In 
Perks  V.  Severn,  7  Etui,  104,  an  affidavit  that  the  defendant  was  indebted  to 
the  plaintiff  for  goods  sold  and  delivered,  without  adding  that  they  were  sold  to 
the  defendant,  was  held  insufficient. 

Gibes,  C.  J.  In  that  case  it  did  not  appear  to  whom  the  goods  were  sold ; 
it  might  be  a  sale  to  the  defendant,  or  to  another  for  whose  debt  he  had  made 
himself  responsible,  therefore  the  nature  of  the  debt  did  not  sufficiendy  appear ; 
if  it  had  been  said  that  the  goods  were  sold  by  the  plaintiff  to  the  defendant, 
*7051  ^^^^  would  have  *been  sufficient.  If  the  precision  now  contended  for 
-'  was  requisite  in  one  case,  it  must  be  necessary  in  another.  It  would 
be  impossible  to  exact,  in  the  case  of  an  action  for  money  had  and  received, 
that  the  plaintiff  should  swear  it  was  had  and  received  by  the  defendant  to  the 
use  of  the  plaintiff  at  the  defendant's  request;  for,  in  far  the  greater  number  of 
cases,  that  the  money  is  received  to  the  plaintiff's  use  is  only  a  conclusion 
resulting  from  the  construction  which  the  plaintiff,  swearing  to  the  best  of  his 
judgment,  puts  upon  a  transaction  from  which  he  conceives  a  debt  to  result, 
but  no  request,  in  fact,  is  made  by  the  defendant. 

Rule  refused.t 

t[Se6  6  Taunt.  192,  FetUon  v.  Ellis,  1  Marsh.  535.  S.  C] 


MILES  «.  ROSE  et  al. 

[1  Marsh.  313.  8.  C] 

« 

The  flux  and  reflux  of  the  tide  is  ^rimafatie  evidence  of  a  navigable  river. 

But  not  absolutely  hiconsistent  with  an  exclusive  right. 

A  jwlgnient  in  an  action  on  the  case,  disaffirming  an  exclusive  right  to  a  river,  is  strong 

evidence  in  another  action  trying  the  same  right, 
Bat  not  conclusive.  * 

This  was  an  action  upon  the  case  for  obstructing  the  plaintiff's  barges  in 
navigating  a  certain  navigable  river  called  Ratnham  Creek:  and  upon  the  trial 
of  the  cause  by  a  common  jury  at  the  last  Chdmsfofd  summer  assizes,  before 
Lt  BlanCn  J.,  a  verdict  had  passed  for  the  plainuff,  which  J9esf ,  Serjt.,  now 
moved  to  set  aside.  He  stated  that  the  plaintiff  proved  that  the  place  was  a 
creek  running  down  froip  a  bridge  ealled  Red  Bridge,  in  Essex,  to  the  Thames^ 
in  which  r?eek  the  ^ue  iawed  and  reflowed  as  &r  as  that  bridge;  and  ibat 

Vol  i.^46  8H 
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boats  and  vessels  came  up  the  creek :  but  on  cross  examination  it  appeared  that 
nearly  all  the  vessels  came  to  load  or  dischaT]?e  cargoes  at  a  wharf  of  the 
defendants'  on  the  side  of  the  creek  near  Bed  Bridge;  a  few  boats,  howe?er, 
had  landed  their  cargoes  at  Red  Bridge^  not  at  the  defendants'  wharf;  that  boats 
with  parties  of  pleasure  had  been  known  to  sail  up  the  creek,  and  boats  came 
^ith  persons  who  cut  reeds  along  the  banks  of  the  *creek.  That  for  r^mr^ 
the  defendants,  who  claimed  the  soil  of  the  creek,  it  was  proved,  that  L 
they  purchased!  for  a  large  price,  their  premises,  which  were  conveyed  to  them 
hy  the  description  of  Bainham  wharf  and  creek.  That  the  creek  was  not 
navigable  till  the  predecessors  of  the  defendants  had,  at  a  considerable  expense, 
made  it  so,  and  erected  a  wharf;  that  the  defendants  had,  for  many  years, 
nsceived  from  the  owners  of  vessels  which  frequented  their  wharjf,  and  amongst 
others  from  the  plaintiff  himself,  not  only  wharfage,  but  also  tolls  for  navigating 
the  creek.  He  was  not  instructed  to  state  that  Le  Bianc^  J.,  was  dissatisfied 
with  the  verdict.  The  question  was  of  great  importance  to  the  defendants,  and 
this  verdict  would  bind  their  right  for  ever. 

GiBBs,  C.  J.  Upon  the  defendants'  own  showing,  the  case  is  extremely 
doubtful.  The  flowing  of  the  tide,  though  not  absolutely  inconsistent  with  a 
right  of  private  property  in  the  creek,  is  strong  pritna  facie  evidence  of  its  being 
a  public  navigable  river,  and  the  cutting  of  reeds  is  a  very  strong  act  indeed,  and 
even  as  to  the  pleasure-boats,  if  a  person  wishes  to  protect  his  exclusive  posses- 
sion, he  must  keep  up  the  evidence  of  his  right  by  guarding  it  against  intruders. 
The  judgment  in  this  case,  though  it  is  evidence,  and  strong  evidence,  in 
another  action,  is  not  conclusive  evidence,!  as  was  determined  in  this  court 
about  thirty  years  since  in  the  case  of  a  water-course.  The  court  saw  no 
ground  for  granting  a  rule.  The  defendants  might  provoke  another  action 
if  they  thought  that  they  could  produce  stronger  evidence  in  support  of  their 
right. 

Heath,  J.  The  flux  and  reflux  of  the  tide  is  strong  prima  facie  evidence 
that  this  was  a  navigable  river,  and  as  for  the  circumstance  of  the  defendants 
scouring  the  channel,  they  might  have  done  that  for  their  own  convenience. 

Rule  refused. 

t  [See  2  Barn.  &  Aid.  662,  Vooghi  v.  Windi.} 


•WAUGHet  ux.,  Admmistratrix  of  PHILLIPS  v.  BUSSELL.  [nO? 

[iMareh.  214.  311.S.  C] 

Bond,  conditioned  to  pay  lOOi.  by  six  equal  payments  of  16/.  13<.  id.,  on  the  3d  of  OeiiAer 

in  every  year  until  the  full  sum  of  one  pounds  was  paid.    A  stranger  inserted  the  word 

.  hundred  between  one  and  pounds :  the  plaintiff,  on  oyer  craved,  set  it  out  as  being 

'  '*  until  the  full  sum  of  1002.  was  paid,"  and  held  a  fatal  variance. 

But  the  sense  being  sufficiently  manifest  before  the  alteration,  that  the  condition  was  for 

payment  of  100/.  by  six  yearfy  instalments  of  16/.  13«.  4i/.,  held  that  the  insertion  of  th« 

word  hundred  did  not  alter  the  sense,  and  was,  therefore,  immaterial  and  did  not  deatrof 

the  bond. 

In  debt  on  bond,  and  oyer  craved,  the  condition  set  out  by  the  plaintifl*.  was, 
that  if  the  defendant,  his  heirs,  &c.,  should  pay  to  Elizabeth  PkiUips^  the  intes- 
ute,  her  executors,  dice,  the  full  sum  of  100/.  by  six  equal  payments,  that  is  tc 
say,  the  sum  of  10/.  13s.  4c/.  each  and  every  year,  with  interest  on  the  same. 
the  first  payment  to  be  made  good  and  paid  on  the  9d  day  of  Ociober^  1613 
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snd  the  same  sum  annually  on  the  3d  day  of  October  in  each  year  with  interest, 
until  the  full  sum  of  lOOi.  should  be  paid,  without  fraud,  &c.,  according  to  the 
Urue  iotent  and  meaning  of  that  condition,  then  the  bond  should  be  void.  The 
defendant  pleaded  non  eat  factum;  and  upon  the  trial  of  the  cause  before 
Cliambre^  J.,  at  the  sittings  in  London  af\er  Hilary  term,  1814,  the  proof  was, 
that  die  bond,  which  had  been  prepared  by  a  school-master,  was  lefi  in  his 
custody,  as  a  friend  of  tlic  parties ;  he  discovering  that  the  word  hundred  had 
been  omitted  in  the  last  place  where  the  condition  above  set  out  states  it  to 
occur,  80  that  when  the  bond  was  executed,  the  condition  was  for  payment  of 
the  instalments  ^  until  the  full  sum  of  one  pounds  should  be  paid,'*  he,  without 
the  knowledge  of  either  party,  interlined  the  word  hundred  between  **  one*'  and 
^  pounds.**  The  defendant  insisted  that  the  action  could  not  be  maintained,  for. 
tliat  either  the  alteration  had  wholly  avoided  the  bond,  or  else  the  declaration 
varied  from  the  bond  such  as  it  originally  was  executed.  Chambre^  J.,  non- 
suited the  plaintiff,  reserving  the  point. 

Vaughanf  Serju,  in  Easier  term,  1814,  obtained  a  rule  nm  to  set  aside  the 
nonsuit  and  have  a  new  trial,  upon  the  grounds,  1.  That  the  interlineation  was 
^'OHI  ^^  ^'^  immaterial  *word,  the  sense  of  the  condition  beinf  sufficiently 
-'  apparent  without  it,  and  not  altered  by  the  insertion,  and  that  an  altera- 
tion in  an  immaterial  part  would  not  vitiate  the  bond  even  if  made  by  the 
obligor  a /or/iort,  by  a  stranger.  4.  Ck).  Dig.  166.  FaiL  F.  1.  2dly,  That 
a  variance  in  small  things  will  not  vitiate ;  the  plaintiff  did  no  more  tlian  read 
the  bond  as  it  ought  to  be  read. 

Best^  Serjt.,  in  the  same  term  showed  cause  against  that  rule.  He  contended, 
that  the  condition  such  as  it  was  drawn,  was  insensible  that  the  defendant 
should  continue  to  pay  instalments  of  16/.  13s.  4(f.  until  the  sum  of  1/.  was 
paid:  the  bond  had,  therefore,  been  altered  in  an  important  part,  which 
materially  affected  the  sense.  As  to  the  second  point,  it  was  not,  as  was  sup- 
posed, a  slight  variance  in  stating  the  bond  in  the  declaration,  wherein  it  was 
not  necessary  to  adhere  to  the  words  of  the  bond,  but  only  to  pursue  the  sub- 
stance :  but  upon  oyer  craved  the  instrument  must  be  literally  set  out  according 
to  the  tenor  ;  and  the  slightest  variance  was  fatal.  The  word  hundred  in  the 
paper  produced  could  not  be  read  as  part  of  the  bond. 

Vnughan^  in  support  of  his  rule,  urged  that  the  person  who  had  made  the 
alteration  must  be  considered  as  the  agent  of  both  parties.  It  was  not  neces- 
sary in  declaring  to  set  out  a  literal  transcript  of  the  bond,  it  was  sufficient  to 
state  the  substance.  Holman  v.  Borrough^  Salk.  658,  9.  The  plaintiff 
declared  in  covenant  on  a  deed  dated  the  30th  of  March,  anno  dornint,  1701, 
annoque  regni  fV,  3.  13,  and  on  oyer  the  deed  was  dated  the  30th  of 
March,  170 1,  and  no  year  of  the  reign ;  and  upon  demurrer  for  the  variance, 
the  court  held  it  no  variance,  for  it  was  implicitly  in  the  deed.  So  is 
it  here  implicitly  in  the  condition,  that  the  instalments  of  16/.  13«.  4d,  shall  be 
continued  until  the  100/.  be  paid,  and  no  longer.  So,  Boberis  y.  Hamage, 
*70fi1  ^^'^*  ^^^'  ^^  plaintiff  declared  that  the  defendant  *by  his  bond  eonceS" 
^  Mset  8€  tenen  to  the  plaintiff  in  40/.  solvendis  to  the  plaintiff,  and,  on 
oyer,  the  bond  was  to  be  paid  to  the  attorney  or  assigns  of  the  plaintiff.  The 
court  held  the  teneri  made  it  a  debt  to  the  plaintiff,  and  payment  to  the  plaintiff 
or  his  attorney  were  the  same  thing,  so  the  variance  was  immaterial.  5  Co 
Dig.  title  Obligation,  B.  4.  So,  a  small  variance  between  the  obligation 
upon  oyer,  and  the  declaration,  does  not  avoid  it,  as  if  the  declaration  be  upon 
a  bill  ^that  he  will  pay,*'  dtc.  and  the  biU  says  **if  he  pay,"  &c.  3  Lev.  66. 
CuU  el  ux.  V.  Sarmin. 

GiBBs,  C.  J.  This  is  not  a  question  for  lawyers  on  the  constniction  of  the 
bond;  the  cases  cited  are  good  law,  but  not  applicable.  In  those  cases  the 
declaration  may  be  right,  and  yet  may  not  contain  a  single  word  that  is  con- 
tained in  the  bond :  it  is  only  necessary  to  state  the  legal  claim  which  arises  by 
reason  of  the  bond.    But  after  oyer  and  non  at  factum  pleaded,  the  question 
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18,  whether  the  tenor  set  out  is  the  same  as  the  tenor  of  the  bond  executed,  and 
I  do  not  apprehend  it  would  suffice  that  it  should  agree  in  substance.  The 
ease  in  Levinzj  when  examined,  is  only  because  the  plaintiflr  added  an  e  final 
to  the  name  of  the  widow  Sarmine^  and  the  court  say,  mis-spelling  will  not 
Titiate  an  obligation.  Chief  Baron  Comyn  has  certainly  misunderstood  that 
case.  Consider  the  reason  of  the  distinction.  In  a  declaration  it  is  only  neces- 
sary to  state  the  legal  effect  of  the  instrument :  but  on  oyer  the  plaintiiT  pro- 
fesses to  produce  a  copy  of  it,  as  of  the  deed  by  which  he  asserts  that  the 
defendant  is  bound ;  and  if  it  is  not  the  true  copy,  the  defendant  may  say, 
that  is  not  the  deed  he  executed.  We  should  be  glad  to  relieve  the  plaintiff, 
but  it  is  not  in  our  power.  The  defendant  has  a  right  to  see  the  instrument 
exactly  as  it  is,  and  to  make  the  most  of  the  errors  therein  contained. 

Rule  discharged. 

*The  plaintiffs  having  brought  another  action  upon  the  bond,  and  on  oyer  r  t.^ «  a 
set  out  the  condition  such  as  it  was  originally  executed,  '*  until  the  full  sum  ^ 
of  one  pounds  is  paid,*'  upon  the  trial  of  the  cause  at  the  Gloucester  summer 
assizes,  18 14,  before /)a//aa,  J.,  the  jury  found  a  verdict  for  the  plaintiff  on  the  issue 
oinon  est  factum^  which  Best,  Serjt.,  with  the  permission  of  the  learned  judge, 
now  moved  to  set  aside,  upon  the  ground  that  the  interlineation  of  the  word 
** hundred"  had  been  made  by  a  stranger  in  a  material  part,  and  had  destroyed 
the  bond.  In  support  of  this  proposition,  he  cited  Piggott'*s  case,  11  Co.  Rep. 
27,  2(/.  re«.,  *«  that  when  a  deed  is  altered  in  a  point  material  by  the  plaintiff 
himself,  or  by  any  stranger,  without  the  privity  of  the  obligee,  be  it  by  inter- 
lineation, addition,  rasing,  or  the  drawing  of  a  pen  through  the  midst  of  any 
material  word,  that  the  deed  thereby  becomes  void.'*  S.  P.  Cro.  El.  626, 
Markham  v.  Gonaston.  This  was  an  alteration  in  a  material  part ;  for  tlie 
bond,  as  it  was  executed,  was  repugnant  and  insensible :  the  introduction  of  this 
word  '*  hundred"  had  altered  the  nature  and  effect  of  the  bond.  That  the  obligee 
should  lose  his  security,  was  a  hardship  occasioned  by  his  own  default,  whose 
duty  it  was  safely  to  preserve  it  in  his  own  custody,  lest  it  should  be  altered 
to  the  prejudice  of  the  obligor. 

GrsBS,  C.  J.  We  think  that  on  the  defendant's  own  showing  this  was  an 
immaterial  alteration :  for,  according  to  his  argument,  if  the  alteration  leaves  the 
sense  what  it  was  before,  it  is  immaterial.  We  think  this  alteration  does  leave 
the  sense  of  the  bond  what  it  was  before ;  for  the  condition  of  the  bond  is,  that 
the  full  sum  of  100/.  shall  be  paid:  it  goes  on  to  prescribe  how  it  shall 
be  paid,  viz.  by  six  equal  payments  of  16/.  13«.  4d.  in  each  and  every 
year:  it  adds,  until  the  sum  of  **one  pounds"  shall  be  paid;  but  it  is 
sufficiently  manifest  that  the  word  *«  hundred"  is  there  accidentally  omitted, 
and  what  has  preceded  *has  sufficiently  shown  what  was  to  be  done,  rm^^t 
The  sentence  is  made  intelligible  by  the  context.  We,  tlierefore,  ^ 
think  that  the  addition  of  the  word  *'  hundred"  supplies  nothing  but  what 
could  be  understood  before  it  was  inserted,  and  is  immaterial,  and,  therefore, 
does  not  avoid  the  bond. 

Heath,  J.     Enough  of  the  condition  is  sensible  to  show  the  meaning  of  the 
parties,  and  the  insensible  part  may  be  rejected  as  surplusage  and  immaterial. 

The  rest  of  the  court  concurred  in 

Refusing  the  rule.t 

t  [See  15  Johns.  295«  Jaekton  v.  Malin,   2  Pothier,  179—181.  6  Mass.  Rep.  519.  Hum 
«.  Adamt.    15  t6.  436,  Nevim  v.  Dt  Grand.    3  Csmpb.  382,  CUipktm  et  aL  v.  Cologan.\ 
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ANTHONY  et  al  t;.  MOLINE. 
The  Same  v.  WATERS. 

Two  neatral  Pru»sian»f  one  of  them  resident  in  England,  the  other  at  Konigshtrg,  hav- 
ing a  license  to  export  to  all  Baltic  ports,  some  whereof  were  hostile,  are  not  precluded 
from  recovering  on  an  insurance  of  goods  exported,  and  confiscated  by  an  act  of  the 
Pruttian  government,  then  neutral. 

These  were  actions  upon  two  policies,  the  one  dated  the  29th  of  August, 
the  other  the  3d  of  September^  1810,  at  and  from  London  to  Konigiberg^  or 
any  other  port  in  the  Baltic,  free  from  seizure  in  the  port  of  discharge,  with 
liberty  to  seek,  join,  and  exchange  convoys,  to  carry  simulated  papers,  and  a 
British  license,  upon  goods  by  the  ship  Industrie,  including  the  risk  of  boats 
to  and  from  the  ship,  with  liberty  to  proceed  and  sail  to,  and  touch  and  stay  at 
any  ports  or  places  whatsoever,  for  the  purpose  of  loading  or  unloading  goods, 
or  of  obtaining  information  or  papers,  without  being  deemed  a  deviation,  at  six- 
teen guineas  per  cenK<,  to  return  eight  per  cent,;  in  case  of  capture  to  pay  within 
two  months  after  advice  thereof  received,  without  waiting  for  official  documents. 
Upon  the  trial  of  these  causes  at  GuildhaU,  the  first  at  the  sittings  after  Hilary, 
the  last  at  the  sittings  after  Trinity  term,  1812,  before  Mansfield,  C.  J  ,  it 
appeared,  that  of  the  two  plaintiffs,  wno  were  partners  in  trade,  and  Prussian 
*8121  ®^^J^^^  *born,  Anthony  had  for  four  years  been,  and  siili  was  resident 
^  in  London,  the  other  resided  and  had  a  house  of  trade  at  Konigsberg, 
One  of  the  principal  secretaries  of  state,  in  pursuance  of  the  statute  48  G.  3,  c. 
126,  and  of  a  special  order  of  council,  granted  to  Dutton  and  Reynolds,  **  on 
their  petition  on  behalf  of  themselves  and  different  merchants,"  a  license  on  the 
like  behalf,  dated  the  24th  of  Augitst,  1810,  permitting  them  to  export  on  board 
the  Industrie,  bearing  any  flag  except  the  French,  a  cargo  of  British  manufac- 
tures, British  and  foreign  colonial  produce,  Ecut  India  goods,  and  such  goods 
as  were  permitted  by  law  to  be  exported,  (except  hemp,)  from  London  to  any 
port  of  the  Baltic  not  blockaded ;  with  liberty  to  touch  at  Gothenburg  for  fresh 
clearances,  and  to  import  from  any  port  of  the  Baltic  not  blockaded,  grain,  if 
importable  by  the  corn-laws,  and  such  goods  as  were  permitted  by  law  to  be 
imported,  (except  stockfish  and  fish-oil,)  to  any  port  of  the  United  Kingdom  ; 
the  master  to  be  permitted  to  depart  to  any  port  not  blockaded,  though  all 
accompanying  documents  might  represent  the  destination  to  be  to  any  neutral  or 
husiile  port,  and  to  whomsoever  such  property  might  appear  to  belong,  with  a 
proviso  for  indorsing  the  ship's  name,  tonnage,  and  time  of  clearance,  and  for 
convoy,  and  depositing  the  license,  which  was  to  remain  in  force  till  the  1st  of 
January,  1811.  The  requisite  indorsements  were  duly  made  on  the  license, 
which  was  put  on  board,  and  the  ship  sailed,  and  on  the  lOth  of  November 
anchored  in  the  open  roads  ofl*  Pillau,  in  a  place  where  vessels  were  not  known 
to  unload :  the  master  was  some  days  after  directed  to  sale  for  Liebau,  which 
he  had  not  yet  done,  when,  on  the  21st  of  November,  the  ship  and  cargo  were 
taken  by  a  Prussian  military  force,  issuing  from  the  town  of  Pillau,  in  the 
))iare  where  she  had  first  anchored;  the  captors  first  discharged  part  of  the 
cargo  in  lighters,  and  then  brought  the  ship  further  in  towards  the  shore;  she 
was  afterwards  condemned,  as  coming  from  England,  by  the  Prussian 
'"'131  *&^^^^^^^^^  under  the  adoption  of  the  Berlin  and  Milan  decrees, 
-J  which  took  place  on  the  28th  of  October,  1810.  The  jury  found  a 
verdict  for  the  plaintiff,  expressly  finding  that  the  ship,  when  captured,  was  not 
ia  her  port  of  discharge. 

Vaughan,  Serjt.,  in  Easter  and  Michaelmas  terms,  1812,  obtained  rules  nisi 
to  set  aside  the  verdict  and  enter  a  nonsuit,  or  have  a  new  trial,  upon  two 
grounds ;  first,  that  this  was  a  capture  in  the  ship's  port  of  discharge,  on  the 
extent  of  which  he  conceived  the  jury  had  received  a  misdirection ;  2dly9  that 

2h2 


36»  Anthony  v.  Moline.  M.  T.  1814.  £713 

B8  the  capture  was  by  an  act  of  the  state  of  which  the  plaintiffs  were  snbjects, 
they  could  not  recover ;  the  latter  of  which  points  his  lordship  had  reserred  at 
the  trial. 

Shepherd,  Lena,  and  Beat  Seijts.,  in  Michaelmas  term,  1812,  and  Hilary 
term,  1813,  showed  cause  against  the  rules  ;  and  Vaughan  and  Rough,  Seijts., 
endeavored  to  support  them.  Upon  the  first  point,  the  court  held,  that  the  ques- 
tion, whether  in  port  or  not,  was  a  question  of  fact,  which  had  properly  been 
left  to  the  jury.  Upon  the  second,  the  counsel  for  the  plaintiffs  cited  Morgan 
V.  Oswald,  ante,  iii.  554.  Hadley  v.  Clarke,  8  T.  R.  259.  and  Uspariclia  v. 
Noble,  13  East,  333.  The  counsel  for  the  defendants  relied  on  the  cases  of 
Oswell  V.  Vigne,  15  East,  70.  Homeyer  v.  Lushinston,  15  East,  46.  Vattel. 
book  1.  chap.  4,  (ante,  692.)  Thuteng  v.  Hubbard,  3  Bos.  ^  Pull.  291.  Furtado 
v.  Rogers,  3  Bos.  ^  Pull.  191.  Conumy  v.  Gray,  10  East,  536.  Menneit 
V.  BorUiam,  15  East,  496,  and  Usparicha  v.  Noble. 

The  counsel  for  the  plaintiff  urged  that  the  illegality  of  insurances  on  enemy's 
property  had  no  application  to  the  present  case.  The  act  of  the  state  was  not 
necessarily  the  act  of  each  of  its  subjects.  The  license  indicates,  at  least,  an 
intention  of  Great  Britain  to  afibrd  every  facility  to  trade  with  all  ports  of  the 
Baltic  indiscriminately,  *  Prussian  as  well  as  hostile,  and  the  plaintiff,  r*.^!^ 
by  applying  for  and  acting  under  it,  indicates  the  same  intent,  and  severs  ^ 
himself  from  the  act  of  his  state.  The  principle  is  intelligible  on  which  insur- 
ance on  hostile  property  is  illegal,  namely,  that  a  British  subject  shall  not 
oppose  by  his  acts  the  interests  and  acts  of  his  own  government ;  but  there  is 
no  reason  why  a  British  court  should  declare  illegal  the  act  whereby  an  alien 
furthers  the  views  of  this  government,  in  contravention  of  the  acts  of  his  own. 
The  contrary  principle  should  rather  prevail,  and  they  have  a  rifht  to  secure 
themselves  by  assurance  from  the  act  of  their  own  government.  The  property 
is  not  seized  from  them  because  they  are  performing  the  duty  of  Prussian  sub- 
jects, but  because,  in  obedience  to  our  policy,  they  are  furthering  English  com- 
merce :  in  their  own  courts  they  would  be  condemned  as  English.  They 
ought  not  to  be  subject  to  the  disadvantages  of  both  characters.  No  disability 
or  incapacity  arises  from  their  being  Prussian  subjects.  Touteng  v.  Hubbard, 
went  on  the  ground  that  the  Swede,  being  slopped  from  doing  that  which  he 
would  otherwise  have  been  obliged  to  do  by  his  contract,  by  an  act  of  ours,  an 
embargo  hostile  to  him  and  his,  could  not  use  that  as  an  excuse  for  not  going, 
and,  therefore,  could  not  inforce  payment.  If  the  events  which  have  happened 
had  been  foreseen,  the  license  would  have  made  that  provision  against  them  in 
express  terms,  which  it  has  now  only  included  under  a  general  prospective  pro- 
vision, legalizing  the  trade  to  all  Baltic  ports,  'i'he  license  is  not,  therefore, 
inoperative  as  to  ports  not  already  declaredly  hostile,  but  has  as  large  an  effect 
as  the  circumstances  require  or  permit,  and  there  is  nothing  prejudicial  to  the 
interests  of  this  country,  in  permitting  the  plaintiff  to  recover. 

The  counsel  for  the  defendants  argued,  that  it  is  incompetent  to  insure  against 
a  loss  occasioned  by  the  acts,  whether  imprudent  or  fraudulent,  of  the  assured 
himself:  that  *the  acts  of  the  state,  whether  monarchical  or  democratical,  ri^ts 
of  which  the  assured  is  a  subject,  are  invariably  and  necessarily  his  own  ^ 
acts ;  and  that  alike,  whether  they  accord  with  or  contravene  the  law  of  nations 
or  moral  propriety ;  for  the  courts  cannot  try  the  moral  conduct  of  sovereigns. 
If  the  aggressions  of  Prussia  had  provoked  an  order  of  retaliation  from  this 
country,  it  was  clear  that  an  insurance  by  the  plaintiff  on  property  confiscated 
by  the  British  government  under  that  order,  would  at  this  day  be  void :  yet 
that  docUrine  is  of  recent  date ;  but  the  same  policy  requires  that  the  present 
insurance  should  be  deemed  illegal.  The  capture,  though  made  by  an  individ- 
ual officer,  was  the  result  of  a  public  act  of  the  state,  ulopting  the  Berlin  and 
jlfi^  decrees :  and  it  is  so  opposite  to  sound  policy,  to  permit  such  an  insur- 
ance, which  has  the  effect  of  enabling  the  enemy  to  draw  wealth  out  of  this 
countryt  that  even  if  the  parties  contemplated,  and  had  expressly  provided  fbf 


715] 


6  Taunton.  367 


the  lou  which  has  happened,  the  insurance  would  be  void ;  but  that  is  not  the 
case  here,  for  the  acts  of  the  assured's  own  state  are  an  exception  necessarily 
implied  in  the  policy.  The  forbearance  of  this  country  towards  PruaHa  does 
not  render  this  act  less  hostile.  The  license  does  not  legalize  this  insurance. 
It  only  dispenses  with  the  belligerent  disability  to  trade  to  those  ports  of  the 
BaUic  which  are  hostile,  it  is  inoperative  as  to  those  which  are  pacific,  as  PU- 
lau  was.  The  crown  issues  no  licenses  to  trade  to  neutral  ports,  nor  did  any 
thing  call  the  attention  of  the  crown  to  the  fact  that  the  assured  was  going  to  a 
PniMum  port. 

Tilt  courif  in  both  cases,  took  time  to  consider,  until  the  decision  of  the  case 
of  Fiindi  ▼•  Scott^  ante,  674,  and  on  this  day 

Discharged  both  the  rules. 


•716]  •SCHNAKONEG  v.  ANDREWS. 

A  liMMe  to  F,  i-  Co,,  obtained  by  them  as  the  plaintiflT's  agents,  permitting  them  to  ez« 
pon  in  a  ship  named,  bearing  any  flag  except  the  French,  specified  goods  from  London 
to  Dantzig  or  any  port  in  the  Baltic  not  blockaded,  though  the  documents  might  repre- 
sent her  destination  to  any  neutral  or  hostile  port,  and  to  whomsoever  the  property 
might  appear  to  belong,  protects  a  consignment  made  by  a  Fru»»ian  neutral  alien,  rest- 
dent  here  by  license  under  the  alien  act,  to  a  hostile  Eustian  port  of  the  Baltic. 

And  the  plaintiff  having  insured,  may  recover  for  a  total  loss  occasioned  by  the  act  of  the 
government  of  Prvitfta,  the  country  of  which  he  was  a  native,  by  seizure  in  a  Prunsian 
port,  whither  the  ship  was  driven  by  stress  of  weather. 

This  was  an  action  commenced  on  the  7th  of  /t/ne,  1812,  upon  a  policy, 
effected  by  the  plaintiff  on  the  26th  of  July,  1810,  upon  goods  by  the  Eleonora^ 
from  Lofidon  to  any  port  in  the  Baltic.  The  declaration  averred  interest  in 
the  plaintiff,  and  a  loss  by  seizure  and  detention,  by  persons  unknown.  At 
the  trial  before  6ri66«,  J.,  at  the  sittings  in  London  after  Trinity  term,  1812,  u 
verdict  was  found  for  the  plaintiff,  subject  to  the  following  case.  The  plaintiff 
was  a  native  and  subject  of  Prussia^  who  before  and  at  tlie  time  of  the  purchase 
and  shipment  of  the  goods,  and  still,  was  resident  in  England,  under  an  instru* 
ment  dated  the  27th  of  July,  1810,  whereby,  afler  reciting  the  power  for  licens- 
iog  aliens  under  33  G.  3,  c.  4,  •/.  Peeves,  Esq.,  granted  10  the  plaintiff,  native 
of  and  lastly  from  Prussia,  merchant,  known  to  Faoenc  ^  Co,,  58  Coleman- 
street^  and  resident  at  15  Bucklersbury,  the  royal  license  to  resifle  in  and  within 
thirteen  miles  of  Ijondon,  for  three  months,  on  condition  of  communicating  every 
change  of  residence  to  the  alien  office.  Two  several  continuations  of  the 
license  were  indorsed  thereon,  the  first  continuing  it  to  the  1st  of /V6rt<ary, 
1811,  and  the  other  noticing  his  return  from  Gottenburgh  via  Harwich,  on  the 
11th,  and  extending  it  for  three  months  from  the  19th  of  June,  1812.  The 
plaintiff,  during  his  residence  here,  had  a  house  of  trade  at  Dantzig.  The 
goods  insured  were,  in  August,  1810,  shipped  by  G.  and  C  Favenc  fy  Co,,  by 
and  for  the  plaintiff's  order  and  account.  To  protect  this  shipment,  Favenc  4' 
Co.,  as  the  agents  and  by  the  order  of  the  plaintiff,  applied  for  and  obtained  upon 
*717l  ^^  ^^^  ^^  ^^y^  1810,  a  license  from  a  principal  secretary  of  *state, 
^  who,  pursuant  to  the  stat.  48  G.  3,  c.  126,  and  to  a  special  order  of 
council,  granted  that  license  to  Favenc  ^  Co,f  and  permitted  them  to  export  on 
board  the  Eleonora,  bearing  any  flag  except  the  French,  a  caigo  of  British 
manufactures,  British  and  colonial  produce.  East  India  goods,  and  such  goods 
as  were  permitted  by  law  to  be  exported,  except  hemp,  from  London  to  Dantzig 
or  any  port  in  the  jBaltic  not  blockaded,  notwithstanding  all  the  accompany- 
ing docomentB  might  represent  the  destination  to  be  to  any  neutral  or  hostile 
porty  and  to  whontfoever  anch  property  might  appear  to  belong.    Proviso  ftr 
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indorsement  of  the  tonnage*  and  time  of  deaiance  from  the  port  of  lading,  and 
for  depositing  the  license,  which  was  to  remain  in  foroe  for  four  months.  The 
Eltonora  sailed  with  the  license  on  board,  properly  indorsed,  for  Dantzig^  with 
directions  to  proceed  thence  to  Higa^  unless  instructed  to  the  contrary  at  Dani- 
zig.  £iga  is  in  the  dominions  of  Russia^  then,  and  at  the  trial  at  war  with 
Great  Britain.  The  Eleonora^  on  the  30th  of  October^  arrived,  in  a  leaky 
state,  with  the  loss  of  two  anchors  and  cables,  oft*  Dantzigj  where  she  was 
.  ordered  to  proceed  to  Biga^  but,  in  endeavoring  to  make  that  port,  was  com- 
pelled, on  the  ilth  of  November,  1810,  by  the  weather,  and  the  injury  already 
sustained,  to  put  into  Memel,  in  the  Prussian  dominions,  to  refit,  where  the  ship 
and  goods  were  seized  by  the  Prussian  government,  and  totally  lost*  If  the 
plaintiff  was  not  entitled  to  recover,  a  nonsuit  was  to  be  entered. 

The  case  was  argued  in  Easter  term,  1813,  by  Best,  Seijt.,  for  the  plain tiflT 
who  distinguished  the  case  from  that  of  the  Jonge  Glassina,  5  Rob.  297 :  that 
was  a  trading  by  the  Bavie  of  Amsterdam,  this  by  the  plaintiflf  actually  resi- 
dent here  by  license,  a  sole  trader,  and  so  more  favorably  situated  than  the 
assured  in  .Anthony  v.  Moline, 

*Favghan,  Serjt.,  contra,  urged  that  this  was  a  Russian  and  not  a  r^^o 
Prussian  adventure,  destined  for  Biga,  and  only  accidentally  driven  ^ 
into  Memelf  and  the  case  not  distinguishable  from  Anthony  v.  Molint,  or  even 
less  favorable  to  the  plaintiff,  because  he  has  no  established  house  of  trade  h«re. 
I'he  policy  was  effected  the  day  before  the  plaintiff's  license  to  reside  com- 
menced, though  the  cargo  was  laden  after,  but  that  license  does  not  so  affiliate 
him,  as  to  give  him,  while  resident,  all  the  privileges  of  a  British  subject,  even 
for  commercial  purposes.  The  recital  in  the  stat.  33  G.  3,  c.  4,  reciting  ^  that 
a  great  and  unusual  number,  of  persons  not  natural  born,  denizens,  or  nam- 
ralized,  had  lately  resorted  to  this  kingdom,  and  that  much  danger  might  arise 
from  their  resort  and  residence,*'  has  no  aspect  to  their  domiciliation  here  ;  the 
plaintiff  can  be  in  no  better  condition  than  that  of  an  alien  friend  to  which 
the  doctrine  of  Conway  v.  Gray,  Conway  v.  Ihrbes,  and  Maury  v.  Sheddon, 
10  East,  640,  is  applicable.  Maury  was  established  as  a  merchant  in  Liver' 
pool  from  1786,  to  the  time  of  the  American  embargo.  In  Usparicha  v.  Noble, 
13  East,  383,  the  capture  was  considered  as  French,  and  the  condemnation  as 
unauthorized  by  the  Spanish  government.  Conceding  that,  according  to  the 
opinion  intimated  by  this  court  on  the  argument  in  Anthony  v.  Moline,  the 
license  granted  to  Favene  will  protect  the  property  of  the  plaintiff,  yet  the 
license  is  restricted  id  a  Bussian  adventure,  and  will  not  cover  a  loss  arising  in 
a  Prussian  port.    -He  relied  on  Flindt  v.  Scott,  15  East,  525. 

Best  in  reply  agreed  that  this  was  a  Bussian  adventure,  wherefore  the  plain- 
tilf*s  Prussian  origin  was  immaterial :  Prussia  was  pacific,  the  person  of  the 
plaintiff,  thersTore,  required  no  hcense  to  dispense  with  belligerent  disabilities : 
the  alien  act  does  not  abrogate  the  rights  given  to  alien  merchants  by  magna 
charta,  of  trading  while  resident  *here,  it  only  enables  the  government  rc-ig 
te  keep  a  watch  over  their  conduct.  If  the  case  of  Conway  and  Gray  ^ 
establishes  the  principle  that  an  alien  domiciled  here,  and  trading  to  the  country 
to  which  he  formerly  belonged,  is  responsible  for  the  acts  of  that  government, 
it  is  a  most  absurd  law,  when  it  is  the  true  policy  of  this  country  to  encourage 
all  these  persons  to  come  hither  and  export  our  colonial  produce.  In  Maury  ▼• 
Sheddon  it  was  a  strong  circumstance,  that  the  plaintiff  was  American  consul, 
an  American  functionary,  considered  by  the  American  law  as  virtually  resident 
in  America,  and  as  such  permitted  to  hold  shares  in  American  shipping,  which 
no  other  American  citizen,  not  actually  resident  within  their  states,  is  by  their 
law  permitted  to  do :  that,  too,  was  a  trading  from  America  to  this  country ; 
this  an  exportation  of  goods  to  Bussia,  beneficial  to  England.  In  Conway  ▼• 
Forbes,  and  Conway  v.  Gray,  the  shippers  and  owners  were  resident  ia 
America.  There  was  no  license  authorizing  the  trade.  The  license  here 
brings  the  plaiptiff  within  tl^  case  and  the  dojptrines  of  Vsparieha  ▼.  NMe$ 
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and  here,  where  he  has  a  license  both  to  trade  and  to  reside,  it  would  be  a 
double  breach  of  national  faiih,  if  he  were  not  permitted  to  recover. 

Cur.  adv.  vtUi. 

On  a  subsequent  day  in  the  same  term  the  court  observed  that  Maury  ▼. 
Sheddan^  which  was  the  case  of  the  three  principally  pressed  on  them  in  argu- 
ment, was  a  very  diflerent  case  from  this,  for  the  possession  of  Maury  was  an 
American  possession.  By  the  law  of  ^meriea^  none  but  an  American  consul 
and  residents  in  America  can  hold  an  American  ship :  that  was,  therefore,  an 
•American  ship  and  American  cargo. 

On  this  day,  the  court,  which  had  awaited  the  decision  in  IKndt  ▼.  Seott^ 
ante,  674,  pronounced 

Judgment  for  the  plaintiff. 


*720]  •ROBINSON  et  al.  v.  MORRIS. 

An  importation  from  a  hostile  port,  by  an  alien  enemy  there  resident,  may  be  legalized 
by  a  license  to  R.  on  behalf  of  a  BritiBk  merchant  for  a  ship  not  named. 

Bttt  in  order  so  to  legalize  it,  it  is  not  sufficient  that  the  sbip*8  name  should  be  indorsed 
ai  the  hostile  port  of  loading  on  the  license ;  the  assured  must  also  prove  by  what 
authority  he  applies  the  license  so  obtained  to  that  adventure. 

Tnis  was  an  action  upon  a  policy  of  insurance,  effected  by  the  plaintiffs  as 
agents,  on  the  6th  of  October,  1810,  on  wheat,  quills,  and  damaged  materials, 
by  the  Dorothea,  at  and  from  Biga  to  London,  with  liberty  to  carry  and 
exchange  licenses,  clearances,  and  simulated  papers.  In  the  first  count  the 
ioterest  was  averred  in  Messrs.  Hill,  in  the  second  count  in  H.  O,  Beneken  ; 
in  both,  the  loss  by  perils  of  the  sea.  There  was  also  a  count  for  money  had 
aud  received.  At  the  trial  before  Mansfield,  0.  J,  at  GuUdhali,  at  the  sittings 
aher  Trinity  term,  1813,  a  verdict  was  found  for  the  plaintiffs,  subject  to  a 
ease  which  staled,  that  in  Jidy,  1810,  H.  G,  Beneken,  resident  at  Biga  in 
HuMsion  between  which  country  and  Great  Britain  there  then  subsisted  open 
war,  caused  to  be  shipped,  by  the  Dorothea  for  London,  a  cargo  of  wheat, 
quills,  and  damaged  materials,  which  he  consigned  to  HiUe,  to  be  by  them,  on 
arrival,  sold  on  hb  account,  for  the  purposes  and  upon  the  terms  and  conditions 
expressed  in  a  letter  from  Beneken  to  Hills,  at  the  best  price  they  could  obtain, 
adding,  that  he  had  previously  ordered  J,  F,  Sehroeder  &,  Co.,  to  get  an 
insurance  made  on  the  ship  for  4000/.  and  on  the  cargo  8500/.,  and  by  his 
letter  inclosed  therewith  to  them,  he  had  desired  the  policies  to  be  delivered 
into  the  hands  of  the  consignees,  whom  he  requested  to  pay  the  amount  of 
the  premium  on  their  doing  so.  Shouhl  Schroeders  not  yet  have  made  the 
insurance,  the  consignor  requested  the  consignees  would  immediately  do  it, 
and  let  the  premium  be  insured  likewise;  that  the  Dorothea  sailed  from 
Biga  on  the  17th  of  July,  with  all  requisite  documents ;  and  I^Ts  house  at 
IHga  had  agreed  that  he  should  have  an  advance  on  that  consignment  of  6000/. 
,^.-|  which  *he  was  to  draw  on  the  consignees.  Mr.  Beneken  subse* 
^  quently  wrote  to  HiUs,  stating  that  the  invoice  amount  was  not  covered 
by  the  then  present  insurance,  and  he  requested  them,  therefore,  to  make  insur* 
ance  for  all  risks  on  what  remained  uncovered ;  IRUs  accordingly  caused  plaintiffs, 
their  insurance  brokers,  to  effect,  on  Beneken*s  aooount,  the  policy  which  the 
defendant  subscribed,  and  advanced  to  the  plaintiffs  the  premium  and  chaigee 
of  iQsarance*  In  pursuance  of  the  agreement  mentioned  in  BenckaCs  Qrst 
letter,  IBU»  accepted  his  bills  on  them  al  three  months  for  0000/.,  which  were 
duly  paid  aAer  the  loss  in  question  was  supposed  to  have  taken  plaee.    Tke 
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bill  of  lading  of  the  goods  in  question,  bearing  date  at  Rigch  the  16th  of  JMru 
ary^  1810,  and  signed  by  the  master  of  the  DorothecLt  expressed  tliat  the  goods 
in  question  had  been  shipped  by  Mctsiua  ^  Co,^  Bencken^s  agents  at  Jiiga, 
deliverable  to  their  order,  and  was  by  tliem  especially  indorsed  to  the  order  of 
N.  C.  Ni8un  Sf  Co>^  tlie  agents  of  HUis  at  Biga,  and  who  indorsed  the  same. 
The  bill  of  lading  so  indorsed  was  sent  by  Bencktn  inclosed  in  his  first  letter. 
Previous  to  and  at  the  time  of  the  ship  sailing  from  Biga^  on  the  voyage  insured, 
she  had  on  board  with  her  cai^o  a  British  license,  signed  by  a  principal  secre- 
tary of  state,  pursuant  to  the  act  48  G.  3.  c.  129,  who  did  thereby  grant  that 
license  for  the  purposes  set  forth  in  the  order  of  council  thereunto  annexed,  to 
fFdlbatik  4*  Petty t,  on  behalf  of  British  merchants,  permitting  a  vessel,  bear- 
ing any  flag  except  the  French,  to  proceed  from  Biga  or  St,  Fetersburgh  with 
a  cargo  of  grain,  (if  importable,)  and  such  goods  as  were  permitted  by  law  to  be 
imported,  (except  Gemum  linens,  stockfish,  and  oil,)  to  the  United  Kingdom, 
to  be  permitted  lo  receive  freight,  and  depart  to  any  port  not  blockaded,  not- 
withstanding any  documents  which  might  accompany  the  ship  and  cargo  might 
represent  the  same  to  be  destined  *to  any  neutral  or  hostile  port,  and  to  r^maa 
whomsoever  such  property  might  appear  to  belong,  with  the  usual  pro-  ^ 
visos  for  indorsing  on  the  license  the  ship's  tonnage  and  time  of  clearing,  and 
for  convoy  and  depositing  the  license,  with  an  indorsement,  that  that  license  was 
for  the  Dorothea,  of  one  hundred  and  thirty-seven  lasts,  cleared  at  Biga,  the 
10th  of  July,  1810.  It  did  not  appear  by  whom  that  indorsement,  made  at 
Biga,  was  written,  neither  was  any  evidence  given  to  connect  H.  G,  Bencken 
and  fVelibank  ^  Pettyt,  or  to  show  how  the  license  came  into  the  possession 
of  Bencken,  or  his  agents,  Masius  4*  CO't  by  whom  the  cargo  was  shipped. 
The  Dorothea,  witli  the  cargo  and  license  on  board,  sailed  from  Biga  for  Lo/i' 
lion  on  the  21st  ofJuly,  1810,  and  never  arrived,  nor  had  since  been  heard  of, 
but  was  presumed  to  have  been  lost  at  sea.  The  questions  for  the  opinion  of 
the  court  were,  Ist,  whether  the  plaintiffs  were  entitled  to  recover  a  total  loss ; 
2d,  whether  they  were  entided  to  recover  the  premium. 

The  case  was  argued  in  Easter  term,  1814,  by  Lens,  Serjt.,  for  the  plaintiff, 
and  Best,  Serjt.,  for  the  defendants. 

Lens,  as  to  the  first  question,  relied  on  Morgan  v.  Oswald,  ante,  iii.  554. 
Feise  v.  Bell,  ante,  iv.  4.    Bobinson  v.  Touray,  1  Maule  j*  Sdw,  217.    /Vn- 
ton  v.  Pearson,  15  East,  419.     He  argued  that  it  was  to  be  expected  that  the 
person  who  would  export  from  a  foreign  country  would  be  the  native  of  that 
country,  and  that  the  goods  exported  would  be  the  goods  of  the  native.    That 
the  importation  by  an  alien  enemy  was  warranted  by  the  license,  on  general 
principles ;  if  it  were  not  so,  the  case  of  Feise  and  Bell  would  be  but  feebly  sup- 
ported on  the  distinction  between  '*  others*'  and  *'  British  merchants."     [The 
court  hold  that  Fenton  v.  Pearson  was  inapplicable,  for  there  the  exporter  was 
not  a  Bussian;  every  thing  there  was  legal.]    Upon  the  second  point  *he  r«M3 
urged,  that  the  indorsement  sufficiently  connected  the  license  with  the  ^ 
vessel,  and  made  it  a  license  specifically  to  the  Dorothea.     The  eleciion  of  this 
vessel  was  made,  (it  is  found,)  before  she  lefl  the  foreign  port :  it  is  not  neces- 
sary the  ship  should  be  named  in  the  body  of  tiie  license ;  (he  British  merchants 
to  whom  it  is  granted  may  apply  it  to  any  vessel  they  please.    In  the  case  of  a 
license  to  send  six  ships  under  any  of  nine  specified  flags,  the  looseness  and 
largeness  of  the  license  made  it  necessary  to  look  with  some  caution  to  its  appli* 
cation.     Barlow  ▼.  Macintosh,  12  East,  311,  and  that  license  did  not  contain 
the  precaution  here  employed  of  requiring  the  ships'  names  to  be  indorsed,  to 
which  it  was  to  be  applied.    It  is  clear  the  IRUs  have  a  special  interest,  insura- 
ble, and  that  if  the  insurance  fails,  the  premium  might  be  recovered  back  on  the 
count  for  money  had  and  received,  but  the  plaintiff  relies  on  the  general  prin- 
ciple. 

Best^  in  answer  to  the  last  pomt,  cited  Brandon  ▼.  NesbUt,  d  T.  B.  20,  and 
Bristow  V.  TowerSf  6  T,  B.  d5»  and  luged,  by  analogy  to  these  cases»  th»t  a 
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British  merchant  could  not  legally  insure  even  his  own  debt  secured  by  the 
coosignment  of  property  of  an  alien  enemy ;  but  in  fact  Hills  do  not  insure  their 
own  interest,  but  the  interest  of  the  alien  enemy,  and  in  consequence  of  his 
instructions,  and  they  cannot  transfer  the  insurance  to  themselves  for  their  own 
benefit.     Upon  the  first  point  this  is  materially  distinguishable  from  the  cases 
o(  Morgan  v.  Osteoid,  Flindt  v.  Scott,  15  East,  525,  and  Mennett  v.  Bonham, 
15  East,  496.    H,  Siffkin  was  a  British  merchant:  the  benefits  of  this  license 
are  restricted  to  British  merchants.     In  Morgan  v.  Oswald  that  restriction  is 
not  found.     No  liberality  of  construction,  though  the  greatest  is  to  be  exercised 
in  consuming  these  grants,  can  extend  this  to  aliens,  without  doing  violence  to 
^Mj-j  language.     *This  government  contemplates  that  its  subjects  will  buy  of 
-^  the  Hussion^  but  here  the  Russian  requests  the  British  consignees  to 
sell  in  England  on  his  account,  and  becomes  a  trader  in  this  country.     It  is 
material  that  British  and  not  Russian  capital  should  be  put  in  action  by  this 
commerce,  and  that  tlie  profits  should  be  British,  thereby  increasing  the  national 
wealth.     There  is  no  sufiicient  connection  between  the  license  and  the  ship ; 
the  indorsement  of  her  name,  though  it  may  prevent  the  license  from  being  twice 
u^d,  does  not  show  that  the  license  might  not  be  once  either  found  or  pur- 
chased.    The  number  of  ships  licensed  (in  Barlow  v.  Macintosh)  is  imma- 
terial.   It  must  be  equally  necessary  in  the  one  case  as  in  the  other  to  trace  the 
connection.    In  Busk  v.  Bell,  16  East,Z^  as  the  license  was  to  Robinson  only, 
though  the  Christiana  was  named  therein^  yet  it  was  held  not  to  protect  the 
goods  of  another  British  merchant. 

Lens,  in  reply.  The  difierences  relied  on  are  immaterial.  It  is  apparent 
on  the  case  that  this  adventure  did  not  originate  with  the  Russian*  The  in- 
dorsement, whether  written  by  the  master  or  the  ofiicer  of  the  customs  at  Riga, 
sufficiently  prevents  the  license  from  being  applied  to  another  ship.  If  the 
British  merchant  sends  out  the  ship,  she  may  legally  bring  home  the  goods  of 
an  alien  enemy.  It  is  the  true  policy  of  the  country  to  employ  the  foreign 
capital  in  the  import  trade.  In  Barlow  v.  Macintosh  there  was  no  proof 
that  the  license  had  been  appropriated  to  any  particular  ship :  here  that  fact  is 
clear.  Busk  v.  Bell  the  license  was  specifically  restricted  to  Robinsons  by 
name.  The  want  of  connection  was  not  in  this  case  relied  on  at  the  trial,  and 
the  objection  now  comes  too  late.  Nor  is  there  in  tliis  license  that  generality 
which  calls  on  the  assured  for  evidence  to  disprove  the  presumption  of 
fraud. 

*72S1  *The  court  held  that  the  plaintiff  would  not  be  entitled  to  the  return 
^  of  premium,  if  they  should  hold  that  the  license  did  not  le^lize  a 
Russian  adventure,  without  meaning  to  doubt  of  the  case  of  Morgan  v.  Oswald, 
and  without  anticipating  whether  the  cases  of  Hindi  v.  Scott,  and  Mennett 
V.  Bonham,  then  pending  in  errorj  might  in  any  degree  bear  on  this,  they 
thought  it  better  that  this  case  should  stand  over  until  those  were  dis- 
posed of. 

Cur.  adv.  vult. 

The  amrt  on  this  day  pronounced,  that  as  far  as  the  question  went  whether 
the  license  was  applicable  to  this  adventure,  the  case  was  governed  by  that  of 
Flindt  V.  Scott,  ante,  674 :  but  as  to  the  other  question,  tliey  found,  upon  looking 
into  all  the  cases,  that  it  had  been  held,  as  in  Busk  v.  Bell,  from  which  this 
ease  was  not  distinguishable,  that  the  assured  must  connect  himself  with  the 
license;  therefore,  there  must  be  a  judgment  of  nonsuit.  If  the  plaintiff  could 
connect  himself  with  the  license,  he  might  bring  another  action ;  the  reason 
was  obvious,  for  otherwise,  aAer  a  license  had  been  obtained,  it  might  be  set  up 
to  sale. 

Judgment  of  nonsuit 
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•STANIFORTH  v.  COOMBE. 
SAME  V.  FORSYTH. 

A  Uceoae  to  tail  in  ballast  from  nny  port  Nortkof  the  Scheldt  to  Arekan^el^  or  any  other  port 
of  the  White  Sea,  there  to  take  in  a  cargo  of  permitted  goods,  and  import  thera  into  ibe 
United  Kingdom,  legalises  a  vessel  which  had  sailed  from  Great  Britain  to  St.  Peterv 
hurgh  with  colonial  produce,  in  bringing  home  a  return  cargo  of  the  specified  goods. 

These  causes  were  tried  at  the  sittings  after  Hilary  terin,  1813,  before 
DaUak^i\  and  in  Easter  term,  1813,  after  verdict  for  the  plaintiff,  Best^  Serjt., 
moved  to  enter  a  nonsuit  upon  two  points,  which  had  been  reserved  to  him,  on 
the  license  to  trade ;  the  first  was  the  same  which  this  court  had  decided  in 
Morgan  v.  Ostoald,  ante,  iii.  554,  and  which  has  since  been  disposed  of  in  error 
by  the  case  of  Ffindt  v.  Scott^  ante,  674 ;  but  the  court  directed  the  motion  to 
be  deferred  until  after  tlie  decision  of  that  case.  The  second  point  was, 
whether  the  license,  being  to  proceed  in  ballast  from  any  port  North  of  die 
Scheldt^  to  Archangel  or  any  other  port  in  the  White  Sea,  there  to  take  in  a 
cargo  of  specified  goods,  and  import  them  into  Great  Britain,  protected  tliis 
vessel  which  had  sailed  from  London^  a  port  Soitth  of  the  Scheldt,  with  a 
cargo  of  colonial  produce,  and  had  taken  in  a  return  cargo  of  specified 
goods. 

GiBBS,  C.  J.,  on  this  day  put  it  to  the  counsel  for  the  underwriters,  whether 
this  point  was  tenable.  The  object  of  the  government  in  granting  the  license, 
was  to  bring  this  cargo  home.  The  defendants  must  go  the  full  length  of  con- 
tending, that  if  the  ship  had  been  at  Peternburgh  when  the  license  issued,  it 
could  not  legally  bring  home  the  cargo.  The  view  his  lordship  had  of  the  sub- 
ject, was,  that  the  government  thought  that  it  would  facilitate  the  bringing  home 
of  the  desired  cargo  to  give  liberty  to  go  from  a  port  North  of  the  Scheldt  in 
ballast ;  but  that  that  they  did  not  intend  to  impose  it  as  a  necessary  condition 
tliat  the  vessel  should  so  do.  This  vessel  had  performed  the  most  advan- 
tageous voyage  to  *this  country  that  could  be  performed.  She  had  rt^^n^ 
carried  out  a  cargo  of  colonial  produce  to  St,  Petersburgh,  and  ^ 
brought  home  a  cargo  of  those  articles  of  which  this  country  stood  most  in 
need. 

Beat  took  time  to  consider  the  question,  and  on  a  subsequent  day,  declaring 
the  point  untenable,  abandoned  his  motion. 
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GREENWOOD  et  a1.,  Executore  of  HAMMERSLEY,  deceased,  v.  The 
Bishop  of  LONDON  and  G.  PAWSON,  Clerk. 

[1  Marsh.  292.  S.  C] 

Tbe  patron,  being  also  rector  of  B.,  agreed  for  87501.  to  convey  to  P.,  clerk,  the  advoMrson 
ia  fee,  and  immediately  to  resign  the  rectory  and  present  D,  thereto,  pay  all 
expe&aes,  and  allow  D.  60/.  for  dilapidations,  and  that  J9.  should  have  the  profits  from  a 
day  then  past.  The  ordinary  refused  to  accept  the  vendor's  resignation,  whereon  D. 
screed  with  the  patron  for  the  purchase  of  the  advowson  at  80002.,  allowing  602.  for 
dilapidations,  and  he  was  to  be  entitled  to  the  profits  of  the  rectory  from  the  same  past 
day.  And.  four  days  after,  the  vendor  agreed  to  grant  him  a  lease  of  the  tithes  for  the 
vendor's  life  at  a  pcpper*corn  rent.  The  conveyances  were  accordingly  executed,  and 
money  paid.    Upon  the  death  of  the  vendor,  the  king  presented  to  that  turn  fur  simony, 

'  and  upon  the  death  of  the  king's  clerk,  the  heir  of  the  vendor  disturbed  the  purchaser, 
insistmg  that  the  grant  of  the  advowson  was  void  by  reason  of  simony.  Held  that  the 
conveyance  purporting  to  carry  the  whole  advowson,  including  the  next  presentation, 
was  at  all  events  (assuming  the  contract  to  be  simoniacal.)  no  further  void  than  the 
6imoniacal  part  of  the  transaction,  which  could  touch  only  the  next  presentation 
extended ;  and  that  so  much  of  the  conveyance  aa  applied  to  the  legal  part,  the  fee  of  the 
advowson,  was  to  be  supported. 

This  was  an  action  of  quare  impedtf^  brought  to  recover  the  presentation  to 
the  \'acant  rectory  of  Bradwell  juxta  Mare^  in  the  county  of  Essex,  to  which 
the  plaintiffs  claimed  title,  (more  fully  stated  in  the  judgment,  below,  p.  744,) 
8s  the  executors  of  7\  Hatnmersley,  (deceased  since  the  avoidance,)  the  sur- 
vivor of  three  grantees  in  fee  of  ^.  fFallis,  the  grantee  in  fee  of  AI,  Greenway, 
who  was  seised  as  sister  and  heiress  of  •/.  Greenway,  who  was  seised  as 
brother  and  heir  of  Robert  Greenioay,  who  was  seised,  and,  in  1771,  pre- 
*72fl"l  sented  *a  former  George  Pawson,  clerk,  who,  by  usurpation,  presented* 
^  upon  his  own  cession,  G,  Herring,  and  on  Herring* s  death,  himself,  on 
whose  death  the  king,  by  reason  of  simony,  on  the  31st  of  December,  1797,  pre- 
sented /.  Gamble,  on  whose  death  the  rectory  was  now  void.  The  bishop  dis- 
claimed, except  as  ordinary.  The  defendant  Pawson  first  pleaded,  that  Tliomas 
Skinner  and  the  deceased  Thomas  Hammersley,  on  the  avoidance  of  the  church 
by  the  death  of  the  late  G.  Pawson,  on  the  2d  o(  January,  1708,  presented  H. 
haie  Dudley  as  their  clerk  to  the  then  Bishop  of  London;  that  R,  Greenway 
in  his  life-time  was  seised  of  the  advowson  in  trust  only  for  the  deceased  G.  Paw- 
son; that  J.  Greenway  and  M,  Greenway,  during  their  respective  lives,  until  the 
grant  of  the  advowson  made  by  Martha,  were  also  seised  thereof  in  trust  only 
for  the  deceased  G.  Pawson,  and  that  he  being  so  interested  therein,  and  also 
parson  imparsonee  upon  his  own  presentation,  afterwards,  and  while  the  church 
was  full  of  him,  tlie  22d  of  February,  1781,  it  was  by  an  agreement  between  him 
and  //.  B.  Dudley,  then  also  a  clerk,  then  named  Henry  Bate,  corruptly, 
simoniacally,  and  unlawfully,  and  against  the  form  of  the  statute,  agreed  between 
them,  first,  that  G,  Pawson,  for  8750/,  should  sell,  and  make  a  good  title  to,  and 
effectually  convey  to  H  Bate  and  his  heirs,  or  to  whom  he  should  direct,  within 
four  months  from  the  date,  the  perpetual  advowson  of  that  rectory,  with  the  glebe 
and  other  lands,  tithes,  profits,  privileges,  benefits,  rights  of  patronage  and  pre- 
sentation to  the  same  belonging,  and  which  were  of  the  value  or  income  of 
700/.  14<.  6f^.;  that  6r.  Pawson  should  immediately,  by  resignation  or  other- 
wise, cause  the  rectory  to  become  vacant,  and  present  H  Bate  thereto,  and  bear 
all  expenses  of  such  resignation,  presentation,  and  induction,  and  allow  to  //• 
Bate,  out  of  the  second  payment  of  the  purchase  money,  such  sums  as  should 
*7201  ^  secured  for  dilapidations  by  two  indififerent  ^persons,  in  consideration 
^  whereof,  //.  Bate  agreed  to  pay  G.  Pawson  8750/.  as  follows ;  500/. 
upon  the  execution  of  the  conveyance,  3250/.  at  four  months,  deducting 
therefrom  as  aforesaid,  and  2500/.  at  two  years  from  the  date  of  the  con- 
veyance, and  that  H  Bate  should  be  entitled  to  the  rents,  tithes,  income,  profits, 
and  produce  of  the  rectory  from  the  2dth  of  September  then  last;  tliat  in  par- 
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suance,  furtherance,  and  part  performance  of  that  corrupt,  siinoniacal,  and  unlaw* 
ful  agreement,  the  deceased  G,  Pawson,  on  the  1st  o(  Alarch,  1718,  corruptly, 
Bimoniacally,  and  unlawfully  oflcred  his  resignation  of  the  rectory  to  the  then 
Bishop  of  LondoHf  which  the  bishop  refused  to  accept;  whereupon,  to  attain  the 
end  of  the  said  corrupt,  simoniacal,  and  unlawful  agreement,  as  much  as  might 
be  and  in  consideration  thereof,  and  of  the  bishop's  refusal,  on  the  6tb  of  ^prU 
in  the  same  year,  by  another  agreement,  reciting  that  H.  Bate,  clerk,  had  agreed 
with  the  deceased  G.  Pawson  for  the  purchase  of  the  perpetual  advowson 
of  the  rectory  of  Bradwdl  juxta  Mare^  for  8000/.,  and  had  accordingly 
on  that  day  paid  to  Pawson  2500/.  in  part  thereof,  and  thereby  agreed  to 
pay  him  the  remaining  5500/.  at  two  years  from  that  day,  the  deceased 
Pawaotiy  in  consideration  thereof,  agreed  with  H.  Bate  to  sell  and  make 
a  good  tide  to  and  convey  to  H.  Bate  and  his  heirs,  or  to  whom  he  or  they 
should  direct,  within  one  month  then  next,  the  advowson,  with  the  glebe 
and  other  lands,  tithes,  profits,  privileges,  benefits,  right  of  patronage  and 
presentation  thereto  belonging,  then  of  the  yearly  value  or  income  of  700/. 
14«.  6(/.,  and  would  allow  n.  Bate  60/.  for  dilapidations,  and  that  H.  Bate 
should  be  entitled  to  the  rents,  tithes,  income,  profits,  and  produce  of  the 
rectory  from  the  29th  of  September  then  last;  and  that  on  the  10th  of  JiprUin. 
the  same  year,  in  consideration  of  the  several  premises  above  mentioned,  it  was 
further  agreed  in  writing  between  the  deceased  G.  Pawson  and  H,  Bate,  r*730 
that  the  deceased  *G,  Pawson,  in  consideration  of  the  rent  thereinafter  ^ 
mentioned,  should  demise  to  Bate  all  the  tithes,  great  and  small,  with  the  glebe 
lands  and  other  lands,  and  profits,  to  the  rectory  of  Bradwell  belonging,  to  hold 
from  Michaelmas  then  last,  for  the  term  of  ninety-nine  years,  if  the  deceased 
G,  Pawson  should  so  long  live,  at  a  pepper-corn  rent ;  and  the  deceased  G. 
Pawson  engaged  to  execute  a  lease  with  proper  covenants  and  authorities  to 
Bate,  or  whom  he  should  appoint  for  the  recovery  of  the  tithes  and  profits,  by 
virtue  of  all  which  premises.  Bate,  on  the  same  day,  entered  into  the  posses- 
sion of  the  tithes,  with  the  glebe  lands  and  other  lands  to  the  rectory  belonging, 
and  received  the  profits  tlicreof,  and  continued  to  receive  the  same  continually 
until  the  death  of  the  deceased  G,  Pawson,  and  the  defendant  averred  that  the 
grant  in  the  declaration  mentioned  to  be  made  by  M.  Greenway  to  Ji.  Wallis 
was  made  to  him  in  trust  only  for  Bate  Dudley,  his  heirs,  and  assigns,  and 
was  so  made  with  his  privity  and  consent,  in  furtherance  of  the  said  corrupt, 
simoniacal,  and  unlawful  agreement,  and  to  confirm  and  establish  the  same,  and 
attain  the  end  thereof,  as  much  as  might  be,  whereby,  and  by  force  of  the  statute, 
the  same  was  void  in  law,  and  nothing  passed  tliereby :  that  the  late  G.  Pawson 
died,  leaving  the  defendant  G.  Pawson,  his  eldest  son  and  heir  at  law,  where- 
upon the  interest  of  the  deceased  G.  Pawson  in  the  advowson  descended 
to  him  wherefore  he  prayed  judgment.  In  his  second  plea,  aAer  averring  the 
same  introductory  facts,  the  defendant  Pawson  pleaded  the  agreements  of  the 
6th  and  10th  oi  April,  1781,  as  corrupt  and  simoniacal  agreements,  and  averred 
that  the  entry  of  Bate,  and  grant  to  A,  Wallis,  were  in  furtherance  tliereof. 
To  these  pleas  the  plaintiffs  demurred  generally,  and  the  defendant  joined  in 
demurrer.  After  several  continuances,  the  plaintiflfs  in  Michaelmas  term  en- 
tered on  the  roll  a  suggestion  of  the  bishop's  decease  *since  the  last  r*»4i 
continuance,  and  before  that  day,  and  that  the  defendant  G.  Pawson  liad  ^ 
survived  him,  which  allegation  of  the  plaintiflfs  the  defendant  Pawson  did  not 
deny,  but  admitted,  therefore  it  was  awarded  that  there  should  be  no  further 
proceedings  in  the  plea  aforesaid  against  the  bishop,  and  the  record  was  fur- 
ther continued  by  curia  adversari  vmt. 

This  case  was  twice  argued,  first  in  Easter  term,  1814,  by  Best,  Serjt,  for 
the  plaiiitififs,  and  Lens,  Serjt.,  for  the  defendant  Pawson,  and  again  in  7Vt7t- 
ity  term,  by  Shepherd,  Solicitor-General,  for  the  plaintifis,  and  Vatighan,  Serjt., 
for  the  defendant  Pawson. 

The  counsel  for  the  plaintiflfs  first  considered  the  case,  as  it  would  stand* 
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treadi^  all  the  instruments  as  one  conveyance.     Neither  the  statute  nor  tlie 
common  law  avoids  this  conveyance  of  the  advowson.     As  well  the  statute  31 
Eliz,  e.  6,  9,  5,  as  that  of  12  ^nn.  at.  2,  c.  12,  inflict  on  the  oflendtng  patron  the 
iame  specific  punishment,  namely,  the  forfeiture  to  the  crown  of  the  next  pre- 
sentation **  for  that  time  or  turn  only,"  which  Sir  H.  B.  Dudley  has  already 
suffered  by  the  king's  presentation  of  Mr.  Gamble  for  simony.     The  words  of 
the  acts  afford  a  strong  inference  th^t  the  legislature  meant  to  exclude  all  other 
penahy.     Next,  as  to  the  common  law,  there  have  been  diverse  opinions 
whether  simony  was  an  offence  at  the  common  law  :  perhaps  they  are  recon- 
cileable  by  that  which  De  Grey^  C.  J.,  said  in  the  case  of  Barrett  v.  Glubb^  2 
BL  1054,  that  corrupt  presentauon  was  an  offence,  though  not  known  by  the 
name  of  simony.     Admitting  the  first  agreement  to  be  void,  so  far  as  regards 
the  next  presentation,  the  simony  did  not  vitiate  the  grant  of  the  advowson. 
Bishop  of  Uneoln  v.  fVolforatarif  B  Burr.  1510.     The  reporter  says,  ^' the 
court  were  dear  that  a  grant  of  a  next  presentation,  or  of  an  advowson,  made 
after  the  church  was  actually  fallen  vacant,  was  a  void  grant,  quoad  the  fallen 
^Qoi  vacancy."     But  in  the  case  of  *Barrelt  v.  Glubb^  Bi.  1055,  Black" 
-^  stone^  J.,  says*  ^  I  was  counsel  in  Wolfornian^s  case,  and  have  a  very  full 
note  of  it,  but  not  a  hint  of  any  opinion  by  the  court  that  such  grant  of  an  ad- 
vowson was  void."     It  is  immaterial  whetlier  the  legal  subject  of  the  purchase 
were  an  advowson,  or  any  large  landed  estate,  the  purchase  of  which,  it  is  im- 
possible to  contend,  would  be  void,  by  reason  that,  at  the  time  of  the  convey- 
ance, the  purchaser  should  contract  with  the  vendor  that  the  latter  should  re- 
sign one  of  the  livings  on  the  estate.     It  is  true  that  in  Blackstone^a  Report  De 
Grey^  C.  J.,  is  made  to  say,  ^'  No  conveyance  of  an  advowson  can  be  affected 
by  this  act,  unless  so  far  as  it  affects  the  immediate  presentation.      And, 
therefore,  a  sale  of  an  advowson,  the  church  being  actually  void,  is  simoniacal 
and  void  in  respect  to  the  present  vacancy;"  and  cites  3  Z^o.  116.     Skirm. 
90.    But  De  Grey,  J.,  could  hardly  have  used  that  language,  for  in  the  report  of 
the  same  case  in  Bac.  Mr.  Simony,  A.  (supposed  to  be  by  Serjt.  Sayer,  as  it 
first  appeared  in  his  last  folio  edition  of  Bacon,)  De  Grey,  C.  J.,  is  made  to 
say,  **  if  an  advowson  be  granted  during  a  vacancy  of  the  benefice,  the  present- 
ation upon   that  vacancy  does  not  pass  by  the  grant,  it  being  a  fruit  fallen,  or 
as  is  laid  down  in  the  case  of  lAak  v.  Babington,  Cro.  EL  811,  a  choae  in 
action.^*     The  language  in  this  latter  report  is  certainly  more  consonant  to 
the  fact.     And  though  the  court  in  the  supposed  expressions  of  De  Grey,  C.  J., 
as  well  as  in  some  other  older  cases  seem  to  found  their  opinion  upon  the 
illegality  of  the  grant  of  the  vacant  presentation,  yet  the  decision  did  not 
necessajily  rest  on  that  principle,  for  they  might  all  be  sustained  on  the  ground 
that  the  vacant  presentation  was  a  fruit  fallen,  and  not  within  the  terms  of 
the  grant ;  for  as  a  man  who  conveys  an  estate  with  com  cut  upon  it,  does  not 
thereby  pass  the  com ;  so  the  person  who  sells  an  advowson  with  the  church 
vacant,  does  not  thereby  pass  that  presentation.     It  is  clear  from  this  cir- 
^331  cumstance  *ihat  the  presentation  would  not  pass :  for  suppose  a  church 
•^  vacant,  and  the  patron  dies,  the  heir  sells  the  advowson :  but  the  pre- 
sentation is  already  gone  to  the  executor,  not  to  the  heir :  and  the  facts  in  the 
case  cited  of  ff^alker  v.  Hammeraley,  3  Lev.  116,  show  this  to  be  the  ground 
there  taken,  for  the  arddes  did  not  purport  to  pass  the  presentation  as  part  of 
the  advowson,  but  contained  a  separate  covenant  that  the  grantor  will  present 
to  the  vacant  torn  such  clerk  as  the  purchaser  shall  appoint.     (To  this  the 
court  agreed.)     Although  the  expressions  imputed  in  the  report  of  Barrett  v. 
Glubb^  in  Bacon,  which  is  but  a  loose  note  of  Serjt.  Sayer*a,  to  De  Grey,  C. 
J.,  countenance  very  much  the  doctrine  which  will  be  urged  for  the  defendant, 
that  the  mixture  of  an  illegal  with  a  legal  contract  avoids  the  whole,  yet  Bl.  J. 
helped  to  decide  that  case,  and  was  counsel  in  the  case  in  Burr,  there  cited  ; 
and  thongh  his  report  is  not  an  extremely  good  one,  yet,  as  it  evidenUy  was 
written  by  himself,  it  is,  therefore,  likely  to  be  the  more  correct ;  and  it  materially 
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difTen  from  the  o^ef .     The  distinction  is  well  known  between  the  statute  and 
common  law,  that  the  latter  like  a  nursing  father  avoids  onlj  that  part  of  a  deed 
or  contract  which  is  illegal,  where  the  legal  and  illegal  pans  are  capable  of 
severance.     Norton  v.  Symes,  Hob,  13.   S.  C.  Mo.  856.     Resolved,  that 
though  a  covenant,  for  theperformanoe  of  which,  with  other  covenants,  a  bond 
was  given  by  an  under-fiheriff,  not  to  execute  any  execution  for  any  sum 
above  20/.  without  a  special  warrant  of  the  high-sheriff,  was  void  in  law,  y^et 
the  bond  was  good  for  the  rest  of  the  covenants  agreeable  to  law.     And  a  diflbr- 
ence  was  taken  between  a  bond  made  void  by  statute,  and  by  common  law  ;  **  for 
a  statute  is  a  strict  law,  but  the  common  law  doth  divide  according  to  reason, 
and  having  made  that  void  that  is  against  law,  lets  the  rest  stand  ;  as  is  14  //. 
S.foL  16."  (perperam  for  25.)  ^cc.  Fin.  Mr.  Fait.  E.  a.  pi.  1.  9.  10.  11.  12. 
lioyne's  *ca8e,  3  Co.  82.  3.     Bishop  of  Cariisie  v.  frefla,  T.  Jo.  r^^^i 
90.     If  the  whole  price  were  still  tinpaid,  the  vendor  might  have  ^ 
difficulty  in  suing  for  it,  for  the  court  could  not  apportion  the  consideration,  and 
say  how  much  was  for  the  legal,  and  how  much  for  the  illegal  part  of  the  con- 
tract, and  though  in  that  case  it  might  be  hard  on  the  heir,  yet  the  advowsrm 
would  have  passed  from  him  by  the  execution  of  the  grant,  without  ilie  heir 
being  able  to  recover  any  part  of  the  purchase  money,  upon  the  principle 
that  in  pari  delicto  potior  est  conditio  possidentis.     Rut  that  difficulty  has 
not  arisen :  the  vendor  has  received  all  that  he  contracied  for,  and  more  tlian 
the  law  would  have  given  him,  and  the  advowson  is  well  vested  in  the  pur- 
chaser, not  as  against  the  crown  only,  whose  claims  have  clearly  been  satisfied, 
(and  it  is  not  the  bishop  who  is  contending  this  point  for  tiie  sake  of  ecclesiastical 
discipline,)  but  as  against  the  heir.     Rut,  secondly,  to  consider  the  deeds  sepa- 
rately.    It  appears  that  upon  the  bishop's  imputing  illegality  of  the  first  con- 
tract, the  parlies  abandon  it.     The  second  agreement  alone  is  that  on  which 
they  afterwards  act.     The  parlies  make  a  new  agreement,  intending  to  come 
as  near  to  the  substance  of  the  old  agreement  as  the  law  will  let  them,  but  no 
further.     Though  their  motive  for  making  the  second,  was,  that  they  could  not 
execute  the  first,  the  faults,  if  any,  of  the  first,  will  not  invalidate  the  second. 
In  tiie  case  of  Barnes  v.  Hedley,  ante^  ii.  184,  where  the  parties  rescindetl 
a  usurious  contract,  this  court  sustained  a  new  contract  founded  on  the  same 
loan.     If  illegal  acts  or  intentions  form  an  ingredient  in  the  second  agree- 
ment, it  will  be  void,  but  it  will  be  void  by  reason  of  those  illegal  acis  or 
intentions  only,  not  of  any  supposed  contamination  which  it  receives  from  the 
first.     The  first  could  only  be  resorted  to  as  furnishing  evidence  of  the  inten- 
tion and  motives  of  the  second.     There  can  be  no  such  thing,  properly  speaking, 
as  simony  in  the  purchase  of  an  advowson.     *Simony  is  defined  in  2   r«*..o- 
Bl.Com.  62,  to  be  ''the  corrupt  presentation  of  any  one  to  an  eccle-  L 
siastical  benefice  for  gil\  or  reward."     All  the  decided  cases  have  arisen  on  a 
sale  of  the  next  presentation,  though  a  sale  of  the  advowson  has  sometimes  been 
an  accompanying  ingredient.     In  Stetens  v.  fVall^  Benl.  192,  a  grant  to  the 
defendant  PVhiitoa  of  the  first  and  next  presentation  to  a  then  vacant  church  for 
that  one  turn,  was  held  to  be  good,  and  to  pass  the  presentation  upon  the  avoid- 
ance which  should  occur  next  after  the  then  existing  vacancy.     In  3  Burr.  1506, 
Blackstone  erroneously  cited  Stevens  v.  Wall  as  a  case  deciding  that  a  grant  of 
an  advowson  made  after  avoidance  was  void,  which  it  does  not  decide.     Various 
reasons  have  been  given  why  a  vacant  presentation  does  not  pass  by  a  grant 
of  the  advowson;  1,  because  it  is  a  chose  in  action,  (to  which  the  solicitor- 
general  did  not  accede  ;)  2,  because  it  was  a  fruit  fallen  ;  3,  that  it  was  against 
public  policy.     It  is  doubtful  on  the  old  cases  whether  the  reason  why  a  grant 
of  an  advowson  does  not  pass  the  void  turn,  be  not,  that  it  is  to  attempt  to 
convey  that  which  is  illegal,  and,  therefore,  ineffectual.     It  is  a  strong  authority 
for  tlie  plaintiff,  if,  having  attempted  to  pass  that  which  was  illegal  to  pass, 
the  grant  were  still  good  for  the  residue.     [The   court  intimated  that  the 
plaintiff  neither  could  press  the  cases  to  that  lengih,  not  could  they  be  pressed 


735] 


6  Taunton*  377 


igainst  him.]    It  bj  no  means  followed  that  if  it  were  inteaded  illegally  to 
|ia58  a  vacant  presentation,  therefore  it  should  avoid  the  whole  sale  of  the  ad- 
voarson.    A  contract  may  be  simoniacal  so  far  as  it  relates  to  giving  the  imme* 
(liate  possession  of  the  incumbency,  but  it  may  be  good  for  the  conveyance  of 
the  idvowson ;  good  for  that  which  is  legal,  ^ough  void  for  that  which  is  ille- 
gal ;  the  grant  of  the  advowson  here  stands  by  itself,  and  so  far  the  transaction 
is  legal.    A  sum  of  money  is  given  for  something  else  which  is  illegal,  and  that 
*7361  ^^  ^purchaser  loses,  supposing  that  an  illegal  consideration  moving  from 
^  the  grantee  of  an  estate,  may  avoid  the  grant.     There  is  no  illegal  con- 
sideration moving  from  Dudley:  he  agrees  to  pay  a  sum  of  money  for  tlie  ad- 
vowson.   Even  if  in  the  same  deed  G.  Pawson  had  covenanted  to  resign,  the 
deed  would  have  been  good  for  the  advowson,  though  void  for  the  other  part. 
Where  part  of  the  covenants  in  an  indenture,  are  legal,  part  illegal,  the  legal 
are  good,  the  illegal  bad.     1  i  Co.  27,  6.  PigoVa  case.     And  the  distinction 
ii  there  taken  between  matters  void  in  part  and  good  in  part,  and  the  case 
where  tiie  whole  are  void.     Here  the  distinction  is  easily  taken :  the  deed 
is  good  for  the  advowson,  it  may  be  bad  for  the  lease  of  tithes  at  a  pep- 
per-corn rent.     It  is  not  here  the  question  whether  Dudley  could   have  in- 
forced  his  contract  against  Pawaon  in  a  court  of  equity,  he  might  not  perhaps 
have  recovered  back  at  law  the  price  paid  for  the  lease  of  the  tithes  ;  but  here 
tlie  conveyance  is  executed,  and  money  paid.     If  the  purchaser  had  given 
400O/.  for  the  advowson  and  4000/.  for  the  corrupt  bargain,  the  bargain  of  the 
advowson  would  be  clearly  good,  though  tlie  other  were  bad.     This  is  not  dis- 
tinguishable as  to  the  making  the  whole  void.     But  next,  the  purchasing  a 
lease  of  tithes  is  not  simony,  which  consists  in  the  being  let  in  to  take  the  office 
aad  functions  of  the  church,  the  incumbency,  not  to  take  the  profits  of  the  liv- 
ing.   Here  is  no  presentation  for  gift  or  reward,  nor  contract  or  prospect  of  it. 
It  makes  no  diiference  that  Dudley  was  a  clerk,  except  that  a  clerk  may  not 
purchase  a  next  presentation  by  statute :  but  he  may  purchase  an  advowson  sis 
well  as  another.     There  is  nothing  illegal  in  making  a  lease  of  tithes  for  the 
life  of  tlie  incumbent,  and  before  the  restraining  statutes  of  Eliz.  he  might 
have  granted  them  for  a  longer  time.     The  objection  to  the  legality  of  the  bar- 
*737l  ^^"  comes  with  an  ill  grace  from  *the  heir  of  him  who  made  it  and 
-^  received  the  whole  purchase  money. 
For  the  defendants  it  was  urged  that  tlie  pleas  were  both  good  ;  but  it  was 
immaterial  to  ai^gue  the  second,  for  if  the  first  were  good,  it  sufficed.     It  was 
no  hardship  that  a  person  endeavoring  to  evade  the  law  should  lose  his  money. 
Neither  of  the  grounds  taken  will  avail  the  plaintiflT.     The  demurrer  admits  the 
statement  on  the  pleadings,  which  is  not,  that  the  parties  entered  into  the  sec- 
ond agreement  intending  to  do  what  might  lawfully  be  done,  but  to  obtain  the 
end  of  the  corrupt  and  unlawful  agreement,  which  had  been  attempted  and  de- 
feated.    The  contract  for  the  comipt  resignation  and  presentation  is  so  inter- 
woven with  the  whole,  as  to  vitiate  the  whole.     It  stands  admitted  on  the  first 
plea,  thai  the  contract  for  the  next  presentation  is  clearly  simoniacal  and  cor- 
rupt.    Dyeff  26,  long  before  the  statute  of  j^/tz.,  is  in  point.     A  man  had  an 
advowson,  and  the  church  being  void,  he  granted  the  next  presentation,  and  the 
question  was,  whether  the  grantee  should  have  the  vacant  turn,  or  the  next,  or 
none  at  all ;  and  it  was  held  he  should  not  have  that,  but  the  next.     The  case 
must  be  considered,  1st,  as  to  the  common  law  ;  2dly,  as  to  the  stamte.     Sup- 
posing the  Stat,  of  Eliz*  had  not  passed,  since  simony  was  an  offence  at  eom- 
moo  law,  the  contract  would  be  bad.     1  Inaf.  17,  6.     The  owner  of  an  advow- 
son **  cannot  say  that  he  is  seised  thereof  m  dominico  auo  de  feodot  whereby  it 
appeareth  how  the  common  law  doth  detest  simony,  and  all  corrupt  bargains 
for  presentations  to  any  benefice,  but  that  idonea  peraona  for  the  discharge  of 
the  cure  should  be  presented  freely  without  expectation  of  any  thing,*'  &c.    And 
again,  **  guardian  in  socage  shall  not  present  to  an  advowson,  because  he  can  take 
nothing  for  it,  and  by  consequence  he  cannot  accoant  for  it.*'     So,  Co,  LU  89. 
Vol.  L— 48.  2  1 2 
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a.,  a  guardian  in  socage  shall  not  present  to  a  benefice  in  the  right  of  the  heir; 
because  he  cannot  *be  accountable  therefore,  for  that  he  can  make  no  ben-  r«-«g 
efit  thereof,  for  the  law  doth  abhor  simony,  or  any  corrupt  contract  for  ben-  ^ 
efices,  and,  therefore,  in  that  case  the  heir  shall  present  himself.    MaeaUer  Todt- 
rickf  Cro.  Car,  353,  it  is  said,  arguendo^  '*  for  simony  hath  always  by  the  law  of 
God  and  of  the  land  been  accounted  a  great  offence  ;'*  and  the  court  denied,  S.  C. 
p.  361,  that  it  was  no  offence  at  common  law  before  the  stat.  of  Eliz.     Wineh- 
comb  V.  Bishop  of  fVinton^  Hob,  165,  it  was  agreed  that  fVallera  should  grant 
the  next  avoidance  to  Ebden  upon  trust  to  present  Say^  the  incumbent  being  in 
extremis,  and  held  it  was  **  contractus  ex  turpi  causd^  and  contra  bonos  mores, 
and  so  it  is  a^inst  law  and  void  by  the  statute,  and  strangers  may  take  advan- 
tage of  it.*'     The  statute  is  in  furtherance  of  the  common  law.     Dr.  Bum,  8 
Ecd,  Law,  Simony,  p.  351,  observes  that  the  preamble  of  the  5 th  section  of  the 
statute  of  Eliz.  is  usually  printed  at  the  end  of  the  4ih,  and,  therefore,  escapes 
common  observation,  and  he  thereby  accounts  for  these  dicta  of  the  judges  that 
simony  was  no  offence  at  common  law,  for  that  statute  recognizes  that  further 
penahies  and  temporal  punishments  are  requisite.     The  case  of  the  Bishop  of 
Lincoln  v.  fVo/forstaih  as  reported  i;i  Buru^  makes  the  grant  void  as  to  the 
advowson.     There  may  be  a  valid  purchase  of  an  advowson  when  there  is  a 
Vacancy,  but  it  must  be  a  sale  of  the  advowson  only.     B,  J.,  S.  C,  corrects  the 
other  reporter,  and  his  correction  is  compatible  with  the  defendant's  argument; 
for  if  the  vendor  sells  the  advowson  only,  the  sale  is  perfectly  good :  but  that 
does  not  reach  tlie  case  of  a  sale  that  includes  the  vacant  presentation.     This 
was  a  sale  of  a  presentation  with  a  full  church,  by  the  parson  imparsonee,  with 
a  contract  to  resign  instantly.     In  Bac,  Mr.^  l)e  Grey,  C.  J.,  says,  ^  A  bona 
fide  purchase  of  an  advowson  is  good  at  whatever  time  it  is  made,  and  a  cor- 
rupt purchase,  whenever  it  is  made,  is  bad;"  tnz,  *that  which  means  lo  thi^qq 
give  the  next  and  immediate  presentation  is  void,  whether  the  church  be  ^ 
vacant  or  full.     It  is  not  credible  that  the  expressions  imputed  to  the  judges 
should  have  found  their  way  into  Bacon's  Mridgment,  if  they  had  not  been 
used.     There,  it  was  said,  no  desigrn  to  present  that  particular  person  being 
stated,  it  was  not  to  be  presumed ;  here  the  converse  is  the  case.     This,  there- 
fore, is  not  such  a  sale  of  an  advowson  to  make  which  invalid  a  fact  must  be 
presumed  which  is  not  to  be  presumed  ;  but  it  is  in  terms  expressed  that  this  is 
done  with  a  view  to  the  next  presentation.   This  is  just  such  a  case  as  De  Grey, 
C.  J.,  had  in  view :  the  two  parts  are  so  tied  together  that  they  cannot  be  sep- 
arated.    If  there  be  various  unconnected  covenants,  the  one  may  be  void,  an- 
other good:  but  the  parties  here  have  not  even  attempted,  nor  is  it  possible,  to 
separate  the  two :  it  is  not  first  a  purchase  of  the  presentation,  and  then  anotl>er 
of  the  advowson.   PigoVs  case,  1 1  Co.,  has  not  been  fairly  cited.    It  was  there 
held  that  **  there  is  a  difference  when  the  deed,  which  is  void  in  part  ab  initio, 
doth  consist  upon  the  entirety,  and  when  upon  divers  several  clauses ;  and  in 
these  also  there  is  a  difference,  when  the  several  clauses  are  absolute  and  din* 
tinct,  and  when  they  are  several,  and  yet  the  one  has  dependency  on  the  other.** 
Here  the  contract  is,  within  a  montli  to  convey  the  advowson,  and  also  to  grant 
a  lease  of  tithes.     Here  are,  indeed,  two  objects,  but  they  are  so  blended  that 
they  cannot  be  separated.    Suppose  a  bond  given  to  secure  5000/.,  with  interest 
at  live  per  cent.,  and  5000/.  with  interest,  at  lOi.per  cent.,  the  whole  would  be 
bad.     The  distinction  taken  between  the  operation  of  the  common  and  statute 
law  does  not  avail  the  plaintiff.     Even  if  the  parts  of  the  bargain  were  separate 
and  distinct,  they  are  in  the  same  deed,  and  according  to  Norton  v.  Synua,  tlits 
being  a  case  on  the  statute  Eliz.,  the  deed  must  be  void  in  toto.     If  the  hood 
in  that  *case  had  come  within  the  statute  23  Hen.  6,  it  would  have  been  r^^jQ 
void  altogether,  for  the  words  of  the  statute  are  so.     This  is,  therefore,  ^ 
an  authority  tliat  the  whole  deed  should  be  void.     Even  on  the  dependency  of 
the  covenants,  the  case  is  with  the  defendants.    It  is  said  no  corrupt  considera- 
tion moves  from  Sir  H,  B.  Dudley,  but  the  8000/.  was  the  consideration  as  well 
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for  the  resignation,  as  for  the  advowson,  though  the  proportion  for  each  was  not 
defjoed.    He  has  paid  one  entire  price,  and  has  lost  the  whole.    The  court  can- 
not say  how  much  applies  to  one  part  and  how  much  to  the  other.    Featheraton 
V.  Hutchiruon^  Cro.  EL  199 ;  assumpsit  on  a  promise  that  in  consideration  that 
the  plaintiff  would  permit  J.  S.  to  escape,  andof  2«.,  the  defendant  would  indem- 
nify him,  and  it  was  held  void  in  the  whole,  because  void  under  the  statute  for 
part    In  fVaiker  v.  Hammerslty^  the  covenant  to  present  to  the  vacant  bene- 
fice, although  accompanied  with  a  sale  of  the  advowson,  was  held  to  be  a 
siinoiiiacal  contract.     This  has  been  assimilated  to  the  case  of  usury,  Barnes  v. 
Bediey.    If  that  had  been  a  shift  to  help  the  plaintiff  to  a  new  usurious  baigain, 
it  would  have  been  void  also.    But  it  is  said,  the  second  agreement  is  clear  of  the 
first.     Not  so,  it  is  for  eflectuating  the  same  object,  and  it  is  to  give  the  pur- 
chaser all  the  advantages  of  the  incumbency,  without  any  responsibility  for  the 
duties.     That  which  might  have  been  innocent,  if  it  had  stood  alone,  is  void  as 
a  subterfuge  and  a  shif\  to  effectuate  the  first.     A  lease  at  a  nominal  rent  cer- 
tainly is  not  of  itself  simoniacal ;  but  if  it  be  for  the  purpose  of  introducing  the 
less^ee  as  effectually  as  possible  into  the  enjoyment  of  the  living,  that  is  siftiony. 
Here,  for  an  illegal  consideration,  an  attempt  is  made  to  transfer  the  advowson, 
aud  the  cases  which  show  that  an  advowson  may  be  conveyed  for  a  legal  pur- 
pose, are  irrelevant:  it  is  not  to  be  contended  the  transaction  shall  be  void  to 
,^..,  destroy  tlie  payer's  right  to  *the  money,  yet  establish  his  right  to  the 
*     J  estate.     If  the  contract  is  void,  because  it  is  contrary  to  a  general  princi- 
ple of  law,  the  principle  must  apply  to  all  conveyances  by  which  it  is  attempted 
to  effectuate  that  object.    The  estate  of  necessity  remains  in  the  first  owner,  he 
cannot  get  rid  of  it  because  he  has  attempted  to  do  what  the  law  says  shall  not 
be  done :  the  law  says  no  such  sale  or  conveyance  shall  be  made.     The  dis- 
tiaction  prevails  which  is  taken  by  Be  Grey,  C.  J.,  that  the  sale  of  the  advow- 
son, if  it  be  on  a  legal  contract,  may  be  effected ;  if  on  an  illegal  contract,  it 
cannot. 

Rtp'y,  The  use  of  the  term  simony  in  the  statute  does  not  prove  it  was  an 
ofTeoce  at  common  law:  if  simony  was  nowhere  an  offence,  the  legislature 
would  not  probably  have  used  the  term  simony ;  but  if,  though  it  be  no  offence 
at  common  law,  it  is  an  offence  by  the  ecclesiastical  law,  it  is  not  wonderful  that 
the  legislature,  to  which  each  law  is  equally  known,  should  use  the  term.  A 
statute  might  speak  of  adultery  as  an  offence,  without  meaning  at  common  law : 
it  is  an  offence  by  tiie  ecclesiastical  law.  The  preamble  of  the  statute  shows  that 
simony  was  not  a  term  known  to  the  common  law :  it  says,  **  and  for  avoiding 
of  simony,'*  meaning  that  which  is  known  by  that  name  to  the  ecclesiastical 
courts,  and  goes  on  to  add,  **  corruption  in  presentations,  &c.,"  as  that  which 
is  known  to  common  law.  The  words  imputed  to  Be  Grey,  G.  J.,  in  the  case 
ciled  from  GunlHm*s  Bacon,  are,  **  a  corrupt  purchase,  whenever  it  is  made,  is 
bad."  They  must  be  taken  with  relation  to  the  subject-matter  then  before  the 
court,  and  then  they  cannot  mean  that  the  sale  of  the  advowson  would  be  bad,  but 
that,  taking  the  sale  of  the  advowson  to  be  good,  the  next  presentation  would 
not  pass.  It  was  argued,  indeed,  that  tlie  sale  of  the  advowson  was  void ;  but 
the  subject-matter  before  the  court  was  merely  whether  the  presentation  was 
*<7i9l  ^^'^  *  ^"^  ^^  ^  ^^  ^^^^  questionable  whether  *the  words  of  Be  Grey  are 
J  to  be  limited  to  the  next  presentation,  or  extend  to  the  advowson  itself. 
The  argument  that  there  can  be  no  separation  of  the  agreement,  admits  that  if 
the  court  can  separate  the  illegal  from  the  legal  part,  they  may  destroy  the  one 
and  preserve  tlie  other.  No  part  of  the  second  agreement  is  bad;  but  if  it  were, 
and  supposing  it  was  illegal  to  put  the  purchaser  into  possession  of  the  profits 
of  the  living  for  the  purpose  of  bringing  him  as  near  to  the  situation  of  incumbent 
as  possible,  may  not  the  sale  of  the  advowson  be  good,  and  the  lease  of  tithes 
bad?  This  lease  does  not  go  to  the  purpose  of  the  statute:  it  makes  a  great 
difference  whether  a  real  incumbent  gets  possession  of  the  pulpit  by  simony,  or 
whether  the  tithes  merely  are  made  over.    It  would  be  carrying  the  pemil  Uw 
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beyond  the  spirit,  as  well  as  the  letter,  to  make  the  patting  another  into  posses- 
sion of  the  profits  of  the  living,  equivalent  to  making  him  parson  imparsonce  of 
the  church.     No  case  has  been  cited  for  this  proposition.     It  is  answered  lo 
Barnes  v.  Hedley,  that  if  there  were  in  the  new  agreement  a  shift  or  con- 
trivance to  get  more  than  5  per  cent.,  it  would  be  usurious.     But  the  ronirart 
would  then  be  vacated  by  the  express  words  of  the  statute,  witliout  any  con- 
nection with  the  first  agreement,  and  not  in  consequence  of  that  connection ;  but 
where  the  second  contract  is  for  not  more  than  5  per  cent.,  it  is  good.     And 
that  was  even  in  the  case  of  usury,  under  a  statute  which  cuts  up  the  contract 
root  and  branch,  going  much  further  than  the  case  of  money  lent  to  game  with, 
where  tlie  statute  of  ^nne  avoids  the  deed  only,  and  immensely  further  than 
this  case.     The  two  parts  of  this  contract  are  easily  to  be  separated  under 
either  agreement,  even  in  the  first,  but  clearly  so  in  the  second,  where  the  con- 
veyance of  the  tithes  and  conveyance  of  the  advowson  stand  upon  separate 
deeds.     The  court  may  hold  the  lease  of  the  tithes  void,  the  ^residue  r««  <«| 
good.     But  it  is  said,  because  the  court  could  not  separate  the  consider-  ^  ' 
ation,  therefore  the  deed  is  void.     This  is  not  a  cause  where  the  plain tifT  comes 
to  the  court  to  see  what  part  of  the  consideration  he  can  recover  as  legal,  and 
what  is  illegal.     The  defendant's  ancestor  has  received  the  whole,  and  for  that 
whole  he  has  conveyed  to  the  plaintiff  the  estate.    He  is  actor  here  to  get  back 
that  which  has  been  conveyed  to  the  plaintiff,  and  the  court  will  not  help  him. 
The  case  of  goods  sold  on  illegal  consideration  is  similar,  the  vendor  cannot  get 
his  goods  back.     Here  the  vendor  has  had  full  measure,  not  only  the  price  of 
that  which  he  could  sell,  but  of  that  which  he  could  not.     If  the  plaintiff  sued 
to  recover  back  tlie  price  of  the  illegal  part,  it  may  be  admitted  he  could  not 
succeed.     The  moment  the  seal  was  put  to  the  parchment,  the  plaintiff  had  the 
same  possession  that  the  last  incumbent  had,  which  is  the  fullest  possession  the 
suhjcct-martter  was  capable  of.     No  further  formality  remained  to  be  done:  the 
possession  of  an  advowson  goes  with  the  right.     Walker  v.  Hammersley  falls 
into  the  class  where  the  question  of  simony  affects  only  the  immediate  and 
specific  presentation,  and  not  the  advowson.  The  ground  of  the  judgment  was, 
tSat  that  presentation  was  simoniacal,  and  that  the  king  might  present  for  that 
turn ;  but  it  goes  no  further  than  to  show,  that  if  Dudley  had  taken  possession 
upon  the  first  avoidance,  the  king's  presentee.  Gamble,  might  have  recovered 
in  ejectment,  not  touching  the  question,  whether,  after  the  king  has  had  his 
turn,  the  grant  of  the  advowson  is  void. 

Cktr.  adv.  vulL 

On  this  day  Gibbs,  C.  J.,  delivered  the  judgment  of  the  court. 

This  is  a  quscre  impedit  brought  by  the  plaintiff  against  the  Bishop  of  London 
and  George  Pawiton,  *clerk,  for  disturbing  them  in  tlieir  right  of  pre-  r^mit 
seniation  to  the  church  of  Bradwelt  juxta  Mare  in  Essex,  and  the  ^ 
question  before  us  arises  upon  a  demurrer  to  the  pleas  of  the  defendant  Pawson. 
The  case  has  been  twice  very  ably  argued,  and  it  will  be  sufficient  for  me  to  state 
generally  the  substance  of  the  pleadings,  as  they  give  rise  to  the  point  upon  which 
our  judgment  will  turn.  The  plaintiffs  claim  the  presentation  in  question,  as  execu- 
tors of  Fhomas  Hammer»ley,  who  died  after  the  present  vacancy  had  taken  place. 
They  deduce  the  legal  tide  to  the  advowson  from  one  Robert  Greenway,  who 
in  1771  presented  George  Pawson  deceased  to  the  church.  They  state,  that 
upon  a  vacancy  by  the  cession  of  Pawson,  he  the  said  Pawson  presented 
Henry  Herring,  by  usurpation  upon  the  said  Robert  Greenway,  and  that  upon 
another  vacancy  by  the  death  of  Herring,  Pawson  presented  himself  by  a  like 
usurpation,  and  that  whilst  the  said  Pawson  was  incumbent,  the  advowson 
descended  from  Robert  Greenway  to  his  brother  John  Greenway,  and  after- 
wards from  John  to  his  sister  A/ar/Aa  Greenway;  that  in  1784  Martha  Green' 
way  conveyed  it  to  Atbanv  WalU»  and  his  heirs ;  in  1792  fVallis  conveyed  it 
to  8ir  H  B.  Dudley  and  his  heirs,  and  in  1794  Sir  H  B.  Dudley  conveyed 
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«t  to  Skinneff  nammtraley^  and  Cameron^  and  tbeir  heir^ ;  that  in  the  same 
yt'dx  Cameron  died ;  that  in  1797  the  church  became  vacant  by  the  death  of 
Pawson  the  then  incumbent,  whereupon  the  crown,  chutning  title  to  it  for  that 
turn  only  by  reason  of  simony,  presented  John  Gamble ;  £at  Skinner  after- 
wards died,  whereupon  Hammerdey  became  sole  seised  of  the  advowson 
in  fee ;  that  in  Hammeraley* 9  lifetime  the  church  again  became  vacant  by  the 
death  of  the  said  John  Gamble ;  that  during  this  vacancy  Ilammerslev  died, 
leaving  the  plaintiffs  executors  of  his  will,  to  whom  the  right  of  presenung  for 
t!ie  present  turn  belongs,  and  that  tlie  defendants  disturb  them  in  it.  The 
*746l  ^^^^°^3i^^  Pawaon  impeaches  the  conveyance  *from  Martfia  Greenway 

^  to  WaUis^  as  simoniacal,  and  therefore  void ;  he  alleges  that  the  said 
Robert^  John^  and  Martha  Greenway  were  respectively  seised  of  the  said 
advowson  as  trustees  only  for  the  said  George  Pawaon  deceased ;  that  in  1781 
the  said  George  Pawaon  deceased,  being  seised  of  the  equitable  estate  of  the 
advowson  in  fee,  and  being  also  incumbent  of  the  church,  entered  into  a  con- 
tract with  Sir  H.  B,  Dudley  for  the  sale  of  the  advowson  to  him  in  fee,  which 
contract  was  in  some  of  its  stipulations  simoniacal,  and,  therefore,  illegal  and 
void ;  that,  in  pursuance  of  the  said  simoniacal  contract,  the  said  conveyance 
from  Martlia  Greenway  to  fFallia  in  1784  was  made  by  the  direction  of  the 
said  George  Pawaon^  in  trust  for  the  said  Sir  H.  B,  Dudley,  and  was  for  the 
same  reason  illegal  and  wholly  void.  The  plaintiffs  deny  that  this  contract 
was  simoniacal,  and  tliey  insist  further,  that  even  if  it  was  so,  the  objection  goes 
only  to  the  next  presentation  ;  that  the  forfeit  has  been  paid  by  the  presentation 
of  Gamble  by  the  crown  on  the  first  avoidance  which  fell,  and  that  the  convey- 
ance stands  good  for  the  residence.  I  shall  take  this  last  question  first,  assuming 
that  the  contract  was  simoniacal,  and  the  conveyance  to  fVallia  made  in  further- 
ance of  it;  because,  if  this  be  determined  in  favor  of  the  plaintifts,  it  will  be 
unnecessary  to  consider  the  other.  Upon  this  part  of  the  case  it  should  be 
observed,  that  we  are  not  called  upon  to  decide  whether  the  contract  itself 
could  be  in  any  degree  inforced,  which  would  be  a  very  diflferent  question,  but 
whether  a  conveyance  made  in  execution  of  it,  can  be  supported  to  any,  and 
what  extent.  The  statutes  against  simony  apply  only  to  the  presentation  cor- 
ruptly procured,  op  intended  to  be  procured ;  and  the  offence  of  simony  at  the 
common  law,  (admitting  it  to  have  been  an  offence)  can  be  carried  no  farther. 
The  presentation  thus  corrupdy  procured  or  trafHcked  for,  is  forfeited  to  the 
*7iAl  ^^^^^^  ^"^  certain  penalties  and  disabilities  *are  inflicted  on  the  ofTend- 

•^  ers :  the  statutes  contain  no  express  provision  for  avoiding  simoniacal 
conveyances ;  but  there  can  be  no  doubt,  that  the  conveyance,  even  of  an  advow- 
son in  fee,  which  in  itself  is  legal,  if  it  be  made  for  the  purpose  of  carrying  a 
simoniacal  contract  into  execution,  is  void,  as  to  so  much  as  goes  to  eflfect  that 
purpose;  and  if  the  sound  part  cannot  l>e  separated  from  the  corrupt,  is  void 
altogether.  It  is  not,  as  in  the  case  of  usury  and  some  others,  avoided  by  the 
positive  and  inflexible  enactment  of  the  statute,  but  left  to  the  operation 
of  the  common  law,  which  will  reject  the  illegal  part,  and  leave  the  rest 
untouched,  if  they  can  fairly  be  separated.  The  question,  therefore,  is, 
whether  such  separation  can  be  made  in  the  present  case.  The  conveyance 
to  WaUia^  upon  which  this  question  arises,  purports  to  carry  the  whole  advow* 
son,  including  the  next  presentation.  The  contract,  in  furtherance  of  which 
this  conveyance  was  made,  is  assumed  to  be  simoniacal ;  but  this  charge  of 
simony  can  be  applied  to  the  next  presentation  only.  A  vacancy  has  taken 
place,  and  the  crown  has  thereupon  presented  under  the  statute  because 
the  conveyance  to  fFallia  was,  on  the  same  assumption,  considered  to  be  so 
far  void;  but  here  the  simoniacal  part  of  the  transaction  ended.  Up  to  this 
point  the  conveyance  made  in  furtherance  of  the  simoniacal  stipulations  has  been 
treated  as  ineffectual,  but  the  remaining  interest  which  passes  by  it  stands  clear 
of  this  objection,  and  may,  as  we  think,  be  fairly  separated  from  the  objection- 
able part.    It  is  true  that  by  the  contract  one  entire  consideration  is  to  be  paid 


382  Rawle  v.  Pyke.  M.  T.  1814.  [746 

for  the  whole  advowson,  and  we  cannot  say  how  much  should  be  referred  to 
the  legal,  and  how  much  the  illegal  part  of  the  transaction ;  but  we  are  sure 
that  our  decision  supports  so  much  only  of  the  conveyance  as  appUes  to  the 
legal  part.  The  rest  has  been  dealt  with  as  illegal ;  the  crown  has  taken  the 
forfeiture.  No  decided  ease  has  been  cited  which  bears  *di reedy  upon  r^jAj 
the  point  in  question,  but  certain  expressions  of  Lord  Chief  Justice  De  ^ 
Grei/j  in  the  case  of  Barrett  v.  Glubb^  as  it  is  reported  in  the  later  editions  of 
Bcu:.  Mr,  tit,  Simotky^  A,^  have  been  selected  and  relied  upon  as  showing  that 
where  simony  enters  mto  any  part  of  the  contract,  the  whole  conveyance  made 
in  pursuance  of  it  is  void.  There  certainly  are  passages  in  that  report,  which 
taken  by  themselves  seem  to  countenance  this  opinion ;  but  it  is  to  be  observed, 
that  the  question  then  before  the  court  was  confined  to  the  next  presentation 
only ;  that  no  such  doctrine  is  to  be  found  in  the  report  of  the  same  case  by 
Mr.  Justice  Blackstorie^  who  joined  in  the  judgment ;  and,  therefore,  it  is  very 
probable  that  the  expressions  relied  upon  are  inaccurately  reported,  or  may 
perhaps  have  been  used  with  reference  only  to  the  next  presentation,  upon 
which  alone  the  court  had  to  decide.  Be  tliis  as  it  may,  we  certainly  cannot 
be  guided  by  so  loose  an  authority,  when  the  reasoning  of  the  case  leads  us  to 
a  different  conclusion.  Our  opinion  being  in  favor  of  the  plaintiffs  upon  this 
point,  the  question  whether  the  contract  was  or  was  not  simoniacal,  becomes 
immaterial  on  the  present  record,  and  therefore  judgment  must  be 

For  the  plaintifls. 


RAWLE,  Demandant ;  PYKE,  Tenant ;  MILLER  et  ux.,  Vouchees. 

The  writ  of  dedimut  pote$tatum  for  a  recovery  must  not  be  directed  to  and  returned  by  the 

demandant. 
But  the  recovery  may  be  amended  in  Jieri  by  substituting  a  new  commissioner  for  the 

demandant,  and  retaking  the  acknowledgment. 

The  court,  on  the  motion  of  Copley  Serjt.,  in  Trinity  term  last,  permitted 
ihis  recovery  to  pass  as  of  this  term,  after  the  dedimus  potestatem,  which  was 
directed  to  three  commissioners,  or  any  two  of  them,  the  demandant  *^being  r^mio 
one  of  the  three,  should  have  been  amended,  by  inserting  a  new  com-  ^ 
missioner  in  place  of  the  demandant,  and  af\er  the  writ  should  have  been  re- 
sealed,  and  a  new  acknowledgment  taken,  Copley  retaining  the  papers  till  these 
terms  should  be  complied  with.  • 

Copley  now  moved  that  this  recovery  might  pass,  although  the  demandant 
was  one  of  the  two  commissioners  who  had  taken  the  acknowledgment  and 
returned  the  writ,  upon  which  account  the  officer  had  objected  to  the  passing  of 
the  recovery.     Copely  urged  that  no  rule  of  court  forbade  this  practice. 

The  court  held  that  there  was  no  need  of  any  rule  of  court  to  restrain  so 
absurd  a  practice,  and  they  refused  the  application.! 

t  See  SkatDt  demandant ;  Ware,  Tenant ;  Clulaw,  Vouchee,  ante,  iv. 


748] 


5  Taunton.  383 


EX  parte  BULLOCK. 


Recovery  amended  by  inserting  tithe  of  wool  and  lamb  of  a  township,  which  passed  by 
the  general  words  of  **  all  other  the  tithes/*  though  all  the  tithes  of  the  vouchee's  own 
lands,  part  of  the  township,  had  been  specifically  granted. 

Lens  Seijt.,  moved  that  a  lecovery  might  be  amended  by  inserting  the 
undivided  moiety  of  the  tithes  of  wool  and  lamb  yearly  arising,  growing,  renew- 
ing, and  forth  coming,  within  the  township  of  Folgreaves  in  the  county  of 
Derby.  It  was  sworn  that  the  tenant  iu  tail  was,  at  the  time  of  his  suffering 
the  recovery,  seised  of  and  in,  amongst  other  messuages,  lands,  tenements, 
tithes,  and  hereditaments,  the  tithes  in  quesiion ;  that  they  were  parcel  of  the 
estates  thentofore  of  Edward  Swarm  the  devisor,  and  that  it  was  intended  they 
should  pass.  The  deed  to  lead  the  uses,  after  enumerating  certain  messuages 
*7401  ^^^  lands,  situate  in  Hurdlow,  Ckelverton  *and  Volgreaves^  had  the  words 
-^  **  and  all  and  all  manner  of  other  tithes  yearly  arising,  d^c,  out  of  the 
said  premises,  and  the  tithe  of  hay  yearly  arising,  &c.,  out  of  certain  other  lands, 
and  all  other  the  messuages,  cottages,  tithes,  dtc,  situate  in  the  townships  of 
Hurdiow^  Chelverton^  and  Yqlgrtavts^  and  in  the  parishes  of  Hartington  and 
some  others,  in  the  county  of  Dtrby^  and  each  and  every  of  them,  which 
were  thentofore  the  inheritance  of  Edward  Swann  the  testator. 

Tfu  court  felt  considerable  hesitation  in  granting  this  amendment,  consider- 
ing that  the  right  to  tithes  of  a  specific  kind  throughout  the  township  was  a 
property  so  extremely  different  in  its  nature  from  the  right  to  all  the  tithes  of 
what  kind  soever  of  the  lands  of  the  grantor,  and  the  possession  of  which  had 
in  substance  merely  the  effect  of  making  those  estates  tithe-free,  that  it  was 
scarcely  credible  how  such  a  property,  if  intended  to  pass  by  the  deed  of  uses, 
should  be  no  otherwise  designated  therein  than  under  the  general  words  of  all 
other  the  tithes  arising  within  the  several  townships  and  parishes  named.  It 
was  greatly  to  be  wished  that  tlie  parties  who  conducted  recoveries  would  pay 
more  attention  to  them. 

not. 


LE  FEVRE  V.  LLOYD,  Administrator  of  LLOYD,  deceased. 

[1  Marsh.  318.  S.  C] 

If  a  broker,  who  being  employed  to  sell  goods,  sells  them  for  a  bill  at  two  months,  him- 
self draws  on  the  buyer  for  the  amount,  he  is  answerable  on  the  bill  to  his  principal. 

THEplaintiflT  declared  upon  a  bill  of  exchange,  drawn  by  the  deceased  upon 
John  Ktmiion^  in  favor  of  the  plaintiff,  at  two  months  after  date,  which  had 
*7501  ^^^  dishonored  *by  the  drawee.  The  cause  was  tried  at  the  London 
^  sittings  aAer  Trtniiy  term,  1814,  before  Gibbs^  C  J.,  when  the  case 
was,  that  the  plaintiff,  who  resided  at  Southampton^  had  applied  to  Maitland 
and  Coltty  in  London,  to  sell  some  cotton  for  him  ;  who  said  they  could  ob- 
tain %0d.  per  lb.  for  it,  if  it  corresponded  with  the  sample.  The  plaintiff 
wrote,  that  his  friends  accepted  of  the  offer,  and  Maitland  ^  Co,  replied,  that 
the  party  would  take  the  cotton  at  20(/.  per  lb.,  to  be  paid  for  in  a  bill  of  two 
months  from  the  time  of  their  arrival  at  Brandon^ s  warehouse,  London,  sub- 
ject, of  course,  to  commission  and  brokerage ;  but  on  objection  made,  after- 
wards consented  to  foreso  their  commission.  The  plaintiff  accepted  these 
terms.    Maitland  ^  Co*  had  employed  the  deceased  as  a  broker  to  sell  the  cot- 
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ton.  He,  having,  on  the  arrival  of  the  goods  in  London,  ascertained  the  amount 
or  the  price,  drew  the  bill  in  question  on  the  purchaser  for  the  sum,  and  deliv- 
ered it  to  Maitland  {*  Cb.,  who  remitted  it  to  the  plaintiff*.  The  defence  was, 
that  the  defendant  having  drawn  the  bill,  only  as  agent  for  the  plaintiff,  and 
without  any  consideration  for  so  doing,  but  merely  for  the  purpose  of  facili- 
tating  business,  the  plaintiff  not  being  himself  then  in  London,  the  defendant 
was  not  liable  on  the  bill  to  the  plaintiff,  his  own  principal ;  and  that  tlie  mean- 
ing of  paying  for  goods  by  a  bill  at  two  months  was,  that  the  seller  should  draw 
a  bill  on  tlie  buyer  ;  and  the  broker  here  drew  as  the  servant  of  the  seller 
Gibba,  C.  J.,  thought  it  was  imprudent  in  Uoyd  to  put  his  name  on  the  bill 
but  that  he  having  so  done,  all  the  legal  consequences  of  the  act  attached  on 
him,  as  much  as  on  any  other  party  whose  name  was  thereon,  and  the  jury 
found  a  verdict  for  the  plaintiff. 

Hhepherd,  Solicitor-General,  in  this  term  moved  upon  the  ground  taken  at 
the  trial,  to  set  aside  the  verdict  and  enter  a  nonsuit. 

*Ptr  curiam.     The  broker  by  giving  this  bill  put  an  end  to  all  doubt  tmci 
as  to  the  buyer's  responsibility.     The  vendors,  upon  receiving  it,  in  ^ 
consequence  of  their  good  opinion  of  Uoyd,  dismiss  from  their  minds  all  care 
about  the  solvency  of  the  purchaser. 

Rule  refused 


SYMONDS  t;.  ANDREWS. 

[1  Marsh.  317.  S.  C] 

AfHdavit  to  hold  to  bail  for  68^  and  upwards,  and  no  tender  of  the  said  sum,  held  good. 
Hq^  that  defendant  is  indebted  to  plaintiff  for  money  paid  (not  saying  by  the  plaintitt  or  for 

the  defendant's  use)  and  wages  due  for  serving  in  a  ship  of  which  the  defendant  was 

part  owner,  not  saying  due  from  the  defendant. 

The  defendant  had  been  held  to  bail  upon  an  affidavit  made  by  the  plaintiff, 
that  the  defendant  was  now  jusUy  and  truly  indebted  to  the  deponent  in  the  sum 
of  68/.  and  upwards,  for  money  paid,  laid  out,  and  expended,  and  wages  due  to 
the  deponent  for  his  services  as  master  and  commander  on  board  of  the  ship 
Litth  IViUiam,  whereof  the  defendant  was  then  an  owner,  and  that  no  tender 
had  been  made  of  the  said  sum  of  68/.,  or  any  part  thereof,  in  bank  notes. 

Lena^  Serjt.,  moved  to  discharge  the  defendant  upon  entering  a  common  ap- 
pearance, upon  the  ground  that  this  affidavit  was  insufficient,  first,  in  that  it  did 
not  state  that  the  money  was  had  and  received  by  the  defendant,  or  to  the  use 
of  tlie  plaintiff;  nor,  secondly,  that  the  wages  due  to  the  plaintiff  were  due 
from  the  defendant.  Thirdly,  that  he  swore  to  68/.  and  upwards,  but  stated 
that  no  tender  of  any  part  of  the  said  sum  had  been  made  ;  it  did  not  appear 
with  certainty  what  tlie  said  sum  was.  He  cited  Mackenzie  v.  Matkenzit, 
1  Tertn  Rejp.  717.  Perka  v.  Severn,  7  £aat,  194.  Cathrow  v.  Bagger,  8 
Ilaat,  106.     Ford  v.  Zaoer,  SI  Eaat,  110. 

The  court  held,  that  it  sufficiently  appears  from  the  statement,  that  the 
defendant  was  an  owner  of  the  ship,  that  tlie  wages  were  recoverable  from  him 
and  that  if  68/.  ^remained  due  of  which  uo  part  had  been  tendered,  the  r^^so 
defendant  might  be  arrested  for  that,  even  if  there  had  beea  a  tender  ^ 
for  the  residue.     Such  great  strictness  was  not  required. 

They  reused  the  application. 


752] 
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WADLEY  «.  BAYLISS. 


To  explain  an  ambiguous  award  of  a  road  under  an  indosure  act,  avidence  of  con  tempo 
raneoui  acta  of  the  occupiers  o(  the  Und  may  be  received. 

Trsspass  :  the  defendant  justified  under  a  right  of  way,  and  issue  being  joined 
on  a  rebutter,  the  question  tried  before  Chambre^  J.  at  the  fVarwiek  summer 
assizes,  1814,  was,  upon  the  construction  of  a  passage  in  the  award  of  the 
commissioners  under  an  inclosure  act,  which,  in  setting  out  a  private  road, 
directed  that  the  old  road,  after  describing  it  from  the  terminus  a  quo  to 
a  certain  point  of  its  course,  **  and  from  thence  leading  Southwards  on  the 
FoBt  side  of  fT.  MUlward's  H.  Morris**^  and  fVm.  Foster's  allotment,  should 
be  and  remain  of  the  same  breadth  as  it  then  was  and  should  be  used  as  a  pri- 
Tate  road  by  the  owners  and  occupiers  of  the  lands  abutting  upon  and  adjoining 
to  the  said  road,  and  kept  in  repair  by  the  owners  of  the  said  allotments 
adjoining  thereto,  and  of  the  old  inclosures  abutting  upon  the  same,  who  should 
use  the  same,  and  by  no  other  persons  whatever.'*  The  plaintiff*  was  now 
owner  of  the  one  allotment  mentioned  above  to  be  awarded  to  Miiiwardt 
Morris^  and  Foster.  The  defendant  held  at  the  Southwest  corner  of  that 
allotment,  land  accessible  by  another  road,  from  which  land  he  passed  along 
the  South  side  of  the  plaintiff's  allotment  to  the  South-east  corner  thereof,  and 
so  along  the  road  described  in  the  award.  The  plaintiff*  contended  that  the 
award  not  describing  the  road  as  turning  at  the  South-east  corner  of  his  close, 
^.A-.  and  there  taking  a  Western  direction  towards  the  defendant's  ^tenement, 

^  -'  and  the  act  in  express  terms  doing  away  all  the  roads  which  should  not 
be  set  out  by  the  commissioners,  the  defendant  had  no  road  to  or  from  that 
point  over  the  plaintiff's  close  to  the  defendant's  land :  for  the  defendant  it  was 
proved  that  the  occupiers  of  his  tenement  had  enjoyed  the  road  near  fifty  years 
fmce  making  the  award,  and  that  one  of  the  commissioners  who  was  party  to 
the  award,  had,  soon  after  the  award  made,  occupied  the  plaintiff's  close,  and 
bad  left  the  space  of  land  on  the  Southern  side  thereof,  along  whicli  the 
defendant  passed,  unploughed  for  the  purpose  of  being  used  as  a  road.  This 
evidence  was  objected  to,  but  received.  The  jury  found  a  verdict  for  tlie 
defendant. 

Vaughan^  Serjt.,  in  this  term  moved  for  a  new  trial,  upon  the  mund  thai 
parol  evidence  of  the  acts  of  the  commissioner  could  not  be  received  to  contra* 
diet  his  award. 

Per  curiam.  It  is  not  received  because  he  was  a  commissioner,  but  it  is 
the  declaration  of  an  occupier  of  the  land,  accompanied  with  an  act  adverse  to 
his  own  interest.  And  the  language  of  the  award  being  ambiguous,  it  was  com* 
petent  to  go  into  evidence  of  the  enjoyment  had,  in  order  to  see  what  was  the 
meaning  of  those  who  worded  it.  According  to  the  constnietion  contended  for 
by  the  defendant*  the  road  would  have  led  to  the  lands  of  one  person  only, 
instead  of  the  lands  of  many.  If  the  road  was  improperly  set  out  at  first,  there 
were  persons  enough  interested  in  contesting  it,  who  would  not  have  acquiesceA 
•olong. 

Rule  refiwed. 

ToL.  I.— #9.  8  K 
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•WYNNE  V.  BELMAN,  Clerk. 
[1  Marsh.  320.  S.  C.J 

The  defendant  in  a  penal  action  on  a  stotute  passed  since  21  J<u.  1.  c.  4,  inajr  cban^  the 

venue  to  the  county  where  the  offence  is  coniniitted. 
Whether  penal  actions  on  statutes  passed  since  the  21  Jae,  1.  e.  4,  must  lay  the  venue  in 

the  county  where  the  oflfence  is  committedi  qtutre. 
Admitted  arguendo  that  it  is  not  necessary. 

This  was  an  action  for  non-residence  on  the  defendants  benefice  in  Stiffblk. 
BloMset.  Seijt.,  moved  to  change  the  venue  from  London^  where  it  was  laid,  lu 
Suffolk.  Copley^  Serjt.,  showed  cause  in  the  first  instance.  This  was  a 
motion  primsc  impressionia.  Tlie  court  never  yet  had,  nor  now  would  change 
the  venue  in  a  penal  action.  He  admitted,  however,  that  it  was  clear  tlie  action 
for  non-residence  was  not  a  local  action. 

Blosset  in  support  of  his  nde.  Tiiere  is  no  reason  why  the  court  should  not 
change  the  venue  in  an  action  for  non-residence  as  well  as  in  any  other.  The 
action  is  not  local.  No  penal  actions  given  by  any  statutes  passed  since  \he 
statute  21  Jac.  1.  c.  4.  are  within  the  operation  of  the  enactment  in  «.  2.  of 
that  act,  that  **  in  all  penal  actions  the  offence  shall  be  laid  in  the  county  where 
it  is  committed ;"  and  by  the  words  of  every  statute  which  gives  an  action  in 
the  courts  at  fVestminster  the  action  is  taken  out  of  the  operation  of  the  first 
section,  which  directs  that  **  all  offences  against  any  penal  statute  shall  be  sued 
and  tried  before  the  justices  of  assize,  justices  of  nhi  prius^  justices  of  ojyer  and 
terminer^  and  justices  of  gaol  delivery,  or  before  the  justices  of  peace  of  every 
county,  city,  borougli,  or  town  corporate,  and  liberty,  having  power  to  enquire 
of,  hear,  and  determine  the  same  within  England  or  ff'alea^  wherein  such 
offence  shall  be  committed,  and  not  elsewhere,  save  only  in  those  counties  or 
places  usual  for  those  counties  or  any  of  them."  This  last  point  is  clearly  laid 
down  by  Lord  Kenyan,  C.  J.,  in  an  elaborate  judgment  in  the  case  of  Shipman 
V.  Henbeat,  4  Term  Rep.  109.  It  is,  therefore,  remarkable  that  in  a  recent 
*case,  Butierfield  v.  ff  indie,  4  Eaat,  385.,  the  counsel  on  both  sides  ^4^755 
should  have  agreed  that  the  venue  in  a  penal  action  upon  the  statute  3  (r.  L. 
2.  c.  26.  a.  4.,  for  a  fraud  in  the  sale  of  coals,  must  be  laid  in  tlte  county  where 
the  act  is  committed ;  and  that  the  court,  in  giving  judgment,  considering  that 
as  a  requisite,  took  pains  to  show  that  it  had  been  complied  with ;  and  Le 
Blanc,  J.  gave  the  defendants  judgment,  on  the  fourtli  count,  upon  tlie  failure 
of  that  ingredient.  Bidler,  J.  N.  P.  195.,  speaking  of  tliis  act,  says,  «*In  the 
construction  of  this  act  it  has  been  holden  that  it  does  not  extend  to  any  offence 
created  since  that  statute,  but  that  where  a  subsequent  statute  gives  an  action  of 
debt  or  oUier  remedy  for  the  recovery  of  a  penalty  in  any  court  of  record 
generally,  it  so  far  impliedly  repeals  21  Jac.  1.  However,  the  offence  must  be 
laid  within  the  proper  county.*'  This  passage  is  intended  with  a  reference  to 
Rex  V.  Gall,  1  Lord  Rtty.  370.,  and  Hick'a  case,  1  Salk.  372.,  cited  ia  the 
margin  of  Btdl  N.  P.,  both  of  which  cases  are  liable  to  both  these  construc- 
tions: both  rule  that  statutes  subsequent  to  21  Jac.  1.  c.  4.,  giving  actions  in 
any  court  of  record,  or  in  any  of  the  courts  at  Weahninater,  repeal  that  act  so 
far  that  the  action  need  no  longer  be  brought  in  the  courts  which  sit  iu  the 
county  where  the  act  is  committed ;  but  that  under  acts  preceding  tlmt  statute, 
no  action  could  be  brought  in  die  courts  at  ff'eatminater,  unless  the  offence 
were  committed  in  the  county  of  Middleaex  where  those  courts  siu  But  in 
Hitka'a  case.  Holt,  C.  J.,  declared  it  to  be  his  private  opinion,  that  where  any 
subsequent  act  gives  any  popular  action,  it  must  be  laid  in  the  proper  countyy 
within  the  equity  of  21  Jac.  1.  The  language  of  tlie  case  in  Rex  v.  Gall  is,  as 
to  this  point,  extremely  obscure.  Fren^  v.  Coxon,  2  Str.  1081.,  tlie  court* 
referrmg  f>  Hicka'a  case,  held  that  the  act  21  Jac.  1.  did  not  extend  10  sultfc* 
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*7561  ^"^"^  statutes.  French  v.  Chxan  is  more  fully  reported  in  an  *excellent 
J  note  subjoined  to  Selwyn*a  N.  P,  2d  ed.  vol.  i.  664.  It  would  be  very 
desirable  for  the  defendant,  for  whom  he  prayed  the  rule,  if  the  law  were  other- 
wise ;  because  the  venue  in  London  would  in  that  case  be  a  good  ground  for  a 
nonsuit :  but  he  was  satisfied  there  was  no  foundation  for  that  doctrine. 

The  courts  aAcr  making  several  fruitless  attempts  to  find  a  satisfactory  expla- 
nation for  the  passage  in  BuU.  N.  P.,  as  a  matter  of  curiosity,  declared  that  it 
was  unnecessary  for  them  to  discuss  the  question  whether  the  action  were 
local,  and  within  the  statute  21  Jac.  1.  c.  4.  a,  2.  If  it  was,  the  defendant 
asked  for  that  which  was  beneficial  to  the  plaintiff,  and  abandoned  his  defence 
to  the  action  ;  if  it  was  not  within  the  statute,  there  was  no  reason  why  the 
rule  should  not  be  granted. 

Rule  absolute. 


BLISS  V.  ATKINS. 

[1  Marsh.  317.  n,  S.  C] 

An  affidavit  to  hold  to  bail  for  work  and  labor  done  by  the  plaintiff  for  the  defendant,  as 

hia  servant,  is  sufficient. 

Best,  Serjt.,  moved  that  the  bail-bond  given  in  this  case  might  be  delivered 
up  to  be  cancelled,  upon  entering  a  common  appearance,  upon  the  ground  that 
the  affidavit  to  hold  to  bail  was  insufficient,  stating  only  that  the  defendant  was 
indebted  to  the  plaintifll*  for  work  and  labor  done  by  the  plaintiff,  the  deponent, 
for  the  defendant,  as  the  servant  of  the  defendant;  not  stating  that  it  was  done 
at  his  request,  or  on  his  retainer. 

The  court  held  the  affidavit  was  sufficient,  and 

Refused  the  Rule. 


•757]  ♦WYNNE  v.  MOORE,  Clerk. 

A  lieeose  of  non-residence  on  a  bene/Sce  within  an  archbishop's  peculiar,  locally  sitnate 
in  another  diocese,  needs  not  to  he  registered  in  the  registry  ol  the  diocese,  but  ought 
to  be  registered  in  the  registry  of  the  archbishop. 

This  was  an  action  for  non-residence  upon  the  defendant's  prebend  of  Can- 
terbnry^  vicarage  of  Ruthamy  and  rectory  of  Peckham.  Copley^  Serjt.,  had 
obtained  for  the  defendant  a  rule  nin  that  the  action  might  be  discontinued  upon 
payment  of  the  costs  of  the  action  up  to  the  time  of  the  application,  and  of  the 
application;  against  which 

Shepherd^  Solicitor-General,  now  showed  cause,  insisting  that  the  license  and 
certificate  of  non-residence  on  the  two  lastpmentioned  benefices  were  not  of 
validity  to  entitle  the  defendant  to  this  rule,  because  those  benefices  were  locally 
situate  within  the  diocese  of  Rocheeter^  and  the  licenses  had  not  been  registered 
in  the  registry  of  that  diocese,  which  he  contended  was  rendered  necessary  by 
the  statute  43  O.  3.  c.  84.  «.  22,  the  words  of  which  required  copies  **  to  be 
filed  in  the  registry  of  the  diocese  within  which  such  benefice,  in  respect  where- 
of JUiy  such  license  shall  be  mnted,  shall  be  locally  situate,'*  notwithstanding 
that  t!oth  Rutham  and  Peckham  were  within  a  pecnliar  of  the  archbishopy 
iteelf  locally  situate  within  the  diocese  oiRocheeter. 
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Copley,  in  support  of  hii  rule,  referred  to  «.  39,  of  the  same  act,  which  pro- 
Yides  that  ^  the  peculiars  belonging  to  any  archbishoprick  or  bishoprick,  though 
locally  situate  in  another  diocese,  shall  continue  subject  to  the  archbishop  or 
bishop  to  whom  they  belong,  as  well  for  the  purposes  of  that  act,  as  for  all  other 
purposes  of  ecclesiastical  jurisdiction  whatsoever;"  therefore,  these  liceoaes, 
being  properly  registered  in  the  archbishop's  registry,  needed  not  to  be  regis- 
tered in  that  of  RoehtMter, 

Tkt  court  agreed  hereto,  and  made  the 

Rule  abeolttte. 


*(IN  THE  EXCHEQUER  CHAMBER.)  ['758 


SUTTON  V.  MORGAN. 

Interest  allowed  on  sffirmance  of  judgment  on  a  letter  promising  payment  of  an  admitted 

balance  by  a  bill  at  two  months. 

Gaselee  moved  for  interest  upon  the  amount  of  a  judgment  affirmed  in  error. 
A  banking  account  had  been  submitted  to  arbitration,  and  the  arbitrators  had 
stated  a  balance,  which  upon  examination  proved  erroneous ;  and  the  defendant 
in  a  letter  admitted  the  error,  allowed  the  true  balance,  and  promised  to  pay  by 
a  bill  at  two  months.  After  the  expiration  of  the  two  months,  no  bill  having 
been  given,  the  action  was  brought  for  the  recovery  of  that  balance,  and  the 
declaration  contained  the  money  counts,  and  a  count  for  interest.  The  jun* 
had  given  interest  up  to  the  time  of  their  verdict.  Braham,  B.,  objected  that 
the  application  was  for  interest  upon  interest;  upon  which  Gaselee  answered, 
that  it  was  so  in  every  case  upon  a  promissory  note  or  bill  of  exchange,  but  that 
the  practice  was,  for  the  officer  of  this  court  to  sever  that  part  of  the  judgment 
which  was  for  interest,  from  the  principal,  by  reference  to  the  instrument  stated 
on  the  record  by  which  it  became  due,  and  to  compute  interest  on  the  princi- 
pal only. 

Rule  absolute. 


as  THE  EXCHEQUER  CHAMBER.) 


WATTS  V.  TOUSSAINT. 

Intotsst  allowed  on  affirming  a  judgment  for  not  diseoantinff  bills  delivered  for  that  par- 
pose,  bat  converting  tkiem  to  the  defenliuit's  nee. 

Mabetat  moved  for  interest  upon  the  amoanl  of  a  jadgmenl  affirmed  ob 
error.  Hie  action  waa  for  not  having  discounted,  certain  IhUs  ddiveied  to  ths 
defendant  to  be  disoounted,  bat  converting  them  to  the  defenduit's  own  use. 
Interest  had  been  allowed  in  *tBover  for  bills  of  exehangOi  dfllAm  v.  i-wm 
Wkeefcr,  2  New  R^.  206.  L^ 

The  court  granted  the  application* 
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V.  PASMAN. 


A  achool-BiBSter  is  well  described  as  gentleman. 

VAiFOHANt  Seiju,  opposed  one  of  the  bail,  on  the  ground  that  he  was  des* 
cribed  as  a  gentleman,  being  a  school-master. 

Hbath,  J,  School-master  is  not  an  addition  within  the  statute  of  additions. 
The  descriptkm  is  sufficient. 


OGLE  V.  ATKINSON  et  al. 

[1  Marah.  323.  S.  C] 

A.  beinff  indebted  to  the  plaintiff*,  accepts  an  order  to  purcbaae  goods  for  bim  at  B.,  and 
putt  tnem  on  board  the  plaintiiT's  vessel  sent  for  them,  as  the  plaintiff's  goods,  advises 
aim  of  the  shipment  for  the  plaintiff's  risk  and  on  bis  account,  and  remits  bim  the 
invoices.  He  procures  the  master  to  sign  bills  of  lading  to  the  order  of  blank,  assuring 
him  it  is  immaterial.  He  then  draws  on  the  plaintiff,  and  transmits  the  bills,  and  bill 
of  Itdiog  to  an  agent  in  this  country,  with  instructions,  that  if  the  plaintiff  does  not 
accept  the  bills,  the  sgent  should  indorse  over  the  bill  of  lading  to  the  payee  of  the  bills, 
which  is  accordinsly  done :  held  that  the  property  in  the  goods  was  changed  by  the 
delivery  on  boarathe  plaintiff's  ship,  and  that  the  subsequent  indorsement  of  the  bill 
of  lading  was  inoperative. 

A  warebouaeman,  receiving  goods  from  a  consignee,  who  has  had  actual  possession  of 
them,  to  be  kept  for  his  use,  may  nevertheless  refuse  tore-deliver  them,  if  they  are  the 
property  of  another. 

Trovek  for  a  quantity  of  hemp  and  flax.    The  cause  was  tried  before  Mans^ 
fidd^  C.  J.,  at  the  sittings  after  Michaelmas  term,  1813,  and  a  verdict  was 
found  for  the  plaintiff,  subject  to  a  case.     In  1800,  the  plaintiflf  consigned  wines 
to  Smidi  4^  Co.^  at  Riga^  for  sale  on  his  account,  and  next  year  ordered  them 
*7601  ^  purchase  for  him  the  hemp  and  flax  in  question.    In  Aprils  1810,  *the 
^  plaintiflf  sent  his  own  ship,  the  Bremen  Packet^  to  receive  the  goods  so 
ordered.     On  her  arrival  at  Riga^  the  captain  received  from  Smidt  fy  Co,  the 
goods  in  question,  with  others,  on  behalf  of  the  plaintifl*,  and  as  the  plaintiflf's 
own  goods,  which  Smidt  if  Co,  stated  to  the  captain  that  they  were.     These 
goods  not  fully  loading  the  ship,  Smidt  ^  Co.  procured  other  goods  to  be  ship* 
ped  on  freight:  the  captain,  by  agreement  with  the  plaintiflf,  (his  owner,)  was 
to  have  15^  per  cent,  primage  upon  the  ship's  homeward  freiffht,  to  be  esti- 
mated as  well  upon  the  plaintift*'s  own  goods  as  upon  those  which  were  actually 
to  pay  freight,  the  rate  of  which  last  was  10/.  per  ton,  but  Smidt  ^  Co,  required 
the  captain  to  estimate  the  freight  upon  the  goods  received  for  the  plaintiff  at 
8/.  per  ton  only.     The  captain  objected  to  this  distinction,  but  Smidt  4*  Co, 
insisting,  that  his  owner  was  entitled,  that  the  freight  upon  the  goods  belonging 
to  the  plaintiflf  should  not  be  estimated  at  the  same  rale  which  the  other  goods 
were  to  pay,  at  length  the  captain  consented.    Before  the  ship  left  Riga^  Smidt 
4r  Co.  wrote  a  letter,  without  date,  to  the  plaintiff,  apprizing  him  of  having 
shipped  the  hemp  and  flax  in  qaestion  by  the  Bremen  Packet^  and  stating  that 
they  inclosed  the  bills  of  lading  and  invoices  of  that  shipment,  for  which  they 
debited  the  plaintiff's  account,  and  requested  that,  being  found  right,  the  plain- 
tiff would  have  them  noted  in  conformity  therewith.    In  that  letter  were  inclosed 
four  invoices,  dated  18  |  80  ytmc,  expressing  the  flax  to  be  shipped  on  board 
the  Bremen  Paekeij  for  the  account  and  risk  of  the  plaintiff;  and  onUdt  ^  Co,f 
ftHer  enumerating  all  the  charges  on  the  caigo  and  ship,  therein  charged  to  the 
l^laintiff  a  commission  pf  two  and  a  half  per  eeni.  on  the  amount  of  the  goods 
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and  chai^^.  In  a  letter  of  15  |  27  /f/ne,  they  promised  to  furnish  the  plain- 
tiff with  the  vouchers  of  the  whole  shipment;  and  in  another,  mentioned  having 
^before  sent  him  the  bill  of  lading  and  invoices  of  those  shipments,  per-  rwrnat 
formed  on  the  plaintiff's  account  on  board  the  Bremen  Packet^  and  ^  ' 
they  annexed  the  duplicate  of  the  vouchers.  A(\er  the  captain  had  received  the 
goods,  he  was  requested  by  Smidt  ^  Co,  to  sign  a  bill  of  lading  for  them, 

deliverable  to ,  or  his  order,  for  which  he  was  to  receive  freight  at  the 

rates  therein  specified.  The  captain  objected  to  sign  the  bills  of  lading  with  a 
blank  for  the  name  of  the  consignee,  until  Smidi  ^  Co,  assured  him,  that  was 
of  no  consequence,  as  the  goods  were  to  be  delivered  to  his  owner,  upon  which 
he  signed  it.  The  first  mentioned  letter  to  the  plaintiff,  which  contained  the 
invoices  and  bill  of  ladinc,  was  sent  by  Smidt  4*  Co,  to  Lehr^  their  agent  in  this 
country,  in  a  letter  dated  Riga,  4  I  16  June,  wherein  they  stated,  respecting 
the  Bremen  Packed  that  they  should  make  out  Ogle*8  bills  of  lading  to  order, 
that  in  case  of  his  not  accepting  the  drafts,  Ruckers  might  become  possessors 
of  the  bills  of  lading;  and  after  stating  the  amount  of  the  goods  loaded  for  the 
plaintif}*,  and  charges,  and  that  there  would  be  very  little  of  the  proceeds  of  his 
wines  remaining  at  his  disposal,  they  added  that  they  drew  on  him  only  2500/. 
tvhich  bills  they  remitted  to  Messrs.  Ruckers,  They  conceived  that  sum  to  be  the 
balance  due  to  them,  whfch  the  plaintiff  disputed.  In  a  letter  of  2  |  14  Jtdy, 
Smith  ^  Co,  instructed  Lehr  to  take  the  necessary  measure,  and  in  case  Smidt 
4-  Co.'s  draft  of  1300/.  and  1200/.  at  three  months,  drawn  on  the  4  |  16  June, 
were  not  accepted,  he  should  otherwise  dispose  of  the  bills  of  lading  he  had  in 
hand,  and  let  Messrs.  Ruckers  receive  the  goods  and  dispose  of  them.  ZeAr,  in 
pursuance  of  these  uistructions,  called  upon  the  plaintiff  before  the  ship  arrived, 
and  delivered  to  him  the  letter  inclosing  the  four  invoices,  and  stated  that  Smidt 
^  Co,  had  drawn  two  bills  upon  him,  the  one  for  1200/.,  the*other  for  r^^^ao 
1300/.,  which  were  in  the  hands  of  Messrs.  Ruckers,  and  requested  the  '- 
plaintiflT  would  accept  them :  the  plaintiff  refused,  and  Lehr  in  consequence 
indorsed  the  bill  of  lading  to  Messrs.  Ruckers,  On  the  ship's  arrival  in  Eng- 
land,  before  any  of  the  goods  had  been  delivered  to  the  plaintiff,  Messrs  Ruckers 
claimed  the  goods  as  indorsees  of  the  bill  of  lading,  but  the  captain  refused  to 
deliver  to  them,  and  delivered  the  goods  to  the  plaintiff,  who  deposited  them 
with  the  defendants  as  warehouse-keepers  on  his  account.  He  had  since  de- 
manded them  back  from  the  defendants,  and  tendered  them  the  amount  of  their 
charges,  but  they  had  refused  to  deliver  them.  There  was  no  tender  of  any 
freight  for  the  goods.  Smidt  4*  Co,  were  alien  enemies  at  the  time  of  the  ship- 
ment and  trial.  The  plaintiflT  had  obtained  a  license  from  the  crown  to  import 
these  goods,  upon  which  license  Smidt  4r  ^o,  had,  before  the  ship  left  Riga^ 
indorsed,  that  the  goods  were  shipped  on  British  account.  If  the  plaintiff 
were  not  entitled  to  recover  the  value  of  the  goods  so  deposited  with  the  de« 
fendant's,  a  nonsuit  was  to  be  entered. 

This  case  was  argued  by  Vaughan,  Seijt.,  for  the  plaintiff,  and  by  Lens, 
Serjt.,  for  the  defendant.  The  former  referred  to  the  cases  of  De  Metton  v.  Dt 
Mellon,  2  Carnpb,  420.  Pinto  v.  Santos,  ante,  447.  Bohtlingk  v.  Jn^tis,  3 
£ast,  381.  Fowler  and  another  v.  Kymer  and  Maetaggart,  cited  7  T,  R» 
442,  and  briefly  reported  by  Mr.  Mbott  on  merchant  ships,  4  ed.  386,  and  3 
East,  306 ;  and  Coxe  v.  Harden,  4  East  211.  The  latter  distuiguished  this 
case  from  Bohtlingk  v.  Inglis,  Coxe  v.  Harden,  and  Ibwler  v.  £ymer  and 
Maetaggart,    And  the  former  was  stopped  in  his  reply  by  the  couru 

GiBBs,  G.  J.  This  is  an  action  by  Ogle  against  ^ttdnsons,  into  whose 
hands  Ogle  had  delivered  goods,  brought  for  the  purpose  of  recovering  from 
them  the  value  of  the  *goods,  which  they  refuse  to  redeliver,  insisting  ^,753 
ihat  the  property  of  the  goods  is  in  Smidt  ^  Co,,  from  whom  they  have  ^ 
had  notice  to  detain  them.  There  are  two  preliminary  points  made  by  the 
plaintiff ;  first,  that  the  defendants  cannot  refuse  to  deliver  up  the  goods  to  the 
plaintiff  from  whom  they  received  them ;  but,  if  the  property  is  in  otherst  \ 
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think  they  may  set  up  this  defence.  2dly.  It  is  said,  Ogle  has  a  lien  for 
freight :  he  might  have  had  such  a  lien,  but  if  he  wrongfully  gets  the  goods 
into  his  hands  on  a  claim  of  property,  he  cannot  afterwards  set  up  a  lien  for 
freight  This  brings  us  to  the  true  question,  which  is,  in  whom  the  property 
is  vested.  It  is  true,  that  the  goods  might  have  been  delivered  aboard  the  ship 
OQ  the  terms  on  which  the  defendant  contends  they  were  delivered :  and  if 
they  had  been,  no  doubt  the  plaintiff  could  not  have  obtained  the  goods,  with- 
out acoeptinff  the  bills  ;  but  were  they  so  delivered  ?  Smidt  4'  Co,,  in  their 
letter  to  Ogu^  never  make  mention  of  any  bilb  to  be  accepted  by  Ogle,  No 
doubt,  a  delivery  on  board  thi^  ship  was  an  absolute  delivery  to  Ogle,  unless 
qualified.  Does  the  case,  therefore,  state  any  such  qualification  ?  The  case 
states  that  the  captain  received  them  as  the  plaintiff's  own  goods,  which  means 
his  own  goods  absolutely;  not  with  any  qualification  ;  and  Smidt  ^  Co.  repre- 
sent them  to  the  captain  to  be  the  goods  of  Ogle,  and  as  such  they  are  deliv- 
ered. If  Smidt  ^  Co,  had  said,  we  deliver  the  goods  to  you,  to  be  the  goods 
of  Ogle  if  he  accepts  certain  bills,  the  defence  would  avail ;  but  no  such  thing 
passes.  I  cannot  annex  to  this  delivery  the  qualification,  that  they  are  to  be 
the  plaintiff's  own  goods  if  he  does  certain  things.  The  captain,  then,  receives 
them  as  Ogle* 9  absolutely.  Is  this  state  altered  ?  The  goods  go  on  board : 
bills  of  lading  are  tendered  to  the  captain  to  sign  in  blank  :  the  captain  objects. 
According  to  the  defendant's  argument,  the  answer  should  have  been,  I  leave  the 
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bills  in  *blank,  because  it  is  as  yet  uncertain  to  whom  the  bills  may  be 
deliverable,  for  that  the  caigo  is  to  go  to  Rucker,  unless  the  plaintiff  ac- 
cepts certain  bills ;  but  the  answer  given  is,  the  blank  in  the  bill  is  immateriaU 
for  the  goods  are  at  all  events  to  be  delivered  to  your  owner.  If  the  blank  was 
immaterial,  it  imported  no  alteration  in  the  terms  of  the  delivery ;  if  it  was  ma* 
terial,  a  fraud  was  practised  on  the  captain,  which  cannot  avail  the  consignors. 
I,  therefore,  think  that  the  property  of  the  goods  entirely  vested  in  the  plaintiff, 
and  that  the  subsequent  acts  of  the  consignors  and  their  agents,  cannot  prevent 
him  from  recovering  against  the  defendants  :  the  judgment,  therefore,  must  be 
for  the  plaintiff. 

HsATHt  J.  I  am  of  the  same  opinion.  As  to  the  preliminary  point  first 
taken,  it  is  peculiar  to  the  action  of  ejectment,  that  he  who  is  entrusted  with  the 
possession  of  land,  must  deliver  it  b^k  to  his  lessor,  but  that  rule  extends  to 
DO  other  action.  As  to  the  merits,  it  is  admitted  that  at  the  time  of  the  delivery 
into  the  ship,  the  property  was  vested  in  the  plaintiff,  unless  there  was  some* 
thing  to  divest  it*  It  is  iffterwards  said,  there  was  a  reservation  of  the  right  of 
the  vendor.  This,  however,  is  never  communicated  to  the  plaintiff,  but  only 
to  the  vendor's  agent  .*  that  could  not,  therefore,  affect  the  right  of  the  plain* 
tiff,  which  had  before  vested.  It  is  similar  to  tlie  mental  reservation  of  the 
Jesuits. 

Chambsb,  J.  I  am  of  the  same  opinion.  Here  is  an  explicit^  plain,  direct 
declaratioii  by  the  parties  that  the  goods  are  Ogle^s,  and  I  can  see  nothing  to 
revoke  or  alter  it 

Dallas,  J.  concurred.     It  is  properly  admitted  by  the  counsel  for  the  defend* 
ant,  that  a  delivery  on  board  Ogle^a  ship  was  an  absolute  delivery,  unless  there 
were  ^something  to  make  it  otherwise,  and  when  the  captain  is  desired  r^j^ 
to  sign  a  blank  bill  of  lading,  and  he  objects,  he  is  told  it  will  make  no  ^ 
difference!  inasmnch  as  the  delivery  to  Ogle  is  to  be  in  all  events  absolute. 

Judgment  for  the  plaintiff.t 

t  [See  6  post.  74.  Smidt  et  at.  v.  OgU,} 
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[1  Marsb.  214.  333.  S.  C] 

Under  a  writ  of  fieri  faeia$  aninst  the  goods  of  an  intestate,  in  the  hands  of  bis  adminis- 
tratrizt  or  of  toe  husband  of  the  adminiatratnz  and  her,  in  her  right  since  her  marriage, 
the  sheriff  may  justify  entering  the  house  of  the  husband  to  search  for  goods  of  tbe 
intestate,  though  none  be  found  therein,  because  that  is  the  most  natural  custody 
for  them. 

After  a  demurrer  seriously  arviied,  the  court  would  not  permit  the  plaintiff  in  an  action 
against  the  sheriff,  to  amend. 

In  trespass  for  entering  plaintiff's  bouse  and  continuing  there  a  lon£  time,  the  defendant, 
as  to  part  of  the  time,  justified  entering  under  a  Jleri  faciai,  and  staying  a  reasonable 
time,  to  wit :  two  days,  to  search  for  goods.  The  plaintiff  replied,  that  two  da?8  was 
too  great  and  unreasonable  a  time,  and  newly  assigned  that  the  defendant  stayed  mach 
longer  than  two  days:  Held,  1.  That  the  replication  was  bad  for  duplicity ;  2.  That 
the  traverse  of  the  reasonableness  of  two  days  was  immaterial,  and  that  it  ought  to  have 
been  a  traverse  of  the  reasonableness  of  the  time  the  sheriff  stayed  there. 

Trespau  for  breakio|(  and  entering  the  plaintiff's  dwelling  house,  making 
disturbance  therein,  and  continuing  therein,  making  such  noise,  &c.,  a  long  time, 
to  wit :  from  thence  until  the  commencement  of  this  suit,  thereby  disturbing 
his  family.  The  defendant's  second  plea,  as  to  tlie  breaking  and  entering  the 
plaintiff's  dwelling-house,  and  making  a  noise  and  disturbance  therein  for  a  part 
of  the  time  in  the  declaration  mentioned,  to  wit :  two  days,  justified  under  a 
writ  of  fieri  facias,  directed  to  the  defendant  as  sheriff  of  Surrey^  against  the 

5oods,  which  were  of  T/iomas  Keel^  at  the  time  of  his  death,  in  the  hands  of 
'^rancea  Cooke^  his  administratrix,  before  her  intermarriage  with  the  plaintiff, 
her  now  husband,  to  be  administered,  or  in  tlie  hands  of  the  plaintiff  and  Francts 
his  wife,  administratrix,  &c.,  in  right  of  the  said  IVanee$  as  such  administratrix, 
since  their  intermarriage,  to  be  administered,  in  the  defendant's  bailiwick.  By 
virtue  of  which  writ  the  defendant,  so  being  sheriff,  and  before  the  return,  at 
the  time  when,  having  just  and  reasonable  Aground  to  suspect  and  believe  p«.%gg 
that  there  then  were  goods  in  the  said  dwelling-house  liable  to  be  seized  ^ 
ai^l  taken  in  execution  under  that  writ,  did,  in  due  form  of  law,  by  virtue  of  the 
said  writ,  peaceably  enter  into  the  dwelling-house,  (by  the  outer  door  thereof, 
being  then  and  there  open,)  in  order  to  search  for,  and  seize,  and  take  in  execu- 
tion, such  goods  as  were  so  liable  to  be  taken  in  execution  under  tlie  said  writ, 
and  did  then  and  there  search  for  such  goods  and  chattels ;  and  in  so  doiug 
necessarily  and  unavoidably  made  a  litde  disturbance  in  the  house,  and  continued 
therein  making  such  disturbance  for  the  space  of  time  in  the  declaration  ineD- 
tioned,  being  a  reasonable  time  in  that  behalf,  as  he  lawfully  might.  The 
plaintiff  replied  that  two  days  was  a  too  great  and  unreasonable  time,  and  newly 
assigned  tiiat  the  defendant  continued  in  the  house  making  such  disturbance 
therein  from  the  day  aforesaid  until  the  commencement  of  that  suit,  being  a 
much  longer  space  of  time  than  the  two  days  in  the  introductory  part  of  that 
plea  mentioned.  Wherefore,  inasmuch  as  the  defendant  hath  not  in  his  plea 
answered  the  breaking  and  entering  the  dwelling,  and  making  the  said  disturb- 
ance therein,  and  staying  therein,  making  such  disturbance,  (in  so  far  as  the 
said  staying  therein,  making  such  disturbance,  exceeded  the  said  space  of  two 
days  in  die  introductory  part  of  the  plea  mentioned,)  the  plaintiff  prayed  judg- 
ment. The  defendant  demurred  specially  to  the  replication  and  new  assign- 
ment, and  assigned  for  causes,  that  the  plea  contained  a  distinct  answer  and 
justification  to  the  single  act  of  trespass  alleged  in  the  declaration,  to  which 
plea  the  plaintiff  could  not  by  law  put  or  bring  more  than  a  single  fact  in  issue, 
whereas  the  plaintiff  had,  by  his  replicadon  and  new  assignment  attempted  to 
put  and  bring  several  distinct  facts  into  issue  on  the  plea  (that  is  to  say,)  that 
the  space  of  two  days  was  an  unreasonable  space  of  time  *for  the  con-  r^^g^ 
tinuance  and  searching  in  the  dwelling-house,  and  also  that  the  defendant  >- 
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Marehed  and  eontinned  in  the  dwelKog  house  for  a  longer  time  than  two  days, 
and  for  a  longer  time  than  the  time  mentioned  in  the  plaintiff's  declaration ; 
that  Che  matters  so  pleaded  by  way  of  reply  and  new  assignment  were  doable 
and  multifarious,  and  led  to  several  issues,  and  no  one  certain  or  definitive  or 
material  issue  was  or  could  be  taken  upon  them ;  and  also  for  that  the  plaintiff 
had  thereby  treated  and  considered  the  space  of  two  days  mentioned  in  the  plea, 
as  a  certain  definite  space  of  time,  and  had  supposed  the  defendant  to  have 
admitted  by  his  plea  that  he  continued  in  the  house  for  the  entire  space  of  two 
days,  and  no  more,  whereas  the  defendant  had,  in  his  plea,  averred  and  admitted, 
that  he  staid  in  the  dwelling-house  for  a  reasonable  time,  and  not  for  any  certain 
or  definitive  time,  and  the  plaintiff  had  attempted  to  put  in  issue  a  matter  not 
alleged  in  the  plea,  and  that  the  plaintiff  having  in  his  declaration  complained 
of  the  breaking  and  entering  the  dwelling-house  mentioned  on  the  28th  day  of 
Jiprii^  1814,  and  continuing  therein  until  the  commencement  of  the  suit,  had 
attempted  to  introJoce,  put  in  issue,  and  give  in  evidence,  a  breaking  and 
entering  into  the  dwelling-house  on  the  22d  day  of  ^pril  in  the  said  year,  and 
continuing  therein  until  the  commencement  of  this  suit,  being  a  different  and 
longer  period  of  time  than  in  the  declaration  is  mentioned,  and  that  the  said 
plaintiff  had  attempted  to  put  in  issue  as  a  material  fact,  the  number  of  days 
and  length  of  time  during  which  the  defendant  remained  in  the  house,  which 
were  not  material ;  it  being  material  only  to  ascertain  and  try  whether  the  defend- 
ant remained  therein  for  a  reasonable  or  for  an  unreasonable  length  of  time. 

Copley  J  Serjt,  in  support  of  the  demurrer,  [was  relieved  by  the  court  from 
*7681  ^^^^S  ^^^^  ^^®  replication  was  *double,  which  they  held  clear,  but 
-'  directed  him  to  support  his  plea.]  The  plea  is,  that  the  defendant  staid 
there  a  reasonable  time  for  search :  the  space  of  two  days  is  averred  under  a 
videiicU,  If  it  were  the  house  of  a  stranger,  the  plea  would  be  clearly  bad. 
ffldie  V.  fVhiiBhire,  Palm.  52.  In  Biscop  v.  fVhite,  Cro.  El.  750,  the  defend- 
ant failed  by  ill  pleading  of  a  good  defence.  And  it  is  all  one  whether  he  enters 
to  search  for  the  person  or  the  goods.  Raidiffe  v.  Burton^  3  Bos.  6^  Pull.  223. 
Bat  this  is  not  the  case  of  a  stranger,  the  search  is  for  the  goods  of  the  intestate, 
of  whom  the  defendant's  wife  was  appointed  administratrix,  and  this  execution 
is  against  the  goods  which  she  had  as  administratrix  before  the  marriage.  The 
proper  custody  for  them  is  the  house  of  her  husband.  The  question  has  always 
been  where  the  goods  are  naturally  to  be  found.  The  defendant  is,  therefore, 
entided  to  judgment.  As  to  the  replication,  the  defendant  justifies  part  of  the 
trespasses,  as  entering  under  a  Jien  faeiaa  to  search,  and  staying  a  reasonable 
time,  viai.  two  days:  the  substance  is  the  reasonableness  of  the  time;  the 
plaintiff  does  not  traverse  the  reasonableneis  of  the  time,  bnt  traverses  the- 
duration  of  two  days,  which,  according  to  the  case  of  Colbome  v.  Stockdale, 
1  Sir.  403,  is  immaterial.  If,  indeed,  the  space  of  the  two  days  were  materia), 
the  being  under  a  viz.  would  not  render  it  the  less  traversable.  [The  court, 
interposing,  decUred,  that  the  plaintiff  could  not  support  the  replication.] 

Len»^  Seiju,  gave  up  the  replication,  but  on  the  other  point  aigued  that  this 
was  an  exception  to  the  common  law,  and  the  defendant  must  have  an  authority 
to  support  such  a  plea ;  it  was  not  enough  to  say  no  case  disaffirms  it.  The 
distinction  had  been  taken  between  entering  the  house  of  an  administratrix 
and  of  a  stranger.  This  was  a  sort  of  middle  case,  not  the  mere  house  of 
a  stranger.  In  the  case  of  Bishop  v.  fVhite,  Cro,  El.  750,  where  the  defend- 
^attf[  ^^^  entered  under  z  fieri fadaa  to  levy  *on  the  goods  which  were  of 
J  Philip  Biseop  deceased,  and  it  was  held  ill,  because  he  did  not  aver 
that  bona  lestatoris  were  in  the  house,  but  bona  executricie.  [The  court 
agreed  to  this  distinction,  bnt  observed  that  it  was  not  averred  the  executrix 
was  the  wi^  of  the  plaintiff,  and  the  goods  would,  therefore,  not  naturally  be  in 
the  plaintiflTs  house:  and  it  was  clear  the  woman  was  not  the  plaintiff *s  wife, 
because  if  thai  were  tlie  case  it  could  not  be  stated,  as  it  was,  that  she  was 
there  aun  bonii  Buiaf  and  there  adjudged  that  her  goods  were  not  liable»  but 
Vol.  L— 50. 
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if  bona  festcdorU  had  been  there,  it  was  conceived  the  entry  would  haTe  been 
justifiable.]  Bostock  v.  SaundtrM^  2  BL  012,  and  3  IftU,  434,  it  was  held 
an  excise  officer  could  not  enter  to  search  for  run  goods  under  a  warrant  of  two 
commissioners,  unless  the  goods  were  actually  there ;  that  judgment  indeed  has 
been  overruled  ;  and  it  has  been  since  holden  that  the  warrant  of  the  commis- 
sioners, in  whom  the  sole  discretion  is  vested,  was  a  justification  of  the  officer. 
Cooper  V.  BootK  Tr,  25  G.  3, 3  Etep.  135.  Though  it  there  was  held  that  the 
analogy  did  not  extend  to  excise  officers,  yet  it  did  not  affiset  the  general  prin- 
ciple. The  question  in  3  Bou.  4*  PvlL  is  wholly  other.  The  plaintiff  rests 
on  the  general  law,  tliat  the  sheriff  must  enter  upon  the  foundation  that  there 
are  such  goods  in  the  place,  and  not  on  mere  suspicion,  and  that  he  is  justified 
or  not,  by  the  event. 

The  court  relieved  Copley  from  replying,  whereupon  Lent  prayed  that  the 
plaintiff  might  amend,  and  take  issue  on  the  reasonableness  of  the  time,  which 
the  court  refused. 

GiBDs,  C.  J.  The  distinction  taken  by  the  counsel  for  the  defendant  is  the 
true  one :  under  a  fieri  fadae  the  sherift'  cannot,  on  suspicion  of  finding  the 
defendant's  goods,  enter  the  house  of  a  stranger :  but  he  may  enter  *'the  r«<j«A 
house  of  the  defendant.  His  justification  in  so  doing  does  not  depend  ^ 
on  his  finding  or  not  finding  the  defendant's  goods  there ;  and  for  this  plain 
reason,  that  the  most  probable  place  to  find  the  goods  of  the  defendant  is  the 
house  in  which  he  dwells.  The  sheriff,  finding  the  door  open,  may  enter  the 
house  of  a  stranger,  and  is  justified  if  the  defendant's  goods  are  in  it,  but  it  is  at 
his  own  risk.  The  question  here  is,  whether  the  plainiifif  is  to  be  considered 
as  a  stranger  to  this  writ.  Whose  goods  are  they  on  which  the  goods  is  to  be 
levied  \  The  goods  of  the  deceased.  The  wife  of  the  plaintiff  was  adminis- 
tratrix of  the  deceased,  and  is  therefore  likely  to  have  the  goo'is  of  the  deceased 
in  her  custody.  The  plaintiff  has  married  her,  and  with  her  is  supposed  to 
have  taken  all  her  goods,  and  to  have  them  with  him.  In  whose  house,  there- 
fore, is  it  most  natural  to  look  for  these  goods,  but  in  the  house  of  her  husband  ? 
Though,  therefore,  there  is  no  case  precisely  in  point ;  the  principle  established 
by  the  decided  cases  goes  the  full  length  of  this  case.  They  decide  that  the 
sheriff  may  lawfully  enter  the  house  of  the  defendant,  to  search  for  his  goods, 
because  that  is  the  most  natural  and  likely  place  to  find  them.  The  house  of 
the  plaintiff,  who  is  husband  of  the  administratrix,  is  the  most  natural  place  to 
look  for  the  goods,  in  which  he  acquired  by  marriage  that  interest  which  the 
administratrix  had  acquired  by  her  letters  of  administration,  and  for  which  her 
house,  while  she  was  unmarried,  would  have  been  the  most  probable  place  to 
search.     We  think,  therefore,  the  judgment  must  be  for  the  defendant. 

Hkath,  J.  I  am  of  the  same  opinion.  The  plaintiff  cannot  be  considered 
as  a  stranger :  he  has  married  the  administratrix,  and  in  case  of  a  detatiavil  he 
himself  is  liable. 

*CuAMBRE,  J.     The  ontia  lies  on  the  counsel  for  the  plaintiff  to  cite  p,.i^| 
cases  to  warrant  his  distinction  :  unless  such  appear,  it  suffices  that  the  '- 
sheriff  be  shown  to  enter  the  house  where  it  is  to  be  expected  the  goods  are : 
that  has  been  shown  in  this  case,  and  the  defendant  is  entitled  to  judgment. 

Dallas,  J.,  concurred.  The  sheriff  may  enter  the  house  of  a  stranger,  if  the 
door  be  open,  but  it  is  at  his  peril  whether  the  goods  be  found  there  or  not ;  if  they 
be  not,  he  is  a  trespasser.  The  question,  therefore,  in  this  case  is,  whether  the 
plaintiff  is  to  be  considered  as  a  stranger ;  and  I  am  clearly  of  opinion,  that  ho 
is  not.  He  has  married  the  plaintiff,  who  was  the  administratrix  of  the  deceased, 
and  after  that,  his  custody  is  clearly  the  place  where  the  goods  of  the  adminis* 
tratrix  are  to  be  looked  for.  I  am,  therefore,  clearly  of  opinion  that  the  sheriff 
was  justified  in  going  thither  to  search  for  them,  and  that  the  judgment  must  be. 

For  the  defendant.! 
t  [See  6  post  246,  Johnton  v.  Leigh.  1  Marsh.  565.  S.  C] 
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TOPPING  V.  FUGE,  ct  al. 

[1  Marsh.  341.    S.  C] 

Whether  the  utatute  51  G.  3.  e.  124. «.  2.  authorUes  the  plaiotiffin  replevin  to  enter  a  com- 
mon appearance  for  the  defendant,  quart. 

Alier  a  writ  o(  recordari  facia*  quelam  and  many  writs  of  p&ne  issued  thereon  to  compel 
the  defendants'  appearance,  it  the  plaintiff  file  a  declaration  in  a  subsequent  term,  in- 
titled  as  of  an  intermediate  term  between  the  term  in  which  the  recordari  facioB  loqueU 
urn  is  returnable,  and  the  term  in  which  the  declaration  is  tiled,  with  notice  to  plead  in 
the  following  term,  both  declaration  and  notice  to  plead  are  irregular. 

Tub  sheriff  having  replevied  the  plaintiflf's  goods,  distrained  for  rent,  the 
plaint  was  removed  hither  by  a  writ  oi  recordari  facias  loqudam^  returnable  in 
eight  days  of  SL  Hilary^  1813,  which  was  returned  and  filed  on  the  23d 
*^T^1  ^^  J^i^^^^  9  ^c  plaintiff,  to  compel  an  appearance,  sued  *out  several 
^  writs  of  pane^  and  personally  summoned  the  defendants  thereon,  and 
entered  an  appearance,  and  declared,  and  proceeded  to  interlocutory  judgment 
for  want  of  an  avowry,  which  judgment  the  court,  in  Hilary  term,  1814,  ante^ 
V.  330.,  set  aside  for  an  irregularity  in  the  want  of  an  English  notice,  as  re- 
quired by  the  statute  51  G.  3.  c.  124.  9.  2.  On  the  14th  of  May^  1814,  the 
plainiiff  issued  a  piuries  ponCf  and  personally  served  the  defendants  with  a  sum- 
mons issued  thereon,  and  on  the  4th  ofJwie,  1814,  the  plaintiff  entered  an  ap- 
pearance for  the  defendants,  and  afterwards,  within  Easier  term,  filed  a  decla- 
ration as  o(  Hilary  term,  1814,  indorsed  to  plead  within  the  four  first  days  of 
Trinity  term,  1814,  which  the  prothonotary  entered  in  the  declaration-book  of 
Easter  term.  All  the  writs  of  pofie  had  been  returned  and  filed.  In  Trinity 
term,  1814,  the  plaintiff  signed  interlocutory  judgment  for  want  of  an  avowry ; 
ti)8  defendants  apprized  the  plaintiff  of  his  irregularity,  and  of  their  intention  to 
move  if  he  persisted  in  proceeding,  and  in  the  same  term  S/iepherd,  Solicitor* 
General,  obtained  a  rule  nisi  to  set  aside  the  judgment,  upon  four  grounds,  first 
that  the  plaintiff  had  taken  out  his  summons  after  four  terms  had  elapsed  from 
the  return  of  the  writ  of  recordari  facias  loquelam^  whereas  he  ought  to  have 
proceeded  within  two  terms,  otherwise  the  writ  was  a(  an  end,  and  the  plain- 
tiff out  of  court*  Secondly,  That  if  the  writ  of  recordari  facias  loquelam^ 
could  still  operate  as  the  foundation  for  further  proceedings,  then  the  judgment 
was  irregular,  because  the  plaintiff  had  delivered  in  Easter  term,  a  declaration 
in  chief,  intitled  as  of  Hilary  term,  with  notice  to  plead  thereto  in  Trinity  term, 
and  had  given  notice  of  it  as  such.  Thirdly,  That  the  declaration  was  no  other- 
wise warranted  tlian  by  an  appearance  of  Easter  term,  a  term  after  the  date  of 
the  declaration.  And,  fourthly,  that  the  appearance  was  entered  by  the  plain- 
*^TC\  ^^^°^^1<^*  which  he  was  not  empowered  *to  do  in  replevin,  either  by 
^  the  statute  51  G.  3.  c.  124.  or  otherwise,  howsoever. 

The  court  granted  a  rule  nm. 

Vaughafh  Serjt.,  in  this  term  showed  cause  against  the  rule.  He  contended 
that  it  was  competent  for  the  defendants  to  insist  that  the  plaintiff  should 
entide  his  declaration  of  the  term  in  which  the  writ  of  recordari  facias  loquc" 
lam  was  returnable ;  this  was  a  decisive  proof  that  it  was  not  necessary  to 
iatitle  it  of  the  term  in  which  it  was  carried  into  the  office  to  be  filed,  and^ 
thereibre,  the  plaintiff  might  at  his  option,  without  irregularity,  intitle  it  as  of 
any  intermediate  term  ;  if  the  defendants  experienced  any  inconvenience  there* 
fri>in,  they  might,  upon  application  to  the  court  have  it  rectified.  The  order 
of  the  court  for  setting  aside  the  former  proceedings  operated  only  as  to  the 
summonses  :  the  writs  of  pone  remained  in  force  notwithstanding ;  and  even 
the  personal  service  of  the  former  summonses  was  sufficient  to  support  the 
last  appearance  and  declaration ;  or,  at  all  events,  a  summons  was  well  served 
on  the  15Ui  of  May^  I8I4,  Every  successive  pone  commands  the  defendant 
to  appear  to  tii6  writ  of  recordari  facias  loquelam  which  is  returaahle  is 
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Hilary  tenn»  1813.  The  appearance,  when  entered,  must  relate  back  to  that 
day,  and  the  declaration  must  necessarily  be  subsequent,  but  is  good  at  any 
cime  subsequent  to  the  return  of  the  recordaii  facias  ioquelam.  If  the  defend- 
ant appears  two  years  after  the  return  of  the  recordari  fadoi  Ioquelam^  yet, 
when  entered,  it  has  reference  to  the  time  of  that  return. 

The  court  and  officers  expressed  their  decided  opinion  against  the  exist* 
ence  of  such  a  practice,  but  gave  Vaughan  time  to  ascertain  it 

Adjamatur, 

*  Vaughan  and  Cbp/ey,Serjts.,now  contended,  that  the  statute  51  G.  3,  r^^* 
c.  124,  s.  2,  enacting  that  in  all  cases  where  the  piaintiflT  shall  proceed  by  *- 
original  or  other  writ  or  summons,  in  any  action  against  any  person  not  having 
privilege  of  parliament,  if  such  defendant  shall  not  appear  at  the  return  of  such 
original  or  other  writ,  or  within  eight  days  after  the  return  thereof,  it  shall  be 
lawful  for  the  plaintiff*,  upon  affidavit  being  made  and  filed  in  the  proper  court, 
of  the  personal  service  of  such  summons,  to  enter  a  common  appearance  for 
tlie  defendant,  and  proceed  thereon  as  if  such  defendant  had  entered  his  ap 
pearance,  extended  to  replevin,  which  was  a  proceeding  by  original  writ  and 
summons  tliereon.  They  agreed  the  declaration  was  improperly  entitled,  that 
it  must  be  entitled  either  of  the  term  in  which  the  writ  was  returnable,  SmUh 
v.  Mulier,  3  T.  R.  624,  or  of  the  term  in  which  it  was  delivered ;  but  in 
Stork  v.  Herbert^  1  Tf^ila.  242,  the  court  held  this  was  not  such  an  irregularity 
of  which  they  would  permit  the  defendant  to  take  advantage  so  far  as  to  set 
aside  the  proceedings,  but  would  permit  it  to  be  amended.  The  declaration 
being  filed  with  the  proper  officer  in  the  right  book,  and  correct  notice  thereof 
given,  it  might  have  been  found,  if  the  defendant  would  have  searched  for  it. 
There  was  no  irregularity  but  in  the  title,  which  was  mere  form.  The  writ  is 
returnable  in  Hiiary  term,  1813.  Process  goes  out  from  term  to  term  by  pone 
and  dhtringas,  'I'hese  writs  are  returnable  on  days  in  subsequent  terms,  but 
the  appearance  must  not  be  to  those  writs,  but  to  the  original  writ.  When 
they  ultimately  have  brought  in  the  defendant,  he  is  supposed  to  have  appeared 
at  the  return  day  of  the  recordari  facias  ioqueiam,  and  then  to  have  received 
the  declaration.  The  title  is  mere  form,  for  another  reason,  that  it  never  ap- 
pears either  on  the  plea  rolls  or  the  issue  roll,  therefore  no  inconsistency  appears 
on  the  record  of  the  judgment,  *and  no  advantage  can  be  taken  of  a  r^^^^r 
variance  between  the  declaration  and  the  original  writ,  Spalding  v.  ^ 
Mure^  6  T,  R.  363  ;  for  the  party  cannot  have  oyer  of  it,  and  the  court  will 
not  grant  on  motion  that  relief  which  the  defendant  cannot  obtain  by  oyer.  If 
error  were  to  be  brought  for  the  variance,  this  court  would  grant  a  new  recor* 
dari  facias  Ioquelam  to  defeat  it.  [The  court  did  not  agree  that  where  an  ordi- 
nal writ  had  already  been  sued  out,  another  in  the  same  action  could  be  after- 
wards obtained.]  Whether  the  proceedings  are  on  the  plaint,  which  the  recor- 
dari facias  Ioquelam  requires  the  sheriff  to  file,  or  on  the  recordari  facias 
Ioquelam^  which  is  an  original  writ,  the  consequences  are  the  same.  This 
comes  within  the  statutes  of  jeofails,  which  extend  to  all  judgments  by  nUdicitf 
nori  sum  infortnatus^  &c.,  and  the  stat.  16  and  17  Car,  2,  c.  8,  expressly 
Barnes  the  amendment  of  mistakes  in  the  day,  month,  and  year,  which  includes 
the  tide  of  the  declaration. 

Shepherd  in  support  of  his  rule.  Those  statutes  are  irrelevant;  they  do  not 
preclude  this  court  from  ruling  their  own  practice  with  a  reference  to  the  con- 
venience of  the  suitors. 

Per  curiam.  The  amendment  which  tlie  plaintiff  prays  for,  has  not  usually 
been  graated  when  tiie  plaintiff  has  proceeded  to  judgment.  If  he  could  get 
tlirough  the  difficulty  arising  from  the  title  of  his  declaration,  tliere  are  others: 
one,  on  which  we  give  no  opinion,  is,  whether  replevin  be  within  the  statute 
61  G,  3.  e,  124.  It  is 'merely  a  question  of  practice,  whether  the  d^endani 
was  bound  to  plead  to  this  declaration^  ejitttled  as  of  Hilary  term*  and  eUVsrad 
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in  Eaater  temi  following :  that  declaration  has  been  followed  by  a  judgment,  to 
mjjfTi  set  aaide  which  Uie  defendant  comes  in  the  first  instance.     It  ''^appears 
-^  to  us  that  the  declaration  was  irregular,  and  the  notice  of  declaration 
irregular,  and  that  the  proceedings  must  be  set  aside* 

Rule  absolute. 


ANONYMOUS. 

The  court  will  not  set  aside  proceedings  on  a  repterin  bond  because  the  action  is  com- 
menced before  breach,  for  it  may  be  pleaded. 

RBPLBvm.  The  plaint  was  removed  by  recQrdari  faeiat  loqudam  in  the 
present  term,  so  that  the  plaintiff  had  as  yet  been  guilty  of  no  default.  The 
defendant  had,  nevertheless,  commenced  an  action  on  the  replevin  bond,  in 
whieh  action  Vmighan^  Seijt.,  now  moved  to  stay  proceedings,  on  the  ground, 
that  the  action  was  premature,  no  default  having  been  made. 

Per  curiam.  It  is  a  good  defence  to  the  action  that  there  has  been  as  yet 
no  breach.     The  court  will  not  interfere* 

Rule  refused. 


A  BECKET  V. 


If  bail  have  sworn  to  a  false  account  of  their  property  without  the  privity  of  the  defend- 
ant or  his  attorneyj  the  plaintiff's  remedy  is  by  indictment  for  the  perjury. 

Best  moved  to  set  aside  the  allowance  of  bail,  upon  the  ground  that  the 
amount  which  one  of  the  bail,  at  the  time  of  justifying,  had  given  of  his  pro- 
perty, as  consisting  of  houses  in  Church-RoWy  Bethndl  Green^  was  upon 
inquiry  found  to  be  utterly  false. 

Per  curiam.  If  the  plaintiff  can  by  any  means  connect  the  defendant  or  the 
defendant's  attorney  with  the  false  swearing  of  the  bail,  the  court  will  punish 
,_.-,  them,  and  the  court  has  the  means  so  to  do;  for  the  one  is  a  ^suitor,  the 
^^J  other  the  officer  of  the  court:  but  if  the  bail  have  falsely  sworn,  with- 
out the  privity  of  the  others,  the  plaintiff  has  no  other  remedy  than  by  indict- 
ment for  the  perjury. 

Rule  refiised. 


DIRRIS  V.  MACKENZIE. 

The  affiflUBf  notiee  of  declaration  in  the  prothonotary's  offics  is  not  good  samoe,  unless 
by  tafi»M  |ianmasion  of  the  court,  though  the  defendant's  plaee  of  abode  he  unknown 
to  the  plaintiff. 

Tta  plaintiff  had  personaUy  served  the  defendant^  who'  was  flie  chief  mate 
of  a  fFe$i  Indktmanf  with  a  cop^  of  a  writ  of  cqE^tos  and  notiee  to  appear,  and 
afterwards  filed  a  declaration  with  notiee  to  plead,  but  not  being  mt  upon 
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inqairy  at  the  West  India  Docks  and  the  Jamaica  Coffce4iouse,  to  meet  with 
the  defendant,  who  had,  before  that  time,  ffone  round  to  Portsmouth  with  his 
ship,  he  never  personally  aenred  him  with  notice  of  declaration,  but  merely 
affixed  it  in  the  prothonotary's  office.  He  afterwards  entered  an  appearance 
for  the  defendant,  signed  interlocutory  judgment  for  want  of  a  plea,  and  excoted 
a  writ  of  inquiry. 

Best^  Serjt.,  had,  on  a  former  day,  moved  to  set  aside  these  proceedings  for 
irregularity,  inasmuch  as  the  defendant  had  never  been  served  with  any  notice 
of  declaration. 

Vaughany  Serjt.,  for  the  plaintiff,  now  endeavored  to  support  his  judgment, 
upon  the  ground  that  the  defendant  could  not  be  found  to  be  sferved  witli  the 
notice  of  declaration,  nor  was  his  place  of  abode  known  to  the  plaintiflf,  the 
affixing  the  notice  in  the  office  was  good  service,  according  to  a  prevalent 
practice. 

^Btst  supported  his  rule.  r^78 

The  courts  referring  to  the  case  of  Wdler  t.  Robinson^  ante,  i.  433,  ^ 
held,  that  without  the  express  commission  of  the  court,  such  service  was  insu^ 
ficient ;  and  made  the 

Rde  abeolule. 


WALKER  V,  BARNES. 

[1  Marsh.  346.  S.  C] 

A  bankruptcy,  occurring  after  verdict  for  the  defendant  and  before  judgment,  and  aubce- 
quent  certihcate  are  no  bar  to  the  execution  after  judgment,  sued  out  against  the  plaintiff 
the  costs  of  the  action. 

In  this  action  a  verdict  had  been  found  for  the  defendant,  with  liberty  to  move 
to  enter  a  verdict  foir  the  plaintiflf,  who  accordingly,  on  the  0th  of  November^ 
1813,  obtained  a  rule  nisi.  On  the  same  day  a  commission  of  bankrupt  issued 
against  the  plaintiff,  under  which  he  was  declared  a  bankrupt.  On  the  20th 
of  November,  the  plaintiff's  rule  was  discharged,  and  the  prothonotary,  on  the 
24  th  of  November  taxed  the  defendant  his  costs  at  38/.  5^.  The  plaintiff  ob- 
tained his  certificate  of  conformity  on  the  12th  of  February,  1814,  and  in 
October  following  the  defendant  had  levied  his  costs  by  a  writ  of  testatum 
fieri  facias. 

Best,  Serjt.,  on  a  former  day  in  this  term  had  obtained  a  rule  ni»i,  on  the 
authority  of  fPatts  v.  Hart,  1  Bos.  ^  Full.  134,  to  set  aside  the  execution  and 
restore  the  money  levied. 

Shepherd,  Solicitor-general,  now  showed  cause.  The  pkintiff's  bankniptcy 
occurred  within  the  first  four  days  of  Michaelmas  term,  1813,  consequendy 
oefore  the  earliest  day  whereon  the  defendant  could  in  any  case  perfect  hu 
judgment.  The  defendant's  claim  to  these  costs,  therefore,  was  at  no  time 
oefore  the  bankniptcy  *matured  to  a  debt,  and  it  matters  not  that  the  rn^i^g 
verdict  was  found  before  the  commission  issued ;  this  sum  was  never  ^ 
^pable  of  being  proved  under  the  commission.  The  case  of  Watts  v.  Hart 
arose  upon  a  nonsuit,  not  on  a  verdict  for  the  defendant,  and  perhaps  it  may  be 
on  that  account  distinguishable :  but  the  court  there  very  reluctantly  held  that 
Uie  costs  of  the  nonsuit  might  be  proved  as  a  debt  under  the  commission. 
Yhis  comes  within  the  principle  recognised  in  the  case  ex  parte  Charles^  14 
£astf  l\f7,  for  it  is  immaterial  whether  the  debt  is  due  to  a  petitioning  creditor, 
or  to  a.\y*  other  creditor. 
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The  courts  stopping  the  solicito^general,  called  on  Beat  to  support  his 
rule. 

GiBBs^  C.  J.,  (after  reading  the  judgment  of  tlie  Court  of  King^s  Bench  in 
Hie  case  ex  parte  Cluirlea^)  the  court  in  tliat  case  fully  considered  all  the  autho- 
rities whicli  could  be  cited  in  favor  of  tlie  bankrupt ;  Hurst  v.  Mead^  5  T,  R, 
365;  Longford  v.  EUU^  1  H.  B.  c.  29.  n;  Lewis  v.  Piercy.  ibid.  29;  and 
Watts  V.  Hart;  and  they  considered  tliat  they  overturned  those  cases,  and  I 
cannot  but  tliiuk  their  decision  was  a  sound  one.  The  damages  for  breach 
of  a  promise  of  marriage  were  not  a  debt  until  the  judgment,  before  which  the 
act  of  bankruptcy  happened.  It  is  impossible  to  distinguish  between  that  case 
and  tliis.  In  a  matter  in  which  the  decision  of  another  court  was  contrary  to 
farmer  authorities,  we  should  not  of  course,  change  our  own  decision,  without 
weighing  the  reason  of  the  case ;  but  there  is  more  reason  in  the  late  judgment 
of  me  Court  of  King's  Bench  than  in  the  previous  determinations,  which  seem 
to  have  followed  each  other  without  much  consideration.  By  the  verdict  for  the 
defendant  he  was  entided  to  tax  his  costs ;  but  no  debt  arose  thereon  till  judg- 
ment had  been  *signed.  The  question  cannot  be  tried  by  a  better  rule 
than  by  examining  whether  an  action  could  be  brought  for  the  demand ; 
and  it  is  clear  that  no  action  could  be  brought  before  final  judgment  had  been 
signed.! 

Heath,  J.  In  the  case  in  1  Bos*  4*  Pidl.  I  observe  that  the  court  reluctantly 
ruled  that  the  costs  were  a  debt  at  the  time  of  the  bankruptcy,  tliinking  them- 
selves bound  by  precedent ;  but  evidently  against  tlieir  inclination. 

The  rest  of  the  court  concurring,  the 

Rule  was  discharged. 

t  See  Fry  v.  MaUom,  ante,  iv.  705. 
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HARRISON  V.  FRANCIS  HANNEL. 

[1  Marsh.  349.  S.  C] 

A,  being  indebted  to  the  plaintiff  in  90/.  and  20/.  upon  le^l  considerations,  and  in  a 
larger  sum  on  usurious  loans,  in  consideration  of  the  plaintiff  advancing  him  150/.  more 
on  legal  interest,  procured  him  the  defendant's  acceptancea  for  100/.,  100/.,  and  50/. 
for  securing  the  whole  balance  due  from  A,  to  the  plamtifT.  Held  that  these  bills  were 
tainted  by  the  usurious  transactions,  and  could  not  be  enforced  against  the  defendant, 
Ike  aooeptor,  to  the  extent  of  the  debts  untainted  by  the  usury. 

Thm  was  an  action  on  a  bill  for  100/.  drawn  by  John  Francis  Hannel  upon 
the  defendant  at  six  monthSf  payable  to  the  order  of  the  drawer,  who  indorsed 
it  to  the  plaintiff.  Upon  the  trial  of  this  cause  before  Gibbs^  C.  J.,  at  the 
London  sittings  after  Trinity  term*  1814,  it  appeared  tliat  several  usurious 
transactions  had  taken  place  between  the  drawer,  who  was  the  defendant's  son« 
and  the  plaintiff,  on  which  the  former  was  indebted  to  the  plaintiff  in  a  consid 
erable  aooount.  On  the  last  transaction,  he  wanted  the  plaintiff  to  make  him  a 
further  advance,  who  agreed  to  make  him  a  further  advance  of  160/.,  on  terms 
which  were  unexceptionable,  but  as  the  condition  of  so  doing,  Hannel,  jun.  was 
to  obtain  from  his  father  three  acceptances,  of  100/.  at  nine,  100/.  at  six,  and 
50/.  at  three  months,  to  be  securities  for  the  whole  of  his  debt,  parts  of  which 

*7811  ^^^  ^''*  ^^^'  '^^  ^^*  ^^^  ^"^  *^^'  ^^g^f  ^d  the  residue  for  illegal 
^  considerations.  All  these  acceptances,  however,  applied  to  the  sound 
part  of  the  transactions,  would  not  be  enough  to  discharge  the  money  therebjcr 
actoally  advanced.  The  bills  accepted  by  the  father  'of  the  defendant  were 
aeoonUngly  given.    The  50/»  bill  haid  been  paid.    This  action  was  brought  m 
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one  of  the  100/.  bills,  and  the  other  was  not  yet  due.  Gibbs,  C.  J.,  tboagfat 
that  as  these  acceptances  were  given  generally  to  cover  a  debt  consisting  of  dif- 
ferent parts,  some  usurious,  some  not,  and  as  neither  of  the  acceptances  was 
ascribed  to  cover  any  particular  part  of  the  debt,  the  whole  of  the  bills  weis 
tainted  by  the  usurious  consideration,  and  that  if  the  defendant  bad  paid  another 
of  them,  nothing  prevented  the  plaintiflT  from  ascribing  what  he  had  received  te 
the  illegal  transactions,  and  suing  young  Hannel  for  the  legal  part  of  the  trans- 
action, and  that  so  the  plainti(f  would  obtain  his  illegal  object :  he,  therefore, 
thought,  (though  it  did  not  escape  his  lords hip*s  attention,  that  one  bill  was  not 
yet  due,  and  that  the  sum  already  paid,  and  the  sum  now  sued  for  together 
exacdy  covered  the  whole  160/.  last  legally  advanced,)  that  the  plaintiff  could 
not  recover  on  any  of  them,  but  he  reserved  the  pmnt,  subject  whereto  the  jury 
found  a  verdict  for  the  plaintiff. 

Shepherd^  Solicitor-General,  had  accordingly  in  this  term  obtained  a  rule  idd 
to  set  aside  the  verdict,  and  enter  a  nonsuit,  against  which 

i?es/,  Serjt.,  now  showed  cause.     This  case  has  never  yet  been  decided. 
The  statutes  of  usury  do  not  avoid  these  securities.     In  Tate  v.  Weilinga^  S 
T,  R,  531,  it  was  indeed  held,  that  the  second  security  follows  the  fate  of  die 
first,  but  there  the  second  security  as  well  as  the  first,  was  within  the  statute  of 
•^mie,  a  security  on  which  more  than  5  per  cent,  was  reserved.     That  act, 
\2  Ann,  sL  2.  *c,  16.  a,  1,  is,  **that  all  bonds,  contracts,  and  assurances   r*i«oo 
whatsoever,  made  for  payment  of  any  principal  or  money  to  be  lent  or   ■- 
covenanted  to  be  performed  upon  or  for  any  usury,  whereupon  or  whereby 
there  shall  be  reserved  or  taken  above  the  rate  of  five  pounds  in  the  hundred, 
shall  be  utterly  void."  Its  purpose,  therefore,  is  confined  to  the  avoiding  con- 
tracts on  which  is  reserved  more  than  5  per  cent.,  or  whereupon  there  may  b» 
taken  more  than  5  per  cent.     He  agreed  bills  would  be  void,  if  they,  through 
not  reserving  more  than  5  per  cent.,  were  given  upon  a  contract  on  which  more 
than  5  per  cent,  were  reserved  or  taken  or  was  so  intended,  but  on  the  state  of 
that  account  it  was  impossible  that  more  than  5  per  cent,  could  be  taken :  nor 
was  it  reserved  by  these  securities.     The  usurious  contract  was  not  with  the 
father,  but  with  the  son,  and  upon  that  contract  with  the  father,  no  more  than 
5  per  cent,  could  be  taken.     Putting  aside  the  usury  in  the  dealings  with  the 
son,  these  acceptances,  il  applied  to  secure  merely  the  original  money  advanced, 
did  not  cover  the  whole  of  it,  and,  therefore,  the  doctrine  of  usury  did  not  apply. 
Taking  it  that  the  original  debt  from  young  Hannel  to  the  plaintiff  was  bad, 
yet  the  security  given  was  not  expressly  given  to  secure  the  bad  part.     He 
agreed  this  was  distinguishable  from  Barnes  v.  Hediey,  ante,  ii.  184,  for  there 
the  parties  expressly  agreed  to  expunge  the  bad  part.     This  is  stronger  than 
the  case  of  Ellis  v.  Warner,  Cro.  Jac.  32,  where  one  security  was  given  to  a 
stranger  for  tlie  principal,  and  another  to  the  lender  for  usurious  interest ;  the 
first  was  held  good;  for  there  both  were  founded  on  the  same  contract;  but 
here  are  two  contracts,  the  one  between  the  plaintiff  and  the  son,  which  ia 
usurious,  the  other  between  the  father  and  the  plaintiff,  which  is  not  usurious, 
and  on  which  more  than  5  per  cent,  is  net  taken.     No  decision  has  ever  been 
made  on  this  point.     There  is  no  case  extant  where,  aAer  giving  a  security  for 
an  usurious  debt,  a  second  security  *lia8  been  given  for  less  than  the   r^g^ 
legal  consideration.    And  the  words  of  the  statute  do  not  reach  it.  The   *- 
intent  of  the  legislature  deariy  was  only  to  set  aside  the  contract  founded  in 
usury ;  but  whatever  their  intent,  nothing  fiirtheir  ia  expressed,  and  the  court 
will  not  go  beyond  the  terms  of  the  act     Notwithstanding  the  usury,  the  court 
will,  so  far  as  they  caa  consistently  with  law,  restore  to  the  plaintiff  that  to 
which  he  is  honesUy  entided.    £ven  in  this  court,  if  the  party  does  not  make 
a  stand  at  the  time,  but  repay  money  usurioiisly  borrowed,  as  it  is  said  by 
Lawrence^  J.,  ante,  ii.  192,  he  shall  not  recover  it  back.     This  is  not  the  caie 
of  a  second  security  given  to  secure  money  illegally  secured  by  the  first*    This 
4aomes  within  the  jurincifleof^iirnetT.ifecUey;  for  though  there  be  no  ezpreii 
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aipreeroent  to  reject  the  usurious  part,  yet  that  is  the  effect  in  law  of  the  secu- 
rity.   The  plaintiflT,  therefore,  is  entitled  to  recover. 

Sfiepherdy  Solicitor-General,  and  Faughan^  Seijt.,  contra.  It  is  not  neces* 
sary  the  usurious  contract  should  be  made  at  the  time  the  security  is  executed. 
But  if  a  usurious  contract  is  previously  made,  and  at  any  subsequent  time  any 
security  is  given  upon  the  furtherance  of  that  usurious  transaction,  it  becomes 
the  same  thing  as  if  it  took  place  at  the  moment  of  the  usurious  contract,  and 
is  referred  back  to  it  The  case  is  the  same  as  if  one  bill  only  for  260/.  had 
been  accepted,  and  it  is  merely  an  immaterial  accident  that  three  bills  are  given : 
that  clearly  would  have  been  Uiinted  with  usury.  Supposing  that  the  parties 
had  not  before  made  an  usurious  contract,  but  had  made  one  entire  contract  that 
the  one  should  advance  150/.  on  usurious  interest,  and  90/.,  20/.  and  150/.  on 
good  consideration,  and  would  take  a  bill  for  the  whole,  that  would  clearly  be 
tainted  with  usury.     That  case  is  not  in  principle  distinguishable  from  this,  for 

**'S41  ^^^^  ^^^^  ^^^^^  ^^  ^^^  exceed  in  amount  the  *legal  consideration,  the 
-'  court  cannot  separate  the  illegal  from  the  legal  part,  so  as  to  intend  this 
bill  to  be  given  only  for  the  legal  part.  The  consequence  of  that  construction 
would  be,  that  the  usurer  would  get  all  his  money ;  for  afler  these  bills  were 
paid,  he  would  appropriate  them  to  the  illegal  part  of  the  debt,  and  sue  the  son 
tor  the  legui  part.  If  the  plaintifl*  had  agreed  to  separate  the  usurious  from  the 
legal  part,  and  taken  security  for  the  legal  part  only,  it  would  have  been  good, 
hut  the  fact  is  not  so ;  each  of  the  sums,  whenever  they  shall  be  paid,  is  to  be 
written  off  against  the  whole.  The  account  is  made  one  by  the  person  who 
takes  the  bills,  and  there  is  no  option  left  to  him  to  ascribe  what  he  receives  to 
tlie  account  of  one  part  or  another  part  of  the  account.  He  has  no  right  so  to 
apply  them,  for  they  were  not  paid  to  him  with  a  liberty  of  so  doing.  Mad' 
dock  q.  t.  v.  Hammett,  7  7\  R.  184. 

GiBBs,  C.  J.  My  Brother  Beat  has  ai^ed  this  with  great  ingenuity  and 
great  candor.  The  fallacy  of  his  argument  is,  that  he  supposes  the  objection  to 
the  plaintiti'*s  recovery  to  be,  that  his  contract  with  the  defendant  is  usurious ; 
whereas  the  objection  really  arises  from  the  circumstance  that  these  notes  are 
deposited  to  enforce  another  contract,  which  was  usurious,  and  the  defence  rests 
on  this,  not  that  more  than  5  per  cent,  is  reserved  by  these  bills,  but  that  they 
are  destined  to  enforce  a  contract  which  is  usurious.  The  argument  for  the 
plaiatift'  would  be  irresistible,  if  his  foundation  was  such  as  he  thinks.  If  a  man 
lends  1000/.  on  usurious  interest,  and  gets  from  a  third  person  a  collateral  se* 
curiiy  for  800/.  only,  without  usurious  interest,  I  hold  that  bond  is  void ;  not 
because  it  is  given  for  securing  usurious  interest,  but  because  it  is  given  for 
enforcing  a  contract  for  usurious  interest.  This  is  the  case  here :  sums  are  due 
*7Riil  i^otn  the  *son  on  usurious  contract ;  other  sums  are  due  on  legal  inter- 
•J  est.  It  is  agreed,  that  for  securing  the  whole,  these  bills  shall  be  depos- 
ited. These  bills  are  therefore  given  for  the  one  part,  as  well  as  for  the  other. 
1  will  suppose  that  no  part  of  this  had  been  usurious,  and  the  sums  of  150/., 
90/.,  and  20/.  had  been  discharged  ;  could  any  one  say,  these  bills  were  not  a 
security  for  the  residue  of  the  demand  ?  And  if  so,  how  can  we  say  that  because 
certain  parts  of  the  consid^iration  are  usurious,  it  shall  not  extend  to  them  ? 

Heath,  J.  I  am  of  the  same  opinion.  Suppose  these  acceptances  had  been 
given  by  the  son  instead  of  the  father,  there  could  be  no  doubt  that  they  would 
have  extended  to  the  whole,  and  therefore  would  be  void,  and  if  the  giving  these 
acceptances  by  the  father  would  alter  the  case,  it  would  be  a  shift  or  device,  by 
which  the  statutes  of  usury  would  be  defeated. 

Chambre,  J.,  concurred.  The  contract  is  entire ;  the  security  is  given  as 
well  for  the  illegal  as  the  legal  part.  The  statute  says,  the  bond  giving  for  secur- 
ing it  shall  be  bad.  I  see  no  cause  to  differ  from  the  reasons  which  have  been 
given. 

Dallas,  J.,  concurring. 

The  rule  was  made  absolute. 

Vol.  I 61.  2l2 
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•PREVOT  V.  ABBOTT. 

A  bill  made  pnyable  to  the  order  of  the  drawer,  ond  by  him  delivered  to  the  plaiotiff,  can- 
not be  treated  as  a  promissory  note  drawn  in  favor  of  the  plaintiff,  hot  an  indoraemeot 
most  be  averred  as  well  as  delivery. 

The  plaintiff  declared  on  a  bill  of  exchange  drawn  by  the  defendant,  reqairing 
B.  Skinner,  ninety  days  after  date  to  pay  to  the  defendant  or  hia  order  27/.  5«. 
AJ.,  and  averred  that  the  defendant  delivered  the  bill  to  the  plaintiif,  and  averred 
an  acceptance,  presentment  for  payment,  and  dishonor.  After  verdict  for  the 
plaintiff,  Vaughan,  Serjt.,  obtained  a  rule  nhi  in  arrest  of  judgment,  upon  the 
ground  that  no  indorsement  by  the  defendant  was  averred,  and  that  the  bill 
could  not  pass  without  indorsement  by  mere  delivery ;  and  on  this  day  no  cause 
being  shown,  he  made  the 

Rule  absolute. 


THORNTON  et  al.  v.  KEMPSTER. 

[1  Marsh.  355.  S.  C] 

If  a  broker,  employed  both  by  seller  and  bnyer,  negotiates  a  sale,  but  by  mistake  deliTen 
■  to  the  several  parties  sale-notes  diflferently  describing  the  goods,  no  contract  arises. 
A  broker  employed  by  the  plaintiffs  to  sell  Fetergburgh  clean  hemp,  and  by  the  detiendant 
to  buy  hemp,  sold  to  the  defendant,  and  gave  him  by  mistake  a  sale-note  ot  Riga  Rhine 
hemp,  a  description  of  hemp  of  a  different  quality  trom  the  Petersburghj  and  gave  the 
plaintiff  a  note  of  the  aale  of  Fetersburgk  clean  hemp.  Held  that  do  contract  for  the  sale 
of  the  hemp  in  question  subsisted  between  the  parties. 

The  plaintifls  declared  upon  a  contract,  whereby  the  defendant  agreed  to 
purchase  of  them,  who  then  agreed  to  sell  to  the  defendant  a  certain  quantity, 
10  wit,  ten  tons,  of  sound  and  mercliantable  Si,  Petershargh  clean  hemp,  ex 
AfUittta  of  the  plaintiffs,  at  a  certain  price,  to  wit,  88/.  per  ton,  to  be  paid 
for  as  therein  specified,  and  averred  a  breach  in  the  defendant's  not  receiving 
the  hemp,  and  paying  for  it  accordingly.  The  third  count  stated  a  contract  by 
the  plaintiffs  to  sell  to  the  defendant  ten  other  tons  of  hemp,  (not  specifying  the 
quality,)  and  a  similar  breach.  The  action  was  tried  at  the  London  sittings 
after  Trinity  term,  1814,  before  *Gibb8,  C.  J.,  when  it  appeared  that  rf»o7 
the  plaintiffs  being  possessed  of  a  quantity  of  PeUrsburgh  clean  hemp,  ^  ^ 
employed  a  broker  to  sell  it,  who  acted  as  broker  for  both  parties,  and  after 
contracting  for  the  sale,  had  signed  and  delivered  to  the  defendant  a  sale-note  in 
the  following  terms :  **  Bought  for  account  of  the  defendant  from  the  plain liff^s 
ten  tons  sound  and  merchantable  Biga  Rhine  hemp,  ex  Jinnetta,^^  and  sub- 
joined the  price  and  mode  of  payment.  But  he  delivered  to  the  plaintiffs  a 
sale-note,  stating  the  defendant  to  have  bought  of  the  plaintiffs  ten  tuns  of  St, 
PeUrsburgh  clean  hemp,  (subjoining  the  price  and  terms,)  ex  Annetfa,  The 
description  of  hemp  contained  in  the  first-mentioned  note  was  inserted  by  mis- 
take of  the  broker,  and  designated  goods  of  a  materially  different  quality  from, 
and  of  higher  value  than  those  described  in  the  last.  It  was  first  objected  that 
there  was  a  variance  between  the  description  of  the  hemp  alleged  to  be  sold  in 
the  first  count,  and  the  description  contained  in  the  sale-note  delivered  to  the 
defendant ;  but  the  plaintiffs  being  enabled  by  their  third  count  to  recover  upon 
a  contract  for  the  sale  of  hemp  of  any  description,  it  was  then  objected  that 
there  was  no  contract  between  tiie  parties  for  the  sale  of  any  hemp  whatever. 
Gibb$i  ^*  J*f  thought  that  there  was  no  mutuality ;  the  broker  who  was  the 
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agent  of  both,  ha/ing  done  nothing  which  bound  both  parties  to  the  same  bar- 
gain :  but  permitted  the  jury  to  find  a  verdict  for  the  plaintifTs,  subject  to  the 
point  reserved. 

Accordingly  Pdl^  Seijt,  in  this  term  obtained  a  rule  nitf,  to  set  aside  the 
verdict  and  enter  a  nonsuit ;  against  which 

Shepherd^  Solicitor- General,  on  this  day  showed  cause.  He  contended  that 
the  plaintitts  were  not  bound  by  the  paper  which  had  been  delivered  to  the  de- 
*7S81  fendant,  but  *that  they  might,  without  calling  for  the  production  of  that 
^  paper,  recover  on  proof  of  the  sale^note  which  the  broker,  who  was 
agent  for  the  defendant,  had  delivered  to  themselves,  and  which,  therefore, 
alone  sufficiently  constituted  a  contract  binding  upon  the  defendant :  and  that 
if  the  platntiflTs  proceeded  to  enforce  that  contract,  the  defendant  did  not  dis- 
prove its  existence  by  showing  the  existence  of  another  instrument  of  con- 
tract, which  he  on  the  other  hand  might  perhaps  likewise  enforce. 

The  court  desired  him  to  consider  it  in  the  same  light  as  if  there  had  been 
no  intervention  of  a  broker,  but  the  plaintilfs  had  with  their  own  hand  delivered 
to  the  defendant  the  one  note,  and  the  defendant  had  with  his  own  hand  deliv- 
ered to  the  plaintiffs  the  other  note ;  in  what  condition  would  the  parties  then 
stand  ?  or  what  contract  would  there  then  be  subsisting  between  them  ?  For 
the  contract  must  be  on  the  one  side  to  sell,  and  on  the  other  side  to  accept,  one 
and  the  same  thing.  It  had  truly  been  urged  that  contracts  might  subsist  which, 
by  reason  of  the  statute  of  frauds  could  be  enforced  by  one  party,  although  they 
could  not  be  enforced  by  the  other  party :  but  the  statute  of  frauds  in  that  re- 
spect threw  a  difficulty  in  the  way  of  the  evidence ;  the  objection  did  not  inter- 
fere with  the  sobstance  of  the  contract ;  and  it  was  the  negligence  of  the  other 
party  that  he  did  not  take  care  to  obtain  and  preserve  admissible  evidence  to 
enable  himself  also  to  enforce  it.  But  the  objection  in  the  present  case  went 
to  the  substance  of  the  contract :  the  parties,  so  far  as  appeared,  had  never 
agreed  that  the  one  should  buy  and  the  other  accept  the  same  thing ;  conse- 
quendy  there  was  no  agreement  subsisting  between  them.  The  rule,  there- 
fi>re,  must  be  made 

Absolute. 

Buty  Serjt.,  and  PelU  were  to  have  supported  the  rule. 


•789]  •HARMER  v.  RAYMOND  et  aL 

[1  Marsh.  363.  3.  C] 

In  an  action  on  the  case  for  running  foul  of  poets  fixed  in  the  river,  supporting  the  plain- 
tiff *8  wharf  it  is  not  necessary  to  prove  tne  posts  or  wharf  to  be  at  the  place  at  which 
they  are  under  a  videlicet  alleged  to  be  situate. 

SuRRT.  The  plaintiff  in  his  declaration  stated  that  he  w^  lawfully  possessed 
of  a  wharf  situate  by  the  side  of,  and  near  to  the  river  Thames^  to  wit,  at  Kings- 
ton<t  in  the  parish  of  St.  Samour,  Souihwark^  in  the  county  aforesaid,  and  which 
wharf  was  then  there  supported,  protected  and  defended  by  certain  posts  and 
piles  there  then  standing  and  being;  and  the  plaintiff  was  also  lawfully 
poMessed  of  two  skiffs  or  boats  then  lawfully  being  in  the  Thamtn  near  to  the 
plaintiff's  wharf,  to  wit,  at  JKingstan  aforesaid,  &c.,  and  the  defendants  were 
possessed  of  divers  barges  then  lying  in  the  Thames  near  the  skiffs  of  the 
plaintiff,  to  wit,  at  Kingston^  and  that  the  defendants  wrongfully  and  injuriously 
moQfied  thirir  baiges  athwart  the  stem  of  the  skiffs,  and  so  negligently  conducted 
themselves  in  so  mooring  them,  that  through  the  mere  negligence,  unskilfulness, 
and  mismanagement  of  £e  defendantSi  by  theoiselves  and  their  servaxls,  the  ioe 
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then  on  the  77uime8  forced  and  drove  the  defendanti*  baigee  with  great  violence 
upon  and  against  divers,  to  wit,  five,  of  the  piles,  and  five  of  the  poets  of  the 
plaintiff,  and  thereby  greatly  broke  damaged  and  destroyed  the  posts  and  piles 
.of  the  wharf,  and.  sunk  and  destroyed  the  plaintiflT^s  skiffs  and  boats.  The  cause 
was  tried  at  the  Surry  summer  assiies,  1814,  before  Healh^  J.,  when  it  appeared 
that  the  wharf  mentioned  in  the  declaration  was  not  situate  at  Kingston,  but  at 
Horslydown^  in  the  parish  of  St.  Saviour* a,  Southwark,  The  damage  done 
to  the  boats  of  the  plaintifi*  was  not  occasioned  by  any  violence  immediately 
received  from  the  bai^s  of  the  defendants,  but  floating  ice  having  driven  the 
defendfints'  barges  from  their  moorings,  they  drifted  against  certain  baiges  of 
the  plaintiff,  and  impelled  them  *against  otlier  boats  of  the  plaintiff  lying  r#7gr) 
within  the  former,  which  were  diereby  injured.  The  defendant's  baigea  ^ 
also  dxuve  against  and  injured  certain  posts  belonging  to  the  piaintiflf;  those 
posts,  Lowever,  did  not  support  the  wharf,  but  were  fixed  in  the  bed  of  the 
liver  at  the  distance  of  forty  feet  from  tlie  wharf,  and  were  used  for  the  pur- 
pose of  mooring  craft  thereto,  and  fonning  an  inclosure,  which  prevented  the 
traft  from  driving  with  the  tide.  For  the  defendant  it  was  objected,  that  under 
these  circumstances  not  one  of  the  grievances  chained  in  the  declaration  was 
proved.  Heathy  J.  considered  that  the  situation  of  the  posts  had  been  so  fixed 
.by  a  local  description,  that  it  was  necessary  to  prove  them  to  be  in  the  place 
alleged,  in  which  the  plaintifi*  failed;  and  considering  that  the  case  of  Fritfi 
V.  Gray,  4  7*.  i?.  561,  n.  (where  on  a  contract  to  procure  a  booth  on  Barnet 
common  for  the  races,  the  court  held  that  the  averment  that  Bamet  common 
was  in  Middlenex  was  perfectly  immaterial  to  the  merits  of  the  action,)  had 
recendy  been  overruled  in  this  court,  and  adhering  to  the  distinction  taken  in 
Brewry  v.  Twias,  ibid.  538,  he  directed  a  nonsuit. 

Sliepherdi  Solicitor-general,  in  this  term  moved  to  set  aside  the  nonsuit  and 
have  a  new  trial,  u|K>n  tlie  ground  that  it  >vas  perfecUy  immaterial  to  the  issue 
joined  whether  the  tort  was  committed  at  Kingaton,  or  elsewhere  within  the 
.county,  and  that  the  averment  of  any  parish  or  place  within  the  county  was 
sufficient.  The  local  description  was  mere  venue  and  matter  of  form.  Kirt- 
land  V.  Potnaett,  1  Taunt.  570.  In  use  and  occupation  the  parish  is  imma- 
terial. So,  in  case  for  a  libellous  nuisance,  Jefftriea  v.  Buncombe,  2  Camp, 
3;  [11  East,  227.  S.  CI  and  in  the  case  of  The  Company  of  Proprietora  of 
the  Meraey  and  Irwell  Aavigafion  v.  Bouglaa,  2  Eaat,  497,  which  was  for  a 
nuisance  in  obstructintr  a  navigable  canal,  it  was  held  that  an  allegation  rtayni 
*that  the  defendants  obstructed  at  Preaton  the  river  which  was  situate  ^ 
ebewhere,  was  not  to  be  taken  as  local  description,  but  as  venue,  which  was 
immaterial. 

The  court  granted  a  rule  niai  upon  this  ground. 

Beat,  Serjt..  on  this  day  showed  cause  against  the  rule.  He  contended,  first, 
that  it  was  necessary  to  prove  the  local  situation  of  the  posts  as  averreii ;  but 
if  not,  he  was  entitled  tq  maintain  his  nonsuit  on  the  ground  that  the  posts  which 
•had  been  injured  were  not,  as  alleged,  posts  supporting  and  protecting  the  whart*; 
and  the  only  other  cause  of  action  alleged,  the  injury  done  to  the  plaintiff's 
boats,  clearly  was  not  proved;  for  the  damage  sustained  by  them  was  conse- 
quential and  not  immediate.  He  ofiered,  however,  to  pay  14/.  59.  6(/.,  the 
amount  of  the  damage  of  which  tlie  plaintiff  had  delivered  a  particular  under  a 
judge's  order,  if  the  defendant  would  consent  to  a  atet  proceaaua.  As  to  the 
.failure  in  proof  of  the  alleged  local  description,  the  court  expressed  a  distinct 
opinion,  that  the  case  of  the  Meraey  and  Irwell  navigation  agamst  Bougias 
governed  this,  that  tlie  description  of  the  place  was  to  be  taken  merely  as  venue, 
and  that  the  nonsuit  could  not  be  supported  on  that  ground;  but  feeling  the 
weight  of  the  other  objections  to  the  plaintifif's  recovery,  they  gave  the  parties 
time  to  treat  for  a  atet  proceaaua^  to  which  on  this  day  the  solicitor-general  sig- 
uided  the  plaintiff's  coosent. 
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•SLARK  V.  H16H6ATE  ARCHWAY  COMPANY. 


If  a  Gorpormtion  is  authoriied  to  raiie  money  on  promissory  notes  for  a  particular  purpose, 
semkl0  that  evidence  may  be  received  to  impeach  the  notes,  by  showing  they  were  issucii 
for  another  purpose. 

Whether  a  local  act.  enabling  a  corporation  to  issue  promissory  notes  under  their  seal,  en- 
ables them  to  make  a  promise,  and  subjects  them  to  an  action  of  as»umpMU  as  incident 
to  the  making  of  promissory  notes,  qmure. 

The  plainiiflf  declared  that  the  Highgatt  Archway  Company^  made  their  cei*- 
tain  promissory  note  in  writing,  and  delivered  the  same  lo  J.  ^aah^  and  thereby 
promised,  two  months  after  date,  to  pay  J.  Nash  or  onler  1000/.  for  value  re- 
ceived»  and  that  A'curA  indorsed  to  the  plaintiff,  by  means  whereof  and  by  force 
of  the  statutes,  the  company  became  liable  to  pay  the  plaintiff  that  sum,  and 
being  liable,  undertook  and  promised.  The  second  count  stated  that  the  defend 
ants  made  the  note  under  the  common  seal  of  the  company,  and  averred  their 
promise  as  before.  There  were  similar  counts  upon  another  note,  and  a  count 
in  asaumpiferunt  upon  an  account  stated.  By  statute  52  G,  3.  c,  146.  (local 
and  personal)  9.  6.  the  Highgaie  Archway  dmpany  are  authorized,  in  case 
they  shall  think  it  meet  and  expedient,  to  twrrow  the  sum  of  70,000/.  or  any 
part  or  parts  thereof  upon  promissory  notes  under  the  common  seal  of  the  com- 
pany, and  all  such  notes  shall  be  made  payable  in  such  manner,  and  at  such 
time  or  times,  and  with  such  legal  rate  of  interest,  as  the  directors  of  the  com- 
pany sliall  think  proper,  and  all  such  notes  shall  be  made  either  with  or  with- 
out a  power  in  the  respective  holders  thereof,  to  have  an  opuon  of  becoming  a 
proprietor  of  a  share  of  50/.  in  the  said  undertaking,  in  lieu  of  the  principal 
UKHiey  by  such  several  promissory  notes  to  be  8ecure<l,  or  so  much  or  such 
part  thereof  as  the  company  or  tlieir  directors,  aiid  the  person  advancing  such 
money  on  the  security  of  those  notes,  shall  jointly  agree  upon,  provided  that  no 
person  shall  in  any  case  be  admitted  to  be  a  proprietor  of  any  share  in  the  said 
undertaking,  in  lieu  of  a  less  principal  sum  of  money  than  50/.  advanced  on  the 
^^^->  security  of  such  notes ;  *and  the  terms  and  particulars  upon  which  the 
^^  -^  respective  holders  of  such  notes,  shall  be  entiUed  to  such  option  of  be- 
coming proprietors  in  the  undertaking,  shall  be  fully  expressed  and  set  forth  in 
the  said  several  and  respective  notes.  For  the  defendant  it  was  objected  at  the 
trial,  which  took  place  before  Giitbd^  C.  J.,  at  the  sittings  in  JUiadlesex,  after 
trinity  term,  1814,  that  the  action  could  not  be'  maintained,  first,  because  the 
notes,  which  upon  the  proof  were  under  the  common  seal  of  the  company,  were 
deeds,  and  could  not  therefore  be  the  subject  of  an  action  of  aasumpsUf  secondly, 
because  the  defendants,  who  were  a  corporate  body,  could  not  make  a  promise, 
and  could  only  bind  themselves  by  deed  under  their  common  seal.  Thirdly, 
that  the  notes  were  not  made  in  form  pursuant  to  the  sixth  section  of  the  act, 
which  alone  authorised  the  company  to  issue  them,  inasmuch  as  the  makers 
ought  to  have  expressed  in  tlie  body  of  the  note  the  terms  upon  which  they 
were  issued,  and  the  circumstances  of  the  bai^in  between  tlie  makers  and  the 
holders.  Fourthly,  they  ofl'ered  to  prove  that  these  notes  were  drawn  and 
issued  merely  for  the  accommodation  of  the  payee,  and  not  for  the  purposes  of 
completing  tlieir  works,  for  which  only  the  company  were  authorized  by  their 
acts  of  parliament  to  raise  tlie  sums  therein  mentioned,  and  that  unless  the 
money  were  raised  expressly  for  those  purposes,  the  notes  were  illegal,  not 
being  otherwise  taken  out  of  the  general  prohibition  contained  in  the  statute  6 
Ann.  c.  22.  8.  9,  to  all  bodies  politic  or  corporate  whaUoever,  and  to  all  other 
persons  whatsoever,  united  or  to  be  united,  in  covenant  or  partnership,  exceed- 
ing the  namber  of  six  persons,  in  England^  to  borrow,  owe,  or  take  up  any 
0ttm  or  sums  of  money  on  their  bills  or  notes  payable  at  demand,  or  at  any  less 
time  dian  six  months  from  the  borrowing  thereof,  during  the  continuance  of  the 
governor  and  company  of  the  bank  of  England.     Gibba^  C.  J.»  rejected  th» 
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evidence  of  *the  purpose  for  which  the  notes  were  made,  thinking  that  r^^nA 
if  the  company  was  warranted  by  their  act  in  issuing  notes  payable  to  ^ 
order,  it  could  not  be  the  intention  of  the  act  that  an  innocent  indorsee  for  a 
valuable  consideration  should  be  bound  to  look  to  a  fact  of  which  he  must  neces- 
sarily be  ignorant,  viz.  the  reasons  which  induced  the  company  to  issue  those 
notes,  or  should  be  afiected  by  the  circumstance  that  the  makers  of  the  notes 
had  it  in  their  minds  to  apply  the  money  thereby  raised,  to  one  purpose  or  to 
another.  He  thought  the  statute  must  be  considered  as  merely  directory  as  to 
that  point.  The  jury  found  a  verdict  for  the  plaintiff  subject  to  the  pomts 
reserved. 

Vaughan^  Seijt.,  in  this  term,  moved  to  arrest  the  judgment  upon  the  first 
three  points,  and  for  a  new  trial  on  the  fourth.  He  urged  that  it  was  never 
intended  that  this  company  should  be  erected  into  a  banking  company  for  gen- 
oral  purposes,  in  repeal  of -the  8th  and  ninth  ff^,  3,  c.  20,  a,  28,  and,  therefore, 
they  were  bound  to  bring  themselves  within  the  special  power  of  this  act,  and 
to  express  in  their  notes  whether  they  gave  the  payee  an  option  of  becoming 
a  proprietor  or  did  not,  and  if  they  did,  then  they  were  bound  to  express  the 
terms  of  the  option,  otherwise  the  notes  were  void. 

The  court  intimated  that  where  no  option  was  expressed  on  the  face  of  the 
note,  it  was  sufficiently  apparent  that  no  such  option  was  given :  and  that  in 
such  case  the  note  needed  not  to  differ  in  form  from  an  ordinary  promissory 
note.  If  it  were  intended  to  give  to  the  holder  an  option  of  becoming  proprie- 
tor, the  note  must  express  the  terms  of  such  option.  Upon  the  first  objection, 
that  asiumpint  would  not  lie  against  a  corporation,  the  court  clearly  agreed 
thereto,  unless  the  act  which  authorized  *the  making  of  promissory  rm^^K 
notes,  eo  nomifUf  by  a  corporation,  ex  vi  termini  impliedly  empowered  ^ 
the  corporation  to  make  a  promise,  which  was,  therefore,  the  point  to  be  con- 
sidered. They  granted  a  rule  nisi  as  well  in  arrest  of  judgment  as  for  a  new 
trial. 

On  this  day  Bestf  Serjt.,  was  prepared  to  have  shown  catise  and  Vaugkan 
to  support  the  rule,  but 

The  courts  without  argument  or  discussion  of  the  rule  in  arrest  of  judgment, 
made  the  rule  for  a  new  trial. 

Absolute.! 

t  [See  3  Bam  &  Aid.  1,  BrougJdon  v.  Jifandkester  Water  Worka  Company.    1  Starkis 
459,  Wigan  v.  Fowler.] 


DOE,  on  Demise  of  CHEERE  et  al.  v.  SMFFH. 

[1  Marsh.  359.  S.  C] 

A  covenant  that  the  lessee,  his  executors,  or  administrators  will  not  assign,  does  not  bind 
hia  assignees. 

it  a  lessee  covenants  not  to  assign  and  becomes  bankrupt,  and  his  assignees  take  to  the 
lease,  his  covenant  is  discharged  by  49  G.  3,  e.  121,  a.  19,  although  a  breach  of  it  had  be- 
come impossible,  by  reason  that  he  no  longer  had  the  subject  matter  respecting  which 
the  covenant  was  made. 

And,  therefore,  if  he  comes  in  again  as  assignee  of  his  assignees,  he  shall  not  be  charged 
with  this  covenant,  and  it  is  no  breach  if  he  assigns. 


This  ejectment  was  tried  at  the  JVeatminster  sittings  after  TVinify  term, 
1814,  before  Gibba^  C.  J.  It  was  brought  to  recover  possession  of  a  house  on 
the  sof//A  side  of  Charing-Croaan  wliich  Sir  ff  m.  Cheere^  Bart.,  by  indenture 
demised  to  John  Rogera^  his  executors,  administrators,  and  assigns,  with  a 
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provbo,  that  if  Jiogers^  his  executors,  or  administrators  should  break  or  not 
perform  all  or  any  of  the  covenants  thereinafLer  contained  on  tlie  behalf  of 
Mgera^  his  executors,  or  administrators,  to  be  kept  and  performed,  the  lessor, 
his  heirs,  or  assigns,  might  re-enter,  &c.,  and  Rogers  covenanted  that  he,  his 
executors,  or  administrators,  should  not  nor  would  during  the  term  thereby  de- 
mised, grant,  demise,  let,  set,  sell,  assign,  set  over,  or  part  with  that  indenture 
•TOAl  ^^  ^^'^^^t  or  *the  premises  thereby  demised,  or  any  part  or  parcel  thereof, 
^  for  all  or  any  part  of  the  term  thereby  demised,  or  grant  any  underlease 
thereof,  unto  any  person  or  persons  whomsoever,  without  the  special  license 
and  consent  of  Sir  fVm.  C/uere,  his  heirs,  or  assigns,  first  had  and  obtained 
under  his  or  their  hand  and  seal  for  that  purpose.  The  lessee  being  declared 
a  bankrupt,  the  commissioners  assigned  all  his  estate  to  their  messenger,  wiio 
assigned  to  assignees  chosen  by  the  creditors  under  the  commission ;  and  by 
indenture,  reciting  that  tlie  assignees  had  agreed  for  the  absolute  sale  of  the 
premises  to  Palmer  for  300/.,  Uie  assignees  bargained,  sold,  assigned,  trans- 
ferred, and  set  over,  and  Rogers  granted,  bargained,  sold,  assigned,  ratified,  and 
confirmed  the  premises  to  Palmer  for  the  residue  of  the  term,  subject  to  t)ie 
payment  of  the  rent,  and  observance  and  performance  of  the  covenants  in  the 
lease  reserved  and  contained.  Palmer^  for  300/.,  assigned  lo  Rogers,  Rogers 
underlet  to  the  defendant,  at  an  advanced  rent,  for  three  years,  and  this  eject- 
ment was  brought  to  recover  the  premises  upon  a  supposed  forfeiture  of  the 
lease  by  a  breach  of  the  covenant.  The  jury  found  a  verdict  for  the  plaintiff, 
witli  liberty  for  the  defendant  to  move  lo  set  it  aside  and  enter  a  nonsuit. 

Bestj  Serjt.,  accordingly  on  a  fonner  day  in  this  term  moved  for  a  rule  nisi, 
first,  upon  the  ground  that  the  terms  of  the  condition  did  not  extend  to  prevent 
an  assignee  from  assigning,  the  lessee's  assigns  not  being  therein  named.  But 
if  the  covenant  had  extended  to  assigns,  the  assignees  of  the  bankrapt  were 
freed  from  it  by  operation  of  law.  Philpoi  v.  Iloare,  2  Atk.  219.  It  is  there 
also  expressly  held  thai  the  assignment  by  the  assignees  of  a  bankrupt  is  no 
breach  of  such  a  covenant.  The  statutes  taking  the  possession  from  the  bank- 
^'^a?!  ^^'P^  ^"^  enabling  the  assignees  to  sell  for  the  purpose  of  paying  *his 
*  ^  debts,  their  operation  is  equivalent  to  an  actual  license  by  the  lessor, 
3nd«  therefore,  brings  diis  within  the  doctrine  of  Dumporl^s  case,  4  Co.  119, 
that  the  restriction  is  gone  for  ever.  [7*Ae  court  relieved  him  from  this  part 
of  his  argtiment,  for  they  were  all  agreed  that  an  underletting  or  assignment  by 
an  assignee  was  not  a  breach  of  the  covenant,  and  that  the  only  question  was, 
whether  the  underletting  by  Rogers,  after  the  estate  came  back  to  him,  was 
a  forfeiture.!  The  circumstance  of  Rogers  becoming  a  bankrupt  was  no 
breach  of  the  covenant,  which  extends  only  to  voluntary  letting ;  he  again 
comes  in  clothed  with  an  entire  new  character,  that  of  assignee,  and  in  such 
character  he  is  not  bound  by  the  covenant  not  to  assign  ;  that  covenant,  so  far 
as  it  was  personal  to  him,  was  destroyed  by  the  bankruptcy,  and  it  would  be 
carrying  the  doctrine  of  forfeiture  further  than  it  has  ever  yet  been  carried,  to 
hold,  that  in  his  new  character  of  assignee  he  is  bound  by  tlie  same  covenants 
by  which  he  was  bound  in  his  character  of  lessee. 

Tlie  court  granted  a  rule  nisi. 

Lens,  Serjt.,  on  this  day  showed  cause  against  the  rule.  The  statute  49  G. 
3.  c.  121.  s.  19,  does  not  apply  to  this  case.  It  enacts,  **  that  in  all  cases  in 
which  a  commission  of  bankrupt  shall  be  sued  forth  against  any  person  entided 
to  any  lease,  and  the  assignees  shall  accept  the  same,  and  the  benefit  thereof, 
as  part  of  the  bankrupt's  estates  and  effects,  af\er  such  acceptance  the  bankrupt 
shall  not  be  liable  to  be  in  any  manner  sued  in  respect  or  by  reason  of  any  sub- 
sequent non-observance  or  non-performance  of  the  conditions,  covenants,  or 
agreements  therein  contained."  This  case  is  not  within  the  mischiefs  intended 
to  be  thereby  remedied,  which  was,  that  after  bankrupts  were  stripped  of  their 
•70fl1  ^®^^^*  which  were  gone  to  pay  their  creditors,  although  the  action  *of 
•I  debt  was  taken  away,  they  remained  continually  liable  to  actions  for  the 
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non-peribrmance  of  all  express  covenants  during  (he  residue  of  the  term.  13ut 
it  is  uot  a*  hardship  to  bind  the  bankrupt  still  to  those  covenants  which  are 
nugatory  unless  the  estate  remains  with  him :  he  cannot  assign  unless  the  estate 
remains  witli  him.  The  law  has  provided  that  the  taking  the  estate  from  him 
by  bankruptcy  is  not  such  an  assignment,  of  which  the  lessor  may  take  advan- 
tage by  way  of  forfeiture :  but  when  the  estate  gets  back  to  the  lessee,  he  is  in 
the  same  state  and  relation  he  originally  was  in;  he  cannot  commit  a  breach 
but  by  hiv  voluntary  act;  he  is  not  the  less  a  lessee  because  the  estate  has  passed 
through  Palmtr^  though  it  is  accidental  that  he  be^^omea  again  possessed  of  the 
lease;  and  there  is  no  reason  why,  on  account  of  the  bankruptcy  he  should  be 
less  bound  by  this  covenant  The  statute  determines  all  covenants  to  which 
he  would  otlierwise  have  remained  liable,  when,  by  having  lost  his  estate,  he 
has  lost  that  in  respect  of  which  he  intended  to  be  liable :  but  this  was  not  such 
a  covenant,  he  never  could  be  liable  in  respect  of  this  covenant,  unless  at  sucii 
time  as  he  had  the  estate.  This  was  a  covenant  in  gross  with  the  lessee,  his 
executors,  and  administrators,  and  never  went  to  his  assignees  at  all.  It  did  not 
bind  Bogers  either  speciticany  as  lessee  or  assignee :  it  was  personal  between 
Rogers  and  his  lessor  only,  and  if  he  was  again  possessed  of  that  thing  which 
he  covenanted  that  he  would  not  part  with,  having  it  in  his  power  to  break  or 
perform  the  covenant,  he  is  bound  to  perform  it,  jor  until  he  is  in  possession  of 
the  estate,  tlie  covenant,  from  the  very  nature  of  it,  cannot  operate,  but  he  is 
bound  to  perform  it  whenever  it  can  operate.  No  policy,  either  of  the  bank- 
rupt law  or  otherwise,  required  that  this  covenant  should  be  destroyed ;  and  as 
no  necessity  of  doing  justice  under  the  statutes  of  bankruptcy  requires  this 
benefit  to  be  taken  from  the  lessor,  there  is  no  reason  why  he  should  *be  r.-gg 
deprived  of  it.  The  lessee  has  never  sustained,  nor  been  in  a  condition  ^  ' 
to  sustain,  any  injury  by  this  covenant  and  the  Bankruptcy  which  has  followed 
on  it.     The  argument  stands  quite  clear  of  the  bankrupt  laws. 

Best,  who  would  have  supported  his  rule,  was  stopped  by  the  court. 

GiBBS,  C.  J.  This  is  an  ejectment  founded  on  a  supposed  forfeiture  of  a 
lease  by  the  lessee  having  assigned.  Rogers  was  the  lessee  for  twenty-one 
years:  he  covenants  that  he,  his  executors,  or  administrators,  would  not  demise, 
let,  set  over,  or  depart  with  that  indenture  of  lease,  or  the  premises.  There  is 
a  clause  for  re-entry  on  breach  of  any  covenants.  Rogers  becomes  a  bankrupt: 
his  assignees  take  to  the  lease,  and  assign  it  to  Palmer^  who  assigns  to  Rogerjs. 
Nan  constat  that  Palmer  hath  not  purchased  it.  There  is  a  subsequent  assign- 
ment by  Rogers,  If  he  had  actually  assigned  it  while  he  remained  lessee,  no 
doubt  it  would  have  been  a  breach,  and  ibrfeiture,  but  the  covenant  does  not 
extend  to  assigns.  Rogers  stood  in  the  condition  of  assignee :  that  interest 
which  he  assigned  over,  must  be  considered  as  the  interest  which  he  purchased 
as  assigoee,  not  what  he  originally  had:  this,  therefore,  ought  not  to  be  con- 
sidered as  an  assignment  by  the  lessee.  I  should  have  doubted,  but  for  ths 
statute  49  G.  3,  whether  this  would  not  fall  within  the  original  covenant ;  for 
he,  Rogers,  does  assign  and  demise,  but  there  can  be  no  forfeiture  by  the  assign- 
ment of  Rogers,  unless  there  was  a  breach  of  a  covenant  of  Rogers,  and  the 
covenant  o{  Rogers  was  at  an  end.  It  is  truly  said  by  the  counsel  for  tJie  plain- 
tiflf,  that  no  purpose  of  policy  is  answered  by  putting  an  end  to  this  covenant. 
Uut  the  question  is,  whether  the  legislature  has  not  used  such  extensive  words, 
as  to  put  an  end  to  all  covenants  of  the  lessee  whatsoever,  and  we  are  r^^onn 
of  opinion  that  they  have.  The  words  are,  that  he,  ^  shall  not  be  liable  ^ 
to  be  in  any  manner  sued  in  respect  or  by  reason  of  any  subsequent  non-obser- 
vance or  non-performance  of  the  conditions,  covenants,  or  agreements  therein 
contained."  This  is  an  express  absolution  of  the  lessee,  from  all  the  covenants 
contained  in  the  lease,  afler  the  assignees  shall  have  taken  possession  of  the 
lease.     The  act  of  Rogers  is,  therefore,  no  forfeiture. 

Heath,  J.,  concurred. 

CuAXBBE,  J.     I  am  of  the  same  opinion  :  the  statute  clears  the  bankrupt 
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where  the  lease  is  accepted  by  the  aaaigQees,  of  aH  responsibility  under  his 
covenant.  When  he  comes  in  again,  he  comes  in  under  entire!}*  a  different 
character :  for  any  thing  that  appears,  be  may  have  purchased  the  lease  for  a 
valaable  consideration ;  and,  therefore,  is  not  in,  merely  under  the  lessor,  but 
partly  under  those  who  had  a  right  to  assign.  We,  therefore,  are  of  opinion 
that  it  is  no  forfeiture,  and  that  the  rule  must  be  made 

Absolute. 


•801]      •WEALD  of  KENT  Canal  Company,  v.  ROBINSON. 

The  adiniDiitrfttor  of  a  subscriber  to  a  projected  canal,  deceased  before  the  act  paBsen  for 
making  it,  cannot  be  saed  aa  a  aubscriber  to  the  undertaking,  or  proprietor  of  eharea. 

And  where  the  act  indemnified  executors  and  adminiairatora  against  uiein^egtui que  t rust », 
if  ihey  abould  pay  ealla  upon  the  shares  of  deceased  persons  out  of  their  effects,  and  en- 
abted  the  company,  if  the  executors  bad  not  asseie,  or  refused  to  pay.  to  transfer  the 
shares  to  others  who  would  repay  to  the  administrators  the  calls  paid  on  the  shares,  and 
pay  the  future  calls ;  and  if  no  persons  would  take  them,  then  to  deciaro  the  shares  for- 
ieiied  ID  the  company ;  aemble,  that  no  action  can  be  maintained  against  an  administra- 
tor, ihoogb  he  has  paid  one  call,  for  not  paying  subsequent  calls. 

Thb  plaintiffs  declared  in  debt,  for  that  they  ailer  the  passing  an  act  52  O. 
3.,  for  making  a  canal  from  tlie  Medway^  near  Brarutbridges,  Ktnt^  to  extend 
to  and  unite  with  the  Rayal  MUUwry  Cantd  at  Appltdore^  by  virtue  of  the 
powers  thereof,  raised  and  contributed  among  themselves  a  competent  sum  for 
ihe  purposes  therein  mentioned,  not  exceeding  320,000/.  viz.  280,000/.,  and 
which  sum  was  divided  into  two  thousand  eight  hundred  shares.  And  that  the 
defendant  afterwards  was,  and  from  thence  hitherto  had  been,  and  still  was,  a  sub- 
scriber to  the  undertaking,  and  the  proprietor  of  divers,  to  wit,  twenty-five  shares, 
amounting  to,  viz.  2560/.,  and  that  the  general  committee  of  management  of  the 
company,  duly  appointed  under  the  provisions  in  that  act,  under  the  act  on  the 
10th  of  November^  1812,  made  a  call  for  money  from  the  several  subscribers  to 
and  proprietors  of  shares  in  ihe  undertaking,  of  4/.  lOs,  for  every  share,  and  ap- 
pomted  the  place  of  payment,  and  gave  notice  in  newspapers  therein  mentioned, 
»nd  by  letter  from  the  company's  clerks,  addressed  and  delivered  to  the  defendant, 
60  being  such  proprietor  of  shares,  and  showed  the  amount  of  the  defendant's 
proportion,  and  non-payment,  whereby  an  action  had  accrued  to  demand  112/. 
iO«.,  and  also  twenty-five  pounds,  being  after  the  rate  of  one  pound  for  every 
share  in  respect  whereof  the  defendant  became  such  subscriber  and  proprietor 
Tlie  second  count  stated,  that  the  defendant  was  indebted*  to  the  plaintiffs  in 
112/.  10s.  for  a  certain  call,  to  wit,  a  call  of  4/.  lOs.  per  share  upon  divere,  to 
wit,  twenty-five  shares  in  a  certain  undertaking  in  the  act  specified,  in  respect 
whereof  the  defendant  had  before  that  time  subscribed  a  large  sum,  to  wit 
2500/.,  being  at  the  rate  of  100/.,  for  each  share,  whereby,  and  by  reason  of 
'8021  tlie  sum  remaining  *unpaid,  an  action  had  accrued  to  the  plaintiffs  by 
^  that  act,  to  demand  from  the  defendant  that  sum,  residue,  &c.,  and 
averted  non-payment,  dl&c.  The  act  in  question  passed  on  the  12th  of  Atai/^ 
1812,  and  contained  the  name  of  the  deceased  R.  WUmoU^  among  the  persons 
thereby  incorporated.  Sect.  65,  empowered  the  general  committee  of  manage- 
ment from  time  to  time  to  make  snch  calls  for  money  from  the  subscribers  to, 
^  proprietors  of  shares  in  the  undertaking,  or  persons  who  had  advanced,  or 
might  advance  any  money  on  account  of  such  shares,  or  any  of  them,  in 
order  to  defray  the  expenses  of  the  undertaking,  as  they  should  find  necessary. 
By  iut,  66,  the  respective  persons  who  had  already  subscribed  or  advanced, 
or  who  should  thereafter  subiBcribe  or  advance,  any  money  towards  the  under- 
t^ii^*  or  should  be,  or  become,  ihe  owners  or  proprietors  of  shares  in 
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the  undertaking,  were  required  to  pay  the  sums  by  them  lespectiTely  sob- 
scribed,  or  to  be  called  for,  in  respect  of  the  shares  on  account  of  which  they 
bad  advanced,  or  should  advance  any  money,  or  such  parts  and  proportions 
thereof,   as  should  from  time  to  time  be   called  for  by   the   committee  of 
management ;  and  in  case  of  neglect  to  pay,  such  person  shonld  forfeit  to  the 
company  1/.  for  every  share  for  or  in  respect  whereof  he  had  subHcribed,  or 
advanced,  or  should  subscribe  or  advance,  any  money.     And  it  gave  an  action 
against  defaulters  by  debt  or  on  the  case.     Sect.  67,  enacted,  that  in  actions  for 
calls,  it  slicmld  suffice  to  declare  the  defendant  indebted  for  such  or  so  many 
calls,  of  such  or  so  many  sums  of  money,  upon  such  or  so  many  shares,  for 
or  in  respect  whereof  such  defendant  should  have  subscribed  or  advanced  any 
money,  as  the  case  might  be,  whereby  an  action  had  accrued,  &c.,  and  that 
in  such  actions  it  should  only  be  necessary  to  prove  that  the  defendant  at  the  time 
of  such  call  was  a  subscriber,  or  owner,  or  proprietor  of  such  shares  in  the 
undertaking,  *or  had  paid,  or  advanced,  or  caused  to  be  paid  or  advanced  r^o^o 
some  sum  of  money  in  respect  of  any  such  shares,  and  that  such  call  *- 
was  actually  made,  and  notice  thereof  given  in  pursuance  of  that  act.   By  ».  71, 
if  any  owner  of  shares,  or  person  having  advanced,  or  who  might  advance,  any 
money  for  or  in  respect  of  any  shares,  should  die  before  payment  of  the  full  sum 
to  be  advanced  in  respect  of  each  share  which  he  should  have  been  possessed 
of,  or  entitled  unto,  or  have  made  any  advancement  in  respect  of,  without  having 
made  any  provision  by  will  or  otherwise  how  such  shares  should  be  disposed 
of,  and  how  the  future  calls  in  respect  thereof  should  be  answered,  then  the 
executor  of  any  such  owner  so  dying,  should  be  indemnified  against  all  infants, 
and  all  persons  whomsoever,  for  or  on  account  of  his  having  paid  any  money 
when  called  for  as  aforesaid  to  complete  the  subscription  of  such  deceased 
owner,  or  person ;  but  in  case  such  deceased  owner  or  person  should  not  have 
left  assets  sufficient,  or  if  such  executor  or  administrator  should  neglect  or 
refuse  to  answer  such  calls,  the  company  were  thereby  empowered  and  required 
to  admit  any  other  persons  to  be  proprietors  of  his  shares,  on  condition  that 
they  should  pay  to  the  company  the  calls  unpaid  on  such  shares,  and  also  to 
the  executors  or  administrators  of  such  deceased  owner  or  person,  or  to  other 
the  persons  entided  to  his  or  her  effects,  the  full  sum  paid  by  such  deceased 
owner  or  person,  in  his  lifetime  by  virtue  of  any  calls  upon  such  shares ; 
and  in  case  no  person  should  be  found   willing  to   be  admitted  on  those 
conditions,  such  shares  should  be  forfeited  to,  and  become  absolutely  vested 
in  the  company,  in  trust  for,  and  for  the  benefit  of  the  rest  of  the  proprietors, 
and  might  be  sold  as  other  forfeited  shares  by  virtue  of  that  act.      And  by  the 
73d  section  it  should  be  lawful  for  the  proprietors  of  shares  to  sell  and  dispose 
of  any  shares  which  they  should  be  enutled  to  therein,  subject  to  the  rules  and 
conditions  therein  mentioned,  and  it  *^prescribed  a  form  of  transfer.  And  r».oAj 
on  every  such  sale,  the  transfer,  being  executed  by  the  seller  and  pur-  ^ 
chaser  in  the  presence  of  two  credible  wimesses,  should  be  kept  by  the  purchaser 
lor  his  security,  after  the  clerk  to  the  company  should  have  registered  a  memorial 
of  such  transfer  and  sale  for  the  use  of  the  company,  and  should  have  indorsed 
the  registry  of  such  memorial  on  the  transfer;  and  until  such  memorial  should 
have  been  so  registered,  such  purchaser  should  have  no  part  or  share  of 
the  profits  of  the  navigation,  nor  any  interest  or  dividend  in  respect  of  such 
shares  paid  him,  or  any  vote  in  respect  thereof  as  a  proprietor  of  the  uude^ 
taking.     The  cause  was  tried  before  Heathy  J.,  at  the  Kent  summer  assizes, 
1814,  when  it  appeared  that  Robert  fFilmott^  Esq.  having  in  1809  subscribed 
for  certain  shares  in  the  projected  canal,  and  signed  the  petition  to  parliament 
upon  which  the  act  afterwards  passed,  died,  and  letters  of  administration  were 
in  Alay^  1810,  granted  to  two  others  and  the  defendant,  which  last,  in  June^  < 
paid  a  deposit  of  25/.  on  the  shares  to  Martin  4*  C0'$  bankers  to  the  sub- 
scribers, whose  clerk  three  days  after  applied  by  letter  to  tlie  defendant,  re- 
questing, as  directed  by  the  committee  of  management,  that  the  deposit  oo 
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the  shares  of  which  Mr.  JfVtnott  was  a  proprietor,  might  he  paid  to  Martin 
^'  Co.,  as  it  would  be  shortly  proposed  'to  declare  the  shares  of  defaulters  for- 
feiied.  The  defendantt  in  answer,  apprised  them  of  his  late  payment,  rcqaest- 
ing  to  have  a  ^  printed  receipt  for  that  money,  and  that,  if  there  was  no 
objection  lo  the  receipt  being  given  in  his  own  name,  he  wished  it  to  be  done 
so,  as  he  had  paid  the  money  himself.'*  The  subscribers'  clerk  sent  the  defendant 
on  the  16th  of  Jwu^  1810,  a  receipt  by  Martin  4*  Co.  of  /?.  Wiiniott,  Esq., 
for  an  instalment  of  2.i  per  cent,  on  the  shares  held  by  him  in  the  undertaking. 
'J*lie  administrators  of  fVilmott  in  1810  sold  his  shares  to  a  person,  who  not 
*S061  ^^^  liking  the  speculation,  treated  his  purchase  as  a  ^nullity.  The 
^  defendant  paid  no  money  subsequent  to  the  passing  of  the  act.  In 
June,  1812,  a  committee  of  management  was  appointed,  who,  on  the  24th  of 
October  following,  made  the  call  for  which  this  action  was  brought,  and  applied 
to  the  defendant  by  letter,  to  pay  the  call  upon  the  shares  of  the  late  R.  fVitmott, 
And  the  plaintiiTs  now  sought  to  enforce  the  call  against  the  defendant,  consider- 
ing die  sale  of  the  shares  as  void  for  want  of  compliance  with  the  requisites  of 
the  seveuty-lhird  section,  and  treating  the  defendant  as  having  made  himself 
by  his  letter  of  June,  1810,  the  owner  of  the  shares  in  his  own  right.  For  the 
defendant,  it  was  insisted  that  he  was  not  chargeable,  lirst,  because  he  was  not 
an  original  subscriber,  nor  was  he  a  person  advancing  money  towards  the  shares 
in  his  own  right;  his  request  to  have  the  receipt  given  him  in  his  own  name, 
not  having  been  complied  with ;  nor  was  he  a  purchaser  under  the  act,  nor  in 
aay  wise  personally  admitted  as  a  proprietor  by  the  other  subscribers ;  and  that 
in  liis  character  of  administrator,  tliough  he  had,  under  tlie  71st  section,  the 
power  to  apply  the  assets  of  the  intestate  in  payment  of  the  calls,  if  he  judged  it 
profitable  for  his  estate,  he  had  also  the  power  of  renouncing  the  shares,  which 
the  committee  might,  if  they  pleased,  transfer  to  another  on  the  terms  of  the  Tlst 
section,  or  declare  forfeited.  And  that  even  if  he  were  at  all  liable,  yet  he  was 
not  hable  in  either  of  the  characters  in  which  only  he  was  charged,  viz.  by  the 
first  count  of  the  declaration,  as  having  since  the  passing  of  the  act  become  a 
subscriber  to  the  undertaking,  or  a  proprietor  of  shares;  nor,  as  charged  in  the 
second  count,  as  having  subscribed  for  or  in  respect  of  shares  in  the  undertaking. 
The  provisions  of  the  act  not  being  fully  stated  at  the  trial,  the  jury  found  a  ver- 
dict Ibr  the  plaintiffs,  subject  to  the  point  reserved,  whether  tlie  declaration  pro- 
perly  stated  the  defendant's  liability. 

'806^       ^'S'Ae/yAerc/,  Solicitor-General,  in  this  term  obtained  a  rule  nisi  to  set 
-*  aside  the  verdict,  and  have  a  new  trial. 

Jie$t,  Serjt.,  showed  cause,  and  contended  that  all  the  different  phrases  used 
in  the  act  to  express  persons  interested  in  shares,  were  mere  synonyms,  and 
that  the  defendant  was  sufficiently  described  in  either  count. 

Shepherd  supported  his  rule. 

GiBBs,  C.  J.  According  to  the  plaintiffs'  own  statement,  the  defendant  only 
succeeds  to  the  subscription  of  another,  (though  even  if  that  were  the  case,  wo 
should  have  great  difficulty  to  see  how  the  defendant,  under  the  circumstances, 
could  be  brought  within  the  description  averred  in  the  declaration  as  a  sub* 
scriber,)  but  there  is  no  pretence  for  contending  that  the  defendant  either  fills 
the  character  of  any  subscriber  named  in  the  act,  or  of  any  who  has  subscribed 
since  the  act  passed.  Laying  aside  the  question  of  the  description,  and  going 
U)  the  merits :  the  question  whether  the  company  have  a  right  to  call  on  the 
defendant  in  his  individual  character,  depends  on  this,  whether  he  is  entided  to 
the  subscription  in  his  own  right.  The  facts  are,  that  WilmoU  the  subscriber 
dies,  the  defendant  was  desirous  to  become  an  adventurer,  and  to  have  those 
shares  himself.  The  company  were  bound  by  the  subscription  of  Wilmoti^ 
k>  give  him  those  shares.  The  defendant  sends  money  to  them  in  his  own 
fight:  but  they  send  him  a  receipt  to  fflhnoti:  the  defendant  might  have 
objected,  and  desired  to  have  his  money  back,  but  instead  of  that,  he  must  be 
consideied,  by  keeping  the  receipts,  to  acquiesce  in  taking  the  shares  as  admin* 
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ktrator:  if  the  compaay  wish  to  charge  him  aa  administrator,  the  mode  ii 
pointed  out  by  the  act,  namely,  either  to  give  the  shares  to  another  or  declare 
them  forfeited.  If  this  undertaking  had  proved  a  profitable  *concem,  r»g(v» 
the  defendant  would  certainly  have  been  accountable  to  the  effects  of  his  *- 
intestate  for  the  proceeds,  and,  therefore,  the  piaintiflfs  should  have  sued  him  as 
administrator,  if  at  all. 

Rule  absolute,  to  enter  a  nonsuit,  (being  thus  amended  by  consent) 


WRIGHT  V.  LAMB,  Clerk. 

[1  Marsh.  372.  S.  C] 

Tho  archbishop's  allowance,  signed  after  the  1st  of  July ^  1814,  of  a  bishop's  retrospeciire 
certificate,  granted  under  54  G.  3.  c.  54.  «.  1,  upon  such  a  license  for  special  cause  a<>  is 
authorized  to  be  granted  by  43  G.  3.  c,  84.  t.  20,  makes  the  license  and  certificate  valid 
ab  initio. 

This  was  an  action  commenced  against  the  defendant  for  non-residence  upon 
his  vicarage  of  Banbury,  in  the  county  and  diocese  of  Oxford,  and  his  rectory 
of  Charwelton,  m  the  county  of  Northampton,  and  diocese  of  Peterborough* 
On  the  23d  o(  June,  1814,  the  bishop  of  Oxford  licensed  the  defendant  to  \x 
absent  from  his  benefice  of  Banbury  for  two  years  from  that  date,  on  account 
of  his  iiaving  the  benefice  of  Charwelton,  in  the  county  of  Northampton,  ami 
diocese  of  ^(?/er6orot/^^,  and  the  defendant  residing  at />at7e/t/rj^  witliin  four 
miles  of  the  same,  by  a  license  of  his  diocesan,  and  a  certificate  of  license,  per- 
forming the  duty  of  Chitrwelton  himself,  and  having  a  licensed  resident  curate 
at  Banbury.     To  this  license  the  archbishop  of  Canterbury,  on  the  8ih  of 
November,  1814,  subscribed  his  name  by  way  of  allowance.     The  bishop  of 
Oxford  at  the  time  when  he  granted  the  license,  indorsed  thereon  his  certificate 
of  satisfaction  that  the  cause  of  granting  it  had  subsisted  during  two  years  and 
six  montiis  immediately  antecedent  to  the  grant  thereof,  and  that  he  would  have 
granted  the  defendant  license  of  non-residence  on  his  benefice  of  Banbury  for 
tiint  period,  if  previotisly  applied  for,  and  that  the  conditions  had  been  perfonned. 
This  instrument  *was  registered  on  the  same  day.     The  defendant  had  r*ong 
obtained  a  summons  for  discontinuing,  which  was  heard  before  Heaih,  ^ 
J.,  at  chambers  in  the  last  Trinity  vacation,  when  the  application  was  dismissed 
upon  the  ground  that  the  license  and  certificate  granted  for  Banbun/^  being 
granted  for  an  especial  cause,  not  enumerated  in  43  G.  3.  c.  84.  $.  19,  weru 
ineflicient  unless  allowed  by  the  archbisiiop,  under  the  20th  section  of  tliat  act. 
The  defendant  had  since  obtained  his  grace's  allowance,  and  Blosset,  SerjUt 
had  on  a  former  day  obtained  for  iiim  a  rule  nisi  for  a  discontinuance  on  py- 
ment  of  costs  of  the  action  up  to  the  time  of  the  application,  and  costs  of  ofiicc 
copies  of  die  affidavits,  against  which 

Copley,  Serjt.,  now  showed  cause  upon  a  mistake  in  fact  as  to  the  time  of 
registering  the  licenses  for  CfmrweUon,  and  contending,  as  to  Banbury,  that 
the  cause  assigned  for  granting  the  license  not  being  one  of  those  included  in  s. 
19,  of  43  G.  3.,  and  requiring  the  archbishop's  allowance  under  s»  20,  the  act 
54  O.  3,  c.  54, «.  1,  which  gave  the  certificate  upon  a  license  granted  after  pass- 
ing that  act,  and  before  the  Ist  oi  July,  1814,  likewise  required  that  it  should 
be  allowed  by  the  archbishop  before  the  1st  of  July,  1814,  and  that  not  having 
been  done,  the  license  on  the  2d  of  July  became  void,  and  the  subsequent  rati- 
fication of  the  archbishop  conld  not  have  a  retrospect  to  set  it  up  agaiti. 

BlosMei  in  support  of  his  rule,  referred  to  the  words  of  43  G,  3,  c.  84,  9.  20, 
which  direct  that  after  obtaining  a  license  from  a  bishop  for  special  cause,  **  ^ 
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nature  and  special  circumstancea  of  the  case,  and  the  reasons  tliat  have  induce^ 
such  bishop  to  grant  such  license,  shall  be  forthwith  transmitted  to  the  arch- 
bishop of  the  province,  who  shall  forthwith  by  himseH*,  or  by  some  com  mis- 
*B091  ^^^"^'^  ^^  commissioners  appointed  for  tiiat  purpose,  from  among  *the 

■^  bishops  of  the  province,  examine  into  the  case,  and  make  such  inquiries 
as  to  any  particulars  relating  thereto  as  such  archbishop  or  commissioners  may 
think  necessary,  and  after  such  inquiries  made  by  himself,  or,  where  the  same 
shall  be  made  by  such  commissioner,  aAer  a  return  of  the  substance  thereof  in 
writing  to  such  archbishop,  such  archbishop  shall  thereupon  allow  or  disallow 
such  license,"  &.c.  When  the  bishop  has  granted  his  license,  he  has  executed 
his  authority.  The  power  given  to  the  archbishop  afterwards  to  allow  or  dis- 
allow is  in  the  nature  of  a  condition  subsequent ;  but  when  the  allowance  is 
granted,  tlie  license  becomes  good  ab  initio^  and  derives  its  authority,  not  from 
the  archbishop,  but  from  the  bishop,  in  like  manner  as  a  bargain  and  sale  of 
land  after  enrolment  is  good  from  the  time  of  its  execution,  and  is  not  void  for 
the  mean  time  until  enrolment.  If  it  were  otherwise,  the  license  would  derive 
its  whole  efiect  and  authority  from  the  archbishop,  not  from  the  bishop,  which 
is  not  the  intention  of  the  statutes.  The  inquiries  to  be  conducted  by  the  arch- 
L'ishop  or  his  commissioners  may  occupy  considerable  time.  The  incumbent 
cannot  accelerate  their  proceedings,  and  in  what  a  situation  is  he  left,  if  he  has 
no  protection  from  his  license  until  they  have  completed  their  inquiries  !  The 
statute  54  G,  3,  c.  54,  requires  no  registration  of  the  allowance  by  the  arch- 
bishop. 

GiBBs,  C.  J.  The  object  of  the  act  was  to  relieve  clergymen  who  were 
cmitled  to  those  excuses  which  the  legislature  had  given  for  non-residence,  and 
who  might  have  procured  dispensations  for  non-residence,  but  had  not  procured 
them ;  and  it  was  intended  to  relieve  them  by  permitting  them  now  to  obtain 
a  license  from  the  bishop,  if  he  would  annex  thereto  a  certificate,  that  if  they 
had  sooner  applied  the  license  would  have  been  granted.  It  is  said  here  that 
*8101  ^^^^^  ^^  license  was  obtained  *and  registered  within  the  fourteen  days 

^  next  after  the  granting  thereof,  yet  it  was  of  that  sort  which  was  not 
valid  without  an  additional  allowance  by  the  archbishop  to  give  it  validity  ;  and 
it  is  objected  that  such  allowance  was  not  obtained  before  the  IstofJi/Zy,  1814. 
If  we  find  in  tlie  act  that  this  is  required  to  be  done  within  that  period,  we  must 
decide  in  favor  of  the  objection  ;  if  we  do  not  find  it  prescribed  by  the  act,  it 
seems  that  it  is  not  necessary  that  it  should  be  done  within  the  like  time. 
There  is  this  additional  reason  for  that  construction  ;  it  is  reasonable  not  only 
that  a  longer  period  should  be  granted  for  getting  both  the  license  and  the  arch- 
bishop's allowance  than  for  merely  getting  the  license,  for  which  alone  time  is 
gi?en  to  the  1st  o(  July,  1814  ;  but  it  is  probable  tiiat  for  obtaining  the  license 
aod  getting  the  archbishop's  allowance  too,  more  than  double  the  time  would 
be  necessary:  this  is  not,  however,  a  circumstance  on  which  the  court  can 
rely,  but  we  may  call  it  in  aid.  We  must  decide  on  the  words  of  the  act.  The 
words  are  these  :  all  licenses  which  shall  have  been  granted  or  shall  be  granted 
on  or  before  tlie  Ist  day  of  Julv,  1814,  by  any  archbishop  or  bishop,  under 
and  subject  to  the  provisions  of  the  43  G,  3,  and  upon  which  the  archbishop  or 
bishop  granting  the  same  shall  certify  as  therein  mentioned,  shall  be  deemed 
and  taken  to  be  good  and  valid  as  licenses  under  the  said  recited  act  43  G,  3, 
from,  and  for,  and  during  tlie  periods  specified  in  such  certificates  respectively, 
as  fully  and  eflTectually  as  if  licenses  had  been  duly  granted  at  and.  for  such 
period,  and  had  been  duly  registered,  and  all  the  provisions  of  the  said  first 
recited  act  in  relation  thereto  duly  observed.  It  is  to  be  remarked  that  this 
clause  in  the  act  speaks  of  nothing  but  the  license  ;  it  limits  no  time  to  any 
further  proceedings  :  if,  therefore,  the  license  be  obtained  in  due  time,  thougii 
the  allowance  be  not  obtained  till  a  further  period,  it  must  be  deemed  eflfectual. 
*8111  *I^  ^^  allowance  be  ever  obtained,  the  license  can  never  be  deemed 

^  effectual,  nor  can  give  the  party  the  relief  he  prays  for,  but  from  and 
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afler  the  aHowance  we  think  that  the  license  and  certificate  aie  rendered 
efiectual,  and  that  the  party  is  entitled  to  thit  relief. 

Rule  absolute. 


DALTON,  Demandant ;  GREG,  Tenant. 

Ancient  recovery  not  amended  bj  inserting  other  premises  without  proof  of  seisin  of  the 
vouchee  of  an  estate  tail  therein  at  the  time  of  the  recovery,  and  mtentiou  they  should 
pass. 

Blosset,  Seijt.,  moved  to  insert  in  a  recovery  of  the  second  year  of  queen 
minne^  $extam  partem  ptuiura  pro  nonaginia  ht$tiiB  after  the  wonls  ducenias 
acras  jampnorum  et  bruermf  and  before  the  words  communiam  patturm  pro 
omnimodi$  bestiis.  The  deed  to  lead  the  uses  conveyed  all  that  and  those  the 
parts,  purparties,  and  shares  of  Elizabeth  Bateman  in  the  manor  of  Middit' 
tonf  d^c.  Bloiset  produced  affidavits  of  persons  who  had  been  tenants  of  the 
manor  for  seventy  years,  that  the  owners  of  this  estate  had  during  all  that  time 
enjoyed  ninety  out  of  one  hundred  and  thirty-six  cattle-gates,  which  exbted  in 
a  certain  meadow.  The  manor  appeared  to  have  ^en  enjoyed  in  sixth 
parts  at  that  time,  as  it  now  was.  The  only  question  was,  whether  this 
property  was  intended  to  be  embraced  by  the  recovery.  The  words  of  the 
deed  to  lead  the  uses  were  large  enough  to  pass  them,  if  they  were  intended 
to  pass. 

The  court  held  this  was  insufficient ;  all  that  the  applicant  uiged,  was,  that 
there  were  words  in  the  deed  sufficient  to  carry  these  cattle-gates,  supposing 
the  vouchees  were  then  seised  of  them,  but  there  had  been  no  proof  shown  that 
they  were  then  seised  thereof;  they  *might  have  been  purchased  the  rtoto 
next  year  after  the  recovery  suffered.  ^ 

The  court  refused  the  rule. 

Blosset  then  moved  to  amend  this  recovery,  by  substituting  three  hundred 
for  one  hundred  acres  of  land  in  Middieion  and  Voulgrave.  The  deed  to  lead 
tlie  uses  mentioned  the  estate  to  contain  four  hundred  and  eighty-two  acres, 
little  more  or  less,  and  the  recovery  comprised  only  one  hundred  acres  of  land, 
one  hundred  acres  of  meadow,  one  hundred  acres  of  pasture,  and  three  hundred 
acres  of  furze  and  heath. 

FkU. 

Blosset  then  moved  to  amend  a  fine  suffered  in  the  year  1750,  by  inserting 
therein  the  cattle-gates  above  mentioned.  His  evidence  of  seisin  went  back 
seven  years  beyond  that  period. 

The  court  ruled  that  he  must  have  an  affidavit  of  the  intent  of  the  parties  to 
pass  them ;  and  he  did  not  show  that  they  were  seised  in  tail  of  these  by  the 
same  title  as  the  other  premises.  If  he  could  show  a  preceding  deed,  contain- 
ing a  prior  conveyance  of  the  catde-gates  to  the  tenant  in  tail,  it  might  do;  if 
he  could  show  by  earlier  deed  that  the  tenant  in  tail  had  the  catde-gates,  and 
that  the  deed  to  lead  the  uses  had  words  enough  to  pass  the  whole,  perhaps  it 
might  extend  even  to  the  other  recoveries. 

Role  refused. 
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*B1U.ND£R  o.  PENLEAZE. 

Tbe  coart  will  not  infer  peraontl  lervice  of  an  award  to  bring  a  party  into  contempt. 

Pell,  Seijt.,  moved  for  ao  attachment  for  non-performance  of  an  award 
which  had  been  thus  served  on  the  defendant.  A  person  instructed  by  the 
plaintiff  to  apply  for  the  money  awarded,  called  at  the  defendant's  house,  and 
delivered  to  a  maid  servant,  who  said  her  master  was  not  at  home,  a  copy  of 
the  award,  of  the  warrant  of  attorney  empowering  the  applicant  to  receive  the 
sum,  and  a  note  containing  his  demand.  The  servant  went  up  stairs  with  these, 
and  returned  with  an  answer  that  the  defendant's  attorney  would  be  there  on  the 
following  day,  and  would  give  an  answer.  Another  servant  stated  that  the 
defendant  then  was,  and  for  some  time  had  been  confined  to  his  chamber  by 
gout,  which  the  deponent  believed  to  be  true. 

The  court  held,  that  since  there  was  no  evidence  of  an  acknowledgment 
by  the  defendant  that  ihe  award  had  come  to  his  hands,  they  could  not  even 
from  these  strong  facts  infer  it,  for  the  purpose  of  placing  him  in  contempt^ 
and  they 

Befused  the  rule. 


^^. ..        •BINGHAM,  et  al.  Assignees  of  BENJAMIN  TABART, 
^^^J  a  Bankrupt,  v.  DICKIE 

The  court  will  not  amend  a  clerical  error  in  the  apelliog  of  the  plaintiff's  name  in  the 

bail-piece,  without  the  consent  of  the  bail. 
Tarhart  for  Tabart  is  a  fatal  variance. 

Thb  plaintiffs  by  their  proper  description  sued  out  a  writ  against  the  defend- 
anu  The  sheriff  of  Devon,  made  a  warrant  to  his  officer  to  arrest  the  defend- 
ant, in  which  he  styled  the  plaintiffs  ^  assignees  of^.  Tarbart,**  under  which 
warrant  the  defendant  was  taken ;  and  both  in  the  bail-bond  and  bail-piece 
which  were  given,  the  name  was  called  Tarbart,  The  plaintiffs  sued  on  the 
oail-bond,  the  bail  pleafled  only  comperuU  ad  diem. 

Shepherd^  Solicitor-General,  had  obtained  a  rule  nin  that  the  bail-piece  might 
be  amended  by  changing  Tarbari  to  Tabari,  and  that  a  rule  which  the  plain- 
tiffs had  obtaintfHl.  that  the  sheriff  should  return  the  writ,  mifht  be  det  aside. 
The  bail,  on  whom  the  rule  was  served,  on  a  former  day  snowed  cause  by 
Pell^  SerjL,  and  peremptorily  refused  to  consent  to  the  amendment. 

Best^  Seijt.,  for  the  plaintiffs,  endeavored  to  support  his  right  to  a  return  of 
the  writ,  but  the  court  held  it  would  be  too  hard  on  the  sheriff,  and  made  that 
part  of  the  rule  absolute  with  the  costs ;  they  would  willingly  aid  the  bail, 
against  whom,  as  they  had  not  pleaded  non  est/actum^  judgment  must  pass  as 
the  record  now  stood,  but  they  could  not  aid  them  unless  the  bail  would  in  their 
tarn  also  consent  to  do  that  which  was  just. 

On  thb  day,  the  roll  being  in  court,  and  it  appearing  that  the  bail  therein 
were  put  in  at  the  suit  of  the  plaintiffs  as  assignees  of  B,  Tarbart,  upon  this 
fiiler  of  the  record  the  plaintiffs  had  judgment  upon  the  issue  of  eomferuU  ad 
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♦EDWARDS  t;.  HODDING. 

[1  Marsh.  377.  S.  C] 

An  attorney  who  was  also  an  auctioneer  received  a  deposit  on  property  which  he  had  sold 
by  auction,  and  alter  queries  raised  on  the  title,  and  before  they  were  cleared,  paid  over 
the  deposit  to  his  principal.  On  a  demand  of  the  deposit  by  the  buyer,  he  answered, 
that  his  principals  would  not  consent  to  return  it,  and  would  enforce  the  contract.  Held, 
that  the  buyer  might  recover  the  deposit  trom  the  auctioneer  as  money  had  and  received 
to  the  plainiiti''s  use;  1.  because  the  defendant,  as  attorney,  had  notice  that  the  title  had 
not  been  completed  before  he  paid  over  the  money:  2.  because  he  misled  the  plaintiff  to 
sue  himself,  by  not  saying  he  had  paid  it  over. 

This  was  an  action  for  money  had  and  received,  and  upon  the  trial  of  the 
cause  before  Dainpier^  J.,  at  the  Sarum  summer  assizes,  1814,  it  appeared  to 
have  been  brought  under  the  following  circumstances.  The  defendant  was  em- 
ployed as  auctioneer  and  solicitor  to  the  assignees  of  certain  bankrupts,  to  sell 
by  auction  on  the  18th  of  MarcK  1818,  a  freehold  estate.  Among  the  con- 
ditions of  sale,  the  purchaser  was  immediately  to  pay  down  a  deposit  of  ten 
per  cefit.  in  part  of  the  purchase  money.  The  plaintiff*,  who  occupied  the 
estate  for  a  term  which  expired  at  Zar/y  day,  1814,  was  the  purchaser  of  the 
third  lot  at  the  price  of  1 1,260/.,  and  paid  to  the  defendant  1000/.  on  account  of 
the  deposit,  and  duty.  'J'he  abstract  was  not  delivered  by  the  time  stipulated, 
but  was  received.  The  purchaser  requiring  some  further  elucidation  of  the 
ti;le,  which  was  not  furnished  so  promptly  as  to  satisfy  him,  his  solicitor  on  the 
21st  oi  March ^  1814,  wrote  to  the  defendant,  that  **  for  want  of  a  title,  the  latter 
would  be  pleased  to  return  the  pluintiti*  bis  deposit  money  with  interest,  and 
that  he  the  solicitor  would  write  to  the  plaintilt*  to  prepare  to  quit  according  to 
the  defendant's  notice,'*  which  had  been  served  on  the  plaintifl"  in  Septcntber^ 
1813,  for  quilting  at  the  end  of  his  term  or  paying  double  rent.  The  defend- 
ant on  the  23d  wrote  in  answer,  that  **  he  was  directed  by  the  assignees  to  in- 
form the  plaintiff's  solicitor,  that  they  were  proceeding  with  the  title  to  the 
estate,  and  that  they  would  not  consent  either  to  return  the  plaintiff's  deposit 
or  to  let  him  off  his  purcha^e."  The  plaintiff  and  two  other  purchasers  on  the 
28th  of  MarcK  again  wrote,  announcing  tlieir  *«  determination  to  abandon  their 
contracts,  and  required  a  re-payment  of  their  several  deposim  with  *in-  tmiq 
tercst,  and  stated  their  intention  to  sue  on  refusal."  On  the  30th,  the  ^ 
<leiendant  wrote,  that  *^  he  had  laid  tlie  last  mentioned  letter  before  the  assign- 
ees, who  directed  him  to  say,  that  they  would  not  return  the  deposit,  nor  suffer 
tlie  plaiiHiOf  to  abandon  his  purchase.  They  had  lost  no  time  in  procuring  an- 
swers to  the  objections,  and  were  proceeding  to  complete  the  title  as  fast  as 
possible."  At  the  trial  tlie  defendant's  counsel  did  not  attempt  to  prove  the 
title  had  l)een  perfected  in  time,  although  they  said  it  would  shortly  be  made 
^ood,  but  relied  on  tlie  fact  that  tlie  defendant  had  received  no  notice  from  the 
plaiiitif}*  not  to  pay  over  the  money,  and  they  proved,  that  before  the  plaintiff's 
first  demand  made  from  him  of  the  deposit,  he  had  paid  over  the  whole  of  it  to 
the  assignees  who  were  his  principals,  and  they  contended  that  therefore  the 
action  could  not  be  maintained  against  him.  Damjpier^  J.,  thought  that  the  de- 
fendant was  not  autliorized  to  part  with  the  deposit,  when  he  must,  from  his 
employment  as  solicitor  for  tlie  vendors,  have  known  long  before  he  paid  it  over, 
tliat  there  were  objections  to  the  title :  he  therefore  thought  the  fact  of  the  pay- 
ment over  did  not  protect  the  defendant ;  he  also  observed  that  when  the  defend- 
ant answered  the  plaintiff's  letters,  he  never  communicated  to  him  tlie  fact  that 
he  had  paid  over  the  deposit  to  his  principals,  but  left  him  under  the  impression 
that  it  was  still  in  the  defendant's  hands,  and  thereby  had  misled  the  defendant 
and  encouraged  him  to  bring  the  present  action,  and  upon  that  ground,  if  there 
were  no  other,  he  thought  that  the  defendant  had  precluded  himself  from  now 
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rnsisting  on  the  defence  that  he  had  paid  over  ^e  money :  under  this  direction 
the  jury  found  a  verdict  for  the  plaintiflT. 

Lms^  Sefjt.,  in  this  term  obtained  a  rule  niri  to  set  aside  the  verdict  and 
have  a  new  trial.  The  conclusion  which  had  been  drawn  from  the  defendant's 
*fi17n  ^^^'^v  ^^  contended,  *was  unwarranted,  for  there  was  nothing  in  them 
^  inconsistent  with  the  fact  of  the  defendant's  having  paid  over  the  money, 
they  ratlier  pointed  to  that  event  by  answering,  to  the  demand  made  on  himself, 
that  the  assignees  would  not  consent  to  return  it.  He  cited  Sadler  v.  Evans^ 
4  Burr*  1984,  for  Lord  MansfidiTa  doctrine,  who  icept  clear  of  ^11  payments 
to  third  persons,  but  where  it  is  to  a  known  agent ;  in  which  case  the  action 
ought  to  be  brought  against  the  principal,  unless  in  special  cases,  as  under 
notice,  or  fnala  Jidt,  In  this  case  there  had  neither  been  notice  or  mala  fidei. 
Butter  V.  Harrisim^  2  Cowp.  565,  was  not  the  case  of  an  auctioneer.  If  an 
auctioneer  is,  as  has  been  said,  the  agent  for  both  parties,  yet  he  is  the  agent  of 
each  for  diflerent  purposes.  Though  the  purchaser  may  make  the  auctioneer 
his  agent  for  the  purpose  of  signing  a  contract,  yet  the  auctioneer,  in  the  act  of 
receiving  the  money,  is  agent  for  the  vendors  only,  not  for  the  purchaser:  the 
purchaser  had  no  need  of  an  agent  for  himself,  to  whom  he  should  pay  the 
deposit;  he  might  as  well  keep  the  money  in  his  own  pocket. 

/?es/,  Seijt.,  now  showed  cause.  The  action  was  properly  brought  against 
the  defendant,  who  was  both  auctioneer  and  attorney  of  the  vendors.  The 
plaintiff  would  have  had  great  difficulty  in  recovering  back  the  deposit  from  the 
assignees.  But  if  this  action  could  be  sustained  against  them,  the  defendant 
ought  to  have  apprized  the  plaintiff  by  his  answer  that  the  money  had  been 
paid  over,  and  who  were  the  persons  against  whom  the  action  was  to  be  brought. 
In  Burrough  v.  Skinner,  5  Burr,  2630,  it  was  determined  that  an  auctioneer 
was  a  mere  stakeholder,  and  that  his  having  paid  over  the  deposit  afler  objec- 
tions to  the  tide  had  been  disclosed  to  him,  was  no  answer  to  an  action  to  recover 
*81R1  *^  ^^^*  The  present  case  is  still  stronger;  the  defendant  necessarily 
•^  *knew,  on  account  of  his  being  concerned  as  solicitor,  the  defects  in  the 
title,  and,  therefore,  ought  to  have  retained  the  money,  at  least,  till  he  saw 
whether  the  title  could  be  perfected. 

Zens,  in  support  of  his  rule,  admitted  that  he  felt  the  weight  of  the  last  case 
cited,  but  urged  that  the  plaintiff  ought  to  have  inferred  from  the  letters  that  the 
defendant  had  paid  over  the  money ;  or  at  least  they  were  sufficiendy  ambigu- 
ous to  put  the  plaintiff  on  making  further  inquiry ;  it  was  incumbent  on  him  to 
prove  every  thing  necessary  to  the  success  of  his  action,  and  it  was  his  fault 
that  he  omitted  to  ascertain  the  fact.  The  defendant  did  not  deny  it,  or  in  any 
way  delude  him.  It  was  a  very  important  question,  whether  an  auctioneer  was 
to  retain  the  deposit  on  large  sales  while  the  tides  are  making  out.  If  he,  as 
auctioneer,  is  agent  for  both  parties,  he  is  agent  for  the  two  diverso  intuitu; 
therefore,  unless  an  auctioneer  is  in  a  strict  sense  a  depositary,  and  entitled  to 
retain  die  money,  without  determining  at  whose  risk  it  is  held,  the  money  is 
not  money  had  and  received  to  the  use  of  the  plaintiff.  It  is  not  proved  in  this 
ra«e  that  there  had  been  any  failure  in  performance  of  the  conditions  of  sale 
before  the  defendant  had  parted  with  the  money;  and  if  so,  it  never  was,  while 
it  was  in  his  hands,  money  had  and  received  to  the  plaintiff's  use :  for  it  w^s 
not  originally  received  by  him  to  the  plaintiff's  use,  but  to  the  use  of  the  assig- 
nees: and  if  the  condition  did  not  fail  while  he  held  the  money,  it  never  was 
the  plaintiff's  money  in  the  defendant's  hands.  The  circumstance  that  the 
defendant  was  attorney  for  the  vendors  makes  no  difference ;  so  far  was  he  from 
being  conusant  of  a  defective  tide,  he  even  now  contends  it  is  a  good  tide.  The 
*8101  ^^^  ^^  Burrough  v.  Skinner  stands  on  the  notice  of  tiie  defects  *in  the 
-^  tide  being  given  to  the  auctioneer  before  the  money  was  paid  over.  At 
an  events*  the  cause  ought  to  be  submitted  again  to  a  jury  to  inquire  whether 
Ibis  was  an  acquiescence  by  the  defendant,  and  a  misleading  of  the  plaintifl^ 
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which  was  not  distinctly  leA  to  them ;  and,  therefore,  the  plaintiff  is  not  entitled 
to  retain  his  verdict. 

GiBBs,  C.  J.  There  is  no  question  in  this  case,  but  on  the  single  point, 
whether  the  defendant  has  placeid  himself  out  of  the  reach  of  this  action,  by 
having  paid  over  this  money  to  his  principal.  It  is  not  disputed,  but  that  the 
plaintiff  has  a  title  to  recover  back  his  deposit ;  but,  says  the  defendant,  he 
ought  not  to  recover  it  from  me,  because  I  have  paid  over  Che  money  to  my 
principal,  and  the  plaintiff  may  sue  the  principal.  On  the  first  of  the  two 
grounds  which  Dumpier ^  J.,  took  at  the  trial,  we  think,  the  action  is  maintain- 
able. I  do  not  say  that  the  case  in  5  Burr,  is  not  maintainable  to  the  utmost 
extent  to  which  it  goes,  but  it  is  not  necessary  to  go  so  far  for  the  purposes  of 
the  present  action :  for  this  defendant  is  the  attorney  to  the  vendors,  as  well  as 
auctioneer;  and  it  is  quite  clear  he  must  have  known  that  the  title  was  disputa- 
ble in  the  view  the  purchaser  had  of  it;  for  he  knew  no  answer  had  been  given 
in  due  time  to  the  queries  which  the  purchaser  had  made,  even  supposing  that 
a  satisfactory  answer  could  be  thereafter  given.  In  this  view  we  think  he  paid 
the  money  over  in  his  own  wrong,  and  that  it  may  be  recovered  from  him  by 
the  plaintiff. 

Heath,  J.  I  am  of  the  same  opinion.  It  is  admitted,  if  express  notice  had 
been  given  to  the  defendant  not  to  pay  over  the  money,  an  action  would  have 
lain.  The  defendant's  knowledge,  as  the  vendor's  attorney,  of  ^doubts  r«gAA 
which  had  been  raised  on  the  tide,  is  equivalent  to  express  notice.  ^ 

Ghambre,  J.  I  am  of  the  same  opinion.  This  is  not  an  absolute  payment 
by  the  plaintiff  to  the  defendant  as  the  vendors'  agent,  but  a  conditionad  pay- 
ment ;  or,  as  it  is  more  properly  called,  a  deposit.  The  defendant  receives  it, 
knowing  the  condition,  that  there  should  be  a  good  tide ;  and  he  knows  that  that 
condition  is  not  performed :  he  nevertheless  takes  on  himself,  with  this  know- 
ledge, to  pay  over  the  money,  which  he  was  not  warranted  in  doing ;  and, 
therefore,  the  judgment  must  be  for  the  plaintiff.  I  think  the  direction  of  die 
learned  judge  was  right  throughout. 

Dallas,  J.  I  wish  distinctly  to  guard  against  saying  what  is  the  duty  of  an 
auctioneer  in  any  other  case ;  but  upon  this  case  I  am  quite  clear  that  the  defend- 
ant ought  not  to  have  paid  over  the  deposit,  and  that  the  plaintiff  is  entitled 
to  recover. 

Rule  dischaiged.t 

i[8ee  3  Campb.  258,  De  Bemalet  v.  Wood,  and  Mr.  Howe's  note  to  that  case,  71  taut. 
592,  Farquhar  v.  Farley,  5  Esp.  Rep.  114  {Day*$  ed.)  in  noti$.} 


DUNBAR  ».  HITCHCOCK. 

[1  Marsh.  382.  S.  C] 

if  a  defendant  for  whom  a  verdict  has  been  foand,  and  treble  coats  have  been  taxed  on  the 
jttdge8*s  certificate  under  the  mutiny  act,  enters  up  judsment  for  a  certain  sum  for  treble 
costs,  without  showing  on  the  record  how  he  is  entitled  to  treble  costs,  the  court  wiL 
hot,  after  error  brought,  amend  the  judgment  by  striking  out  the  word  treble,  leaytng 
it  a  judgment  for  that  sum  for  costs. 

And  ieaMe,  that  inasmuch  as  double  or  treble  costs  are  a  meagme  of  compensation  for  a 
supposed  oppreseion  of  the  plaintiff  in  suing,  a  judgment  for  treble  costs,  which  does 
not  show  on  the  record  a  title  thereto,  is  erroneous. 

The  plaintiff  declared  for  an  assault  and  false  imprisonment  for  an  act  done  by 
the  defendant!  who  was  his  superior  officer  in  a  militia  xegimenty  under  eolor  ot 


8i21] 


5  Taunton.  419 


*82i1  *^^^pl^°®*  '^^  doftimlant  pleaded  the  general  issue,  and  gave  the  special 
^  matter,  in  evidence  under  tfaA  mutiny  act,  and  obtained  a  verdict ;  upon 
which  Manafieldt  C.  J.  certified  to  enltcle  him  to  treble  costs ;  which  having 
thereupon  been  taxed,  the  defendant  without  entering  any  suggestion,  or  taking 
any  notice  of  the  certificate  or  special  matter  on  the  record,  entered  up  judff- 
ment  «*for  treble  costs.**  The  plaintitT  had  brought  error  in  the  Court  of  King  a 
Bench,  and  the  judgment  being  there  affirmed  without  aigument,  he  had  brought 
a  writ  of  error  in  parliament,  and  assigned  for  error,  that  it  did  not  appear  by 
the  judgment  why,  or  for  what  reason,  it  was  considered  by  the  court  below, 
that  the  defendant  should  recover  against  the  piaintifT  his  damages  by  reason 
of  the  premises,  to  wit,  a  hundred  and  twenty-three  pounds  six  shillings,  by 
tlie  discretion  of  the  justices  there  to  the  defendant,  at  his  request,  for  his  treble 
costs  and  charges,  by  him  in  that  behalf  sustained,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  by  the  said  court  adjudged ;  and  also 
that,  for  ought  that  in  and  by  the  record  of  that  judgment,  and  the  proceedings 
thereon  appeared  to  the  contrary  thereof,  the  justices  had  not  any  discretion  for 
80  adjudging  treble  costs  to  the  defendant  Lens^  Serjt.,  for  the  defendant  in 
error,  having  obtained  a  rule  nisi  to  amend  this  judgment,  by  striking  out 
the  word  treble,  so  that  it  should  stand  as  a  judgment  for  "126/.  6«.  costs'* 
only, 

Pdi,  Serjt.,  on  this  day  showed  cause.  This  was  not  within  the  statutes 
of  amendments,  which  extend  only  to  matters  of  form;  this  was  matter  of  sub- 
stance. All  the  cases  of  amendments  were  on  misprisions  of  the  clerk.  And 
there  has  been  something  on  a  preceding  part  of  the  record  to  amend  by.  In 
Green  v.  Bennett  1  T,  Jt.  783,  this  is  laid  down,  and  Robinson  v.  Rayley^  1 
*R221  ^^*^^'  316,  is  cited ;  and  the  distinction  is  there  taken  between  amending 
■^  *the  act  of  the  party,  and  the  act  of  the  clerk.  This  was  distinctly  the 
act  of  the  party.  This  is  no  otherwise  a  misprision  tlian  as  it  is  the  effect  of 
the  defendant  not  knowing  how  his  judgment  ought  to  be  entered,  and  not  con- 
sulting these  who  could  inform  him :  that  is  not  such  a  mistake  as  the  statute 
provides  for.  The  precedents  all  show  a  ground  apparent  on  the  judgment 
for  mnting  treble  costs,  either  by  affidavit,  certificate  or  suggestion.  As  in 
9  fVentw.  171.     Tid(Ps  Forms,  2d  ed.  c.  39.  s.  76. 

LerUf  contra.  There  are  two  modes  of  entering  judgment  in  cases  where 
the  defendant  is  entitled  to  double  or  treble  costs  :  1st,  by  suggestion,  or  aver- 
ment on  the  roll  of  certificate,  or  affidavit,  which  is  well,  but  is  not  necessary: 
2dly,  by  simply  expressing  that  the  judgment  is  for  a  certain  sum  of  costs, 
without  calling  them  double  or  treble  costs.  The  amount  is  ascertained  by  the 
prothouotary,  who  proceeds  according  to  the  statute,  which  directs  the  mode 
of  computation,  by  a  correct  rule,  being  guided  by  affidavit  or  certificate,  and 
when  he  has  informed  the  conscience  of  the  court,  they  are  warranted  ingiv- 
ing  judgment  for  the  sum  allowed,  under  the  denomination  of  costs.  This 
practice  has  been  distinctly  recognized  by  this  court  in  the  case  of  Firday  v. 
Seaton,  ante,  i.  210,  where  they  held  that  if  the  plaintiff*  could  not  controvert 
the  fact,  that  the  nature  of  the  defence  was  such  as  entitled  the  defendant  to 
double  costs,  ^  it  was  not  necessary  that  the  judgment  should  specify  more  than 
that  a  certain  sum  was  allowed  for  costs,  and  then  all  would  be  right.*'  The 
prothouotary  in  this  case  had  a  sufficient  direction  to  guide  him,  in  the  certifi- 
cate of  the  Judge  who  tried  the  cause. 

GiBBs,  d.  J.  With  the  information  we  now  have,  we  certainly  cannot 
*8231  S'^^  ^^  '^^^*  '^^^  common  form  of  ^judgment  is,  that  the  defendant 
-I  recover  a  certain  sum  for  his  costs  by  him  sustained  in  and  about  the 
defending  the  action*  It  is  supposed  by  the  law,  that  the  measure  of  those 
costs  alfewed  by  the  officer  of  the  court  is  a  full  indemnity  for  the  expenses 
the  defeodaDt  has  incurred*  If  an  act  of  parliament  says,  that  in  certain 
acttons  the  judge  shall  certify,  and  the  defendant  shall  have  double  or  treble 
costs,  it  gives  a  compensation  for  a  supposed  oppression  committed  by  the 
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plaintifT  in  bringing  the  action.  Those  costs  are  supposed  to  be  more  than 
'What  the  defendant  has  sustained  by  defending  the  action  :  he  receives  what 
he  has  expended,  and  he  has  besides  a  compensation,  the  measure  of  which  is 
a  multiple  of  the  costs  incurred  by  him  in  his  defence,  but  that  compensation  b 
not  the  costs  incurred  in  defending  the  action.  Many  forms  of  judgment  are 
stated,  but  no  instance  is  given  of  a  judgment  which  is  so  entered  in  blank, 
"where  treble  costs  have  been  taxed  ;  and  it  seems  to  me  that  there  ought  to  be 
a  different  judgment  when  those  treble  costs  are  to  be  taxed.  The  error,  there- 
fore, in  this  judgment  is,  not  the  inserting  the  superfluous  word  treble  before 
the  word  costs ;  but  it  is  a  substantial  omission  of  all  that  allegation  which 
ought  to  appear  on  the  record,  to  warrant  the  subsequent  entry  of  judgment 
for  treble  costs.  We  cannot  say  this  is  a  misprision  of  the  clerk,  but  it  is  a 
substantial  omission,  and,  therefore,  the  rule  for  the  amendment  must  be 

Dischaiged. 


(IN  THE  EXCHEQUER  CHAMBER.)  ["824 


BAZETT  V.  MEYER,  Survivor  of  SIMEON. 

A  neutral  insuring  agninBt^aU  risks  until  safely  warehoused  in  the  warehouse  of  the  con- 
signee, an  adventure  in  furtherance  of  the  obiects  of  Brititk  commerce,  is  protected  br 
ttw  policy  against  confiscation  by  the  act  of  his  own  government  under  the  Berlin  tuid 
Milan  decrees. 

This  was  a  writ  of  error  brought  to  reverse  a  judgment  of  the  Court  of 
King's  Bench.  Simeon  and  others  v.  Bazett,  2  Maule  4*  Selw,  94.  The 
plaintiffs  below  declared  upon  two  several  policies  of  insurance  effected  bv 
themselves,  as  well  in  their  own  names,  as  for  and  in  the  name  and  names  of 
all  and  every  other  person  to  whom  the  same  did  or  m^ht  appertain  in  part  or 
in  all,  at  and  from  London  to  any  port  or  ports  in  the  Battle  or  Guiph  of  Fin- 
land, backwards  and  forwards,  with  liberty  to  touch,  stay,  discharge  and  unload 
her  cargo,  and  tranship  it  by  any  other  vessel  or  vessels  at  any  port  or  ports  in 
Sweden,  to  wait  for  orders  and  for  any  purposes  whatsoever  at  or  off  any  ports 
or  places,  and  to  return  and  discharge  at  any  port  or  ports,  to  earry  and  ex- 
change simulated  papers  and  clearances,  to  seek,  join,  and  exchange  convoys, 
and  including  the  risks  of  craft,  and  until  safely  warehoused  in  the  warehouse 
of  the  consignee  at  the  final  port  or  place  of  discharge,  upon  any  kind  of  goods 
by  the  Sophia,  as  interest  might  appear,  or  as  might  be  declared  and  valued 
thereafter,  the  valuation  being  witnessed  by  two  underwriters,  to  be  deemed 
sufficient,  the  insurers  to  pay  average  on  each  species  of  merchandise,  on 
each  separate  interest,  on  each  valuation,  not  less  than  800/.  on  each  ship- 
ment, and  on  each  package  of  manufactured  goods,  and  in  case  of  partial  loss, 
Ihe  average  to  be  adjusted  by  making  the  proceeds,  deducting  duties,  freight, 
and  charges,  the  basis  of  contribution,  at  40  guineas  per  cent,  to  return  10/. 
per  cent,  for  arrival,  or  40/.  per  cen/.  for  short  interest,  unless  the  ship 
should  be  stranded;  and  it  was  declared  that  ^e  insurance  ^thereby  made  rtg^s 
Was  against  all  risks,  that  in  case  of  loss,  capture,  seizure,  or  detention,  1- 
the  insurers  weve  to  pay  a  loss  in  two  noii&s  aiWr  notification  thereof,  with- 
out Waiting  for  official  documents  or  condemnation,  and  that  liie  goods  thsnby 
insured  Were  warranted  free  from  British  eoodemnation,  but  not  from  any  other 
consequences  of  ^W/u/k  detention.  The  plaintiffs  in  the  dedaviibD  en  the 
first  policy'  STerred  interest  in  E.  VaH  BraurmMgh  j«au,  -Sm  ^  Of^mi 
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J.  G.  Lraoiiwere:  on  the  6th  o(  November^  the  ship,  with  the  goods  oo  boar4 
her,  was,  near  Colberg.,  forcibly  seized,  taken,  arrested,  and  detained  by  per- 
sons exercising  the  powers  of  government,  and  that  the  goods  were  then  and 
tliere,  but  not  by  British  condemnation,  sequestered,  confiscated,  and  wholly 
lost.  Upon  the  second  policy  the  interest  was  averred  in  the  defendants  ix^ 
error.  A  special  verdict  was  found,  stating  in  substance  that  the  defendants  in. 
error  being  British  subjects  and  merchants  residing  in  London^  there  pur- 
chased and  shipped  on  board  the  Sophia,  the  goods  by  the  orders  and  upon  the 
account  and  risks  of  Prussian  subjects,  residents  at  Colberg  in  Prussia^  in 
whom  the  interest  was  averred,  and  to  whom  the  defendants  in  error  consigned 
them;  that  on  the  29di  of  September,  1810,  the  defendants  in  error  obtained 
an  order  of  council,  and  a  license  thereupon,  signed  by  a  principal  secretary 
of  state,  granted  **  upon  the  petition  of  Messrs  Simeon  ^  Co,  on  behalf  of 
themselves  and  others,  permitting  them  to  load  and  export  on  board  the 
SopMof  bearing  any  flag  except  the  French,  a  cargo  of  restored  and  pria^ 
,  goods,  bristles,  manufactured  goods,  and  foreign  colonial  produce,  East  india^ 
goods,  and  such  goods  as  were  permitted  by  law  to  be  exported  (except  hemp) 
from  London  to  any  port  in  the  Baltic  not  blockaded,  with  liberty  to  touch  at 
the  ports  in  Sweden  for  orders  and  clearances,  and  to  return  in  ballast  to  any^ 
port  in  Great  Britain^  though  the  accompanying  documents  might  represent 
*8261  ^^^  destination  to  *any  neutral  or  hostile  port,  and  to  whomsoever  such 

-^  property  might  appear  to  belong,"  with  the  usual  proviso  for  indorsing 
the  time  of  clearance  on  the  license.  The  ship,  with  goods  on  board, 
conformably  to  the  above  order  and  license,  which  was  duly  indorsed*  on  the 
16th  of  October,  1810,  sailed  from  London  for  Colberg,  a  port  in  the  Baltic^ 
wiihin  tlie  Prussian  dominions,  not  blockaded,  bearing  the  Swedish  flag,  and. 
(Carrying  simulated  papers  and  clearances,  which  imported  that  she  had  sailed 
with  her  carffo  from  Gottenburgh  in  Sweden  ;  the  ship  and  goods  having  on 
the  6th  of  November  arrived  near  Colberg,  were  there  forcibly  seized,  taJten^ 
arrested,  and  detained,  by  certain  persons,  exercising  the  powers  of  government 
in  Prussia,  and  the  goods,  not  having  been  either  condemned  or  detained  by 
the  British,  were  on  the  29th  of  January,  1811,  sequestrated,  confiscated,  and 
lost  to  the  parlies  interested  therein,  so  being  Prussian  subjects,  domiciled  in 
Prussia,  by  an  act  of  condemnation  at  Berlin  in  Prussia,  signed  by  the  mem- 
bers of  the  Royal  Prussian  immediate  commission,  appointed  by  the  King  of 
Prussia  for  the  executions  of  arrests  laid  on  colonial  produce,  dated  the  29th 
of  January,  181 1,  and  which  act  stated,  that  the  King  of  Prussia  having  acceded 
to  the  continental  system,  adopted  by  France  and  to  that  end  caused  it  to  be 
made  known,  that  in  pursuance  of  the  principles  of  that  system  for  stopping  the 
trade  with  England,  her  colonies,  and  allies,  all  colonial  produce  arriving  by 
sea  in  the  Prussian  states  was,  without  examination  as  to  their  origin,  to  be 
considered  as  belonging  to  the  English  trade,  and  immediately  to  be  delivered 
over  to  the  Fiscus,  unless  convincing  proofs  were  produced  immediately  on 
arrival  of  the  ship,  either  by  the  captain,  or  the  owner  of  the  cargo,  or  any 
body  else,  that  the  goods  were  introduced  either  in  consequence  of  a  license 
granted  by  the  French  authorities,  or  as  prizes  made  in  ships  belonging  to  the 
crown  of  England  or  her  subjects,  and  that  these  conditions  could  not  be  com- 
*S271  P'^^^  ^^  regard  to  the  cai^go  of  coloni  d  produce  arrived  at  Colberg  in 

^  November,  1810,  with  the  Sophia,  tlie  cargo  of  colonial  produce  of  the 
Sophia  was  thereby  adjudged  to  the  Fiscus,  co  be  agreeably  to  the  existing 
agreements,  immediately  transferred  to  the  French  authorities.  That  the  plaintiff 
in  error  had  notice  of  the  sailing  of  die  ship  with  the  goods  on  board  her,  and  of 
the  seizure  and  loss  of  the  goods,  and  was  requested  to  pay  the  sums  insured 
by  htm.  That  on  the  25th  of  November,  1807,  an  order  of  the  king  in  council 
was  made  and  published  in  the  London  Gazette  and  otherwise,  whereby  his. 
majesty,  taking  into  consideration  the  circumstances  under  which  Prussia  and 
Lubeat  had  been  compelled  to  shut  their  ports  against  British  shipa  and  goodii 
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ordered  that  all  ships  and  goods  belonging  to  Prusaia^  which  might  have  been 
seized  subsequent  to  his  majesty's  order  of  the  19th  oi  November^  1806,  and  were 
ihen  detained  in  the  ports  of  this  kin|;doni»  and  elsewhere,  and  all  ships  and 
goods  belonging  to  the  inhabitants  of  Lubedc  which  were  so  detained,  should 
be  restored,  upon  being  pronounced  by  the  High  Court  of  Admiralty,  or  any 
Court  of  Vice- Admiralty,  in  which  they  had  been  or  might  be  proceeded  against, 
to  belong  to  subjects  and  inhabitants  of  Prusna  or  Lubeck,  and  not  otherwise 
liable  to  confiscation ;  and  that  such  ship  and  goods  should  be  permitted  to  pro- 
ceed to  any  neutral  port,  or  to  the  port  to  which  they  should  respectively 
belong:  and  further,  that  the  ships  and  goods  belonging  to  Prutsia  or  Lubeck 
should  not,  until  further  orders,  be  liable  to  detention,  provided  such  ships 
and  goods  should  be  trading  to  or  from  any  port  of  this  kingdom,  or  between 
neutral  port  and  neutral  port,  or  from  any  port  of  his  majesty's  allies,  and  pro- 
ceeding direct  to  the  ports  specified  in  their  respective  clearances.     That  before 
and  at  the  time  of  effecting  the  policies,  all  direct  commerce  between  Great 
Britain  and  the  several  ports  in  the  Baltic  and  Oulph  of  Finland  had  been 
and  was  prohibited  by  *the  respective  powers  possessing  ports  therein,  r*Aoo 
but  that  notwithstanding  such  prohibition,  an  extensive  commerce  had  ^ 
during  all  that  time  been,  and  was,  constantly  carried  on  between  such  ports 
and  Great  Britain,  by  means  of  simulated  papers  and  clearances,  importing 
that  tiie  vessels  and  their  caigoes,  (really  sailing  from   Great  Britain,)  had 
sailed  from  other  ports,  and  wiih  licenses  from  tlie  British  government:  that 
such  course  of  carrying  on  commerce  with  the  ports  of  the  Baltic  and  Gu^h 
of  FinUttid  was  well  known  to,  and  understood  by  and  amongst  the  merchants 
and  underwriters,  and  their  agents  before  and  at  the  time  when  these  policies 
were  effected.     The  Court  of  King's  Bench  gave  judgment  for  the  now  defend- 
ant in  error.     The  plaiutifi'  in  error  assigned  the  general  errors. 

This  case  was  first  called  on  for  argument  on  a  former  day  in  this  term, 
when  the  court,  considering  it  as  disposed  of  by  their  judgment  in  the  case  of 
Flindt  v.  Scott  in  the  last  term,  ante,  674,  were  about  to  pronounce  judgment 
without  hearing  any  argument.  Newnham,  for  the  plaintifif  in  error,  stated, 
that  there  was  a  material  distinction  between  this,  which  was  the  case  of  a 
neutral  Prussian,  who  could  not  be  legalized  by  a  license  dispensing  with  the 
belligerent  disabilities,  and  that  of  a  licensed  alien  enemy,  upon  which  point 
solely,  he  conceived  that  their  judgment  in  Flindt  v.  Scott  had  rested,  and  that 
it  in  no  degree  trenched  on  the  doctrine  that  an  assured  could  not  recover  for  a 
loss  occasioned  by  the  act  of  his  own  state.  The  court  had  in  that  judgment 
founded  themselves  on  the  doctrines  of  Usparicha  v.  Noble,  13  East,  333,  that 
the  license  converted  an  alien  enemy  to  an  alien  friend;  which,  with  this  dis- 
tinction, were  not  inconsistent  with  the  other  proposition.  Carr,  who  had 
argued  that  case,  and  was  of  counsel  in  the  case  of  Flindt  v.  Reid  in  error,  now 
standing  next  for  argument,  concurred  in  the  concluding  part  of  tliis  statement 

*Thomson,  C.  B.  This  was  presisely  one  of  the  points,  disposed  of  r«ooQ 
in  the  case  of  Flindt  v.  Scott,  that  the  loss  was  by  the  act  of  the  counury  ^ 
of  the  assured.  I  very  imperfecdy  expressed  myself  in  that  judgment,  if  I  did 
not  express  that,  which  the  whole  court  certainly  decided,  unless  I  misunder- 
stood them,  that  it  was  no  objection  to  the  plaintilT's  recovery  that  the  loss  hap- 
pened by  the  act  of  the  country  of  the  assured.  It  was  aigued  on,  and  the 
court  certainly  took  it  into  their  consideration,  and  we  cannot  hear  it  argued 
again  now.  It  possibly  may  happen  thai  the  Court  of  King's  Bench  have  given 
judgment  below  for  the  plaintiff  in  this  action,  on  a  difierent  ground,  but  the 
tacts  support  the  judgment  upon  our  reasons. 

Neivnham  expressed  a  wish  to  be  heard  in  support  of  the  doctrines  of  Con' 
way  V.  Gray,  10  East,  543,  and  Touteng  v.  Hubbard^  3  Bos.  ^  Pull.  291, 
to  which  the  court  on  a  subsequent  day  assented. 

Newnham  on  this  day  was  heard  for  the  plaintiff  in  error.  The  principle 
that  every  subject  is  consenting  to  the  acts  of  his  own  state,  is  laid  down  in  the 
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earliest  books  of  oor  law,  not  only  as  a  general  rule  of  political  obedience,  but 
in  the  most  express  manner  annulling  private  contracts  between  man  and  man, 
Prior  of  Castle  Acre  v.  Dean  of  Sl  Stepheniy  21  /f.  7.  I.  a.  6.  The  prior 
had  an  annuity  out  of  a  parsonage  appropriate  to  an  alien  priory,  which  by  an 
act  of  parliament,  2  Httu  5,  was  given  to  the  king,  (in  the  same  manner  as  the 
prior  had  it.)  The  king  granted  it  to  the  dean  of  St,  Stephens,  and  the  question 
was,  if  the  annuity  was  gone.  Vavasor,  J.,  said,  4  a,  **  It  seems  to  me  that  this 
annuity  is  utterly  extinct  by  the  act  of  parliament,  and  this  is  the  cause :  he  who 
had  the  annuity  is  a  party  to  that  act:  then  though  he  had  right  before  by  the 
*830l  gift  of  the  annuity,  yet  by  that  *act,  which  is  his  own  act,  and  to  which 

•^  ne  is  party,  the  annuity,  &c.  And  it  is  thus  more  strong,  than  if  he  had 
released,  for  if  one  has  a  rent-charge  out  of  certain  land,  and  that  land  by  act  of 
parliament  is  given  to  another  person,  &c.,  I  care  not,  for  I  say,  that  by  this  act 
of  parliament  his  rent  is  gone  for  ever,  because  he  who  had  the  rent  was  party 
to  that  act:  for  every  one  in  England  is  party  to  an  act  of  parliament:  so,  no 
one  against  his  own  act  can  claim  rent  or  annuity ;  therefore,  in  the  case  here, 
forasmuch  as  he  who  had  the  annuity  was  a  party  to  that  act,  it  seems,  by  that 
act  he  shall  be  barred  from  claiming  it."  It  afterwards  was  adjudged  that  the 
prior  was  not  barred,  (as  it  is  said  in  Sir  fV,  Jones,  p.  235,)  for  although  by 
the  act  of  parliament  the  parsonage  was  given  to  the  king,  yet  it  was  in 
the  same  manner  as  the  prior  had  it,  and  the  prior  held  it  subject  to  the  annu- 
ity, and,  therefore,  this  continues  ;  but  if  the  act  of  parliament  had  given  it  in 
general  without  restriction,  the  annuity  would  have  been  extinct.  This  prin- 
ciple, that  every  man  is  party  to  the  act  of  his  own  government,  has  been  car- 
ried 80  far,  that  in  Dyer,  23,  h.  pi,  148,  it  was  held  an  act  of  parliament  is  not 
an  act  of  law,  but  tlie  act  of  every  person  in  the  realm.  **Mountague  put  this 
case :  before  the  statute  of  extinguishing  uses,  (27  H,  8,)  a  man  was  seised  of 
land  in  right  of  his  wife,  and  made  a  feoflment  in  fee  to  his  own  use,  and  de- 
clared his  will  that  the  feoffees  should  stand  seised  to  the  use  of  his  wife  for 
the  term  of  her  life :  now  comes  the  statute,  and  says  that  cestui  que  use  shall 
be  deemed  in  possession  according  to  that  of  which  he  had  the  use.  Whether 
by  this  statute  shall  the  wife  be  adjudged  in  by  remitter  or  not?  Shelley 
thought  she  should,  because  she  does  not  come  to  it  by  her  own  act,  but  by  the 
act  c^  the  law.  Baldwin  and  Knightly,  e  contra,  inasmuch  as  she  comes  to 
it  by  her  own  act,  viz.,  by  an  act  of  parliament,  to  which  every  one  is  a  party.'* 
•8311  *^  ***  ^i/^^f  34  H,  8. 54. 6.  In  Duncomb  v.  Pf^ng field,  Hohart,  255,  it  was 

^  held  that  one  should  not  be  remitted  after  the  statute,  though  he  had  both 
the  freehold  and  the  right,  and  that  without  his  own  fault,  and  it  is  said,  '*  Note, 
an  act  of  parliament  hath  every  man's  consent,  as  well  to  come  as  present,  and 
so  he  is  here  the  author  of  his  own  hurt :  and  also  he  must  hold  it  as  the  act 
gives  it,  having  power  to  bind  every  man's  right,  either  finally,  or  sub  modo,  as 
here  it  is  for  the  first  taker,  and,  therefore,  are  savings  of  strangers'  rights  in 
acts  of  pariiament."  Then  he  notes  what  he  calls  a  stranger  case.  Dyer,  329, 
and  251,  15  and  l6Eliz.pL  17.  ^^  Cestui  que  use  in  tail,  remainder  to  a 
stranger  in  tail,  remainder  to  himself  in  fee,  made  a  feoffment  before  the  statute 
27  /r.  8,  to  the  use  of  himself  for  life,  the  remainder  to  his  eldest  son,  heir  of 
Ids  first  entail,  and  his  wife  for  life,  and  died.  Now  the  son  was  in  by  the 
statute,  of  the  new  estate ;  resolved  by  four  judges  in  the  chancery,  (Dyer, 
Manwoodt  Catlyn,  and  Saunders,)  that  the  old  feoffees  could  not  enter  to  re- 
vive to  the  son  (Sic)  of  the  first  use  of  entail,  whereof  one  reason  was  given, 
that  the  son  could  not  enter  against  his  own  act,  and  against  the  statute  have 
my  other  estate,  no,  though  it  were  by  the  act  of  another,  sc.  the  foeffees. 
Doctor  and  student,  c.  46,  on  the  maxim  odgnorantia  legis  non  excusat,  says, 
**  Sith  all  are  makers  of  the  statute,  the  law  presumes  that  all  have  knowledge 
of  that  which  they  make,"  Jolley  fVolsey's  case,  Godbolt,  178.  '•  Cook,  Chief 
Justice,  said,  that  a  man  cannot  plead  nut  tiel  record  against  an  act  of  parlia* 
ment,  although  that  in  truth  the  record  be  embezzled,  if  the  act  be  general,  be* 
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cause  every  man  is  privy  to  it."  Iii  8  Co.  271,  0  Co.  107, 6  Co.  27,  28.  1 
Ventrisj  170,  the  same  principle  is  recognized.  More  recent  cases  strongly 
apply  the  same  principle,  IVadkam  v.  Marlow^  I  H.  Bl.  *p,  437.  That  rvooa 
was  an  action  of  debt  for  rent  on  a  lease,  which  was  expired,  and  the  ^ 
defendant  pleaded  his  bankruptcy,  and  that  the  sum  became  due  after  his  bank- 
ruptcy. Ijord  Mansfield,  C.  J.  The  bankrupt's  estate  is  vested  in  the  as- 
sifirnees  by  act  of  parliament :  every  man's  assent  shall  be  presumed  to  an  act 
dfparliament.  And  in  MUIm  v.  AurioU  Ibid,  the  judgment  in  ffadlutm  v.  Mar^' 
hwy  is  put  expressly  on  tiiat  ground.  f'VUion,  J.,  says,  *'  In  fVadham  and 
Marlow  the  court  decided  on  the  ground  that  the  plaintiff  had  virmally  assented 
to  tlie  assignment,  every  man's  assent  being  implied  to  an  act  of  parliament ; 
and  not  on  the  ground  that  an  action  of  debt  would  not  lie.  So  Hondjy  v. 
Houlditch,  1  T.  R.  92.  That  was  an  action  of  covenant  for  rent  due  on  an 
indenture  of  lease  made  to  the  defendant's  testator :  the  defendant  pleaded  the 
Stat,  of  7  Geo.  1,  c.  28,  for  raising  money  on  the  estates  of  the  directors  of 
the  South  Sea  Company,  and  that  her  testator  was  one  of  the  directors  ;  and 
thereby  discharged  from  all  payment  of  rent  on  that  lease,  and  demurrer.  Ix>rd 
Hardwickei  C.  J.  **  Every  person  is  considered  as  assenting  to  a  public  act, 
and,  therefore,  the  plaintifT  in  tliis  case  must  be  considered  as  assenting  to  the 
assignment  of  the  term  to  the  trustees,  according  to  the  provisions  of  tiie  statute.' 
He  Uiought,  however,  that  the  act  did  not  extend  to  debts  not  then  subsisting,  or  to 
express  covenant,  which  might  survive.  It  was  again  argued  before  Let,  C.  J., 
S.  C.  .^mlreWH,  40,  when  the  court  said,  "  the  statute  amounts  only  to  an  as- 
signment of  the  lease  ;  and  though  it  be  a  public  one,  and  consequendy  tlie  lessor 
must  be  taken  as  consenung  thereto,  yet  beyond  tliis  his  assent  cannot  be 
carried."  In  all  these  cases  the  British  subject  is  held  to  have  consc^ited 
to  the  modiiication  or  release  of  his  private  rights  from  his  implied  consent  to 
tlie  public  law.  This  principle,  however,  is  not  peculiar  to  the  free  represent- 
ative government  of  England,  where  the  public  will  speaks  ^directly  r^ooo 
through  the  parliament,  but  it  extends  to  all  governments.  Ix»rd  *- 
JSlletiborough  has  said,  it  is  impossible  to  suppose  that  arbitrary  as  well 
as  free  governments  do  not  spring  equally  from  tlie  consent  of  the  sub- 
jects ;  there  must  be  a  known  expositor  of  the  public  will  in  the  one  case  as 
well  as  in  the  other.  This  agrees  with  the  writers  of  the  general  law.  In 
actibus  resciis  qua:  rex  facU  eo  loco  Jiabemla  sunt  quasi  communitas  facere. 
Grotius,  1,  2.  c.  14.  s.  1.  The  courts  of  admiralty,  which  are  more  imme- 
diately called  on  to  decide  on  tiie  claims  of  foreigners,  extend  this  doctrine  lo 
them  all.  In  the  Herstelder,  1  Rob.  118,  Scott,  J.  says,  **the  disposition  of 
individuals  is  to  be  considered  as  bound  up  in  the  acts  of  tlie  government  of 
their  country :  I  will  not  say  that  such  a  principle  can  admit  of  no  excepticn 
under  any  possible  circumstances,  but  it  is  a  principle  not  lighUy  to  be  departed 
from,  that  the  inclination  of  individuals  are  to  be  considered  as  bound  by  die 
acts  of  their  government."  And  in  1  Rob,  60,  in  tlie  case  of  the  Santa  Crux, 
a  Portuguese  ship,  he  says,  on  adopting  the  law  of  Portugal, ''  To  the  recap- 
tured it  presents  his  own  consent,  bound  up  in  the  legislative  wisdom  of  his 
country."  The  common  law  adopts  the  same  rule  with  respect  to  aliens,  and 
from  this  implied  consent  arise  the  disabilities  to  which  they  are  ex|)Osed  in 
time  of  peace,  and  the  penalties  tiiey  incur  in  war.  Allegiance  is  a  debt  upon 
an  implied  contract  with  tlie  prince,  1  Bl.  Com.  370,  and  thb  reason  is  given 
why  an  alien  may  not  purchase  land,  that  **  if  an  alien  could  acquire  a  perma- 
nent property  in  lands,  he  must  owe  an  allegiance  equally  permanent  witii  that 
property,  to  the  king  of  England,  which  would  probably  be  inconsistent  witJi 
that  which  he  owes  to  his  own  natural  liege  lord.  An  alien  cannot,  by  any 
expression  of  his  private  and  individual  will,  separate  himself  from  the  public 
will  of  his  country.  1  Ro.  Abr.  Alien  C.  ^  If  an  alien  friend  *oome  to  rvooi 
England  when  he  is  a  child,  and  always  after,  for  a  long  time,  continue  ^ 
hire,  and  is  sworn  to  the  king,  yet  he  shall  continue  an  alien,  14  IL  4.  20.'* 


834] 


5  Tauhton.  425 


And  on  the  breaking  out  of  war  he  may  be  arrested  by  magfut  eharta.  It  is  this 
principle  which  gives  over  the  lives  and  properties  of  women,  children,  and  un- 
armed persons,  into  the  hands  of  their  enemies.  JSyre^  C  J.,  in  Spar&iberg 
r.  Bannaniyne^  I  Bos.  ^  Full.  170,  says,  **  I  take  the  true  ground  on  which  a 
plea  of  alien  enemy  has  been  allowed,  is,  that  a  man  professing  himself  hostile  to 
this  country,  and  in  a  state  of  war  with  it,  cannot  be  heard,  if  he  sue  for  the 
benefit  and  protection  of  our  laws:*'  and  then  he  likens  him  to  a  native  outlawed. 
No  age  or  profession  could  rebut  the  presumption  that  he  professed  himself  hos- 
tiie«  Tilts  plaintiflf  could  not  have  recovered  in  Pnuaia  against  the  acts  of  hi» 
own  government;  it  has  been  repeatedly  held  that  a  British  subject  cannot 
recover  against  the  act  of  his  own  government;  KeUner  v.  Lememrier^  4  East^ 
402,  it  is  held  that  a  British  subject  cannot  insure  a  foreign  ship  against  British 
capture;  and  there  Lord  EUenoorough,  C.  J.,  says,  **A11  words  of  similar 
generality  with  the  word  capture  which  are  to  be  found  in  the  policy,  as  **  arrest 
and  detainment  of  princes,  all  other  perils,"  &c.,  must  be  understood  with  this 
exception  and  qualification  annexed  to  them,  that  the  law  of  the  country  to  which 
the  assurer  belongs  be  not  contravened,  and  its  essential  interests  prejudiced  by 
the  application  of  them  to  any  particular  case  sought  to  be  covered  thereby.'* 
And  in  the  case  of  Furtado  v.  Rogers^  3  Bos,  4*  PuU,  19,  Ijord  AloanHey^  C.  J., 
holds  the  same  doctrine:  ^  We  are  all  of  opinion  that  on  the  principles  of  the 
English  law  it  is  not  competent  to  any  subject  to  enter  into  any  contract  to  do 
a  tiling  which  may  be  detrimental  to  the  interests  of  his  own  country,  and  that 
such  a  contract  is  as  much  prohibited  as  if  it  had  been  expressly  forbidden  by  act 
^351  ^^  parliament."  If  he  *could  not  recover  by  his  own  laws,  neither  can 
•^  he  by  ours.  Toutengv,  Hubbard^  3  Bos,  8f  Puil,  291,  the  plaintiffs 
were  owners  of  a  Su>edish  vessel,  and  chartered  her  of  the  defendant  to  go  to 
St,  Michaels  for  oranges :  she  sailed,  but  was  stopped  at  Ramsgate  by  an  em« 
bargo  from  the  government  of  this  country  on  all  Swedish  ships,  till  the  orange 
season  was  over :  when  the  embaigo  was  removed,  the  plaintiffs  offered  to  sail, 
but  the  defendant  gave  the  captain  notice  not  to  proceed ;  and  this  action  was 
brought  for  tlie  expenses  incurred  in  sailing  to  Ramsgate^  and  in  paying  wages 
during  the  embargo ;  Lord  Atvanley^  C.  J.,  says,  **  All  the  cases  admit,  that 
where  a  party  has  been  disabled  from  performing  his  contract  by  his  owr 
default,  it  is  not  competent  for  him  to  allege  the  circumstances  by  which  he  was 
prevented,  as  an  excuse  for  his  omission.  May  not  the  loss  which  the  present 
plaintiff  has  sustained,  be  considered  in  a  political  point  of  view  as  arising  from 
bis  own  default?  must  not  every  subject  of  the  Swedish  state  be  answerable 
for  what  we  must  consider  as  an  act  of  aggression  on  the  part  of  his  sovereign  ? 
Here  the  impossibility  has  arisen  from  an  act  of  the  British  state,  to  which 
ail  his  majesty's  subjects  are  parties,  occasioned  by  an  act  of  the  Swedish 
court,  to  which  all  the  subjects  of  Sweden  are  parties."  He  had  before  said, 
**  the  object  of  the  embargo  was  to  make  a  species  of  reprisals  on  the  state  of 
Sweden^  which  we,  sitting  here,  and  every  good  British  subject,  must  consider 
as  an  act  justified  by  the  conduct  of  the  court  of  Sweden  towards  this  country." 
On  the  cases  of  Conway  v.  Forbes  and  Conway  v.  Qray  it  shall  only  be  remarked^ 
that,  to  show  that  this  opinion  was  not  lighdy  taken  up,  or  lighdy  aban- 
doned, the  Court  of  King's  Bench  say  in  mennett  v.  Bonham^  15  East^  490, 
that  ^  if  the  principle  of  those  cases  be  irrecx>ncileable,  and  they  were  now  obliged 
to  adopt  the  one  and  relinquish  the  other,  they  would  rather  abide  by  the  sound 
*8361  P^^'P^^  ^^  *Conioay  v.  Gray^  than  by  the  latitude  of  expression  to  be 
-^  found  in  Usparicha  v.  Noble,^^  Le  Blanco  J.  difTered,  not  on  the 
validity  of  the  principle,  but  on  its  degree  and  application.  In  Flindt  v.  Scott^ 
15  i;a«^  628,  Lord  EUenborough  repeats  the  same;  and  Bayiey,  J.  says, 
^  that  if  they  be  not  reconcileable,  he  doubts  whether  the  conclusion  which  the 
eourt  came  to  in  Usparicha  v.  Noble  be  the  true  one.  The  union  of  will 
between  the  subject  and  the  government  prevadee  all  the  books  that  treat  of  the 
general  principles  of  law  from  the  earliest  writers  of  antiquity,  many  of  wLoA 
Vol.  L— M.  %fi% 
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the  learning  of  Orotius  has  collected,  as  in  /.  2,  e.  zi. ».  l^  De  Jure  Belli, 
where  he  says,  Leges,  qux  quasi  pactum  commune  sufit  populi,  atque  hoc 
nomine  vocantur  ab  ^ristotde  et  Demosthene.  And  /.  3,  c.  13, ».  2.  It  may 
be  traced  uninterruptedly  down  to  Blackstone,  who  in  voL  1,  p.  52,  says,  that 
government  is  made  by  the  consent  of  all  persons  to  submit  their  private  wills 
to  the  will  of  one  man,  or  of  one  or  more  assemblies  of  men.  Pufendorf  is 
particularly  express  on  this  point,  lib.  2,  c,  6,  «.  10.  Civil  as  dejlnitur  quod 
sit  persona  moroHs  composita,  cujus  voluntas  ex  plurium  pactis  implicita  et 
ti/it/a,  pro  voluntate  omnium  habetur,  Vattel,  b,  1,  c.  4,  s.  5,  ace.  On  this  all 
the  rights  of  war  depend,  which  otherwise  would  be  robbery  and  murder, 
whenever  reprisals  are  made  on  the  innocent  subjects.  A  strong  case  is  put  by 
Grotius  De  Jure  BdlU  lib.  3,  c.  20,  s.  7.  Alibi  diximus  res  subditorum  sub 
eminenli  dominio  esse  ciritatis,  ita  ut  civitas,  aut  qui  civitatis  vice  fungitur. 
Us  rebus  uli,  easque  etiam  perdere  et  alienare  possit,  non  tantum  ex  summa 
necessitate,  quse  privatis  quoquejus  aliquod  in  aliena  concedit,  sed  ob  publicum 
utilitatem,  cui  privafas  cedere  %Ui  ipsi  volmsse  censendi  sunt  qui  in  eivUem 
cselum  eoierunt.  On  this  ground  it  proceeds,  that  individuals  are  obliged  to 
make  sacrifices  to  the  service  of  the  state,  and  are  held  to  consent  to  the 
destruction  of  a  house  which  stands  in  the  way  of  a  fort,  &;c.  Tins  implied 
consent  is  indeed  the  foundation  of  *all  the  reasoning  of  Grotius,  and  rcQo.^ 
on  it  all  the  legal  rights  of  individuals  towards  their  governments  or  one  ^ 
another  are  made  to  depend.  These  general  authorities  are,  therefore,  not 
ad  aliud,  as  was  once  said  here,  but  show  this  principle  to  be  ancient,  clear, 
and  universal.  If  these  cases  establish  the  general  doctrine,  it  is  next  to  be 
shown  that  the  limitation  introduced  on  that  docUrine  is  erroneous.  The  license, 
which  alone  could  remove  the  plaintiff  in  error  from  this  ground,  is,  in  the 
present  case,  immaterial.  Here  were  no  hostile  rights  to  remit,  and  it  is 
impossible  to  conceive  that  it  was  meant  as  an  adoption  of  this  commerce,  when 
it  was  applied  for  and  given  for  another  purpose,  and  wholly  proceeded  alio 
intuito.  From  the  facts  of  this  case,  namely,  that  the  state  of  commerce  was 
well  known  to  the  parties,  the  enormous  premium,  the  extent  of  tlie  risk,  till 
the  goods  were  safely  warehoused,  &;c.,  the  Court  of  King's  Bench  have  drawn 
the  conclusion,  that  it  was  meant  to  insure  against  the  acts  of  the  assured's  own 
government.  But  a  contrary  implication  arises  from  the  license:  that  showed 
that  the  assured  contemplated  a  voyage,  not  to  a  Prussian,  but  to  a  hostile  port 
The  jury  have  not  found  that  it  was  meant  so  to  insure,  and  as  this  is  a  special 
verdict,  the  court  cannot  supply  it  by  intendment.  Witham  and  others  on 
demise  of  Lord  Derby  v.  Lewis,  1  ffVs.  55,  a  recovery  was  found  by  special 
verdict  without  any  seisin,  ffilles,  C.  J.  **  There  is  nothing  more  settled, 
than  that  the  court  can  intend  nothing  in  a  special  verdict,  but  what  is  found  by 
the  jury.  Hob.  262,  (who  was  as  great  a  man  as  ever  lived,)  expressly  to  this 
purpose ;  and  there  this  is  very  good  reason  for  it,  the  rule  of  law  would  otherwise 
be  inverted,  for  ad  questionem  facti  non  respondent  judices,  ad  questionem  juris 
non  respondent  juratores,  1  Inst.  155,  b.  But  further,  if  this  had  been  drawn  up 
as  a  most  express  contract  to  insure  against  the  acts  of  the  assured's  own  govern- 
ment, which  are  his  own  acts,  the  contract  would  be  absurd  and  insensible.  If  a 
man  could  insure  against  *his  own  act,  he  might  at  his  option  determine  the  tmoq 
contract  and  reduce  it  to  a  certainty ;  but  this  is  contrary  to  the  very  nature  ^ 
of  the  contract  of  insurance,  which  is  a  contract  of  uncertainty.  Roccus,  not  6. 
Hujus  contractus  et  commercii  lucrum  dependet  a  mera  sorts  eifortuna;  and 
not.  51.  Jtssecuralio  non  contineat  damnum  quod  facto  assecurati  contin^U. 
Contractus  assecurationis,  id.  est,  averlendi  ptriculi.  It  is  called  Casus  f orlmtus 
throughout  Roccus.  Grotius  says,  Propria  materia  hujus  contractus  est 
damnum  9ub  rations  incerti,  I.  2.  c.  12,  s.  23.  And  again,  Qui  suscipit  in 
se  perieulum  navigalionis,  stucipit  periculum  fortunss  non  culpm.  The 
language  of  policies  is,  risk,  peril,  adventure,  darter  v.  Boeham,  1  Bl.  593, 
Loni  Afansfield  calls  it  a  contract  on  speculation.     Can  it  then  be  8npported», 
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that  a  party  shall  go  out  with  a  predetermination  to  destroy  his  own  property? 
for  to  that  extent  the  argument  may  be  pushed.  A  man  may  insure  himself 
against  the  act  of  his  agent,  as  the  barratry  of  the  captain ;  but  this  has  been 
thought  to  be  a  very  singular  case ;  and  Lord  ManBjidd  observes,  in  Nuti 
V.  BourdieUf  1  Term  Hep.  330,  that  it  is  somewhat  extraordinary  that  it 
fihould  have  crept  into  insurances,  and  still  more  that  it  should  continue  in  tliem 
bo  long ;  for  the  underwriter  insures  the  conduct  of  the  captain,  whom  he  does 
uol  appoint,  and  cannot  dismiss,  to  the  owner,  who  can  do  either.  In  Cowp,  153, 
Vallejo  V.  ff heeler.  Lord  Mansfield  says,  **To  be  sure  nothing  is  so  clear,  as 
that  if  the  owner  of  a  ship  insures,  and  brings  an  action  on  the  policy,  he  can 
sever  set  up  as  a  crime,  a  thing  done  by  his  own  direction  and  consent  :**  and 
again,  ^  We  are  not  now  in  the  case  of  the  owner,  or  freighter,  being  privy  to 
it,  (the  barratry :)  if  we  were,  nothing  is  so  clear  as  that  no  man  can  complain 
of  an  act  done,  to  which  he  is  a  party."  The  general  writers  are  precise  on 
tiiis  point.  Valin,  L  3,  tit.  6,  27,  and  28,  says,  the  assured  cannot  charge  the 
underwriter  with  his  own  act,  and,  if  the  proprietor  is  commander,  or  if  the  mas- 
*R?d1  ^^^  '^  insured,  the  policy  cannot  ^extend  to  barratry,  for  nulla  pactione 
J  effid  potest  ne  dolus  prxslelur.  So  says  Pothier,  c.  1,  art.  2,  b.  3,  for 
such  a  contract  intitaret  ad  delinquendum  ;  and  so  also  Le  Guidon,  c.  15, 
art.  4.  The  staL  4  6f.  1,  c.  12,  s,  3,  makes  it  felony  to  destroy  a  vessel  with 
intent  to  defraud  the  underwriters.  If  a  person  were  to  avow  that  he  was 
going  to  destroy  his  vessel,  and  propose  an  insurance  against  it,  a  valid  contract 
txMilu  not  be  made  on  that  foundation.  The  contract  of  assurance  is  a  contract 
of  indemnity ;  but  no  one  can  claim  to  be  indemnified  against  the  contingencies 
of  his  own  act,  for  volenti  nonfil  injuria:  Culler  v.  Southern,  1  Sound.  116. 
Debt  on  bond,  dated  8th  of  Alarch.  The  condition  was,  that  whereas  the 
platntiifs,  at  the  request  of  the  defendants,  do  stand  bound  and  engaged  to  71 
Cook,  the  defendants  shall  save,  keep  harmless,  and  indemnified  the  plaintiffs, 
from  all  troubles,  suits,  inconveniences,  damages,  and  molestations  of  the  said 
Thomas  Cook.  Plea,  that  tlie  defendants  have  saved  harmless.  Replication, 
that  after  the  bond,  on  the  1st  of  October,  the  plaintiffs  became  bound  to  Thomas 
Cook,  and  they  assign  as  a  breach  that  they  were  damnified  by  Cook's  trying  to 
arresi  tliem.  Rejoinder,  that  if  the  defendants  had  had  notice  of  the  damnifi- 
cation, they  could  have  kept  them  harmless.  Demurrer.  And  it  was  argued 
for  the  plaintiffs  that  the  rejoinder  was  a  departure ;  and  for  the  defendants  that 
the  replication  was  bad.  Then,  as  to  matter  in  law,  it  was  argued  that  the 
pbintiffs  had  assigned  no  breach  ;  and  Saunders  for  the  defendant  argued,  that 
although  the  condition  be  general,  to  save  harmless  against  the  said  Cook  from 
all  actions,  yet  it  ought  to  have  a  reasonable  intendment.  But  it  would  be  un- 
reasonable to  construe  it  that  the  defendants  should  save  the  plaintiff  harmless 
from  uU  bonds  which  they  might  vohmtarily  enter  into  to  tlte  said  Cook  for 
their  own  proper  debt ;  for  by  that  means  the  plaintiffs  would  take  advantage 
of  their  own  wrong,  which  would  be  unreasonable  and  absurd :  but  that  it 
•^40*1  ^^^'^  ^^^y  ®^^^od  *to  save  him  harmless  from  all  actions  arising  before. 
-J  Levinz  for  tlie  plaintiffs,  insisted  on  the  generality  of  the  words  of  the 
condition,  and  that  by  &e  condition,  the  defendants  ought  to  save  the  plaintiffs 
harmless  from  all  actions  whatsoever,  although  tliey  were  occasioned  by  tlie 
plaintiffs  themselves  after  the  makinflr  of  the  bond :  for  it  was  the  folly  of  the 
defendants  to  bind  themselves  so.  Nale,  C.  B.,  and  the  whole  court  upon  the 
matter  of  law,  were  of  opinion  against  the  plaintiffs,  and  advised  them  to  dis- 
continue, but  they  would  not.  Afterwards  judgment  was  given  for  the  plain- 
tiffs on  the  departure,  1  Lev,  194.  It  is,  therefore,  an  extravagant  principle, 
that  any  person  can  by  contract  secure  himself  against  the  consequences  of  his 
own  act,  be  the  folly  of  the  other  party  what  it  may. 

The  court,  after  consulting  together,  held  it  unnecessary  to  hear  JUarryat  for 
the  defendant  in  error. 

Thomson.  C.  B.    We  have  considered  the  arguments  with  a  view  to  dia- 
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cover  some  principle  upon  which  we  could  distinguish  this  case  from  the  others 
which  have  been  decided  on  this  subject,  and  we  see  nothing  that  takes  this 
ease  out  of  the  principles  of  the  former  determinations  ;  we  are,  therefore,  of 
opinion  that  this  judgment  ought  to  be 

Affirmed. 


GIBBON  V.  COPEMAN. 

[1  Marsh.  392.  S.  C] 

A  defendant  who  offers  payment  after  action  commenced,  and  before  declaration,  is  not 
to  be  indulged  by  a  stay  of  proceedinn  on  payment  of  the  demand  and  costs  of  the 
writ,  unless  he  can  show  an  actual  tender,  and  unless  the  declaration  was  delivered  tor 
the  sake  of  enhancing  the  costs. 

On  the  10th  of  May,  after  service  of  the  writ,  the  defendant's  attorney  wrote 
to  the  plaintiflf's  attorney,  that  he  had  called  on  him  in  his  absence,  for  the 
purpose  of  tendering  5/.  and  the  costs  of  the  cause,  which  *he  was  ready  r^  j  i 
to  pay  him.  On  the  20th  of  May  the  plaintiff's  attorney  answered,  ^ 
that  his  client  was  entitled  to  12/.  instead  of  5/.,  and  desired  his  answer  in  a 
week  or  ten  days.  On  the  10th  day,  the  30th  of  May^  the  defendant's 
attorney  wrote  again,  saying  he  thought  5/.  enough,  but  would  refer  the  matter 
to  two  farmers.  The  cause  of  action  did  not  appear.  The  declaration  was 
not  delivered  till  the  25th  of  June,  and  the  defendant  on  the  IGih  of  November 
obtained  time  to  plead,  and  on  the  22d  Lens,  Serjt.,  had  obtained  for  him  a 
rule  nUi,  that  upon  the  payment  of  5/.  and  costs  up  to  the  15th  of  May,  the 
return  day  of  the  writ,  the  proceedings  might  be  stayed,  if  the  plaintiff  would 
accept  those  sums  in  satisfaction  of  his  demand,  and  that  if  he  would  not,  the 
5/.  might  be  struck  out  of  the  declaration,  and  tiiat  the  plaintiff  might  pay  the 
costs  of  this  application.  He  grounded  this  motion  upon  the  authority  of 
Zeevin  v.  Coweii,  ante,  ii.  203,  and  Roberts  v.  Larnbert,  ibid,  283. 

Bosanqxtet,  Serjt.,  on  this  day  showed  cause  against  this  rule.  He  contend- 
ed, first,  that  in  establishing  the  rule  in  Zeevin  v.  Cowell  this  court  had  pro- 
ceeded on  a  mistaken  assertion  that  such  a  practice  had  prevailed  in  the  Court 
of  King's  Bench,  which  had  never  been  the  case,  either  iq  court,  or  at  any 
judge's  chambers,  as  he  had  himself  ascertained  by  a  careful  inquiry  from  the 
master,  and  as  had  been  also  recognized  by  that  court  in  the  case  of  Burmester 
V.  Hilch,  13  East,  551,  where  Le  Blanc,  J.,  pointed  out  the  inconveniences 
likely  to  result  from  this  innovation  in  practise,  and  that  court  refused  to  follow 
the  precedent  established  by  the  two  cases  cited.  The  law  required  great 
strictness :  ancient  practise  required  an  actual  tender,  in  proof  of  which  tender 
there  must  be  a  moral  certainty  that  if  the  plaintiff  chose  to  put  his  hand  upon 
the  money,  he  might  receive  it,  and  it  would  be  a  great  hardship  upon  plainiiH's 
to  substitute  *as  equivalent  to  a  tender  a  mere  letter  from  an  attorney,  r^Qjo 
offering  terms  of  payment,  written  perhaps  only  with  a  view  to  gain  ^ 
time,  and  which  offer  might  probably  be  withdrawn  as  soon  as  that  purpose 
was  answered.  Such  a  practice  would  often  be  made  an  engine  of  fraud.  But 
if  the  court  thought  proper  to  adiiere  to  the  practice,  the  principle  on  which  it 
was  introduced,  was,  that  the  plaintiff  had  employed  the  delivery  of  the  declara- 
tion as  a  means  of  oppression;  and  to  such  cases  the  practice  ought  to  be  coo- 
fined  :  in  tiie  present  case  the  plaintiff  had  shown  much  forbearance,  and  given 
abundant  time  for  a  compromise. 

Lens,  Serjt.,  relied  on  the  expression  in  the  letter  of  the  defendant's  altemeyi 
that  he  had  ^  cdled  for  ^e  purpose  of  tendering,"  as  equivalent  to  a  tender. 
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The  etmrt  held  that  was  insuflicient.  There  was  much  weight  in  the  argu- 
ment of  the  plaintiir*6  counsel,  that  if  what  passed  in  this  case  had  been  pleaded 
as  a  tender,  it  would  have  fallen  far  short  of  it  in  proof.  In  one  of  the  cases 
cited,  it  was,  indeed,  left  ambiguous  whether  there  was  an  actual  tender,  though 
the  expressions  of  the  report  had  an  aspect  that  way  :t  in  the  other  case  an 
actual  tender  was  stated :  here  was  no  tender.  Neither  was  this,  upon  the 
merits,  a  case  for  such  an  interference.  After  this  negotiation  and  time  given 
by  ilie  plaintiff,  it  was  impossible  to  say  that  the  practice  could  be  extended  to 
tlie  present  circumstances. 

Rule  dischaiged. 

t  In  Zeevin  t.  Cowtll  there  was  no  tender,  but  only  a  letter  from  the  defend ant*e 
attorney,  containing  the  offer,  and  an  undertakin^g  to  appear  if  it  was  refused,  with  a 
notice  of  the  motioQ  which  preTailed  in  that  case,  m  the  orent  that  the  offer  should  b« 
refused. 


•848]  ♦WYNNE  v.  KAY,  Clerk. 

[1  Marsh.  387.  S.  C] 

Under  the  statute  54  G.  3.  e.  54,  the  retrospective  certificate  of  a  bishop  to  excuse  a  non- 
residence  incurred  before  the  passing  of  that  act,  need  not  be  obtained  before  the  1st 
of  JWy,  1814. 

A  bishop's  certificate  that  he  would  have  granted  a  license,  cannot  be  pleaded  in  bar,  or 
used  as  a  defence  upon  the  trial,  of  an  action  for  non-residence. 

If  the  certificate  covers  so  much  of  the  time  of  the  non-residence,  that  not  enough  non- 
residence  to  constitute  an  offence  remains  uncovered,  the  court  will  discontinue  the 
action. 

This  was  an  action  for  the  non-residence  of  the  defendant  upon  his  rectory 
of  Tlmndersieyj  in  the  county  of  EaseXf  and  diocese  of  London^  during  the 
whole  of  the  years  1812  and  1813,  and  for  less  periods  in  the  same  years. 
Bey  woody  Ser}i.i  for  the  defendant,  had  on  a  former  day  obtained,  under  the 
stamte  54  G,  3.  c.  54.  a.  4,  a  rule  nisi  that  the  action  should  be  discontinued 
on  payment  of  costs  by  the  defendant  up  to  the  time  of  the  application:  his 
ground  was,  that  the  bishop  of  London  had  on  the  16th  of  November ^  1813, 
licensed  the  defendant  *'  to  be  absent  from  his  parsonage-house  until  the  1st  of 
January^  1815,  on  account  of  the  unfitness  of  the  same  for  his  residence,  he 
residing  in  the  adjoining  parish,  and  doing  his  own  duty,'*  and  had  on  the  18th 
o(  November,  1814,  certified  on  the  license,  pursuant  to  the  first  section  of  the 
same  act,  his  lordship's  belief  that  the  cause  of  granting  the  license  really  and 
truly  had  existed  from  the  21st  of  February,  1812,  to  the  date  of  the  license, 
and  that  he  would  have  granted  the  defendant  license  of  non-residence  in  the 
parsonage-house  of  Thundersley,  if  application  had  or  could  have  been  made 
in  time  for  the  same,  and  that  his  lordship  was  satisfied  the  conditions  on  which 
such  license  would  have  been  granted  had  been  performed  and  complied  with. 
On  the  29th  of  May,  1814,  the  license,  and  the  certificate  within  fourteen  days 
from  the  granting  thereof,  were  duly  registered. 

Copley,  Serjt.,  on  this  day  showed  cause.  He  took  a  preliminary  objection, 
that  although  the  license  was  granted  before  the  1st  of  July,  1814,  pursuant  to 
the  statne  54  G.  3.  c.  64.  s.  1,  yet  that  the  certificate  not  having  been  granted 
*844l  before  that  time,  which  he  contended  was  the  time  limited  *by  the  statute 
^  for  granting  equally  the  one  as  the  other,  was,  therefore,  of  no  avail. 
This  case  dkl  not  come  within  the  rule  established  in  the  case  oi  Wright  t. 
flamankf  HU.  T.  55  G.  3.  (6  post  62,)  that  the  confirmation  (of  a  special 
license  by  an  archbishop)  might  be  made  after  the  1st  of  Jtdy,  1814.  If  the 
words  of  the  first  section  leaye  it  ambiguous,  those  of  the  fourth  manifest  that  the 
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certificate  must  be  granted  before  that  time :  the  words  arc,  **  to  whom  such 
license  and  certificate  shall  have  been  granted,  or  who  shall  have  notified  his 
exemption  before  the  Ist  day  of  July,  1814."  The  statute  provides  for  the 
several  cases  of  licenses  given  before  the  passing  of  the  act,  and  licenses  granted 
after  the  passing  of  the  act :  the  certificate  as  well  in  the  one  case  as  the  other 
must  necessarily  be  posterior  to  the  passing  of  the  act ;  but  all  must  be  done 
before  the  1st  oi  Juty,  1814.  The  legislature,  for  their  own  reasons,  which 
they  have  not  explained,  have  fixed  that  the  term  as  the  limit  of  their  indul- 
gence. But  upon  another  point  the  defendant  was  not  entitled  to  the  indulgence 
prayed  for.  There  was  a  count  for  non-residence  during  tlie  whole  of  the  year 
1812.  The  license  and  certificate  reached  back  only  to  the  21st  of  February, 
leaving  an  interval  of  seven  weeks  of  non-residence  from  the  1st  o(  January,  1812, 
to  the  21st  of  February,  comprehended  in  the  declaration,  but  not  covered  by  the 
certificate.  The  power  given  to  the  court  by  the  statute  was  to  discontinue  the 
action  only  so  far  as  the  certificate  extended,  and  the  efifect  of  their  rule  would  be 
tlie  same  as  if  the  last  ten  months  and  nine  days'  non-residence  were  struck  out 
of  the  declaration.  The  declaration  would  then  remain  unafifected  by  the  rule  of 
court,  as  a  declaration  for  seven  weeks*  non-residence,  which,  he  granted,  was 
no  ofTenee  ;  but  if  tlie  plaintifi!'  chose  to  deliver  a  declaration  which  oould  not 
be  supported,  he  had  a  right  so  to  do,  and  though  the  defendant  might  take  ad- 
vantage of  the  insufiiciency  by  way  of  demurrer,  in  arrest  of  judgment,  or  in 
error,  yet  neither  *this  nor  any  other  statute  gave  the  court  power  to 
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declaration.  The  court  would,  therefore,  in  the  present  case  not  direct  a  dis- 
continuance, but  leave  the  defendant  to  put  his  defence  of  the  certificate  on  the 
record  by  way  of  plea.  It  was  a  very  important  question,  and  yet  undeter- 
mined whether  such  a  certificate  might  be  so  pleaded,  but  by  the  first  aection  of 
the  act  it  appeared  that  it  might ;  for  that  section  directs  that  such  certificates 
shall  have  precisely  the  same  operation  as  licenses  granted  at  an  earlier  period 
would  have  had  under  the  statute  43  G,  3,  c.  84  ;  but  licensee  under  the  \zstr 
mentioned  statute  might  be  pleaded  in  bar :  therefore,  so  might  these  certifi- 
cates. He  candidly  pointed  out  to  the  court,  however,  die  difficulty  raised  by 
the  concluding  words  of  the  4lh  section,  that  it  shall  be  lawful  for  the  plaintiff, 
aAer  the  20th  of  July,  1814,  until  such  application  made  for  a  discontinuance, 
to  proceed  with  his  action  as  if  no  license  or  certificate  had  been  granted  or 
notification  made.  It  would  be  nugatory  to  permit  the  party  to  proceed,  if  the 
certificate  subsequently  obtained  might  still  be  pleaded  in  bar.  The  defendant 
would  pursue  a  course  mucli  to  his  own  disadvantage,  who  should  pray  a  stay 
of  proceedings  on  payment  of  costs,  when  by  putting  a  plea  of  hu  certificate 
on  the  record,  he  might  obtain  a  verdict  and  fuU  costs. 

Hey  wood  in  support  of  his  rule,  urged  as  to  the  first  point,  that  the  act  as- 
signed no  limitation  of  time  to  the  granting  of  certificates.  Throughout  the 
whole  act,  a  specific  time,  the  1st  of  July^  1814,  was  mentioned  on  two  occa- 
sions only,  tlie  one  of  which  was,  in  the  Ist  section,  with  respect  to  the  grant- 
ing of  licenses,  the  other  was,  in  the  third,  as  to  the  sending  in  and  registration 
of  notifications  of  causes  of  non-residence.  No  such  limitation  was  either  ex- 
pressed or  intended  by  the  legislature  for  ^certificates  ;  and  to  imply  it  r«ojg 
would  in  a  great  measure  defeat  their  object.  There  was  one  class  of  ^ 
certificates  designated  by  the  act,  which  needed  not  to  be  indorsed  on  any 
license,  and  was  wholly  independent  of  licenses,  being  directed  to  be  granted 
for  the  purpose  of  covering  acts  of  temporary  excusable  non-residence,  the  ex- 
cuses of  which,  if  they  still  continued,  would  be  causes  for  a  license,  but  which, 
having  already  ceased,  could  not  become  the  subject  of  a  license  for  future  ab- 
sence, they  were  nevertheless  proper  causes  to  be  certified  to  defeat  the  penal* 
ties  of  an  action  for  the  past.  The^e  certificates  might  be  made  to  go  back 
to  any  part  whatever  of  the  twelve  years  elapsed  since  Uie  passing  43  G.  3,c.  84, 
and  this  was  intended  to  be  a  prospective  and  permanent  enactment  for  the 
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relief  of  the  clergy,  and  the  power  thereby  given  might  be  exercised  by  the 
oishope  at  all  future  times  whatever.  The  same  language  is  used  in  respect  to 
one  sort  of  certificates  as  the  other,  and  is  different  from  the  phrase  used  in 
speaking  of  the  licenses,  for  the  1st  section  of  the  act  has  the  words,  ^  ail 
licenses  which  shall  have  been  granted,  (t.  e.  before  the  passing  of  the  act,)  or 
sluill  be  granted  before  the  1st  uf  July,  1814,"  and  ^  all  certificates  given  by 
any  bislMp  or  archbishop  which  shall  Certify,"  without  reference  to  the  license, 
or  any  dale  whatever,  or  any  matter  therein  before  contained.  In  the  4th  sec- 
tion, the  construction  pressed  for  on  behalf  of  the  plaintiff,  is,  at  most,  ambigu- 
ous ;  but  the  construction  for  the  defendant  is  clear :  the  meaning  is,  to  whom 
such  certificate  shall  be  granted  at  any  time  soever,  or  who  shaU  have  notified 
his  exemption  before  the  1st  oiJuly,  1814.  In  the  present  case  the  certificate 
coald  not  have  been  simultaneous  with  the  license,  for  the  former  is  given  only 
by  the  act,  and  the  latter  was  made  before  the  act  passed.  As  to  the  second 
point  he  agreed  that  the  retrospective  certificate  would  be  a  defence  upon  the 
*84.71  ^^»*°^  ^  extended  the  same  doctrine  to  all  the  cases  *in  which  grounds 
^  for  a  discontinuance  under  this  act  had  been  disclosed  to  the  court.  The 
act,  however,  did  not  restrict  the  power  of  the  court  to  the  ordering  a  discontin- 
uance in  those  cases  only  where  the  certificate  extends  to  the  whole  time  of 
non-residence,  the  rule  might  be  made  in  any  case  where  the  certificate  covers 
to  much  of  the  time  that  no  cause  of  action  remains. 

The  court  interposing,  gave  judgment. 

GiBBs,  C.  J.    This  act  is  not  penned  with  much  precision  and  accuracy : 
and  considering  what  was  the  class  of  persons  for  whose  benefit  it  was  intro- 
duced, and  what  persons  were,  tlierefore,  probably  concerned  in  the  penning  it, 
that  circumstance  is  not  much  to  be  wondered  at.     With  respect  to  the  time 
within  which  the  certificate  must  be  granted,  the  words  of  the  first  section, 
**  before  the  first  of  •/u/y,  1814,'*  are  confined  to  the  time  of  granting  the  license, 
ind  do  not  restrain  the  time  of  granting  the  certificate.     I  was  at  first  much 
struck  by  the  circumstance  that  the  certificate  is  to  be  granted  by  the  same  per- 
son who  grants  the  license,  and  that  it  is  made  respecting  the  same  facts  which 
are  stated  in  the  license.     The  words  of  the  act  are  these :  **  And  upon  which 
the  archbishop  or  bishop  granting  the  same  shall  certify  that  they  are  satisfied  and 
verily  believe  that  the  causes  of  granting  such  licenses  really  and  truly  existed 
for  any  periods  antecedent  to  the  granting  thereof,  and  specified  in  such  certifi- 
cates respectively,  and  that  the  archbishop  or  bishop  giving  such  certificate 
would  have  granted  the  license  to  which  they  refer,  from  the  periods  specified 
in  such  certificates,  if  proper  application  had  or  could  have  been  made  for  the 
same,  and  that  the  conditions,  lif  any,  upon  which  such  licenses  would  have 
been  granted  have  been  performed  and  complied  with."     The  subsequent  pro- 
*ft48l  ^'^^^'^^  ^^  ^'^  clause  are  intended  to  operate  upon  licenses  *of  two 
^  descriptions,  first,  upon  licenses  granted  before  the  passing  of  the  act; 
secondly,  upon  licenses  to  be  granted  ailer  the  passing  of  the  act,  and  before 
the  1st  of  July,  1814,  upon  which  the  bishop  shall  certify.     No  time  is  speci* 
fied  within  which  the  bishop  shall  certify.     My  brother  Copley  relies  on  the 
fourth  section,  which  is  certainly  the  strongest  part  of  his  case :  for  the  words  are* 
**  to  whom  any  such  license  and  certificate  shall  have  been  granted,  or  who  shall 
have  .notified  his  exemption  before  the  1st  day  o^  July,  1814."     And  he  con- 
tends that  this  restriction  in  point  of  time  over-rides  all  the  three  preceding  cases 
included  in  the  sentence.     But  in  order  to  see  to  which  of  the  clauses  the  words 
**\9toiJuly,  1814"  apply,  we  must  look  to  the  preceding  provisions  of  the 
act;  and  if  we  thereby  find,  as  we  do,  that  the  certificate  n^  not,  but  that  the 
notification  of  exemption  must  be  completed  before  the  1st  of  July,  (and  the 
moat  natural  construction  of  the  foregoing  clauses,  is,  that  by  the  first  section 
the  certificate  need  not,  but  by  the  third  Uie  notification  must  be  made  bei<»« 
that  time,)  I  think  we  must  not  intend  that  the  legislature  have  in  a  subsequent 
indinolly  brought  the  certificates  withia  that  limitation  of  time.    The 
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license,  therefore,  must,  but  the  certificate  need  not  he  granted  before  the  Ist 
of  /ti/y,  1814.  As  to  the  second  point,  if  the  certificate  could  be  used  as  a 
defence  to  the  action,  it  would  be  of  great  aid  to  the  plaintifif's  argument,  that 
the  certificate  must  be  granted  before  the  Ist  oiJtdy^  1814;  for  it  would  be  of 
great  importance  to  the  plaintiff,  that  the  certificate  should  be  granted  as  eariy 
as  possible.  For  the  act  gives  no  power  to  the  judge  to  certify  so  as  to  pre- 
vent the  defendant  firom  recovering  full  costs ;  and  it  would  be  very  unjust  that 
the  defendant,  giving  the  plaintiff  no  notice  of  obtaining  his  certificate,  should 
be  enabled  to  delude  the  plaintifif  to  proceed  to  trial,  and  then  set  up,  to  defeat 
an  action  originaliy  well  brought,  a  defence  obtained,  periiaps,  the  *very  r»Q|Q 
day  before  the  trial,  and  thereby  not  only  get  a  verdict  but  full  costs  of  ^ 
suit.  My  brother  Copley  aigued  this  point  very  candidly,  and  liberally  admit- 
ted what  made  most  against  himself.  The  words  of  the  clause  which  give  the 
application  to  discontinue,  confirm  this  construction,  for  notwithstanding  this 
act,  the  plaintifif  in  any  action  may  proceed  as  if  the  act  had  not  passed,  and  as 
if  no  such  certificate  had  been  obtained  under  it,  until  such  application  shall  be 
made  to  the  court :  that  is,  if  no  application  is  made,  they  may  proceed  to  the 
end,  which  is  judgment,  and  execution  for  the  penalty.  The  court  may  stay 
the  proceedings  in  all  cases  in  which  a  license  previously  obtained  would  have 
been  an  answer  to  the  action ;  and  since  the  license  and  certificate  overreach  so 
much  of  the  time  of  non-residence  that  no  cause  of  action  remains,  I  think  this 
is  a  case  in  which  the  court  ought  to  interfere. 

Hbath«  J.  declared  himself  of  the  same  opinion.  The  object  of  the  act  is 
to  be  considered :  it  was  intended  as  a  boon  to  defendants,  that  in  the  case 
specified  they  might  not  be  at  the  expense  of  going  to  trial.  It  could,  therefore, 
be  intended  that  a  defendant  might  by  proceeding  to  trial  put  himself  in  so  much 
better  a  situation  than  he  would  be  in  by  the  relief  pointed  out  to  him  by  the 
fourth  section.  And  it  would  be  very  unjust  if  the  act  admitted  of  an  opposite 
construction,  to  favor  which  the  words  should  be  '*  license  or  certificate,*'  not 
**  license  and  certificate.'* 

Chambre,  J.  The  defendant  by  the  first  section  has  to  the  last  moment  of 
the  Ist  of  July 9  1814,  to  obtain  his  license.  How  then  is  he  to  get  it  amended 
by  a  certificate  indorsed  thereon  before  the  InXofJuly?  That  alone,  if  any 
doubt  subsisted,  would  determine  the  construction.  But  we  may  proceed  fur- 
ther. No  express  *date  is  required  for  the  certificate ;  and  the  nature  tmra 
of  the  provisions  intended  shows  that  it  could  not  be  designed  so  to  con-  *- 
fine  it.  I  am,  therefore,  of  opinion  that  the  construction  urged  for  the  defend- 
ant ought  to  prevail.     The  rule,  therefore,  must  be 

Absohxte. 

Dallas,  J.,  was  absent. 


WRIGHT  V.  STEVENSON,  Clerk. 

The  plaintifTin  compromising  a  penal  action  by  consent,  having  by  mistake  abandoned  a 
ffood  cause  of  action,  the  court  refused  to  interfere  to  rescind  the  order  made  thereon. 

Where  a  judge  has,  upon  hearing  the  parties  on  a  summons,  refused  an  order,  it  is  bighlf 
improper  to  proceed  by  summons  before  another  judge:  the  party  dissatisfied  may 
apply  to  the  court. 

This  was  an  action  for  non-residence  on  four  benefices.  The  plaintiff  had, 
on  application,  intended  to  consent  to  discontinue  as  to  the  vicarace  of  Great 
ffVbraham,  and  to  admit  a  notification  of  exemption  as  to  the  benefice  of 
Abbaihon;  but  by  a  mistake  his  attorney  in  the  hurry  of  btisiness  had  given  a 
consent  to  dliscoatinue  as  to  both.     He  had  iq»plied  to  a  judge  by  f^T»"***—  ^ 
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htkre  the  ettor  reetiiied,  and  At  application  being  Tcfilised,  he  had  obtained  i, 
•umiDonB  from  another  jndge,  who  was  not  apprised  of  the  former  attempt,  and 
who  Jikewise,  upon  a  hearing,  refueed  to  interfere ;  whereupon 

Conlty,  Serjt.,  now  moved  the  court  that  the  rate  be  rescinded  as  to  Mbathon^ 
On  admitting  the  notification  and  disputing  the  title'. 

The  court  strongly  reprobated  the  praetioe  of  making  an  application  to  one 
iudgs  at  chambers,  which  had  already  been  reflised  by  another  judge  at  chanrn 
bere:  if  parties  were  dissatisfied  with  the  order  of  a  single  judge,  they  ought 
immediately  to  apply  to  the  court  This  impropriotv  would  not,  however,  pre- 
*85n  ^^^  ^®  ^^'^  ^^^™  *now  granting  the  rule,  if  it  were  fit  to  be  granted, 
-^  but  in  a  penal  action,  where  the  parties  had  compromised  it  by  mutual 
consent,' they  must  abide  by  their  own  act:  the  court  Was  unanimous  that'ii 
ought  not  to  be  again  opened. 


WOOD  t.  THOMPSON.      ' 

n  Marsh.  395.  S.  CJ  '  *' 

A  defendant  may  be  arrested  in  an  action  in  a.  oourt  at  Weitwniutwrt  aftar  haviiig  atrren 
dered  in  discharge  of  a  foreign  attachment  in  an  action  in  the  mayor's  court  of  London 
for  the  same' cause.  ...  < 

Let9s,  Serjt.,  had  on  a  former  day  obtained  a  rule  rdsi  to  discharge  the  defend-] 
ant  out  of  custody  up6n  entering  a  common  appiearatice,  upon  the  ground  that 
tlie  plaintiff*  had  first  proceeded  against  the  defendant  by  an  action  in  the 
mayor's  court  in  London  for  the  same  cause,  and  had  sudd  out  a  foreign  attach- 
ment against  a  person  who  ^as  indebted  to  the  defendarit,  to  which  attacimient 
the  defendant  did  not  put  in  bail,  but  surrendered  herself;  the  plaintiff  there- 
lipoti  abandoned  the  action  in  the  mayor's  court,  and  proceeded  in  this  court, 
and  bad  arrested  the  defendant.  Lens  Contended  tfaat  after  the  defendant  had 
^rretidered  on  dissoIutioA  of  the  attachment  in  the  mayor's  6ourt,  she  could 
not  be  again  tirrested  for  the  same  caiise  in  an  action  commenced  here. 

Shtpherdy  Solicitor-G'eneral,  on  this'^ay  Was  ^r^pdred  to  show  cause  against 
ihe'rule,  and  Lens  was  instructed  to  support  it. 

GiBBS,  C.  J.,  stated  the  case  o^  Bromley  v.  Peck  in  the  Court  of  King's 
Bench  ;t  and  since  that  court  had  held,  that  although  there  was  no  substantial 
reason  for  the  plain tifi*  i^rom/^  to  tliffeOrtrtmNriir that  case,  he  might,  neverthe- 
^8521  ^^^'  arrest  the  defendant  in  the  court  above,  he  ^thought  the  present 
-*  case  must  be  governed  by  the  same  principle.  The  circumstance  on 
which  Iaom  relied,  that  the  defeixEuii  liette  biaKl  ^rtodered,  made  no  material 
distinction,  and  the  court 

Discharged  the  rule. 
t  BROMLEY  •   PECK. 

[Easter  Term,  1813.] 

A  defendant  may  be  arreatad  in  an  action  In  a  court  at  TTes <ait««lcr,  aftar  having  put  ill! 
bail  to  foreign  attaehmeut  in  an  action  in  the  mayor*a  court  of  London  for  the  aama 
debt 

Tn  plaintiff  brought  thia  action  to  recover  the  price  of  aome  goods  which  he  had  Sold" 
tQ  the  defendant,  ifsving  Seen  .an  advartlsemant  (hat  the  defemiant'a  goods  were  on  a 
certain  day  to  be  sold  by  auction  by  Davita  an  auctioneer,  he  commenced  an  action  in  the. 
mayor's  court  against  the  defendant  for  the  debt  due  (o  him,  and  Issued  S  fofeigil  attnch-' 

Vol.  L^-^5.  2  O 
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tnent  uratiMt  the  fuppoMd  proceeds  of  the  aaction  in  the  hands  of  DomiMt  the  defeadant 

put  in  oail  to  that  attachment.  Vaviet  having  satisfied  the  plaintiff  that  he  had  not  re- 
ceived, nor  was  about  to  receive,  any  tnone^  from  the  proceeds  of  the  auction,  but  that 
the  money  was  to  be  paid  to  another,  the  plam (iff  withdrew  his  attachment  and  action,  and 
paid  the  costs  thereof  under  an  order  of  the  mayor*a  court,  but  entered  no  es^nerMur  on 
the  bnil -piece  ;  and  he  commenced  the  present  action  in  the  King's  Bench,  and  arrested 
the  defendant  thereon,  whom  Bolland  had  on  a  former  day  obtamed  a  rule  nut  to  dis- 
tharse  her  out  of  custody,  on  entering  a  common  appearance,  upon  the  ground  that  the 
attachment  in  the-  mayor  s  court,  for  which  she  had  put  in  bail  there,  was  equivaleni  to  a 
personal  arrest,  and  that  this  court  would  not  permit  a  defendant  to  be  twice  arrested  for 
the  same  cause  of  action. 

Ad^lfkut  on  a  subsequent  day  showed  cause. 

The  eouH  held  thst  the  attachment  in  the  mayor's  eourt  was  not  in  this  respect  equivs- 
lent  to  a  personal  arrest,  and  that  it  did  not  preclude  the  plaintiff  from  again  holding  the 
defendant  to  bail,  and  they 

Discharged  the  rule. 


*HANNAM  V.  DIETRICHSEN.  [*853 

An  affidavit  whereon  to  ground  a  motion  for  a  dulrtngos,  must  set  out  the  EngltMk  notice 

subscribed  to  the  process  in  kae  verba. 
And  Bemble  that  some  ground  should  be  shown  for  the  deponent's  belief  that  the  delend- 

-ant  keeps  out  of  the  way  to  avoid  service. 

Best,  Seijt,  moved  for  a  dUtringat  npon  an  affidavit  that  the  deponent  had 
served  on  the  defendant's  wife  a  copy  of  the  summons  with  an  EnglUh  notice 
underwritten  of  the  intent  and  meaning  of  the  service ;  and  further,  that  the 
deponent  had  made  several  attempts  to  serve  the  defendant  personally,  and  be* 
lieved  he  kept  out  of  the  way  to  avoid  service  of  the  process ;  and  that  the 
deponent  had  heard  and  believed  that  the  defendant  had  since  made  some  over- 
tures for  a  compromise  by  the  payment  of  a  sum  of  money. 

The  court  were  clear  that  the  affidavit  was  defective  in  not  setting  out  the 
tenor  of  the  English  notice,*  that  they  might  judge  whether  the  statute  had  been 
complied  with,  and  on  that  account  refused  the  rule ;  but  they  also  intimated 
that  it  was  necessary  that  the  deponent  should  state  some  ground  for  his  belief 
that  the  defendant  kept  out  of  the  way  to  avoid  service. 

Rule  refused. 


WALKER  V.  HAWKEY. 

[1  Marsh.  399.  S.  C] 

A  writ  of  capiat  ad  retpondendum  ought  to  be  made  returnable  on  a  general  return  dsy. 
But  if  made  returnable  on  a  day  certain,  the  court  will  permit  it  to  be  amended. 
Even  after  a  rule  fiist  obtained  to  quash  the  writ  for  irregularity. 

Thk  writ  of  capias  issued  in  this  case  was  made  returnable  on  a  day  certain, 
the  Tuesday  next  after  eight  days  of  St.  Martin^  being  the  22d  day  of  Ab- 
vember,  instead  of  a  general  return  day.  Best,  Serjt.,  had  on  a  former  day 
obtained  a  rule  nisi  to  set  aside  all  the  proceedings  in  the  cause  upon  the  score 
of  this  irregularity. 

*Copleyf  Serjt,  on  this  day  showed  for  cause,  first,  that  it  was  no  f-«g^ 
irregularity ;  secondly,  it  could  not  be  taken  advantage  of  before  the  writ  ^ 


853] 


5  Taunton.  43& 


was  retnrned,  and  in  ihis  case  the  rule  nisi  had  been  obtained  before  the  writ 
bad  been  returned.  PerroU  t.  //«fe,  3  fftU.  58 ;  or  at  all  events  the  court 
would  in  this*  as  in  that  case,  permit  the  rule  to  be  amended ;  and  it  was  held 
amendable  and  amended  in  the  case  of  fkmi  v.  Owen  and  another^  1  Bos,  ^ 
FuU.  342,  and  Bourchier  r.  fflltle,  1  H.  Bl.  291.  In  Beubel  v.  Prtnton,  5 
i^(rt/t291,  the  Court  of  King's  Bench  had  permitted  the  like  amendment. 

Bt8t^  contra,  contended  that  the  practice  was  uniform,  to  make  these  motions 
before  the  writ  was  returned.  The  court  had  never  permitted  the  plaintiff*  to 
amend  his  writ,  unless  he  had,  as  in  PerroU  v.  Hekt  applied  for  Uie  amend- 
ment when  the  defendant  had  applied  to  set  aside  the  proceedings,  which  had 
not  been  done  here.  It  was  not  merely  the  service  which  was  irregular  in  this 
case,  but  the  writ  itself  was  a  nullity.     Inman  v.  Huuh^  2  New  Rep.  133. 

The  court  discharged  the  defendant's  rule,  and  permitted  the  plaintiflf  to 
amend  his  writ  on  payment  of  costs  of  the  amendment  and  of  the  application. 


SMITH  v.  MELLON. 

Held  that  notice  of  /.  J)f .  as  bail,  is  not  good  notice  for  /.  M,  the  younger.    And  the 

plaintiff  need  not  swear  there  are  two  of  the  name. 

BosANQVBT,  Serjt.,  opposed  the  justification  by  affidavit  of  one  of  the  bail 
in  this  case,  upon  the  ground  that  the  notice  was  of  Jamu  Mellon  being  put  in 
as  bail,  and  the  affidavit  was  of  tlie  sufficiency  of  James  Mellon  the  younger. 
The  notice  would  induce  an  inquiry  concerning  the  circumstanoe  of  the  head  of 
*8551  ^^  f&niily,  who  *bore  the  name  of  Jmnes  Mellonf  and  thereby  would 
-^  lead  the  plaintiff'  astray  from  examining  into  the  ability  of  James  Mellon 
the  younger,  who  consequently  now  attempted  to  justify  without  the  plaintiff 
having  had  the  opportunity  of  sufficient  previous  inquiry. 

Best^  Serjt.,  contra^  urged  that  it  did  not  appear  by  any  affidavit  of  the  plain* 
tiff,  that  there  were  two  persons  of  the  name  of  James  Mellon. 

The  court  held  that  fact  was  sufficiently  shown  by  the  bail  himself  making 
his  affidavit  with  the  additipn  subjoined  to  his  name,  which  was  the  dis- 
tinguishing proof  of  minority;  and  holding  the  notice  as  insufficient*  they 
rejected  the  bait 

Dallas,  J.  was  absent 


HARD Yt  Demandant ;  PRIOR,  Tenant;  Lord  ROMNEY,  Vonchee. 

Supplemental  affidavit  that  tbe.eominiaeioaera  in  a  reeovary,  awom  to  be  attomiea  of  tbs 
Court  ol  Kiof 's  Bench,  are  attomiea  of  the  Coart  of  King's  Bench  at  We$tmin9t€r, 

Thk  coart  granted  to  Heywood^  Serjt.,  that  this  recovery  might  pass  upon  a 
supplemental  affidavit  tliat  the  commissioners  were  attornies  of  his  majesty's 
Court  of  King's  Bench  at  fVestminsterf  the  affidavit  accompanying  the  ac- 
knowletkroent  having  stated  only  that  they  were  attomiea  of  his  majesty's 
Court  of  King's  Bench. 


iM^  PuoMortoir*  M.T.  1814.  [S56 


*DELAFIELD  v.  TANNER. 

[1  Marsh.  891.  S.  C] 

On  setliog  uide  a  judgment,  the  oevrt  will  not,  without  especial  came  shown,  reiiraia 

the  defendant  from  pleading  infancy. 

CopLSY,  Setjt,  having  obtained,  upon  an  affidavit  of  merits,  a  rule  nisi  for 
setting  asidfe  a  regular  judgment  upon  payment  of  costs, 

Vaugfum,  Serjt.,  in  showing  cause  against  the  rule,  prayed  the  court  to  ingraft 
on  it  the  terms  that  the  defendant  should  not  plead  his  infancy. 

Copley^  in  support  of  his  rule,  urged  that  infancy  is  in  many  cases  a  reason- 
able  ana  just  defence,  and  that  this  condition  ought  not  to  be  imposed  without 
ah  especial  ground  shown  ;  And 

Of  this  opinion  were  the  court,  who  made  the 

Rule  absolute  in  the  terms  prayed  for.t 

t  [See  note  to  Mr.  Marahalls  report  of  this  case.] 


RUJiE  of  PRACTICE. 

No  fines  or  recoveries  to  be  amended  on  the  last  day  of  term. 

Thk  Court  promulgated  a  rule  that  in  future  they  would  not  entertam  on 
tlie  last  day  of  term,  any  motion  for  the  amendment  of  fines  or  recoveries,  a 
matter  of  very  serious  importance,  and  which  required  as  much  attention 
and  deliberation  as  any  subject  that  could  be  brought  before  the  court  by 
motion* 


PROMOTION. 

In  this  term  John  Bernard  Bosanquet  Esquire  was  called  to  the  degree  of  the. 
Coif,  and  gave  rings  with  the  motto  Antiquam  exquirkt  mairem. 
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PRINCIPAL  MATTERS, 


CONTAINED  IN  THIS  VOLUME. 


f 


A. 


ABATBMBNT. 

1.  Ir  a  plaintiff  sues  a  defendant,  with 
whom  alone  he  believes  he  has  contract- 
ed, bat  who  in  trath  has  adonnant  part** 
ner,  the  defendant  may  plead  in  abate- 
ment that  bis  partner  ought  to  be  joined, 
in  order  to  compel  a  new  action  against 
the  two,  in  which  they  may  set  off  a  debt 
contracted  by  the  plaintiff,  as  the  plain- 
tiff believed,  to  the  other  partner  alone, 
but  in  which  both  partners  are,  in  truth, 
eqnally    interested.    Dubois  v.    Ludcrt. 

Page  609 
A  plea  in  abatement  must  begin  by  al- 
l^^ng  that  the  defendant,  styling  him  by 
his  real  Christian  name,  comes,  ^. 

And  it  must  also  give  his  real  surname. 
Docker  v.  King.  65S 

3.  A  defendant  cannot  in  this  court  now 
plead  in  abatement  to  the  original  writ, 
for  the  court  wUi  nut  grant  him  oyer. 
Peake  v.  Davis,  653 

4.  A  defendant  who  pleads  a  misnomer  in 
abatement  must  come  and  appear  by  his 
right  name,  and  not  by  the  description 
**  he  who  is  sued.*'  663 

5.  And  he  must  show  his  surname  with 
certainty.    Peake  v.  Davis,  663 

ACCOUNT. 
/Bee  AMVxnrr,  8.    Patkbitt,  t,  S,  8, 4, 6, 6. 

ACTION. 

•  Jfee  AccovvT.    Aismcnrr.    Cotbvavt. 
Debt.    Tbesvam. 

ACTION,  LIMITATION  OF. 
See  LiMiTATMir  av  AcTiaxt. 

ADMINISTRATOR. 

&eExBcuToa. 
2o2 


ADMISSION. 
See  fiyrsBKCB,  t.  4* 

ADV0W80N. 
See  Dbbd,  4.    Sixoirr,  1. 

AFnDAVpr. 

And  eee  DiiTaiaroAB,  8,  8, 4,  5. 

1.  If  the  agent  in  town  is  the  attorney  on 
the  record,  it  is  no  objection  to  an  affi" 
daoU  of  the  party,  that  it  was  sworn  be- 
fore his  own  attorney  in  the  country. 
Bead  v.  Cooper.  .89 

8.  If  a  plea  puis  darrein  eoniinuancs  be 
verified  by  an  affidavit  which  refers*  to 
the  plea,  and  the  plea  is  in  the  cause,  the 
affidavit  is  soffieient,  ibough  not  specially 
entitled  in  the  cause.  Prince  v.  Nichol 
son,  333. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 
And  see  Aevbbt. 

1.  If  a  tenant  bind  himself  in  a  penalty  of 
lOOA  for  performance  of  repairs  within  a 
certain  time,  the  Court  will  not  permit 

•  him  to  be  holden  to  bail  for  the  100/. 
upon  an  affidavit  which  does  not  show 
in  what  respect  and  to  what  amount  he 
has  violated  his  contract.  Edwards  v. 
WiHiams.  847 

8.  An  affidavit  to  hold  to  bail,  stating  that 
the  defendant  is  indebted  for  money  paid 
by  the  plaintiff  for  the  use  of  the  defend- 
ant, is  sufficient,  without  adding  that  it 
was  paid  on  the  defendant's  request.  t04 

3.  So,  lor  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff.  Eifre 
V.  Hutton.  704 

4.  Affidavit  to  hold  to  bail  for  68iL  and  up- 
wards, and  no  tender  of  the  said  sumi 
held  good.  761 

6.  So,  that  defendant  is  indebted  to  plain- 
tiff for  money  paid,  (not  sapng,  by  the 


438 


INDEX. 


plaiDtifr,  or  for  the  defendani't  nse,)  and 
wages  dae  for  serving  in  a  ship  of  which 
the  defendant  was  part  owner,  not  say- 
ing due  from  the  deiendant.  8jfmond»  v. 
AndrtWB.  751 

6.  An  affidavit  to  hold  to  bail  for  work  and 
labor  done  by  the  plaintiff  for  the  de« 
fendant,  as  his  senrant,  is  snffioient 
BiiMt  V.  AtkinM.  766 

AFRICA. 
See  Illsoai  Tbabb,  3. 

AGENT. 

Set  MoiTBT  BAB  AVD  BKCBTTBB,  4.    PaTMBVT 
OtXK.      VxiTDOB   AKD  PuBCHA8BR«  9. 

AGREEMENT. 

Set  Goons  ^mjo  avd  DsumiD,  Simovt. 
TiTLB.    VairDoa  ahd  PuacBASSB,  9. 

ALIEN. 

And  see  IsrsuaAjrcs,  I.    Licsxcx  to  Tradsi 

3f  4,  6)  6)  7. 

Two  neutral  Pnutkuu^  one  of  fhem  resi- 
dent in  England,  the  other  at  Konig9burg, 
having  a  licence  to  export  to  aS  Baltic 
ports,  some  whereof  were  hostile,  are 
not  precluded  from  recovering  on  an  in- 
surance of  goods  exported,  and  confisi- 
cated  by  an  act  of  the  Pruman  govern- 
ment, Uiea  neutral.    Anthony  v.  Moline. 

711 

ALIEN  ENEMY. 
See  LiciHct  to  Trads,  3,  4,  6,  6,  7. 

ALIENATION.  RESTRAINT  OF. 

1.  If  a  covenant  not  to  assign  contain  an 
exception  in  lavor  of  assignment  by  will, 
eembht  that  executors  claiming  under  the 
will  are  not  within  the  exception  so  as 
to  be  at  liberty  to  sell  for  payment  of 
debts  without  licence  of  the  lessor.  PSr 
MansfieU  C.  J.     Lhyd  v.  Criepe.       249 

2.  A  covenant  that  the  lessee,  his  execu- 
tors, or  administrators  will  not  assign, 
does  not  bind  his  assignees.  796 

3.  If  a  lessee  covenants  not  to  assign  and 
becomes  bankrupt,  and  his  assignees 
take  to  the  lease,  his  covenant  is  dis- 
charged by  49  G.  3.  e.  131.  s.  19.,  although 
a  breach  of  it  had  become  impossible,  by 
reason  that  he  no  longer  had  the  subject 
matter  respecting  which  the  covenant 
was  made.  796 

4.  And  therefore,  If  he  comes  in  again  as 
assignee  of  his  assignees,  he  shall  not 
be  charged  with  this  covenant,  and  it  is 
breach  if  he  assigns.  Doe  on  dem,  of 
Cheert  v.  SmUh.  796 


AMENDMENT  OF  FINES  AND 
RECOYERlEa 

iSee  Fiirxt  ajtd  Rigovsbixs,  AMSKDvairr  or. 

AMENDMENT. 
Attd  see  PaACTicK,  1. 6, 7* 

1.  The  Court  of  King*s  Bench  will  amend 
a  writ  of  error  from  C.  P.  in  case,  by 
converting  it  to  a  writ  of  error  in  cove, 
nant    Samjtayo  v.  Depavlnu  33 

2.  Where  the  parties  had  gone  down  to 
trial  upon  a  plea  which  had  not  been 
traversed,  ader  verdict  for  the  plaintifi* 
the  plaintiff  was  permitted  to  amend  by 
adding  a  traverse,  and  the  defendant's 
motion  in  arrest  of  judgment  was  dis- 
charged upon  payment  of  costs  by  the 
plaintiff  of  both  motions.  Cooke  v.  Burkt. 

164 

3.  The  eonrt  will  not  amend  a  recognizance 
of  bail  in  error  for  lesa  than  double  the 
sum  recovered,  by  enlarging  the  penalty, 
to  defeat  an  execution*    iSed  v.  Cooper* 


4.  Where  a  plaintiff  had  recovered  a  debt 
due  on  bond  of  the  testator  against  ex- 
ecutors, on  a  sham  plea  of  judgment  re- 
covered against  themselves,  and  had  a 
judgment  for  the  debt  de  bona  ieeUdorU, 
and  for  the  costs  de  bonia  ieaiatorit^  and 
si  non,  de  bonie  propriU,  which  restriction 
of  the  executor's  liability  for  the  costs 
was  interlined,  and,  apparently,  by  the 
plaintiff's  former  attorney,  the  court  re- 
fused to  amend  the  judgment  six  years 
after  it  was  signed,  by  striking  out  the 
words  which  restricted  the  execators' 
personal  liability  to  costs.  Burrought  v. 
Steoene  and  othen,  Exeeuion  of  Elton.  654 

6.  A  writ  oi  fieri  fadaa  from  this  court,  re- 
quiring the  sheriff  to  return  the  money 
in  B,  R^  may  be  amended.  Simon  v. 
Gumey,  605 

6.  The  court  will  amend  an  order  of  refers 
ence  at  niei  prius,  made  a  rule  of  court, 
by  inserting  such  omitted  matters  as  are 
incident  to  the  substance  of  the  agree- 
ment between  the  parties.  Evans  r. 
Senor.  663 

7.  A  tier  a  demurrer  seriously  argued,  the 
court  would  not  permit  the  plaintiff  io 
an  action  against  the  sherif!^  to  amend. 
Cooke  V.  Birt.  766 

3.  The  court  will  not  amend  a  clericst 
error  in  the  spelling  of  the  plaintiff's 
name  in  the  bail-piece,  withoot  the  eoo- 
sent  of  the  bail.   Bmgkam  v.  Tabart.  814 

9.  If  a  defendant,  for  whom  a  verdict  has 
been  found,  and  treble  costs  have  been 
taxed  on  the  judge's  certificate  uoder  the 
mutiny  act,  enters  up  judgment  fdr  a  cer^ 
tain  sum  for  treble  costs,  without  show- 
ing on  the  record  how  he  is  entitled  i^* 
the  treble  costs,  the  court  will  not,  after 
error  brought,  amend  the  judgment  by 
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stiildiig  oot  tlie  word  treble,  leaving  it  a 
jodgmeDt  for  that  sum  for  costs.  Dunbar 
r.HiUheoek.  830 

AMERICAN. 
See  luxmAU  TaAuip  8, 

ANNUITY, 

1.  Where  the  grantor  of  an  annuity  eon- 
rered  to  the  grantees  all  his  interest  in 
the  yearly  proceeds  of  \OfiQOL,  vested  in 
trustees,  (who  were  parties  to  the  grant, 
and  covenanted  to  pay  the  grantees,  but 
did  not  convey,)  in  tmst  for  the  grantor 
aatil  defaalt,  and  after  defanlt  to  retain 
the  arrears  and  costs,  and  in  tmst  to  pay 
tbe  sorplns  to  himself,  and  the  memorial 
did  not  state  for  whom  the  trustees  of 
the  10,00iM.  were  trustees:  Held,  that 
this  was  a  fatal  defect,  for  that  they  were 
trastees  for  the  grantees.  687 

1  And  that  it  was  not  sufficient  to  state 
that  the  interest  was  assigned  by  the  in- 
dentnre  «*apon  the  trusts  thereby  de- 
clared.**   LeieeeUr  v.  LoekwootL  587 

ARBITRATION. 
iliM^  ice  Nvf sjivcb,  I.    AvBsrnnvr,  6. 

I.  Tbe  amount  of  the  fee  which  an  arbi- 
trator, in  a  cause  referred  in  this  court, 
awards  to  be  paid  to  himself  for  his 
award,  is  eiaminable  by  the  prothono- 
taiy.    F'dzgentid  v.  Graves.  342 

I  SubmisstoD  to  arbitration  by  deed  may 
be  revoked  by  deed  and  notice  of  revo- 
cation before  award  made.  452 

1  But  the  arbitrators  are  right  in  after- 
wards proceeding  to  award,  l)ecause  the 
party  continuing  in  submission  is  entitled 
to  his  action  for  damages  on  nonperform- 
ance of  the  covenant  to  abide  the  award. 

452 

4.  80,  if  bound  in  a  penalty,  the  penalty 
is  not  avoided  by  the  revocation.        452 

&  But  aAer  the  revocation,  the  submission 
ought  not  to  be  made  a  rule  of  court 
Kmg  V.  Jtueph*  452 

6.  An  award  between  a  lessee  and  a  neigh- 
bor, awarding  an  act  to  be  done  for  the 
benefit  of  the  latter  by  the  lessee,  which 
would  be  waste  upon  the  estate  of  the 
lessor,  is  bad.    Alder  v.  Smik,  454 

7.  The  court  will  not  infer  personal  ser- 
vice of  an  award  to  bring  a  party  into 
eontempt    Brander  v.  Penkaze,        813 

ARMY. 
See  Costs,  XL 

ARREST. 

I*  Two  tradesmen  agree  to  deal  with  each 
other  by  way  of  barter;  if  the  one  re- 
fuses to  state  the  aceonnti  the  other  may 


arrest  him  for  the  whole  value  of  the 
goods  which  he  has  furnished  to  the 
party  refusing.   Germain  y.  Burrows,  259 

8.  A  defendant  may  be  arrested  in  an  ac- 
tion in  a  court  at  Wesimmsier^  after  hav- 
ing surrendered  in  dischaige  of  a  foreign 
attachment  in  an  action  in  the  mayor^s 
court  of  London  for  the  same  cause. 
Wood  V,  Thompson,  851 

3.  A  defendant  may  be  arrested  in  an  ac* 
tion  in  a  court  at  WjsstnunsUr^  after  hav» 
ing  put  in  bail  to  a  foreign  attachment 
in  an  action  in  the  mayor's  court  of  Lon* 
don  for  the  same  debt    Bromky  v.  Peek, 

852 

ASSIGNEE  OF  LEASE. 

See  CoTBiTAirr,  8.    Bankrupt  II.  3,  4. 

ASSIGNMENT  OF  BREACHES. 

1.  In  debt  on  bond,  conditioned  for  the  per. 
formaoce  of  covenants,  if  the  defendant 
craves  oyer,  and  pleads  performance  of 
each  covenant  specially,  and  also  general 
performance,  the  plaintiff  must  assign 
specific  breaches  in  his  replication,  if  he 
has  not  done  it  in  his  declaration ;  and 
if  he  merely  takes  issue  on  the  gene- 
ral performance,  and  enters  a  separate 
assignment  of  breaches  on  the  record, 
no  damages  can  be  assessed  on  them, 
and  the  court  will  award  a  repleaded. 
Plomer  v.  Boss,  386 

2.  Upon  the  affirmance  in  error  of  a  judg- 
ment for  damages  assessed  on  a  sogges* 
tion  of  breaches  of  the  condition  of  a 
bond,  under  8  dc  9  IK  8.  c  1 1. «.  8.,  the 
court  will  not  grant  interest  upon  the 
damages  up  to  the  time  of  affirmance. 
Joknes  v.  Joknes.  656 


ASSUMPSIT. 

And  see  Woas  Ay  a  Liaoa,  1. 

2,  3,  4,  6. 


Fa 


EIOBT, 


1.  A  moral  obligation  is  a  good  considera- 
tion for  a  promise  to  pay.  36 

2,  A  feme  covert,  having  an  estate  settled 
to  her  separate  use,  gave  a  bond  for  re- 
payment by  her  executors  of  money  ad- 
vanced at  her  request  on  security  of  that 
bond  to  her  son-in-law:  after  her  hus- 
band*s  decease  she  wrote,  promising  that 
her  executors  should  settle  the  bond. 
Held,  that  assumpsU  will  lay  against  the 
executors  on  this  promise  of  the  testa- 
trix.   Lu  V.  Mtiggeridge,  36 

8.  Assumpsit  will  M  for  the  balance  of  an 
account,  notwithstanding  the  items  on 
each  side  may  be  numerous.  Tomkins 
V.  YrUUhear,  431.    Arnold  v.  Webb,    432 

4.  An  implied  AssumpsU  for  freight  upon 
the  delivery  of  goods  without  first  re- 
ceiving the  freight,  will  not  lie  against 
three  persons  for  whose  use  the  cargo 
WAS  purchasedi  but  who  are  not  the  cofw 
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'  signees  or  hbldcrs  <it  the  bills  6f  lodingj, 
and  who  have  asstgnod  all  fh«ir  effects 
■to  a  trostee  for  the  benrfit  of  their  ere* 
ditors  and  tnemselws,  two  of  them  only, 
without  the  third,  receiving  the  goods  as 
agents  for  that  trustee.    Pindir  v.  WWu^ 

619 
6.  Whether  a  local  act,  enabling  a  eorpo« 
ration  to  issue  promissory  notes  under 
their  seal,  enables  them  to  make  a  ppo- 
mise,  and  subjects  them  to  an  action  of 
mnumptit  as  incident  to  the  malcing  of 
promissory  notes,  qtuan*  Skark  y.  High' 
gait  Arckwa^  Company*  7tf2 

ATTACHMENT,  FOREIGN. 
See  Foaaiair  ArrAcaviirr. 

ATTACHMENT. 
Stt  WiTviss,  Ip  3.    AaaiTaATiov,  7. 

ATTORNEY. 
And  tee  Vsimoa  avu  PvacaAsta,  9. 

i.  The  court  will,  in  a  summary  manner, 
take  the  deeds  relating  to  a  manor  and 
the  court  rolls  out  of  the  hands  of  a 
steward,  who  is  an  attorney  of  the  court, 
at  the  instance  of  the  lord.  Ex  parte 
John  Grubb,  Esq.  206 

S»  The  court  refused  to  make  any  order  on 
an  attorney  to  deliver  up  a  deed  which 
he  held  as  party  and  trustee.  Pearmm  v, 
Sutton.  864 

J.  A  plaintiff  compromising  the  debt  with 
the  defendant,  and  discharging  an  exe- 
cution, without  providing  lor  his  attor- 
ney's costs,  the  court  will  not  permit  the 

•  attorney  of  his  own  motion -to  sue  out 
another  execution  for  the  costs.  439 

I.  In   such   a.  case  the  attorney  ought  to 

apply  4o  the  court  in  the  first  instance. 

'  Graves  v.  'Eadeg,  429 

ATTORNEY,  WARRANT  OF. 
See  Wabbakt  ot  ATToairir. 

AUCTIONEER. 

See  VxxDoa  Avn  PuacHAsaa,  7,  8,  9. 
Patxbstt  oyaa,  1. 

AUDITA  QUERELA. 

I.  l^he  writ  of  audita  querela  is  of  com- 
mon right.  558 

S.  Where  a  writ  of  audita  tmereta  clearly 

'  affords  relief  to  the  defendant,  the  court 
will  relieve  him  on  motion,  without  put- 
ting him  to  the  audita  querela.  558 

8.  But  where  the  relief  is  questionable,  the 
court  will  not  dispose  of  the  case  oh 
motion,  but  leave  the  defendant  so  to  pro* 
ceed,  that  the  plaintiff  may  demur  or 
bring  error.  658 

4.  And  therefore,  the  court  refused  to  dis^ 


pMe  ef  a  4rrft-of  midlEte  quirek  Vf  t 

motion  in  airejit  of  judgment,  where  4he 

•  -parties  seriously  argued-  the  question. 

Nalhane  v.  Giles.  658 

AVERM£lfT«--TV%af  muei  lie  proved  6e* 
eauae  it  it  made. 

1.  Error  assigired  in  outlawry,  that  the  out- 
law was  beyeifd  the  seas  when  the  writ 
ef  exigent  issued,  and  thence  eontiBoally 
until  the  outlawry  pronoaaced.  Upon 
traverse  of  the  whole  allegation,  sod 
issue  joined  thereon,  held  that  it  was 
sufficient  to  prove  that  the  outlaw  was  in 
parts  beyond  the  seas  at  the  time  of  the 
writ  ef  exigent  issoed.    MUekardmm  r. 
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BAH.. 

I.  Of  the  Arreet  and  the  Bail 
IL  rroeeedinge  .agaiwft  the  Bail  or  the 
Sheriff. 

III.  Surrender  of  the  Prine^l, 

IV.  IJiseharge  by  other  Means. 
y.  Writ  of  Error. 


2. 


3. 


1.  A  description  of  bail  as  of  one  of  the 
large  villages  near  London  is  too  gene- 
ral, if  the  bail  lives  in  lieu  eonus  within 
the  village.  Rickman  v.  Howes.  173 
The  plaintiff  may  waive  the  qualifica- 
tion that  the  bail  shall  be  housekeeper  or 
freeholder.    Saggers  v.  Gordon.  174 

A  defendant  cannot  be  holden  lo  bail  in 
an  action  on  a  policy  of  insurance,  where 
there  has  been  no  adjustment*  because  it 
is  an  action  to  recover  unliquidated  da- 
mages. 201 
Although  the  plaintiff  swear  to  a  total 
loss.  201 
And  although  the  defendant  make  an  asp 
qualified  offer  to  pay  BOL  per  cent.  Lear 
V.  Heath.  201 
If  a  tenant  bind  himself  in  a  penalty  of 
lOOL  for  performance  of  repairs  within  a 
certain  time,  the  court  will  not  pernik 
him  to  be  holden  to  bail  for  the  100/. 
upon  an  affidavit  which  does  not  show 
in  what  respect  and  to  what  amount  he 
has  violated  his  contract  Edwards  v 
Wilkams.                                              347 

7.  Notice  of  J.  J£  as  bail,  is  not  good  no- 
tice for  J.  M.  the  younger,  and  5ke  plain- 
tiff need  not  swear  there  are  two  of  the 
nanie.    Sn^ith  v.  Mellon.  M 

6.  The  court  cannot  take  judicial  notice 
of  the  size  of  the  place  where  bail  are 
described  to  reside;  if  it  is  too  lai^ 


5, 


6. 


m>m. 
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'  that  fftct  most  b#  mftde  to  aippear  hf 
affidavit.  554 

•.  Notice  of  bail  most  contain  their  addi- 
tion, as  well  as  place  of  alKxie.      ■ 
T.  Cutiat,  554 

)0.  If  In  the  bail-recognizance  the  caase  is 

.  rightly  named,  it  is  saffictent,  though  in 
Vne  affidavits  of  the  sufficiency  of  the 
bail  and  of  the  acknowledgment  of  the 
bail,  the  cause  is  misnamed.  Lowe  ▼. 
GaUoway.  668 


n. 


1.  If  bail  have  sworn  to  a  false  account  of 
their  property,  without  the  privity  of  the 
defendant  or  his  attorney,  the  plaintiff*s 
remedy  is  by  indictment  for  the  perjury. 
A'Becket  v. .  776 

%  The  court  will  not  amend  a  clerical 
error  in  the  spelling  of  the  plaintiflf's 
name  in  the  bail-piece,  without  the  con- 
sent of  the  bail.  814 

8.  Turbart  for  Tabart  is  a  fatal  variance. 
Bingham  v.  Diekie,  814 


IIL 


I.  The  defendant  having  given  bail  to  the 
action,  and    being   in   custody  of  the 
sheriffs  of  London  under  an  extent  of  the 
crown,  this  court  held,  that  they  could 
not  grant  his  bail  ukaifeoi  corpus  to  bring 
.    him  in  their  discharge  to  the  Fket,  with- 
out the  consent  of  the  crown.  503 
8.  And  under  the  same  circumstances  they 
re/naed  permission  to  enter  an  exonerdur 
on  the  bail-piece,  503 
3.  And  the  crown  consenting  that  the  de- 
fendant might  be  brought    up  in    the 
',   sheriff *s  custody,  and  committed  to  the 
Fleet  ID  discharge  of  his  bail,  on  coi^di- 
tion  that  be  should  be  immediately -re- 
manded to  the  custody  of  the  sheriffs, 
•  this  court  held,  that  it  was  not  sufficiently 
,   clear,  that  they  had  authority  to  renumd 
him  to  the  custody  of  the  sheriffs,  to  au- 
'.   thorise  them  to  make  the  order.         503 
*.  This  court  not  having  a  crown  tide,  as 
!   iy.J2.has.  503 
p.  But  tembky  that  they  would  extend  the 
time  for  the  bail  to  render  the  defendanL 
Hodgson  V.  Ttmpk.                             503 


IV. 


I..  If  a  plaintiff  takes  a  cognovit  payable 
'  by  instalinents,  and  postponing  the  pay- 
ment of  any  instalment  to  a  later  date 
than  the  time  when  the  plaintiff  could 
with  diligence  have  obtained  judgment 
and  ezecntioti,  the  bail  are  discharge^i 
Cftft  and  another  r.  Johnson  and  artothir, 
baiipfJones.  819 

Ik  A  plaintiff*  who,  having  sued  out  a  inii 
'   of  emptor  ad-  satisfmentUum  against  *  the 
Vol.  I.— 66 


principal,  offers  to  accept  a  composition, 
and  gives  him  time  to  make  terms  with 
his  other  creditors,  do^s  not  thereby,  the 
composition  failing,  discharge  the  bail. 
Brwswood  v.  Anniss.  614 

V. 
And  see  PaAcricB,  3^ 

I.  A  recognizance  of  bail  in  error  for  a 
less  sum  than  double  the  sum  recovered 
by  the  judgment  does  not  stay  the  ezecu-* 
tion.  380 

8.  And  the  court  wUl  not  permit  the  bail- 
piece  to  be  amended  by  enlarging  the 
penalty,  in  order  to  defeat  the  execution. 
Jieed  and  others  v.  Cooper*  330 

3.  If  the  plaintiff  below  signs  judgment 
with  a  blank  for  th0  amount  of  debt  and 
costs,  and  the  defendant  below  sues  out 
a  writ  of  error  before  the  prothonotary*s 
aUoeatur  of  costs  is  signed  on  the  pootea 
inserted  in  the  judgment,  the  writ. of 
error  supersedes  execution  if  bail  in 
error  be  put  in  within  four  days  from  the 
completion  of  the  judgment  by  inserting 
the  amount  of  debt  and  costs.  Blackburn 
V.  Kjfmer*  678 

BAILEE. 

A  warehouseman,  receiving  goods  from  a 
consignee  who  has  had  actual  possession 
of  them,  to  be  kept  for  his  use,  may 
nevertheless,  refuse  to  redeliver  them,  if 
they  are  the  property  of  another.  Ogis  v. 
Atkinson.  759 

BANK  NOTES. 

-      See  M02IBT    BAD  AXD  BBCEIVKS,  6« 

BANKRUPT. 

L  Of  the  Bankruptcy  and  Commission. 
II.  Of  the  Bankrupt's  Rights  and  DuGes^ 
III.  Of  the  Bankrupts  Bstate. 


1.  A  Creditor  Aiay  legally  contract  to  sue 
out  a  commission  of.ba(ikrupt  against 
his  debtor,  in  consideration  that  a  frieiid 
of  the  debtor  will  give  the  petitioning 
creditor  5«.  in  the  pound  for  his  d^bt ; 
and  a  bill  given  for  the  agreed  sum  is  a 
valid  bill.    Fry  y,  Malcolm.  Il7 

%  Upon  a  ^ale  of  goods  ^t  six  or  nine 
months*  credit,  the  purch^er  by  not  pay- 
ing at  the  end  of  six  months,  makes  his 
election  to  take  credit  for  the  nine  mon^^hs, 
and  there  is  no  debt  to  support  a  cqm* 
mission  of  bankrupt  till  the  nine  moi^hs 
^e  expired.    Frice  v.  Nixon*  338 


IL 


''1 


1:  The  guanntee  of  a  bill,  disehai|^  bf 


442 
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bankraptcy  of  his  IJabilitj  oa  the  biU»  is 
not  an  incompetent  witness  in  an  action 
on  the  bill  by  reason  of  his  liability  to 
costs  in  an  action  on  the  bill.  Brind  ▼• 
Baem,  183 

%.  A  bankraptcy  occarring  after  a  verdict 
for  the  defendant  and  before  judgment, 
and  subsequent  certificate,  are  no  bar  to 
an  execution  after  judgment,  sued  out 
against  the  plaintiff  for  the  costs  of  the 
action.     Waiker  t.  Bame».  778 

3.  If  a  lessee  covenants  not  to  assign,  and  be« 
comes  bankrupt,  and  his  assignees  take 
to  the  lease,  his  covenant  is  discharged 
by  49  6.  3.  c.  121.  «.  19^  although  a 
breach  of  it  had  become  impossible,  by 
reason  that  he  no  longer  had  the  subject 
matter  respecting  which  the  covenant 
was  made.  795 

4.  And  therefore,  if  he  comes  in  again  as 
assignee  of  his  assignees,  he  shall  not 
be  charged  with  this  covenant,  and  it  is 
no  breach  if  he  assigns.  Doe  dem,  Chetrt 
V.  Smith.  795 


III. 


1.  If  a  person  entrusted  with  valne,  trusts 
his  creditor  with  that  which  may  become 
productive  of  value,  the  first  becoming 
bankrupt,  the  second  may  retain  his  debt 
out  of  the  proceeds  of  the  thing  entrust- 
ed to  him,  and  pay  only  the  balance.    56 

2.  A,  a  merchant,  employed  B.  a  broker, 
to  effect  policies  and  sell  goods,  and 
trusted  him  with  the  possession  of  the 
policies;  A,  being  indebted  to  B,  for 
premiums  of  insurance,  and  having  ob- 
tained an  advance  of  money  upon  a 
pledge  of  goods  placed  in  BS  hands  for 
sale,  but  not  on  those  goods  to  the  ex- 
clusion of  ii.*s  general  credit,  became 
bankrupt  Afterwards  a  loss  happened, 
and  B. received  it  from  the  underwriters: 
held,  that  this  was  a  mutual  credit,  within 
the  statute  30  G.  2  e.  5.,  and  that  B.  might 
retain  the  sum  received  for  the  loss,  in 
liquidation  of  his  advances  as  well  as 
of  the  balance  due  for  premiums.  OUv^ 
V.  Smith,  56 

^.  A  merchant  pledges  for  value  the  bills 
of  lading  of  an  expected  cargo,  his  pro- 
perty, in  the  profits  of  which  his  agents 
abroad  were  interested  in  a  certain  pro- 

J>ortion.  His  agents,  without  the  knuw- 
edge  of  the  owner  or  the  pawnees,  dis- 
pose of  part  of  the  cargo  abroad,  after 
which  the  owner  becomes  a  bankrupt:  he 
induces  the  agents  to  replace  the  goods 
disposed  of  by  others  of  which  the  agents 
give  him  bills  of  lading,  and  he  sends 
them  to  the  pawnees  to  make  good  their 
Security.  Held,  that  the  assignees  of  the 
bankrupt  might  recover  the  substituted 
^ods  against  the  pawnees*  Meyer  v. 
ftorpe.  74 


4.  A  creditor  obtaiu  a  prefereooe  is  eon* 
templation  of  an  intended  deed  of  com> 
position,  which  would  be  fraudulent 
against  the  creditors  under  that  deed: 
the  composition  going  off,  the  creditor 
may  hold  his  securities  against  a  com 
mission  of  bankrupt  subsequently  issued, 
and  not  contemplated  at  the  time  of  the 
preference*    Wuehorighi  v.  Jaekmnt.  10!i 

8.G.633 

5.  A  person  to  whom  several  debts  were 
due  from  a  bankrupt,  arising  out  of  se- 
parate sales  of  goods,  proved  some  of 
the  debts  under  the  commission  ;  another 
person,  who  was  suggested  to  be  a  tms> 
teee  for  him,  sued  at  law  upon  a  note 
which  the  bankrupt  had  given  for  other 
part  of  the  goods  sold.  The  court  re- 
ftised  to  interfere  in  a  summary  way  to 
stay  proceedings  on  the  bail-bond  in  thin 
action.    HoweB  v.  GoUedgt,  174 

6.  A  banker,  who  pays  the  acceptance  of  a 
customer  who  has  made  it  payable  at 
the  banking-house,  is  not  such  a  creditor 
in  respect  of  a  bill  drawn,  negotiated, 
or  accepted  by  the  customer,  as  is  pro- 
tected by  19  G. 8.  C.52.  «.  I.,  in  receiving, 
without  notice,  the  amount  of  his  debt 
after  the  bankruptcy  of  his  customer. 
liohoyd  V.  Whitehead.  444 

7.  Whether  a  trader,  in  embarrassed  cir- 
cumstances, who  delivers  goods  to  a  cre- 
ditor in  discharge  of  his  debt,  does  it  in 
contemplation  of  bankruptcy,  is  a  ques<. 
tion  of  fact  for  a  jury.  539 

8.  And  though  he  contemplates  that  his 
trade  must  cease,  and  that  he  cannot  pay 
his  creditors  unless  they  give  him  time, 
he  does  not  therefore,  necessarily  con- 
template bankruptcy.  533 

9.  B,  purchased  goods  to  export  to  Rtuelat 
where  he  alreaidy  had  goods,  from  which 
he  expected  a  surplus  of  18,000il  after 
paying  all  his  debts.  Receiving  no  re- 
mittances from  Runia,  and  seeing  no 
prospect  of  advantage  in  sending  oat 
more  goods,  and  finding  he  must  stop 
payment,  he  restored  the  last  purchased 
goods  to  the  vendors :  he  then  fully  ex- 
pected that  his  creditors  would  give  him 
time,  and  had  neither  intention  nor  sus- 
picion of  being  made  a  bankrupt.  On  a 
commission  issuing,  held,  that  the  ven- 
dors might  retain  the  goods  so  restore'l. 
Fidgem  v.  Sharpe.  519 

BAIL 

1.  The  judgment  of  one  court  of  law,  dt> 
ciding  that  money  in  the  hands  of  A.  is 
the  property  of  B.,  u  no  bar  to  an  action 
in  another  court  by  C.  against  A^  claim- 
ing the  same  money  as  C.*s  property.  559 

3.  Where  a  foreign  attachment  is  a  bar,  it 
may  be  given  in  evidence  under  the 
general  issue,  non  amumptU.  558 

8.  A  foreign  attachment  pending,  is  so 


IKDE^t. 


ui 


btr  to  tn  setion  until  jadgment  be  re- 
eoF«red  io  the  attachmeat.  NaihanM  v. 
GUa.  ft68 

BARON  AND  FEME. 

It  is  a  <|ae:$tion  of  fact  whether  a  trades- 
man wfaafonushes  goods  to  a  wife, gives 
credit  to  her  or  her  hasband ;  if  the  credit 
is  given  to  her,  the  hasband  is  not  liable, 
thoagh  the  wife  lires  with  him,  and  he 
sees  her  in  possession  of  some  of  the 
goods,    Benilsf  ▼.  Griffifu  866 

BENEFICE. 
See  PassBva. 

BILLS  OF  EXCHANGE  AND  PRO- 
MIS80RY  NOTES. 

}•  A  note  promising  to  pay  on  demand  at 
a  particular  place,  must  be  presented 
and  a  demand  of  payment  made  at  that 
place,  unless  the  makers  discharge  the 
holder  from  the  presentment  and  de- 
mand. 30 

5.  And  the  pre^otment  and  demand  must 
be  alleged,  unless  a  discharge  is  shown. 

30 

3.  An  allegation  that  the  makers  of  a  note 
became  insolvent,  and  ceased  and  wholly 
declined  and  refused  then  and  thence- 
forth to  pay  at  the  place  specified  any  of 
their  notes,  does  not  show  a  discharj^e 
of  presentment  and  demand.  30 

4.  Nor  can  it  be  intended  from  the  allega- 
tion of  refusal  that  there  was  a  present- 
ment   BoweB  V.  Hotjoe.  30 

&  If  the  bolder  of  a  bill  of  exchange  ac- 
cepted for  the  accommodation  of  the 
drawer  takes  a  cognovit  from  the  drawer 
for  payment  by  instalments,  he  does  not 
thereby  discharge  the  acceptor.  193 

6.  Whether  the  holder,  at  the  time  of  taking 
the  bill,  knew  it  was  an  accommodation 
billy  or  not.  Fenium  ▼.  Poeoek  and  on- 
Mer.  192 

7.  The  drawer  of  a  bill  which  is  dishonor- 
ed by  the  acceptor,  is  not  liable  to  pay 
interest  for  the  time  which  elapses  be- 
tween the  day  whereon  the  bill  becomes 
doe,  and  the  day  when  the  drawer  re- 
ceives notice  of  the  dishonor.  Walker 
r.Bamee,  240 

8.  If  a  person  to  whom  a  bill  is  directed 
generally,  accepts  it  payable  at  a  parti- 
cular place,  the  holder  needs  not  receire 
such  a  qualified  acceptance,  but  may  re- 
sort to  the  drawer  as  for  non-acceptance. 

344 

9.  Such  an  aceeptanee  is  eqalralent  to  an 
acceptance  payable  at  the  particular 
place  and  no  where  else,  and  narrows 
the  general  liability  of  the  acceptor  to  a 
lialnlity  to  pay  at  that  place  only-       344 

0.  Bat  if  the  bolder  receives  such  an  ac- 
ceptance^ it  inierposec  in  the  ecntraet  a 


condition  precedent  that  the  bolder  shall 
present  the  bill  to  the  acceptor  for  pay- 
ment at  the  place  specified.  344 

11.  And  therefore,  in  declining  on  the  bail, 
the  plaintifif  must  aver  performance  of 
this,  like  other  conditions  of  precedent, 
by  showing  a  presentment  to  the  acceptor 
at  the  place  specified.  344 

12.  And  that,  whether  the  action  be  against 
the  drawer,  or  against  the  acceptor. 
Oammon  and  another  v.  SchmoiL         344 

13.  A  bill  made  payable  to  the  order  of  — — « 
may  be  filled  up  by  any  bearer,  who  can 
show  that  he  came  regularly  to  the  pos- 
session of  it,  with  his  own  name.       529 

14.  And  though  the  bill  be  drawn  in  Jo- 
maieoi  on  a  stamp  of  that  island  only,  an 
En^Uak  stamp  is  not  necessary  to  the 
validity  of  the  insertion  of  the  bearer^s 
name  m  Bnghmd.  Crutehly  v.  Mann,  529 

15.  If  A,  gives  Bh  without  consideration,  a 
promissory  note,  to  be  negotiated  by  B. 
as  a  security  for  money,  and  the  indorsee 
for  a  valuable  consideration,  without 
notice,  releases  B,  from  the  note  and 
all  claim  and  demand  touching  the  mat- 
ters in  respect  of  which  the  maker^ 
promises  were  made,  this  does  not  so 
extinguish  the  consideration  of  the  note 
but  that  the  indorsee  may  still  recover 
against  the  maker.  551 

16-  Whether  notice  that  the  maker  made  it 
as  surety  only,  would  have  varied  the 
case,  quaere.     Contain  v.  RoUetton,    551 

17.  If  an  action  is  bona  fide  brought  ofi  a 
promissory  note,  the  plaintiff  may  retain 
the  venue,  though  the  action  is  for  other 
causes  also.    Sufphurd  v.  Green.         576 

IB.  If  a  broker,  being  employed  to  sell 
goods,  sells  them  for  a  bill  at  two  months, 
and  himself  draws  on  the  buyer  for  the 
amount,  he  is  answerable  on  the  bill  to 
his  principal.    Lt  Peon  v.  Uoyd,      749 

19.  If  a  corporation  is  authorised  to  raise 
money  on  promissory  notes  for  a  parti- 
cular purpose,  aemblt,  that  evidence  may 
be  received  to  impeach  the  notes,  by 
showing  they  were  issued  for  another 
purpose.  792 

20.  Whether  a  local  act,  enabling  a  corpo- 
ration to  issue  promissory  notes  under 
their  seal,  enables  them  to  make  a  pro- 
mise, and  subjects  them  to  an  action  of 
auumpeit  as  incident  to  the  making  of 
promissory  notes,  qtmre,  Stark  v.  High- 
gate  Arehway  Company,  792 

BILL  OF  LADING, 
And  see  Covstovoa  a  an  Coasievaa. 

1.  A  bill  of  lading  is  not  a  necessary  In* 
strument  of  the  transfer  of  property  in 
goods  consigned  to  the  owner.  Meyer  v. 
Sharpe,  74 

2.  The  shipping-note  of  goods  put  on  board 
ship  in  a  port  in  Seoikmdg  to  be  brought 
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'  to  a  port  in  Bn^^andi  is  not  such  a  ^ill 
of  lading  of  gocSU  to  be  exported,  at  re* 
quires  a  stamp  aader  48  (?.  3.  c  149. 
SeotUmd  v.  Wdrnm.  539 

3.  The  property  in  a  cargo*  for  vbich  the 
master  of  a  ship  has  signed  bills  of  lad- 
ing, may  be  transferred  by  delivery,  with- 
out indorsement  of  the  bill  of  lading.  568 

4.  And  the  transfer  will  be  good  against  all 
the  world,  except  subsequent  indorsees 
of  the  bill  of  lading  for  a  valuable  (con- 
sideration.   Nai/uau  ▼.  GUetu  553 

BILL  OF  PARTICULAR& 
See  EniriHOB,  11.  5. 

BOND. 

fte  AMievxBiTT  or  Bkkachis,  1.    Dbbd, 
8,  8.    Variavok,  8. 

BIUDOE8. 
See  HxoawAT,  2. 

BROKER, 
And  See  Moral  Oblioatioit,  1.  Goons  sold 

AVB  ABUTSaBD,  A,  6. 

I.  It  i.s  no  answer  to  an  action  by  a  broker 
for  commission  for  procuring  freight,  that 
the  charter  party  procured  was  such,  that 
if  the  charterer  failed  to  procure  certain 

.  licenses,  the  voyage  would  be  illegal. 
Uainea  v.  Buek.  521 

t.  If  goods  are  consigned  by  the  owner  to 
M%  with  directions  to  pay  over  the  net 
proceeds  to  B.,  and  W.  employs  a  broker 
to  sell  them,  who  receives  the  money,  B. 
can  recover  from  the  broker  only  the  pro- 
ceeds, subject  to  the  same  deductions  and 
allowances  as  W,  was  entitled  to  make 
in  account  with  the  consignor.  Biaek" 
bum  v.  Kjfmer.  584 

3.  It*  a  broker,  who  being  employed  to  sell 
goods,  sells  them  for  a  bill  at  two  months, 
himself  draws  on  the  buyer  for  the  amount, 
he  is  answerable  oa  the  bill  to  his  prin- 
cipal.   Le  Fevre  v.  Uoi^d,  749 

BUILDINQ-ACT, 
See  Pabtt  Wall. 


C. 


CANAL  COMPANT. 

1.  The  administrator  of  a  sabsonber  to  a 
projected  canal,  deceased  \>efore  the  act 

,  passes  for  making  it,  cannot  be  sned  as  a 
subscriber  to  the  andertakiog,  or  propri- 
etor of  shares.  801 

3.  And  where  the  act  indemnified  ezeeators 
and  administrators  against  their  eeetui 
fue  trude^  if  they  ahoiild  pay  calls  upon 


the  shares  vi  deceased  peraoas  tmt'of 
their  effects,  and  enabled  the  cooipaiiy. 
if  the  executors  had  not  assets,  or  ret'osfd 
to  pay,  to  transfer  the  shares  to  others, 
who  vrqM  repay  to  the  administrators 
the  calls  paid  on  the  shares,  and  pay  the 
future  calls ;  and  if  no  persons  would  take 
them,  then  to  declare  the  shares  forfeited 
to  the  company:  eembie,  that  no  action 
can  be  maintained  against  an  adminis- 
trator, though  he  has  paid  one  call,  for 
not  paying  subsequent  calls.  Weald  of 
Kent  CaruU  Company  v.  Boblnaon.      801 

CARRIES. 
See  Natt,  1. 


CASEB^Hibmved  m,  queeiioned, 

oravernML 


AnonymoQs  cited  in  Bristowev.  Wad- 

dington  (2  New  Rep.  360.)  29 

Barret  r.  Glubb,  (Bac.  Abr.  oimony  A.) 

747 
Barber  v.  Fox,  (2  Saund.  134.) 
Bell  9.  Ansley,  (16  East,  141.) 
Chafjield  v.  Paxtm,  (2  East,  469.  n.) 
Collot  V.  Haigh,  (3  Gampb.  281.) 
Conway  v.  Gray,  (10  East,  543.) 
Cull  9.  Sarmine,  (3  Lev.  66.) 
Dawe   V.    Holdsworth,   (Peak,   N. 

Gas.  64.) 
Fenton  v.  Ooundry,  (13  East,  450.) 
Flindtv.  Scott,  (5  Taunt.  674.) 


48 
10G 
155 
194 

709 

601 

829 


V. 


Strap- 


43 

108 
577 
779 
194 
779 
48 
779 
160 
106 


135.  138 
538 


Gbodright   ex   dem.    Carter 

han,  (Cowp.  201.) 
Hiscoxv.  Barrett,  (2  Park.  6  ed.  542  u.) 
Humpage  r.  Rowley,  (4  T.  R.  767.) 
Hurst  9.  Mead,  (5  T.  R.  365.) 
Laxton  p.  Peat,  (2  Campb.  N.  P.  185.) 
Lewis  V.  Piercy,  (1  H.  Bl.  20  n.) 
Lloyd  ».  Lee,  (I  Str.  94.) 
Longford  v.  Ellis,  (I  H.  Bl.  29  n.) 
Moses  e.  Macfarlane,  (1  Bl.  219.) 
Page  V.  Fry,  {%  Bos.  &  Pull.  240.) 
Rugby  Charity  v.  Merry  weather, 

(11  East,  376  n.) 
Scott  r.  Shepherd,  (2  Bl.  893.) 
Touteng  v.  Hubbard,  (8  Bos.  dt  Pall. 

291.)  §29 

Watte  V.  Hart,  (1  Bos.  &  Pull.  134.)     780 
Whitehouse  v.  Frost,  (12  East,  614.)      179 

CERTIFICATE, 
Sae  Sup's  RaeisniT. 

CESTUI  QUE  TRUST, 
Set  DtTisx. 

CHARTER-PARTY, 
iSSee  CorxirA.VT,  8. 

CITY  LOTTERY. 

It  is  not  legal  for  one  of  the  persons  men- 
ttoaed  in  the  3d  sehedale  of  die  act  49  0. 8. 


TKDiSt. 
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e.  19  (hal  and  pcrtonal,)  kf  being  an- 
thorJted  to  aefl  the  city  lands  by  kvtl^ry, 
to  sell  shares  in  the  tickets,  and  so  re- 
eeive  for  a  share  more  than  the  propor- 
tionate part  of  6t  for  a  whole  tieket  Xeese 
r.  Mfe.  120 

CLERGY, 
Andtee  Suioxt,  1. 

1.  The  slatale  48  (r.  S.  &  84. «.  IS.  requires 
a  prebendary  to  reside  on  his  prebend, 
althoQgh  the  statutes  of  his  cathedral  do 
not  reqaire  it  3 

Aec,  2  Mamie  Jjt  8dw>  59. 

1  Id  an  action  for  a  continued  non-resi- 
deaee  before  the  statutes  03  and  64  <?.  8. 
it  was  not  necessary  to  aver  the  non-res- 
idence to  have  been  in  any  one  year.     3 

Bat  see  8.  C.  in  error,  tl.  itfl  4-  &  534. 

t.  la  an  action  for  a  continued  non-resi- 
dence, It  h  necessary  to  prove  the  non- 
residence  to  have  commenced  on  the 
precise  day,  and  continued  to  the  pre<Slse 
day,  which  is  allegeit  in  the  declaration. 
Semhle.  3 

i  In  an  action  on  a  penal  statute,  if  the 
plaintiflTat  the  trial  takes  hts  verdict  upon 

'  a  eount  more  profitable  to  him,  and  the 
defendant  has  a  verdict  on  the  rest,  the 
plaintiff  cannot,  when  he  afterwards  finds 
himself  unable  to  hold  his  verdict  on  that 
coont,  transfer  it  to  a  less  profitable  count 
to  which  the  evidence  would  apply.       3 

^'  A  prebend  is  neither  a  dignity  nor  a  be- 
nefice.   Hardu  v.  Catheari,  Clerk.  3 

6*  The  court  will  not  stay  proceedings  on  a 
writ  suggested  to  be  the  commencement 
of  an  action  for  non-residence,  unless  the 
declaration  be  delivered,  or  there  be  other 
evidence  that  such  is  the  scope  of  the  ac- 
tion.'  Wright  V.  Lhyd,  Clerk.  304 
Same  v.  WhaUey.  305 

7.  The  coort  refused  to  extend  the  relief  of 
the  statute  64  G.  3.  e.  6.  to  a  case  where 
the  defendant  had  obtained  a  rule  to  com- 
pound before  the  statute    had   passed. 

"  Virigkt  V. ,  Clerk.  306 

8.  If  ihe  defendant,  in  an  action  for  non- 
'  residence,  mjves   to    stay  proceedings 

under  the  statute  54  G^.  3.  e.  64.  «•  4.,  the 
plaintiff  is  entitled  to  the  costs  of  taking 
office  copies  of  the  plaintiff's  aflidavits, 
as  well  as  the  prior  costs  of  the  cause. 
Wyrmt  v.  Budd.  629 

9.  A  license  of  nonnresidence  on  a  benefice 
within  an  archbishop's  peculiar,  locally 
situate  in  another  diocese,  needs  not  to  be 
registered  in  the  registry  of  the  diocese, 
but  ought  to  be  registered  in  the  registry 
of  the  archbishop*  Wyntu  v.  Moortf  Clerk. 

757 

10.  The  arehbishop'a  allowance,  signed 
after  the  1st  of  July,  1814,  of  a  bishop's 
rttrospective  certificate,  granted  uQaer 

'  64  <7.  8.  e.  64. 1.  1.,  upon  such  a  license 

2 


for  sp^ial  cause  as  is  atlthorized  to  be 
granted  by  43  (r.  3.  e.  84. «.  20.,  makes  the 
license  and  eenificate  valid  ab  initio^ 
Wrigki  r.  Lamb,  Clerk.  807 

11.  Under  the  statute  64  G,  3.  e.  64  the  re- 
trospective certificate  of  a  bishop  to  ex- 
cuse a  non-residence  incurred  before  the 
passing  of  that  act,  need  not  be  obtained 
before  the  1st  ofJuiy,  1814.  843 

12.  A  bishop's  certificate  that  he  would 
have  granted  a  license  cannot  be  pleaded 
in  bar  or  used  as  a  defence  upon  the  trial 
of  an  action  for  non-residence.  If  the  cer- 
tificate covers  so  much  of  the  time  of  the 
non-residence  that  not  enough  non-resi- 
dence to  constitute  an  offence  remains 
uncovered,  the  court  discontinue  the  ac* 
tion.     Wynne  v.  Kay,  Clerk.  843 

COGNOVIT. 

1.  If  the  holder  of  a  bill  of  exchange  accepted 
for  the  accbmmodation  of  the  drawer, 
takes  a  cognooU  from  the  drawer  for  payr 
ment  by  instalments,  be  does  not  thereby 
discharge  the  acceptor.  19*i 

2.  Whether  the  hokier,  at  the  time  of  taking 
the  bill,  knew  it  was  an  accommodation* 


bill,  or  Dou    PaUam  v.  Poeoek.  192 , 

COMMON  MEADOW, 

•    I 

SU  FlSBIHO,   1,  2. 

COMMON. 

1.  Common  of  pasture  appnitenant  to  a 
messuage,  for  cattle  not  levant  and  con- 
chant  00  the  messuage.  844 

2.  Common  appurtenant  converted  to  cont> 
mon  in  gross  by  demising  it.  Bunm  v 
Channen,  244 

3b  If  a  person,  who  has  common  in  the  ma 
nor  m  A»,  and  common  in  the  manor  of 
3,  for  all  his  cattle  levant  and  conchant, 
on  his  tenement  in  A^  receives  under  an 
act  for.  inclosinf  Ihe  wastes  in  A.  an  al- 
lotment in  satisfaction  of  his  common  in 
Ai,  he  is  nevertheless  entitled  under  aa 
act  for  inclosing  the  wastes  in  A.,  to  an 
allotment  thereof  in  respect  of  his  com- 
mon in  B*,  and  thai  to  the  same  extent  ai 
if  he  never  had  any  common  or  allotment 
in  A.  865 

4.  If  a  oopyholder  in  the  manor  of  A.  has 
oommon  in  the  wastes  of  the  same  lord's 
manor  of  B«  for  hia  cattle,  levant  and  ecu* 
chant  on  his  tenement  in  A^  this  is  a 
proof  that  the  manors  were  formerly  in 
different  hands,  for  the  estate  of  the  copy- 
holder was  too  weak  10  support  a  grant 
by  the  lord  to  his  copyhold  tenant  of  com- 
mon  appurtenant  in  another  manor  866 
A  oopyholder  who  has  common 'in  a 


waste,  wilhom  the  manor  of  which  his 
OQ|iyhold  is  parcel,  has  it  as  annexed  10 

the  laud,  and  not  to  his  customary  estatCi 
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and  most  prescribe  in  a  que  tdaU  throngh 
his  lord,  for  him  aod  all  his  customary  ten- 
ants thereof.  And  such  common  without 
the  manor  is  not  extinct  by  enfranchise* 
ment  of  the  copyhold*  though  there  be  no 
words  of  re-grant.  And  after  enfranchise- 
ment, the  feoffee  mnst  prescribe  in  a  que 
eetale  of  his  lord  for  himself  and  his  cus- 
tomary tenants  till  the  time  of  the  enfran- 
chisement, and  since  that  time  for  the  feof- 
fee and  his  heirs,  as  appurtenant  to  the  en- 
franchised tenements  Barwiek  v.  Mat- 
thewe.  966 

CONCEALMENT, 
9ee  bisuBAVCK  III.    Covsiovoa  avs  Cov- 

tlOITBB,  4. 

CONSIDERATION, 
8u  Rblzasi,  1.    Dbbd,  4.    Assumpsit,  1. 

CONTEMPT, 

See  ArrACBXBirr.    Withkssss.    AnaiTmA- 

Tioir,  7. 

CONVEYANCE, 
See  Dud. 

CONSIGNOR  AND  CONSIGNEE. 

1.  The  property  in  a  cargo,  fur  which  the 
master  of  a  ship  has  signed  bills  of  lading, 
may  be  transferred  by  delivery,  without 
indorsement  of  the  bill  of  lading.         5.58 

S.  And  the  transfer  will  be  good  against  all 

.  the  world,  except  subsequent  indorsees 
of  the  bill  of  lading  for  a  raluable  con- 
sideration.   NatktmM  ▼.  GUea,  558 

3.  If  goods  are  consigned  by  the  owner  to 
W^  with  directions  to  pay  over  the  net 
proceeds  to  B.,  and  IV.  employs  a  broker 
to  sell  them,  who  receives  the  money,  B, 
can  recover  from  the  broker  only  the  pro- 
ceeds, subject  to  the  same  deductions  and 
allowances  as  W,  was  entitled  to  make 
in  account  with  the  consignor.  Maek- 
hum  V.  Kumer,  564 

4»  A,  being  indebted  to  the  plaintilT,  accepts 

.  an  order  to  purchase  goods  for  him  at  iS., 
and  puts  them  on  board  the  plaintiff's 
▼essel  sent  for  them,  as  the  plaintiff's 
'goods,  advises  him  of  the  shipment  for 
the  plaintiff's  risk  and  on  his  account, 
and  remits  him  the  invoices.  He  pro- 
cures the  master  to  sign  bills  of  lading  to 
the  order  of  blank,  assuring  him  it  is  im- 

.  material.  He  then  draws  on  the  plain- 
tiff, and  transmits  the  bills,  and  bill  of 
,  lading  to  an  agent  in  this  country,  with 
instructions,  that  if  the  plaintiff  does  not 
accept  the  bills,  the  agent  should  indorse 
over  the  bill  of  lading  to  the  payee  of  the 
bills,  which  is  accordingly  donet  Held, 
that  the  property  in  the  goods  was  changed 
by  the  delivery  on  board  the  plaintiff's 


ship,  and  that  the  sabeeqdenf  indorse- 
ment of  the  bill  of  lading  was  inoperative. 

759 
5.  A  warehouseman,  receiving  goods  from 
a  consignee,  who  has  had  actual  posses- 
sion of  them,  to  be  kept  for  his  use,  may 
nevertheless  refuse  to  redeliver  them,  if 
they  are  the  property  of  another.  Ogk 
V.  Atkineim,  759 

CONSOLIDATING  OF  ACTION& 
And  eee  PmACTics»  IT.  8; 

Aninclosure  act,  directing  feigned  issues 
to  try  the  boundary  of  a  manor,  empow- 
ered the  court  to  consolidate  the  actions, 
if  more  than  one :  several  plaintiffs  suing 
in  different  courts,  having  conflicting  in- 
terests and  issues,  the  court  would  not 
compel  them  all  to  concur  in  the  choice 
of  one  attorney,  in  trust  to  him  their  con- 
flicting claims  and  evidence,  and  agree 
about  the  division  of  costs,  and  refused 
to  consolidate  the  actions.  Crtmmer  v. 
Pennington.  167 

CONVOY, 

And  eee  Ivsubavci. 

A  vessel  which  sails  with  convoy,  and  is 
driven  back  by  weather  into  her  port  of 
clearance,  may  lawfully  sail  thence  again 
with  her  cargo  on  the  voyage,  withon! 
waiting  for  the  next  convoy  from  the 
same  port,  or  joining  convoy  from  any 
other  port,    Laing  v.  Glover,  49 

COPYHOLD, 
And  eee  Coxmob,  8^  4,  &i 

CORPORATION* 
See  Bill  or  ExcaAveBy  18, 19, 

COSTS. 


L  When 


geti 
men 


\  paualfle  bjf 
leraL 


and  to  Permnu  m 


IL  When  payabk  bjf  and  to  parHeular 

Penowt, 
in.  0/ etwing  Proeeedinge  tiil 

or  Security  given. 
IV.  Set-off. 
V.  What  Coete  are  paj^abk. 


The  court  will  not  send  a  taxation  back  to 
the  prothonotary  to  tax  for  the  defendant 
the  costs  of  pleading  non  auumpsit,  where 
the  plaintiff,  by  succeeding  on  another 
issue,  has  entitled  himself  to  the  general 
costs  of  the  cause.   Hibbert  r.  Fox.    680 


IL 


1.  If  a  defendant  for  whom  a  verdict  has 
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beeft  fmmd,  and  treUe  costs  have  been 
taxed  on  the  judge's  certificate  under  the 
mutiny  act,  enters  up  judgment  for  acer« 
tain  sum  for  treble  costs,  without  show- 
ing on  the  record  how  he  is  entitled  to 
treble  costs,  the  court  will  not,  after  error 
brought,  amend  the  judgment  by  striking 
out  the  word  treble,  leaving  it  a  judgment 
for  that  sum  for  costs.  830 

2.  And  aembie,  that  inasmuch  as  double  or 
treble  costs  are  a  measure  of  compen- 
sation for  a  supposed  oppression  of  the 
plaintiff  in  suing,  a  judgment  for  treble 
costs  which  does  not  show  on  the  record 
a  title  thereto,  is  erroneoos.  Dunbar  v. 
HitekaeL  920 

IIL    Seii  Pbactici,  YD.  6. 

V. 

1.  If  the  plaintiff  in  replcTtn  pleads  three 
several  issues,  two  of  which  are  found 
for  the  defendant,  and  one  for  the  plain- 
tiff with  the  general  costs,  the  defendant 

'  is  entitled  to  deduct  thereout  the  costs 
both  of  the  pleadings  and  trial  of  those 
issues  which  are  found  fur  him.  Coitk 
V*  Green,  594 

%  If  in  an  action  on  a  policy,  which  is  not 
included  in  any  consolidation  rule,  the 
defendant  pays  the  premium  into  court, 
and  the  plaintiff  takes  it  out,  though  the 
plaintiff  nad  failed  in  the  special  counts 
in  another  action  on  the  same  ship  and 
policy,  he  cannot  therefore,  be  restricted 
from  his  costs  of  the  special  counts  in 
the  principal  case.  Redman  t.  Wood' 
man,  607 

8.  If  the  defendant,  in  an  action  for  non- 
residence,  moves  to  stay  proceedings 
under  the  statute  64  G.  3.  c  64. «.  4^  the 
plaintiff  is  entitled  to  the  costs  of  taking 
office  copies  of  the  plaintiff's  aflidavits, 
as  well  as  the  prior  costs  of  the  cause. 
Wgtme  T.  BudJL  689 

COVBNANT, 

And  mt  Pabtt-wali,  4, 6.    Patmbti 
1,2,8,4,6,6. 

1.  A  eorenant  to  do  all  lawful  and  reason- 
able acts  for  further  assurance  includes 
the  levying  a  fine,  though  not  named.  418 

1.  8o,  the  satisfying  judgments.  418 

3.  Upon  a  covenant  with  A,  and  his  heiiv 
to  do  all  lawful  and  reasonable  acts  for 
farther  assurance  upon  request,  and  a 
request  made  by  the  purchaser  in  his  life 
to  levy  a  fine,  and  neglect  so  to  do,  the 
ancestor  not  being  evicted  in  bis  life,  but 
the  heir  being  evicted  afterwards,  the  heir 
may  maintain  an  action  upon  the  re- 
quest of  the  ancestor,  and  refusal  made 
to  him.  418 

4.  Boeause  the  ultimate  damage  had  not 
accrued  in  the  life  of  the  ancestor.    418 


6.  But  the  ancestor  if  he  had  pleased, 
might  also  have  sued.  Per  Manj^fidd^  C. 
J.    Kingy.Jonea*  418 

6.  Semh,  That  a  request  to  levy  a  fine  at 
the  expense  of  the  con  usee,  includes  a 
virtual  promise  to  pay  the  costs  of  a 
writ  of'dfd'm'js potesiattun  for  taking  the 
acknowledgment  at  the  conusor's  home, 
he  not  living  in  town.  418 

7.  A  covenant  ^'for  the  free  use  of  the 
newly-intended  road  whenever  the  same 
may  be  made,"  will  not  apply  to  a  road 
which,  when  the  parties  contracted,  was 

'  newly-intended  to  be  made,  but  was  ex- 
ecuted and  complete  before  the  sealing 
of  the  covenant.    Cruip  v.  Price,        648 

8.  If  a  ship-owner  covenants  to  take  a 
cargo  at  O^  and  therewith  proceed  with 
the  first  convoy  that  should  sail  for  Eng- 
land  14  working  days  after  the  vessel 
was  ready  to  load,  and  the  fireighter  co- 
venants to  load  and  dispatch  her  within 
14  days  after  notice  that  she  is  ready  to 
load,  but  it  is  declared  that  the  ship  may 
be  detained  15  days  on  demurrage;  the 
freighter,  on  detaining  her  on  demurrage 
for  the  15  days  and  paying  the  same,  is 
in  the  same  condition  at  the  end  of  that 
time,  in  which  he  would  otherwise  have 
been  at  the  end  of  the  14  days.  Connor 
V.  Smijfihe*  664 

9.  A  covenant  that  the  lessee,  his  execu* 
tors,  or  administrators  will  not  assign, 
does  not  bind  his  assignees.  Doe  dtm» 
Chtere  v.  SmiUu  795 

COUNSEL,  OPINION  OP. 
8u  Malicious  Paosxcirrios,  18. 

COUNTT. 
See  HieawAT,  8. 

COUNTY  PALATINE. 
And  see  BisrmiveAS,  1.    Vxvvx,  1,  5. 

COURT  OF  CONSCIENCE  ACTS. 

A  coal  merehant,  who  has  his  wharf  aa«* 
counting-house  in  iSsiiMtoor^e,  and  occu 
pies  half  a  counting-house  in  London^ 
for  the  purposes  of  his  trade,  seeks  his 
livelihood  in  London  within  the  Court  of 
Conscience  acu    Cn^  v.  Pitman*     648 

CREDIT. 
See  EixcTioir.    BAKKarrr,  1. 

CROWN  DEBTOR, 
&eBAI^^I.    1,2,8,4,5. 

D. 

^AMAGOSB,  EXCESSIVE. 
Sb^  Kzcsssivi  Damash. 
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TStDEi.. 


•    DEBT. 

1.  Bebt  wit]  not  lie  against  an  executor  on 
a  simple  contract  of  his  testator.        665 

%  Bat  if  the  defendant  does  not  demur, 
no  advantage  can  be  taken  of  the  objec- 

'  tion  in  arrest  of  judgment  or  in  error. 
Prmee  v.  HiehoUm.  665 

'    dedf;ation  to  the  public. 

See  HisHWAT,  1. 

DEED. 
Amd  MC  AaniTBATioji,  %  3, 4.  Corair av^i  7. 

1.  If  ft  ^ed  correctly  describe  land  by  its 
quantities  and  occupiers,  though  it  de- 
.  acribe  it  as  being  in  a.parish  in  which  it 
.  is  not,  the  land  shall  pass  by  the  deed. 
..  Lmm^piaintifff  Keastofifdefiraant.  807 
%  Bond,  conditioned  to  pay  lOOL  by  six 
.<  payments  of  16/.  ISs.  Ad,  on  the  8d  of 
October  in  every  year,  until  the  full  sum 

•  of  .oue  pounds  was  paid.    A  stranger  in- 

•  serlied  the  word  hundred  between  one 
and  pounds;  the  plaintiff,  on  oyer  craved, 
set  it  out  as  being  *«  until  the  full  sum  of 
lOOL  was  paid,**  and  held  a  flital  vari- 

-  ancCfe     Waugh  v.  BuueiL  707 

3*  But  the  sense  being  sufficiently  manifest 
before  the  alteration,  that  the  condition 
wsLs  for  payment  of  lOOiL  by  six  yearly 
instalments  of  16/L  18t.  44/.,  held  that  the 
•insertion  of  the  word  hundred  did  not 
ait?r  the  sense,  and  was  therefore,  im- 
r  interial,  and  did  not  destroy  the  bond.  707 
i  The.  patron,  being  also  recipr  of  2^., 
►.grded  for  8750il  to  convey  to  D.,  clerk, 
«iie  advowson  in  fee,  and  immediately  to 
resign  the  rectory  and  present  I),  thereto, 
pay  all  expanses,  and  allow  D,  60/.  for 
dilapidations,  and  that  D,  should  have 
the  profftis  from  a  day  then  past  The 
ordinary  refused  to  accept  the  vender's 
resignation,  whereon  D.  agreed  with  the 
patron  for  the  purchase  of  the  advowson 
at  8000/.,  allowing  60/.  for  dilapidations, 
.  and  he  was  to  be  entitled  to  the  profits 
of  the  rectory  ftorsk  the  same  past  day. 
And,  four  days  after,  the  vendor  executed 
an  agreement  to  grant  him  a  lease  of  the 
iithes  for  the  vendor's  life  at  a  pepper 
cOrn  xent.  The  conveyances  were  ac- 
cordingly executed.  Upon  the  death  of 
the  vendor,  the  king  pi^sented  to  that 
torn  for  simony;  and  upon  the  death  of 
the  km^s  clerk,  the  heir  of  the  vendor 
disturbed  the  purehaseri  insisting  that 
the  grai^t  of  the  advowson  was  void  by 
reason  'Of  srmony.  Held,  that  the  con- 
veyance, purporting  to  carry  the  whole 
advowson,  including'  the  next  presenta- 
tion, was  at  all  events  (assuming  the 
contract^  to  be  simoniacal,)  no  further 
void  than  the  simoniacal  part  of  the 
transaction,  which  'could  touch  only  the 


next  presentation,  extended;  and  that  so 
much  of  the  conveyance  as  applied  to 
the  legal  part,  the  fee  of  the  advowson, 
was  to  be  supported.  Greotwood  v.  The 
Bithop  of  London,  .  727 

DEVISE. 

I.  By  what  Wordt  LaadBf  4e-  JMMs.   . 
II.   WhtUEeUde.  - 

III.  Revocaiion* 

1.  Devise  of  all  the  rest,  residue,  and  re- 
mainder of  the  testator's  estate ;  Query^ 
whether  restricted  to  personal  estate  by 
directions  applicable  to  personalty  only, 
to  lay  it  out  at  interest  and  change  the 
securij^H.  268 

2.  Devise  to  trustees  and  their  heirs  for  a 
term  of  ten  years.'  Newiand  v.  Marjori" 
banks,  268 

3.  Devise  of  «*aU  my  messuages  in  T.j  anA 
now  in  my  occupation."  The  testator 
bad  two  messuages-  in  T.,  of  which  he 
occupied  only  one:  Held,  that  only  that 
one  passed  by  the  devise.  Doe  Lestee  of 
Parkin  v.  Parkin,  321 

n. 

t 
1.  Devise  of  a  copyhold  to  two  and  their 

heirs,  in  trust  to  permit  M,  A,  S.  to  eojuy 
the  same,  or  to  pay  to,  or  permit  and 
suffer  her  to  receive  the  rents  during  her 
life,  for  her  separate  use ;  and  subject  to 
such  estate  oi  M,  A,  S,,  to  such  persocs, 
dec.  as  M,  A.  S,  should  by  her  will  ap- 
point, and  in  default  of  appointment,  to 
the  right  heirs  of  M,  A.  S.-  the  appointee 
by  will  of  M*  A,  S,,  ^  take<»  a  legal  e:»tate,^ 
although  the  trustees  had  never  surren- 
dered to  the  use  of  the  will  of  M,  A,  S.,  nor 
had  M.  A.  S.  been  admitted  tenant.  Z>c« 
V.  Barthrop,  388 

8.  An  executory  devise  over  after  limita- 
tions which  cannot  take  effect  because 
they  lead  to  a  perpetuity,  accelerated,  and 
not  void.    Be&rdr.Weeteatt,  393 

t.  An  executory  devise  over  to  f  ..upon  a 
contingen(!y  which  must  take  effect,  if  at 
all,  within  a  life  in  being,  and  21  years 
aAer,  is  good,  although  the  21  years  are. 
not  measured  by  the  minority  of  B»  the 
devisee,  but  by  the  minority  of  a  prior 
devisee  under  the  same  will,  the  devisee 
to  whom .  is  inoperaiive,  as  tending  to  a 
perpetuity.  393 

4*  Devise  to  A,  for  99  yearx^  if  he  so  long 
live,  remainder  to  the  first  son  of  A. 
(then  unborn,)  for  99  years,  if  he  so 
long  live,  and  so  on  in  tail  male  k)  such 
first  son  lawfully  issuing  forever.  And 
for  want  and  in  default  of  such  issue  of 
such  first  soI^  to  the  second  and  other 
sons  successively  for  99  years  paly  in 
case  he  so  Ions  livA»  and  .that-  such  elder  i 
son,  or  the  issue  of  siich  elder  son, should 
•  have  no  greater  estate  than  for  99  years» 
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determinable  at  his  deeease :  and  if  there 
should  be  DO  issue  male  of  A.  at  the  time 
of  bis  M.'s)  death,  or  in  case  there  should 
be  snch  issue  male  at  that  time,  and  they 
should  all  die  before  21  without  issae 
male,  then  to  B,  for  99  years,  if  he  should 
so  long  live,  remainder  to  the  first  son  of 
B.  for  99  years,  if  he  should  so  long  live, 
&e.  Held,  that  the  limitations  were  good 
to  A,  for  99  years,  if  he  so  long  lived;  to 
the  first  son  of  A.  for  99  years,  if  he  so 
long  lived ;  and  good,  in  the  contingency 
above  mentioned,  over  to  B.  for  99  years, 
if  he  so  long  lived;  and  to  the  first  son 
of  B.  for  99  years,  if  he  so  long  lived. 

393 
6.  A  devise  of  a  term  of  years  cannot  by 
any  implication  be  construed  into  an  es- 
tate-tail.    Far  Lord  Kcnyont  C.  J.,  and 
Lawrtnet,  J.  393 

DISTRESS, 
See  RapLXTiv. 

DISTRINGAS. 

1.  The  statute  51  (?.  3.  c.  124.  $,  2.  regulat- 
ing process  by  summons  and  distringas 
does  not  extend  to  counties  palatine. 
MujTt  V.  TayUtr,  69 

2.  An  affidavit  tu  obtain  a  distringas  must 
not  only  state  the  deponent's  belief  that 
defendant  purposely  absents  himself  to 
avoid  process,  but  must  also  state  facts, 
from  which  the  court  may  see  that  his 
belief  is  well  grounded.  Turner  v.  WclU, 
Down  ▼.  Crew,  620 
S.  P.  ttmnam  v.  Dietrichsen.                853 

3.  The  court  will  not  grant  a  distringas 
against  a  defendant  who  has  gone  abroad, 
without  proof  of  his  absenting  himself 
with  intent  of  avoiding  process.  Ren- 
show  V.  Ltamt.  703 
Jordan  v.  Fello.                                     703 

i.  Ao  affidavit  whereon  to  ground  a  motion 
for  a  distringas  must  set  out  the  English 
notice  subscribed  to  the  process  in  hax 
verba*    Uannam  v.  Dieirieksen*  853 

DOGS. 

A  magistrate,  who  convicts  an  un<)naUfied 
person  of  killing  game  under  the  statute 
5  Ann,  e«  14.,  and  causes  his  dog  to  be 
brought  for  the  parpose  of  seizing  it,  may 
order  the  dog  to  be  killed  without  any  for- 
mal adjudication  of  seizure.  Kingsnorth 
T.  Brdtm,  416 


£J£(rrMENT. 

The  eonrt,  in  tlieir  discretion,  will  set  aside 
a  writ  of  habere  fadas  possessionem  execu- 
ted, aod  let  in  a  landlord  to  try  an  e]ec^ 

Vol.  L— 67. 


ment,  on  suggestion  of  collusion.    Dot, 
on  demise  of  Grocers*  Company ,  v.  Roe, 

205 

ELECTION, 
And  see  Patmbitt,  1,  2,  3,  4,  5,  6. 

Upon  a  sale  of  goods  at  six  or  nine  months' 
credit,  the  purchaser,  by  not  paying  at  the 
end  of  six  months,  maices  his  election  to 
take  credit  for  the  nine  months,  and  there 
is  no  debt  to  support  a  commission  of 
bankrupt  till  the  nine  months  are  expired. 
Price  v.  Nixon.  338 

ENEMY, 
Su  Alieit  Evxxt. 

ENROLMENT, 
See  HioRWAT,  4. 

EQUITABLE  TITLE. 
See  VasDOB  and  Purchassb,  2. 

ERROR, 

See  Batl,  V.     Sdpersbdxas.     ExaccToait 
4,  5,  6.    PuACTicx,  X. 

ESCAPE, 
See  Saaairr,  2,  3. 

ESTATE-TAIL, 
See  Devise,  U.  2,  3,  4,  5. 

EVIDENCE. 

I.  Of  the  Competencu  of  the  Witnesses, 
II.  Of  the  Eviaenee  of  particular  Fads  or 
Averments, 

in.  Of  Stamps, 

IV.  Secondary  Evidence,  when  admissible, 

I, 

1.  In  ejectment  against  a  bailiff,  the  tenant 
in  possession  is  not  competent  to  prove 
that  the  witness  and  not  the  defendant  is 
the  possessor  of  the  land.  Doe,  on  demise 
of  Jones  y.  WUde,  183 

2.  The  guarantee  of  a  bill,  discharged  by 
bankruptcy  of  his  liability  on  the  bill,  is 
not  an  incompetent  witness  in  an  action 
on  the  bill  by  reason  of  his  liability  to 
costs  in  an  action  on  the  bilL  Brind  v. 
Bacon,  183 

3.  The  whole  of  the  account  which  a  party 
gives  of  a  transaction  must  be  taken  to- 
gether, and  his  admission  of  a  fact  disad- 
vantageous to  himself  shall  not  be  re- 
ceived, without  receiving  at  the  same  time 
his  cotemporaneous  assertion  of  a  fact 
favorable  to  himself.  Randie  v.  Black- 
bum,  ta 
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4i»  And  that  not  merely  as  evidence  that  he 
made  such  a  counter-claim,  but  as  admis- 
sible evidence  of  the  existence  of  the  mat- 
ter in  his  discharge,  which  he  asserts.  245 


n. 


And  dee  Variaxcs. 

1.  The  declaration  averred  that  the  defend- 
ant charged  the  plaintiff  with  violently 
assaulting  him,  and  procured  a  warrant 
to  apprehend  him  for  the  said  offence. 
The  charge  made  was  for  assanlting  and 
striking,  the  warrant  produced  recited  the 
charge  to  be  for  assaulting  and  beating : 
Held,  that  this  was  no  material  variance. 
Byne  v.  Moore,  187 

2.  If  a  sheriff  continues  in  possession  aAer 
the  return-day  of  the  writ,  that  irregular- 
ity makes  him  a  trespasser  ab  initio,  but 
will  not  support  the  allegation  of  a  new 
trespass  committed  by  him  after  the  acts 
which  he  justifies  under  the  execution. 
AUkenhead  v.  Btadea,  198 

3.  The  plaintiff  cannot  use  one  plea  of  the 
defendant  as  evidence  of  the  fact  which 
the  defendant  denies  in  another  plea. 
Harrington  v.  Macmorrit  228 

4.  Nor  can  he  use  a  notice  of  set-off  for  evi- 
dence of  the  debt  on  the  issue  of  non  aa- 
sumpgiif  because  the  statute  gives  the  no- 
tice of  set-off  in  the  nature  and  place  of 
a  plea.  228 

D.  Nor  can  he  use  a  particular  of  set-off  for 
that  purpose,  because  it  is  incorporated 
with  the  notice  of  set-off.  228 

6.  Upon  an  allegation  of  a  loan  of  lawful 
money  of  G,  B»  it  is  no  variance  that  the 
loan  is  proved  to  have  been  of  foreign 
coin,  as  pagodas.  228 

7.  A  deed  whereby  a  person  conveys  "one 
full  moiety,*'  is  prima  facie  evidence  that 
the  grantor  is  owner  of  the  other  moietv. 

257 
6.  Notice  of  the  contents  of  a  deed  is  not  to 
be  presumed  from  the  fact  of  attesting  ano- 
ther person's  execution  thereof.     Reed 
and  Stevena  v.  W'dliamt  and  Wilcox,    257 

9.  Proof  of  possession  of  land  and  pernancy 
of  the  rents  is  prima  facie  evidence  of  a 
seisin  in  fee  of  the  person  possessed. 
Jaune  v.  Price,  326 

10.  fiut  proof  of  40  years'  subsequent  pos- 
session by  a  daughter,  while  a  son  and 
heir  lived  near  and  knew  the  fact»is  much 
stronger  evidence  that  the  first  possessor 
had  only  a  particular  estate.  326 

11.  If  a  copyholder  in  the  manor  of  A,  has 
common  in  the  wastes  of  the  same  lord's 
manor  of  B.  for  his  cattle  levant  and 
conchant  on  his  tenement  in  iL,  this  is  a 
proof  that  the  manors  were  formerly  in 
different  hands ;  for  the  estate  of  the  copy- 
holder was  too  weak  to  support  a  grant 
by  the  lord  to  his  copyhold  tenant,  of  com- 


mon appurtenant  to  be  taken  in  another 
manor.    Barwick  v.  Matthewe  S65 

12.  The  flux  and  reflux  of  the  tide  is  prima 
facie  evidence  of  a  navigable  river.  Mikt 
V.  Jioee.  705 

13.  But  not  absolutely  inconsiiitent  with  an 
exclusive  right  705 

14.  A  judgment  in  an  action  on  the  case, 
disaffirming  an  exclusive  right  to  a  river, 
is  strong  evidence  in  another  action  try- 
ing the  same  right.  705 

15.  But  not  conclusive.  705 

16.  To  explain  an  ambiguous  award  of  a 
road  under  an  inclosure  act,  evidence  of 
cotemporaneous  acts  of  the  occupiers  of 
the  land  may  be  received.  Wadky  v. 
Baylise.  753 

III. 

1.  A  broker  instructed  to  effect  a  policy  oa 
goods,  effected  it  on  ship:  the  mistake 
was  aAerwards  rectified  by  the  under- 
writer subscribing  a  memorandum  in  the 
margin:  Held,  that  no  new  stamp  was 
necessary.    SawteU  v.  Loudon,  359 

2.  If  a  bill  be  made  payable  to  the  order  of 

,  and  be  filled  up  by  bearer,  who 
can  show  that  he  came  regularly  to  the 
possession  of  it,  with  his  own  name, 
though  the  bill  be  drawn  in  Jamuiea  on  a 
stamp  of  that  island  only,  an  EngOsh 
stamp  is  not  necessary  to  the  validity  of  the 
insertion  of  the  bearer's  name  in  England. 
Crutchly  v.  Mann,  529 

3.  The  shipping-note  of  goods  put  on  board 
ship  in  a  port  in  ScolUtnd,  to  be  brought 
to  a  port  in  England,  is  not  such  a  bill  of 
lading  of  goods  to  be  exported,  as  reqnires 
a  stamp  under  48  G,  3.  c,  149.  Sadland 
V.  Wilton.  533 

EXCKSSIVE  DAMAGEa 

1.  There  is  no  species  of  action  in  which  the 
court  will  not  grant  anew  trial  for  excess 
of  damages,  if  the  circumstances  require 
it     HewUtt  V.  Cnuichky,  277 

2.  2000/.  damages  held  not  excessive  for  a 
malicious  prosecution  for  felony,  by  an 
atUirney  against  his  clerk.  277 

3.  The  court  held,  that  upon  a  declaration 
for  breaking  the  plaintiff's  close,  treading 
his  grass,  and  hunting  for  game,  and  other 
wrongs,  500/.  were  not  excessive  dam- 
ages for  a  trespass  in  sporting,  persevered 
in  defiance  of  notice,  and  accompanied 
with  indecent  and  offensive  demeanor. 
Mered  v.  Harvey,  442 

EXECUTION, 
See  Executor,  8.    Trmpass,  1,  2.    Ba5X« 

BUPT,  II.  2. 

EXECUTOR, 
And  wet  Caval  CoxrAVv,  1,  2. 

1.  Where  a  plaintiff  had  recovaied  a  debt 
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int  on  bond  of  the  testator,  against  ex- 
ecators,  on  a  sham  plea  of  judgment  re- 
covered against  themselves,  and  had  a 
JQ^gment  tor  the  debt  de  bonis  iestaioris, 
and  for  the  costs  debonis  iesialorUf  4*  "' 
non,  de  bonis  proprOs,  which  restriction 
of  the  executor's  iiabih'ty  for  the  costs 
was  interlined,  and,  apparently,  by  the 
plaintiff's  former  attorney,  the  court  re- 
fused to  amend  the  judgment  six  years 
after  it  was  signed,  by  striking  out  the 
vords  which  restricted  the  executor's 
personal  liability  to  the  costs.  Burroughs 
V.  Stephens.  664 

5.  Whether  a  sham  plea  by  an  executor,  of 
judgment  recovered  against  himself,  be 
deemed  false  within  the  executor's  own 
koowiedge,  qusere,  664 

3.  Whether  the  form  of  the  judgment  en- 
tered is  now  to  be  considered  as  the  act 
of  the  clerk,  or  the  act  of  the  party,  quaere. 

664 

4.  Ad  executor  may  plead  puis  darrien  eon- 
iinuance,  unreversed  judgments  in  debt 
on  simple  contracts  of  the  testator,  re- 
covered against  the  executor  in  suits 
commenced  since  he  pleaded  the  general 
issae  in  bar  in  the  principal  case.  Prince 
V.  Nicholson,  666 

6.  And  though  he  might  have  demurred  to 
such  actions,  he  is  not  bound  so  to  do. 

666 
6  Such  judgments  are  not  reversable  in 
error,  or  on  motion  in  arresL  666 

1  It  is  not  a  conclusive  objection  to  ihe 
validity  of  a  plea,  that  it  has  never  be- 
fore been  pleaded.  666 
8  Under  a  writ  of  Jieri  facias  against  the 
goods  of  an  intestate,  in  the  hands  of 
his  administratrix,  or  of  the  husband  of 
the  administratrix  and  her  in  her  right 
since  her  marriage,  the  sheriff  may 
justify  entering  the  house  of  the  husband 
to  search  for  goods  of  the  intestate, 
though  none  be  found  therein,  because 
that  i>  the  most  natural  custody  for  them. 
Cooke  V.  Birt.  764 

EXECUTORY  DEVISE. 
iSee  Devisb,  II.  2,  3,  4,  5. 

EXPORTS. 
See  Bill  of  LAOiire,  3. 

EXTENT. 
SeeBAij^tlL  1,2,3,4,6. 

EXTINGUISHMENT. 
See  CoxMov,  6. 

F. 

FEME  COVERT. 
See  Bamoix  amb  Tmum 


FINE. 
See  CovKXAST,  1,  2,  3,  4,  6. 

FINES  AND  RECOVERIES,  AMEND- 
MENT OF. 

1.  Recovery  amended  by  inserting  a  parish 
after  25  years.  Rojfe,  demandant  i  Laeon, 
tenant;  Anguish,  Vouchee.  3 

2.  Recovery  amended  by  striking  out  the 
name  of  one  of  two  demandants,  who 
dies  pending  the  recovery.    Nmris  and 

DessCt  demandants;  ,  tenant;  ^ 

Vouchee.  73 

3.  Fine  amended  by  inserting  a  parish  not 
named  in  the  deed  to  lead  the  uses,  it 
being  certain  by  the  deed  specifying  the 
quantities  and  occupiers,  that  the  "land 
was  intended  to  pass.    Lamhe  v.  Reaston. 

207 

4.  If  a  deed  correctly  describe  land  by  its 
quantities  and  occupiers,  though  it  de- 
scribe it  as  being  in  a  parish  in  which  it 
i&  not,  the  land  shall  pass  by  the  deed. 

207 

6.  The  heir  of  the  conusor  was  heard  to 
oppose  a  fine  being  amended  10  his  dis- 
herison. 207 

6.  Recovery  amended  by  altering  the  name 
of  a  parish  misnamed  in  the  deed  mak- 
ing  the  tenant  to  the  precipe,  as  well  as 
in  the  recovery,  upon  affidavit  of  the  in- 
tention.    Flower  v.  Bainwright.  303 

7.  The  material  part  of  the  deed,  which  is 
to  authorise  the  court  to  amend  a  fine  or 
a  recovery,  shall  be  read  aloud  in  the 
court  by  a  serjeant  at  law,  or  by  the 
officer  of  the  court,  but  not  by  the  attor- 
ney for  the  amendment.  Hurst,  demand' 
ant ;  Foster,  tenant.  679 

8.  Fine  not  amended  by  insening  more 
acres,  where  there  was  no  oiher  warrant 
for  the  amendment  than  the  fact  that  the 
closes  enumerated  by  name  in  the  deed 
were  therein  stated  respectively  to  con- 
tain, and  did  contain  acres,  the  aggregate 
whereof  was  more  than  the  number  of 
acres  comprised  in  the  fine.  Sione,plain- 
tiff;  Ashby,  defendant.  616 

9.  Fine  of  lands  in  the  parish  of  F.,  which 
is  no  parish,  but  is  the  popular  name  of 
a  district  containing  awo  parishes  of  F. 
St.  Mary  and  F.  St,  Nicholas,  amended  by 
substituting  these  two  parishes  by  name. 
BUJce,  demandant  g  Saffery,  tenant  / 
Pooley,  Vouchee. 

10.  Fine  with  a  double  operation  amended 
in  fieri  by  striking  out  lands  in  rever- 
sion.   Moore  v.  Sharpe.  631 

11.  The  court  will  not  amend  a  recovery 
by  inserting  more  parcels,  unless  the 
true  number  of  messuages,  toAs,  &c.  be 
distinctly  and  precisely  sworn  to.  Van- 
derzee,  demandant ;  hut,  tenant,         633 

12.  Recovery  amended  by  adding  the 
greater  comprising  district  to  the  districi 
comprised.    Pindar^  demandant.        661 
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18.  Recovery  amended  by  inserting  tithe  of 
wool  and  lamb  of  a  township,  which 
ptis.scd  by  the  general  words  of  "all  other 
the  tithes,"  though  all  the  tithes  of  the  vou- 
chee's own  lands,  part  of  the  township, 
had  been  specifically  granted.  Ex  parte 
Bullock.  748 

14.  Ancient  recovery  not  amended  by  in- 
serting other  premises,  without  proof  of 
seizin  of  the  vouchee  of  an  estate  tail 
therein  at  the  time  of  the  recovery,  and 
intention  they  should  pass.  Daiton,  de- 
mandant ^  &c.  81 1 

k5.  No  fines  or  recoveries  to  be  amended 
on  the  last  day  of  term.  Kule  of  Prae* 
tice.  856 

FINES  AND  RECOVERIES,  PRACTICE 
OF  PASSING. 

1.  Where  the  vouchee  in  a  recovery  was 
abroad,  and  a  notary  public  certifietl  that 
the  commissioner  by  whom  the  affidavit 
of  taking  the  acknowleilgment  was  in 
fact  sworn  before  S.,  a  magistrate  au- 
thorised to  administer  an  oath,  made  it 
before  C,  (the  other  commissioner^ 
which  said  S,  was  duly  authorised  to  ad- 
minister an  oath,  the  court  considered  it 
as  a  clerical  error,  and  allowed  the  re- 
covery to  pdss.  Le  Blanc  demandant  / 
I'ocoek,  tenant  /  Nicholas,  Vouchee,       184 

X.  Recovery  permitted  to  pass,  though  the 
notary  public  did  not  certify  that  the  sig- 
nature of  the  magistrate,,  before  whom 
the  affidavit  of  taking  the  acknowledg- 
ment was  sworn  in  Paria^  was  his,  it 
being  apparent  that  it  was  his.  Hubert^ 
demandant ;  liumphreifs,  tenant  ,•  Green- 
UHtod  and  Wife,  Vouchees.  197 

3.  One  of  several  conusors  struck  out  in 
fieri.    Anon,  249 

4'.  Return  of  writ  of  entry  amended  by 
adapting  it  to  the  time  of  taking  the  ac- 
knowledgments. Hind,  demandant f  Milne, 
tenant;  ,  Vouchee,  259 

6,  An  affidavit  of  the  lakmg  of  the  acknow- 
ledgment in  a  recovery  must  be  engross- 
ed on  parchment.  263 

6.  An  affidavit  stating  the  commissioner 
named  in  a  dedimua  polestafem  to  be  an 
attorney  of  the  Court  of  King's  Bench, 
was  suffered  to  pass  without  the  words 
'*at  Wegtminster,**  Mander,  denuuidant  / 
Hookney,  tenant ;  Green,  Vouchee,        263 

Aiul  see  pL  1 6.,  post, 

7.  Any  person  may  interfere  to  prevent  a 
fine  passing  in  a  manner  detrimental  to 
the  interests  of  the  revenue.  Appleyard, 
plaintiff  f  Brown  and.otkers^  deforciants, 

265 

8,  Any  number  of  persons  having  separate 
interests  in  one  tenement,  of  whatsoever 
value,  may  concur  to  pass  their  interests 
to  any  number  of  purchasers  by  one 
fine.  265 

9,  The  court  will  not  qsaally  entertain  q|>- 


jectioas  to  the  passing  of  a  fine  raised 
by  persons  claiming  an  interest  in  the 
land.  26.5 

10.  If  a  fine  has  been  delayed  by  the  at- 
torney's neglect  beyond  the  time  pre- 
scribed by  the  rule  of  court,  the  court 
will  not  permit  it  afterwards  to  pa»s. 
Lindo  V. *  305 

1 1.  If  the  tenant  to  the  precipe  in  a  recovery 
is  confined  to  his  house  in  Ltmdon  by  ill- 
ness, he  may  appear  at  bar  by  attorney, 
upon  motion.  Cotton,  demandant ;  Mur- 
phff,  tenant  i  Lord  Charles  Spencer  and 
others.  Vouchees,  3.55 

12.  And  it  seems  that  he  may  constitute  an 
attorney  for  that  purpose,  who  is  not  an 
attorney  of  any  court  of  Westmitudcr-hall, 
notwithstanding  the  statute,  2  G,  2.  c.  23, 

355 

13.  The  court  will  permit  no  deviation 
from  the  prescribed  fonn  of  caption  of 
the  acknowledgment  of  a  recovery  by  a 
feme  covert:  thus,  ** consented  to  ac- 
knowledge," instead  of  **consonied  to 

and    acknowledged,"    is    bad.     , 

Paul,  Vouchee,  661 

14.  The  writ  of  dedimxu  potestatem  for  a 
recovery  must  not  be  directed  to  and  re- 
turned by  the  demandant  Bawle,  de- 
mandant s  Fi/ke,  tenant,  747 

15.  But  the  recovery  maybe  amended  in 
fieri  by  substituting  a  new  commissioner 
for  the  demandant,  and  retaking  the  ac- 
knowledgment. 747 

16.  Supplemental  affidavit  pennitted  that 
the  commissioners  in  a  recover)',  sworn 
to  be  attornies  of  the  Court  of  King's 
Bench,  are  attornies  of  the  Cuurt  of 
King's  Bench  at  Wejftmiwtter,  H:ndtf. 
denmndant  i  Prior,  tenant :  Lord  tUtmneif, 
Voudiee.  855 

FISHING. 

1.  The  landing  in  a  common  meadow,  of 
fish,  taken  on  hooks  laid  in  a  river 
bounding  the  meadow,  which  river  is  the 
several  fishery  of  one  to  whom  the 
ground  where  the  fish  are  landed  Aoes 
not  belong,  is  not  a  taking  of  fish  in  a 
stream  in  an  inclosed  ground,  within  the 
Stat.  5  G,  3.  r.  14.  s,  3.    L^sle  v.  Hroion,  440 

2.  Nor  is  the  fishing  in  a  river  from  the 
plaintiff's  meadow  on  which  the  river 
abuts,  inclosed  on  the  other  sides,  but 
not  fenced  down  ihe  fihtm  aquse,  the  land 
on  the  opposite  side  belonging  to  another. 

440 

FOREIGN  ATTACHMENT, 
And  see  Annr.8T,  1,  2. 

I.  In  a  foreign  attachment  it  is  not  heces* 
sary  that  the  debt  should  arise  within 
the  jurisdiction,  or  that  the  defendant  in 
that  court  should  reside  within  it,  or  be 
actually  sammoned.  Harrington  v.  Ih'ae- 
morrii*  228 
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1  In  a  plea  of  foreign  attachment  it  is  not 
necessary  to  aver  the  custom  that  the 
plaintiff  belov  shall  swear  to  the  debt,  or 
the  fact  that  he  did  swear  to  it.  Banks  v. 
Seif,  S84 

•^.  ^'either  is  it  necessary  to  aver  that  the 
plaintiff  in  the  principal  case  was  indebt- 
ed to  the  plaintiff  below  within  the  jari«- 
diciion  of  the  mayor's  court.  234 

4.  Nur  that  a  writ  of  aclre  fattoM  issued 
aj^ainst  the  garnishee;  it  is  enough  that 
he  was  *♦  warned  to  show  cause."       234 

5.  The  judgment  of  one  court  of  law,  decid- 
ing thiit  money  in  the  hands  of  A»  is  the 
property  of  H^  is  no  bar  to  an  action  in 
aDoiher  court  by  C.  against  A,,  claiming 
the  same  money  as  C*s  property.  Na' 
ihana  v.  Giles.  558 

6.  Where  a  foreign  attachment  is  a  bar,  it 
may  be  given  in  evidence  under  the  gen- 
eral issue,  non  auumpaii,  558 

7.  A  foreign  aitachmeni  pending,  is  no  bar 
to  an  action  until  judgment  be  recovered 
in  the  attachment.  558 

6.  The  plaintiff  in  a  foreign  attachment  can- 
not take  money  or  goods  out  of  the  hand 
of  a  garnishee  who  has  a  lien  thereon, 
without  discharging  the  lien.  558 

FOREIGN  MONEY. 
See  Variixcx,  2. 

FOREIGNER, 
8u  Alis!!.    Alikn  Ehisit* 

FORFEITURE, 
Su  Bavkrupt,  ill  4. 

FORGERY, 

&C  MoXKT    HAU    AHD    ttECXlTKD,  5,   S. 

FRAUD, 
See  Illkoal  Tradk,  3. 

FRAUDS,  Statute  of. 

See  SORRKXDKR. 

FRAUDULENT  CONVEYANCES. 

1.  A  conveyance  of  chattels  unaccompanied 
wiih  possession  is  void.  312 

SL  Although  in  the  same  instrument  be  con- 
tained a  valid  mortgage  of  leasehold  build- 
ings in  which  the  chattels  are  situated. 

318 

3.  Where  a  person  pretending  to  be  a  pur- 
chaser of  goods  under  an  execution, 
leased  the  goods  at  a  rent  to  the  former 
owner,  who  still  continued  in  possession, 
no  money  having  been  proved  to  be  given 
for  the  purchase,  nor  rent  paid  under  the 
lease,  it  was  a  question  for  the  jury  whe- 
ther the  lease  was  not  firaudtUent.      318 


4.  But  under  circumstances  the  possession 
of  the  lessee  might  have  been  the  posses- 
sion of  the  lessor.    Meed  v.  Blades,     213 

FRAUDULENT  PREFERENCE. 

A  creditor  obtains  a  preference  fraudulent 
in  respect  of  the  other  creditors  who  are 
parties  to  an  intended  deed  of  composition. 
That  deed  not  taking  effect,  the  payment 
is  not  avoidable  by  the  assignees  under  a 
bankruptcy  not  then  contemplated,  which 
takes  place  two  months  aAer.  Wheelrig/ti 
V.  Jackson.  109, 633 

FREIGHT, 

1.  The  term  freight  in  common  parlance  is 
ambiguous,  and  may  be  so  applied  as  to 
mean  a  sum  of  money  to  be  paid  at  all 
events  upon  the  taking  of  goods  on  board 
to  be  carried  on  a  voyage,  in  lieu  of  the 
expectation  of  earning  freight  upon  the 
contingency  of  the  ship's  arrival,  Andrew 
v.  Moorhouse.  485 

2.  The  indorsee  of  the  bill  of  lading  of  goods 
shipped  by  a  chartered  vessel,  deliverable 
to  the  consignee  or  his  assigns,  he  or 
they  paying  freight,  according  to  the  char- 
ter-party, is  liable  to  the  charterer  in  as- 
tumpsit  for  freight ;  477 

3.  Though  the  goods  were  landed  at  the 
Went  India  docks  before  the  bill  of  ladihg 
was  indorsed,  477 

4.  Though  no  stop  was  put  on  the  goods  at 
the  dock,  477 

5.  And  though  the  indorsee  had  paid  orer 
the  proceeds  before  the  freight  was  de- 
manded of  him.    Bell  v.  Ktfmer.  477 

6.  An  i  m  plied  aftrttm/9iri<  for  freight  upon  the' 
delivery  of  goods  without  first  receiving 
the  freight,  will  not  lie  against  three  per- 
sons for  whose  use  the  cargo  was  pur- 
chased, but  who  are  not  the  consignee^ 
or  holders  of  the  bills  of  lading,  and  who 
have  assigned  all  their  effects  to  a  trustee 
for  the  benefit  of  their  creditors  and  them- 
selves,  two  of  them  onl}',  without  the 
third,  receiving  the  goods  as  agents  for 
that  trustee.    Pindar  v.  Witks.  018 

FURTHER  ASSURANCE, 
See  CovxHAHT,  1,  3,  3,  4,  6. 


G. 

GAME, 
Bee  Boos.    Pisntiro. 

OOOD9  AND  CHATTtt^ 
PROPERTY  IN. 


And  see  Bill  or  Lapiito.     Gtoodi  mlv 

SKUTBEBB. 


▲XB 
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GOODS  eOLD  AND  DELIVERED, 

And  aee  Bakkhvpt,   I,  3.     E lectio sr,   I. 
Baroit  and  Fkmk. 

1.  By  a  bargain  and  sale  of  30  tons  of  oil 
oat  of  a  merchant*s  stock  consisting  of 
several  large  quantities  of  oil  in  divers 
cisterns  in  divers  places,  no  property  pas- 
ses: there  must  be  a  separation  of  the 
part  sold  from  the  rest  of  the  stock.  White 
and  othars  y,  Wilks,  176 

8.-  A  person  who  sells  goods  knowing  that 
the  purchaser  iutends  to  apply  them  in 

*  an  illegal  trade,  is  nevertheless  entitled 
to  recover  the  price,  if  he  yields  no  other 
aid  to  the  illegal  transaction,  than  selling 
the  goods  and  obtaining  permits  for  their 
delivery  to  the  agent  of  the  purchaser. 
Hodgson  andot/ters  v.  Tempie.  181 

5.  A.  sells  goods  to  fi.,  who  being  unable 
to  pay,  transfers  them  to  C,  who  prom- 
ises A,  to  pay  for  them.  This  is  a  new 
sale  to  C,  and  not  a  mere  promise  by  C. 
to  pay  the  debt  of  B,  Browning  v.  Stal- 
lard.  450 

4.  iS>,  possessed  of  30  tons  of  hemp,  at  his 
wharfinger's,  the  cargo  of  a  certain  ship, 
sold  ten  tons  of  it  at  110/.  per  ton,  pay- 
able by  the  purchaser's  acceptance,  and 
gave  the  wharfingers  an  order  to  weigh 
and  deliver.  The  order  was  entered  and 
goods  transferred  in  the  wharfingers' 
books.  Before  the  hemp  was  weighed 
ofi*,  or  bill  drawn  or  accepted,  the  pur- 
chaser stopped  payment:  Held,  that  the 
weighing  being  a  term  precedent  to  the 
delivery,  the  sale  was  incomplete,  and  the 
vendor  might  recover  back  the  hemp. 
Sikepky  V.  Daviu,  617 

6.  Upon  a  sale  of  ten  tons  of  flax,  at  a  spe- 
cific price  per  ton,  out  of  a  larger  quan- 
tity, packed  in  mats  of  uncertain  weight, 
though  a  note  is  given  fur  the  delivery  on 

.  a  certain  day,  and  the  warehouse  room 
from  that  day  is  charged  to  the  buyer, 
the  sale  is  not  complete  till  the  flax  is 
weighed  off,  and  may  be  rescinded  in  case 
of  the  purchaser's  bankruptcy.  Butk  v. 
Daoia.  622 

6.  If  a  broker,  employed  both  by  seller  and 
buyer,  negotiates  a  sale,  but  by  mistake 
delivers  to  the  several  parties  sale-notes 
differently  describing  the  goods,  no  con- 
tract arises.  786 

7.  A  broker  employed  by  the  plaintiffs  to 
sell  Pttersbwgk  clean  hemp,  and  by  the 
defendant  to  buy  hemp,  sold  to  the  de- 
fendant, and  gave  him  by  mistake  a  sale- 
note  of  Riga  Rhine  hemp,  a  description 
of  hemp  of  a  different  quality  from  the 
Feteraburgh,  and  gave  the  plaintiff*  a  note 
of  the  sale  of  Petersburgh  clean  hemp : 
Held,  that  no  contract  for  the  sale  of  the 
hemp  in  question  subsisted  between  the 
parties.    ITwmton  v.  Kemptier,  786 


H. 

HEIR, 

And  9U  CktTKVAiTT,  3,  4,  5. 

The  heir  of  the  conusor  was  heard  to  op 
pose  a  fine  being  amended  to  his  disher- 
ison.    Lambe,  plaintiff ,-    Rauton^  defor" 
eiani.  107 

HIGHWAY. 

1.  The  plaintiff!*  erected  a  street  leading  out 
of  a  highway  across  his  own  close,  and 
terminating  at  the  end  of  the  defend- 
ant's adjoining  close,  which  was  sepa- 
rated from  the  end  of  the  street  by  the  de- 
fendant's fence  for  21  years  during  19 
of  which  the  houses  were  completed  and 
the  street  publicly  watched,  cleansed,  and 
lighted,  and  both  footways,  and  half  the 
horseway  thereof,  paved  at  the  expense 
of  the  inhabitants:  Held,  that  this  street 
was  not  so  dedicated  to  the  public,  that 
the  defendant,  pulling  down  his  wall, 
might  enter  it  at  the  end  adjoining  to  his 
land,  and  use  it  as  a  highway.  Woodyer 
V.  Hodden.  IS5 

2.  The  county  is  liable  to  repair  the  high- 
ways for  300  feet  in  length  next  adjoin- 
ing to  the  end  of  any  bridge  which  the 
county  is  bound  to  repair.  The  Inhab- 
itanta  of  the  West  Riding  of  Yorkahhrt  v. 
The  King  in  Error.  284 

3.  It  is  not  necessary  for  stopping  up  a  road 
under  an  order  of  justices  of  the  peace, 
that  they  should,  by  their  order,  substitute 
a  new  road  reaching  the  whole  distance 
from  the  terminus  a  quo  to  the  terminus 
ad  quern  .•  It  suffices  if  they  set  out  a  new 
road  leading  from  the  terminus  a  quo  into 
a  public  highway,  along  which,  and  other 
highways  connected  with  it,  the  subject 
may  pass  to  the  terminus  ad  quern.     634 

4.  If  the  orders  and  certificates  of  magis- 
trates, diverting  and  stopping  a  road,  be 
delivered  to  the  clerk  of  the  peace  to  be 
enrolled,  it  satisfies  the  statute  13  G.  3. 
e.  78. «.  1 9.,  although  tlie  clerk  of  the  peace 
make  no  transcript  thereof,  tho  statute 
being  only  directory  to  the  officer  as  to 
the  enrolment  634 

5.  Whether  the  statute  intend  that  a  tran- 
script shall  be  made,  qucere.  634 

6.  The  statute  not  prescribing  any  particu- 
lar form  of  certificate  by  the  magistrates 
that  the  new  road  is  complete  and  in  good 
condition  and  repair,  previous  to  the  stop- 
ping up  of  the  old  road,  it  seems  that  a 
recital  that  they  have  so  certified,  con- 
tained either  in  the  order  for  diverting  the 
road,  or  in  the  order  for  stopping  op  the 
old  road,  is  a  sufficient  certincate  within 
s.  19.  De  PonlMeu  y.  Pennyfeaiher  and 
another.  634 
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HOLIBAT. 

Lord  Mayor's  day  is  not  such  an  holiday  as 
entitles  the  sealer  of  writs  to  an  extraor- 
dinary fee  for  sealing  a  writ  on  ihat  day. 
HWAy  V.  Pa&er.  180 


I. 


n.LEGAL  CONTRACT, 
And  tee  Illsoal  Trabx. 

It  is  no  answer  to  an  action  by  a  broker  for 
commission  for  procuring  freight,  that 
the  charter-party  procured  was  such,  that 
if  the  charterer  failed  to  obtain  certain  li- 
censes, the  voyage  would  be 
Haintt  v.  Butk. 


illegal. 


621 

ILLEGAL  TRADE. 
Andttt  Licxircx  to  tradk,  1.    Auxir,  1. 

1.  A  person  who  sell  goods  knowing  that 
the  purchaser  intends  to  apply  them  in  ao 
illegal  trade,  is  nevertheless  entitled  to 
recover  the  price,  if  he  yields  no  other  aid 
to  the  illegal  transaction  than  selling  the 
goods,  and  obtaining  permits  for  their  de- 
livery to  the  agent  of  the  purchaser. 
Ihgion  V.  TempU,  181 

2.  A  vessel  laden  with  arms  and  powder, 
which  had  given  bond  to  employ  them  in 
trading  on  Uie  coast  of  Africa,  in  parsa- 
ance  of  an  agreement  made  in  Englandy 
disposed  of  part  of  the  cargo  on  the  coast 
of  Africa,  to  a  neutral  American,  bound 
for  Charlestown :  Held,  that  the  voyage 
of  the  American,  was  thereby  rendered 
illegal,  and  incapable  of  insurance.  Gib- 
§on  V.  Service,  i33 

INCLOSED  GROUND. 

SU  FlBBINO. 

INCL08URE  ACT. 

And  §et  CosrsoLiDATiifA  or  Actioxm,  1. 
EviuivcK,  II,  12. 

S.  If  a  person,  who  has  common  in  the  ma- 
nor of  A^  and  common  in  the  manor  of 
B.  for  all  his  cattle  levant  and  couchant, 
on  his  tenement  in  A^  receives  under  an 
act  for  inclosing  the  wastes  in  A.  an  al- 
lotment in  satisfaction  of  his  common  in 
A,  he  is  nevertheless  entitled  under  an 
act  for  inclosing  the  wastes  in  B.  to  an 
allotment  thereof  in  respect  of  his  com- 
mon in  £.,  and  that  to  the  same  extent  as 
if  he  never  had  any  common  or  allotment 
in  A,    Banmek  v.  Maitkeutt.  865 

INDEBITATUS  ASSUMPSIT. 
Su  AisincniT. 


INROLLMENT. 
Set  HxoHWAT,    ,  5. 

INSURANCE. 

I.  Of  the  Validity  of  the  Insurance* 

n.  Ufthe  Effect  of  a  valid  Jwntranee, 

III.  Of  the  Acta  of  the  Insured. 

IV.  Heturn  of  Premium, 

V.  Of  the  Construction  of  particular  EX' 

pressions  in  a  Polictf. 
VI.  Of  the  relalive  Rights  of  Assured,  Bro- 
ker, and  Undenvriter* 

1.  If  parties  describe,  in  the  usual  terms, 
the  voyage  they  insure,  both  knowing  that 
the  adventure  has  deviated  from  that  des- 
cription, they  are  nevertheless  boand  by 
the  description  they  have  chosen,  and  the 
previous  deviation  is  fatal.  Redman  v. 
Lowdon,  462 

2.  Whether  an  insurance  against  damages 
that  a  ship-owner  may  be  liable  to  pay  in 
consequence  of  his  ship  running  down 
another,  be  not  illegal,  quaere,     Delanoy 

V.  Rfpbson.  605 

3.  A  license  to  G.  F.  and  Co.  of  London, 
merchants,  on  behalf  of  themselves  and 
others,  to  export  on  board  a  ship  named, 
bearing  any  flag  except  the  French,  to  a 
hostile  port,  and  to  import  from  thence 
specified  goods,  notwithstanding  all  tli^ 
documents  may  represent  the  ship  to  be 
destined  to  a  neutral  or  hostile  port,  and 
to  whomsoever  such  property  may  appear 
to  belong,  authorizes  an  enemy,  subject 
of  the  hostile  country  to  which  the  ship 
is  licensed,  legally  to  export  from  Lou- 
don,  674 

4.  And  therefore  incidentally  legalizes  ao 
insurance  made  by  his  agent  here  for  his 
benefit  674 

5.  And  it  is  no  objection  to  his  agent*s  re- 
covering for  his  use,  that  the  loss  is  oc- 
casioned by  the  act  of  the  hostile  trader's 
own  state,  from  whose  acts  he  separated 
himself  by  engaging  in  the  traffic  thus  li- 
censed. 674 

6.  Licenses  to  trade  with  an  enemy  are  to 
be  construed  liberally,  and  not,  like  grants 
of  property  from  the  crown,  strictly.    674 

7.  And  therefore,  although  the  agent,  in  ob- 
taining the  license  did  not  represent  to 
the  privy  council  that  he  applied  on  be- 
half of  an  hostile  trader,  the  concealment 
did  not  vacate  the  license,  or  vitiate  the 
policy.    FUndt  v.  Scott.  674 

8.  Two  neutral  Prussians,  one  of  them  resi- 
dent in  England,  the  other  at  Koningsberg^ 
having  a  license  to  export  to  all  BaUie 
ports,  some  whereof  were  hostile,  are  not 
precluded  from  recovering  on  an  insur- 
ance of  goods  exported,  and  confiscated 
by  an  act  of  the  Prussian  government, 
then  neutral.    Anthony  v.  JIMine,       71 1 

9.  A  license  to  F.  and  Co.,  obtained  .by  them 
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as  the  plaintiff's  agents,  permitting  them 
to  export  in  a  ship  named,  bearing  any 
flag  except  the  French^  specified  goods 
from  London  to  Dantzig  or  any  port  in 
the  Baltie  not  blockaded,  thongh  the  doc- 
menis  might  represent  her  destination  to 
any  neutral  or  hostile  port,  and  to  whom- 
soever the  property  might  appear  to  be- 
long, protects  a  consignment  made  by  a 
Prussian  neuiral  alien,  resident  here  by 
license  under  the  alien  act,  to  a  hostile 
Russian  port  of  the  Bailie.  716 

JO.  And  the  plaintiff,  haying  insured,  may 
recover  for  a  total  loss  occasioned  by  the 
act  of  the  government  of  Prussia^  the 
country  of  which  he  was  a  native,  by 
seizure  in  a  Pruuian  port,  whither  the 
ship  was  driven  by  stress  of  weather. 
Schnakontg  v.  Andrews,  716 

11.  An  importation  from  an  hostile  port  by 
an  alien  enemy  there  resident,  may  be  le- 
galized by  a  license  to  R*  on  behalf  of  a 
British  merchant,  for  a  ship  not  named. 

720 

12.  But  in  order  so  to  legalize  it,  it  is  not 
sufficient  that  the  ship's  name  should  be 
indorsed  at  the  hostile  port  of  loading  on 
the  license :  the  as.snred  must  also  prove 
by  what  authority  he  applies  the  license 
so  obtained  to  that  adventure.  Robinson 
V.  Morris.  720 

13.  A  license  to  sail  in  ballast  from  any 
port  North  of  the  Scheldt  to  Arehangelf  or 
any  other  port  of  the  White  Sea,  there  to 
take  in  a  cargo  of  permitted  goods,  and 
import  them  into  the  United  Kingdom,  le- 
galizes a  vessel  which  had  sailed  from 
Great  Britain  to  St.  Petersburgh  with  co- 
lonial produce,  in  bringing  home  a  return 
cargo  of  the  specified  goods.  Staniforth 
Y.  Coombe.  726 

14.  A  neutral  insuring  against  all  risks,  un- 
til safely  warehoused  in  the  warehouse 
of  the  consignee,  an  adventure  in  fur- 
therance of  the  objects  of  British  com- 
merce, is  thereby  protected  against  con- 
fiscation by  the  act  of  his  own  govern- 
ment under  the  Berlin  and  Milan  decrees. 
Bazett  V.  Mei/er.  834 

II. 

1.  A  defendant  cannot  be  holden  to  bail  in 
an  action  on  policy  of  insurance,  where 
there  has  been  no  adjustment,  because  it 
is  an  action  to  recover  unliquidated  dam- 
ages. 201 

2.  Although  the  plaintiff  swear  to  a  total 
loss.  201 

3.  And  although  the  defendant  make  an  un- 
qualified offer  to  pay  901  per  cent.  Lear 
V.  Heath.  201 

ni.  And  see  Covvot.    Sair's  RieisTrnx. 
Illxoal  Tvadx,  2. 

I.  A  broker  instructed  to  efiSect  a  policy  on 


goods  effected  it  on  ship:  the  mistake 
was  aAer wards  rectified  by  the  under- 
writer subscribing  a  memorandum  in  the 
margin:  Held,  that  no  new  stamp  was 
necessary.  859 

2.  Where  it  was  known  at  Lloyd's  that  the 
Sophia  of  Bristol,  was  at  sea  without  con- 
voy, and  the  broker  enquired  of  the  plain- 
tiff at  Bristol,  whether  that  was  the  ship 
insured,  and  was  informed  it  was,  and 
that  the  plaintiff  supposed  she  had  been 
prevented  by  adverse  winds  from  joining 
convoy  at  Falmouth,  but  the  broker  ;^ct 
the  policy  altered  without  disclosing  th:s 
answer  to  the  nnderwriter^K :  Held,  that 
this  concealment  vacated  the  policy. 
SawteU  V.  Loudon.  359 

3.  It  is  not  necessary  to  communicate  to  the 
underwriter  the  fact  and  time  of  a  ship's 
sailing,  unless  circumstances  render  it 
material  to  the  probability  of  her  safeiv. 
Poky  V.  MoUne.  430 

4.  The  owner  of  a  vessel  bound  from  Lon- 
don  to  Berbiee,  which  had  deviated  by  tak- 
ing in  goods  at  Madeira,  insured  her,  w'ith 
notice  to  the  underwriter  of  the  circum- 
stances, **ac  and  from  Limdon  to  Berbiee^ 
and  inserted  the  words  **at  sea"  in  another 
part  of  the  policy :  Held,  that  the  devia- 
tion was  a  good  defence.  Redman  r. 
Lowdon.  462 

6.  Policy  at  and  from  Pernamhueo,  or  any 
other  port  or  ports  on  the  coast  of  the 
Brazils,  to  London,  warrants  the  assured, 
if  he  cannot  get  a  cargo  at  P.,  to  go  to 
any  other  port  or  ports  till  he  gets  a  cargo, 
not  restricting  him  to  those  which  he  in 
the  direct  course  between  Pemambuoo 
and  London.     Lambert  v.  Llddurd.     480 

6.  Under  a  policy  from  London  fcu  the  ship's 
discharging  port  or  ports  in  the  BaUic, 
with  liberty  to  touch  at  any  port  or  ports 
for  orders,  or  any  other  purpose,  the  ship, 
in  touching  for  orders  before  she  has  se- 
lected her  port  of  discharge,  is  not  con- 
fined to  take  the  ports  in  the  successive 
order  in  which  they  lie  in  the  course  of 
the  voyage,  but  may  return  to  a  port  she 
has  quitted,  for  orders  as  to  her  port  ol* 
discharge.  496 

7.  After  she  has  selected  her  port  of  dis- 
charge, she  must  touch  at  ports  only  m 
their  successive  order.  Andrews  v.  MtU 
Ish.  496 

8.  The  carrying  simulated  papers  without 
permission,  whether  conducive  to  the  pro- 
bable success  of  the  voyage  or  not,  is  a 
wrongful  acL  Per  Mansfield,  G.J.,and 
Heath,  J  ^i 

VL  And  see  BAVxaupT,  HI,  I,  2. 

INTEREST    OF    MONET. 

1.  If  a  judgment  is  entered  generally  upon 
a  declaration  in  assumpsit,  some  of  the 
counts  of  which  are  for  unliqiiidaied  dam- 
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ages,  no  interest  can  be  allowed  on  af- 
firmaDce  of  judgment  in  error.  28 

5.  Sembky  that  a  jadgment  on  a  conntfor 
not  acconnting  for  goods  delivered  to  sell 
00  comroissioD,  will  not  bear  interest  on 
affirmance.    Houxlt  v.  Saunden,  28 

1  The  drawer  of  a  bill  which  is  dishonored 
by  the  acceptor,  is  not  liable  to  pay  inter- 
est for  the  time  which  elapses  between 
the  day  whereon  the  bill  becomes  due, 
and  the  day  when  the  drawer  receives 
fiotice  of  the  dishonor.  Wtdhar  v.  Barnes. 

240 

4.  Whether  interest  necessarily  accraes  on 
a  deposit  which  is  recovered  back,  quare. 

625 

&  And  whether  it  can  be  recovered  as 
damages  on  the  money  counts,  without  a 
special  count  for  interest,  ^uasre.  Ma- 
My  V.  Robins,  625 

8-  Upon  the  affirmance  in  error  of  a  judg- 
ment for  damages  assessed  on  a  sugges- 
tion of  breaches  of  the  condition  of  a 
bond,  under  S  A  9  TV!  3.  c  11.  «.  8.,  the 
coort  will  not  grant  interest  upon  the 
damages  up  to  the  time  of  affirmance. 
Jofmet  V.  Johnes.  650 

7.  Interest  allowed  on  affirmance  of  judg- 
ment on  a  letter  promising  payment  of 
an  admitted  balance  by  a  bill  at  two 
months.    Sutton  v.  Morgan,  758 

6.  Interest  allowed  on  affirming  a  jndj^ment 
for  not  discounting  bills  delivered  for 
that  purpose,  but  converting  them  to  the 
defendant's  use.    Waits  v.  Toumiini,  759 

JOINTENANT. 
See  TssAirr  ts  CoMMoar. 

JUDGMENT. 

!•  Whether  the  form  of  the  judgment  en- 
tered is  now  to  be  considered  as  the  act 
of  the  clerk,  or  the  act  of  the  party, 
quxre.    Burroughs  v.  Stephens,  554 

2.  An  executor  may  plead,  puis  darrein 
tontinuantef  unreversed  judgments  in 
debt  on  simple  contracts  of  the  testator, 
recovered  against  the  executor  in  suiu« 
commenced  since  he  pleaded  the  general 
issue  in  bar  in  the  principal  case.  Prince 
v.  Niehoison,  665 

3.  And  though  he  might  have  demurred  to 
such  actions,  he  is  not  bound  so  to  do. 

665 

4.  Bach  judgments  are  not  reversible  in 
error,  or  on  motion  in  arrest  665 

JUSTICES  OP  THE  PEACE. 

And  see  Does.    MALicioui  Cohvictiov. 
HieawAT,  ],  tf,  4,  5,  6. 


LANDLORD  AND  TENANT. 
And  su  PAmTT*WAL&.    PmopxmTT  Tax. 

Vol.  L— 58. 


Pbactice,  m.  I.    Baxk,  \,  4.    Aaai- 
TKATioir,  6.    Lbasi. 

LEASE. 

1.  If  the  vendor  of  a  lease,  in  which  is  a 
covenant  not  to  assign,  contract  to  as- 
sign his  interest,  it  is  incumbent  on  hira, 
and  not  on  the  purchaser,  to  procure  the 
lessor's  licence  for  the  assignment. 
Uoyd  V.  Crispe,  249 

2.  If  a  covenant  not  to  assign  contain  an 
exception  in  favor  of  assignment  by 
will,  HoUUe^  that  executors  clairaiug 
under  the  will  are  not  within  the  exce)v 
tion,  so  as  to  be  at  liberty  to  sell  for  pay- 
ment of  debts  without  licence  of  the 
lessor.    Per  Manttfield,  C.  J.  249 

LICENCE  TO  TRADE. 

1.  A  licence  by  the  king  in  council  le- 
galizes th?  prosecution  of  the  intended 
adventure  aAer  the  time  specified  in  the 
licence  has  expired,  if  the  delay  were 
caused  by  unavoidable  necessity.       329 

2.  Whether  the  voyage  protected  com- 
mence after  the  licence  expired  or  before. 
Effurth  V.  Smith,  329 

3.  A  licence  to  G.  F.  and  Co.  of  London, 
merchants,  on  behalf  of  themselves  and 
others,  to  export  on  board  a  ship  named, 
bearing  any  flag  except  the  French^  to  a 
hostile  port,  and  to  import  from  thence 
specified  goods,  notwithstanding  all  the 
documents  may  represent  the  ship  to  be 
destined  to  a  neutral  or  hostile  port,  and 
to  whomsoever  such  property  may  ap- 
pear U}  belong,  authorises  an  enemy,  sub- 
ject of  the  hostile  country  to  which  the 
ship  is  licensed,  legally  to  export  from 
London,  674 

4.  And  therefore,  incidentally  legalizes  an 
insnrance  made  by  his  agent  here  for  his 
benefit  674 

5.  And  it  is  no  objection  to  his  agent's  re- 
covering for  his  use,  that  the  loss  is  oc- 
casioned by  the  act  of  the  hostile  trader*s 
own  state,  from  whose  act:i  he  saparaied 
himself  by  engaging  in  the  traffic  thus 
licensed.  674 

6.  Licences  to  trade  with  an  enemy  are  to 
be  construed  liberally,  and  not,  like 
grants  of  property  from  the  crown, 
strictly.  674 

7.  And  Uierefore,  although  the  agent  in  ob- 
taining the  licence,  did  not  represent  to 
the  privy  council  that  he  applied  on  be- 
half of  an  hostile  trader  the  concealment 
did  not  vacate  the  licence,  or  vitiate  the 
policy.    Fkndt  v.  Soatt.  674 

8.  A  licence  to  F,  and  Co.,  obtained  by 
diem  as  the  plaintiff's  agents,  permitting 
them  to  export  in  a  ship  named,  bearing 
any  flag  except  the  French^  specified 
goods  from  London  to  Dantzig  or  any 
port  in  the  Baitie  not  blockaded,  though 

I     the  documents  might  represent  her  des- 
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.  rination  to  any  neutral  or  hostile  port, 
and  to  whomsoever  the  property  might 
appear  to  belong,  protects  a  consignment 
made  by  a  Prustian  neutral  alien,  resi- 
dent here  by  licence  ander  the  alien  act, 
to  a  hostile  Rtusian  port  of  the  Baltie*  716 

9.  And  the  plaintiff,  having  insured,  may 
recover  for  a  t<ital  loss  occasioned  by  the 
act  of  the  government  of  Prussia,  the 
country  of  which  he  was  a  native,  by 
seizure  in  a  Prussian  port,  whither  the 
ship  was  driven  by  stress  of  weather. 
Schnakontg  v.  Andrews*  716 

10.  An  importation  from  an  hostile  port  by 
an  alien  enemy  there  resident,  may  be 
legalized  by  a  licence  to  12.  on  behalf  of 
a  British  merchant,  for  a  ship  not  named. 

720 

11.  But  in  order  so  to  legalize  it,  it  is  not 
suthcient  that  the  ship's  name  should  be 
indorsed  at  the  hostile  port  of  loading  on 
the  licence:  the  assured  must  also  prove 
by  what  authority  he  applies  the  licence 
so  obtained  to  that  adventure.  Robinson 
V.  Morris.  720 

12.  A  licence  to  sail  in  ballast  from  any 
port  North  of  the  Scheldt  to  Archangel,  or 
any  other  port  of  the  WhUt  Sea,  there  to 
take  in  a  cargo  of  permitted  goods,  and 
import  them  into  the  United  Kingdom, 
legalizes  a  vessel  which  had  sailed  from 
Great  Britain  to  St.  Petershurgh  with  co- 
lonial produce,  in  bringing  home  a  return 
cargo  of  the  specified  goods.  Staniforth 
v.  Coornbe.  726 

LIEN. 
And  sec  Attodnbt,  3,  4. 

1.  The  ship  register  acts  do  not  prevent  a 
person  having  a  lien  on  the  papers  de- 
posited with  him  of  a  ship  which  he  is 
commissioned  to  sell.    Mestaer  y,  Atkins. 

381 

2.  The  plaintiff  in  a  foreign  attachment 
cannot  take  money  or  goods  out  of  the 
hand  of  a  garnishee  who  has  a  lien 
thereon,  without  discharging  the  lien. 
Nathans  v.  Giles.  658 

3.  The  owner  of  a  vessel,  upon  receiving 
a  loan  of  200/.,  deposited  her  in  the 
hands  of  a  broker,  and  executed  a  bill  of 
sale  to  him,  whereon  was  an  indorse- 
ment, that  that  assignment  was  made  as 
a  lien  or  security  for  the  loan  on  the 
vessel,  and  that  the  broker  should  imme- 
diately sell,  and  execute  a  lawful  bill  of 
sale  of  her  to  the  purchaser,  and  aAer 
retaining  the  loan,  commission,  and 
charges,  pay  the  surplus  to  the  owner : 
the  requisites  of  the  ship  register  acts 
were  not  pursued:  Held,  that  this  was 
no  lien,  but  a  mortgage ;  but  void  under 
those  acts;  that  the  broker,  therefore, 
could  not  retain  the  vessel  until  payment 

.  of  the  loan.     Wilson  v.  Heather,         642 


LIMITATION  OP  ACTION& 

See  Pbxsvxftiok,  1. 

LOCAL  ACTION. 
See  NviSAVCB,  4.    Vivux,  7,  8,  9. 

LONDON. 
See  Court  op  CoxsciKsrci  Act. 

LONDON  DOCKS. 
See  NciSAVCE,  2,  3. 

M. 


MALICIOUS  CONVICTION. 

I.  In  an  action  against  a  magistrate  for  a 
malicious  conviction,  it  is  not  sutficient 
for  the  plaintiff  to  prove  his  innocence, 
and  to  call  on  the  defendant  to  show 
probable  cause  for  the  conviction:  the 
plaintiff  must  give  such  evidence  of 
what  passed  on  the  hearing,  by  calling 
the  witnesses  for  the  prosecution,  or 
otherwise,  that  it  may  appear  there  was 
no  probable  cause  for  the  conviction. 
Burlei/  V.  Bethune.  580 

MALICIOUS  PROSECUTION. 

1.  Where  in  an  action  for  maliciously  in- 
dicting for  an  assault,  the  plaintiff  gave 
no  other  evidence  than  the  bill  returned 
not  found,  and  was  thereupon  nonsuited, 
the  court  refused  to  set  aside  the  nonsuit. 
Bi/ne  V.  Moore.  185 

2.  In  an  action  for  a  malicious  proseca- 
tion,  it  is  no  answer  that  the  defendant 
was  encouraged  in  what  he  did  by  the 
opinion  of  counsel,  if  the  statement  of 
facts  was  incorrect,  or  the  opinion  ill- 
founded.    Hewlett  V.  Cnxehley.  S77 

MANOR. 
Sec  CoMMoir,  3,  4,  6. 

MILL. 
Su  Nuisance,  1. 

MONEY. 
See  VARiAVca. 

MONEY  HAD  AND  RECEIVED. 
And  sec  Assumpsit. 

1.  If  a  person  with  knowledge  of  the  facts, 
but  ander  a  mistake  as  to  the  law,  pays 
over  to  another,  claiming  it  as  a  ri^ht, 
money  which  he  was  not  compellable  lo 

Say,  he  cannot,  upon  discovering  what 
is  legal  right  was,  recover  it  back,  there 
'    being  nothing  against  conscience  in  the 
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Other  party's  retaining  it.    Brisbane  v, 
JJaera.  143 

2.  The  captain  of  a  kin^s  ship  brought 
home  in  her  public  treasure  upon  the 
public  service,  and  treasure  of  indivi- 
duals for  bis  own  emolument:  he  re- 
ceived freight  for  both,  and  paid  over 
one-third  of  it,  according  to  an  usage 
hereuifore  establisihed  in  the  navy,  to  the 
admiral  ander  whose  command  he  sailed. 
Discovering  that  the  law  does  not  com  • 
pel  captains  to  pay  admirals  one-third  of 
the  freight,  the  captain  brought  an  action 
for  money  had  and  received  to  recover 
it  back  from  the  admiral's  executrix: 
Held,  ].,  that  he  could  not  recover  back 
the  private  freight,  because  the  whole  of 
that  transaction  was  illegal ;  nor,  2.,  [by 
three  against  Chambre  J.,]  the  public 
freight,  because  he  had  paid  it  with  full 
knowledge  of  the  facts,  although  in  ig- 
norance of  the  law ;  and  because  it  was 
not  against  conscience  for  the  executrix 
to  retain  it.  143 

3.  The  assignees  of  an  insolvent  estate 
advanced  to  a  broker,  with  whom  the  in- 
solvent bad  before  the  assignment,  lodged 
goods  for  sale,  a  sum  for  payment  of  the 
duties  on  the  goods,  upon  his  represen- 
tation that  he  could  by  the  sale  at  a  price 
named,  discharge  his  own  lien,  and  raise 
a  surplus  for  the  estate:  for  the  sale  at 
that  price  being  defeated,  and  held  that 
the  assignees  might  recover  back  the 
sum  they  had  advanced  to  pay  the  duties. 
Livtsty  V.  WdlU.    '  446 

4.  A  banker  who  receives  a  sum,  the  pro- 
perty of  several  persons,  from  their  agent 
who  is  charged  to  divide  it  amongst  them 
in  distinct  proportions  known  to  the 
banker,  is  not,  aAer  part  of  the  money 
has  been  drawn  out  and  distributed  by 
the  agent,  liable  to  any  proprietor  in  an 
action  for  his  share.  Pinto  v.  Santos.  447 

6.  A  person  who  discounts  a  forged  navy 
bill  for  another  who  passed  it  to  him 
without  knowledge  of  the  forgery,  may 
recover  back  the  money  as  hsid  and  re- 
ceived to  his  use  upon  failure  of  the  con- 
sideration.    Jones  V.  Ryde.  488 

6.  8o,  a  person  who  receives  forged  bank 
notes  in  payment.  488 

8.  P.  Bruce  v.  J^ruce.  495 

7.  An  attorney,  who  was  also  an  auc- 
tioneer, received  a  deposit  on  property 
which  he  had  sold  by  auction,  and  after 
queries  raised  on  the  title,  and  before 
they  were  cleared,  paid  over  the  deposit 
to  his  principal.  On  a  demand  of  the 
deposit  by  the  buyer,  he  answered,  that 
his  principals  would  not  consent  to  re- 
tam  it,  and  would  enforce  the  contract: 
Held,  that  the  buyer  might  recover  the 
deposit  from  the  auctioneer  as  money 
bad  and  received  to  the  plaintiff's  use ; 
1.  because  the  defendant,  as  attorney,  had 
notice  that  the  title  had  not  been  com- 


pleted before  be  had  paid  over  the  money: 
2.  because  he  misled  the  plaintiff  to  sue 
himself,  by  not  saying  he  had  paid  it 
over.    Edwards  v.  Nodding.  815 

MORAL  OBUGATION. 
See  Assumpsit,  1.    Mosriv  had  axo 

BXCXIVED. 

A  broker,  effecting  an  insarace,  omitted  to 
communicate  a  material  letter,  by  reason 
whereof  the  assured  failed  in  actions 
against  some  underwriters,  and  offered 
the  broker  the  defence  of  others ;  and  on 
his  refusal,  without  further  consulting 
him,  made  restitution  to  others  who  had 
paid  the  losses  without  suit:  held,  that 
the  assured  might  recover  against  the 
broker  as  well  the  amount  of  these  losses 
so  repaid,  as  of  the  others.  Mvydew  v. 
Forrester.  615 

MORTGAGE. 

And  see  PaxsuNPTioir.    Ship's  Rxoistbt,  3 


MUTINY  ACT. 
Su  Costs,  II.  1,  2. 

MUTUAL  CREDIT. 
See  Bahkrupt,  III.  1,  2. 

N. 

NAVIGABLE  CANAL. 
See  Caital. 

NAVIGABLE  RIVER. 

1.  The  flux  and  reflux  of  the  tide  is  priihd 
facie  evidence  of  a  navigable  rive^ 
Mites  V.  Rose.  705 

2.  But  not  absolutely  inconsistent  with  an 
exclusive  right.  705 

NAVIGATION  ACT. 
See  BaoKXB,  I. 

NAVY. 

It  is  illegal  for  the  commander  of  one  of 
his  majesty's  ships  of  war  to  carry  on 
board  her,  on  freight,  the  bullion  of  pri- 
vate merchants,  without  an  order  from 
authority  competent  to  command  him  to 
perform  that  service.  Brisbane  v.  Dct' 
ores.  143 

NEUTRAL. 

See  Altxv.    Licxircx  to  Tradx.    Ihsv* 
XAHCX,  I.  8,  9,  14. 

NEW  TRIAL. 
No  motion  for  a  new  trial  will  be  heard 
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ouless  two  whole  days  previous  notice 

has  been  given  lo  the  judge  who  tried  the 

cause.    Rule  of  Practice.  86 

Same  point.  611 

NON-REftlDENCE. 
See  Clsbst. 

NXnSANCE. 
And  see  Pawty'Wajj^  6,  7,  8. 

1.  Sembltj  that  if  a  mill-head  pens  back  the 
water  upon  the  adjoinincr  lands  and  in- 
jures them,  but  in  con!(equence  of  defec- 
tive construction  and  want  of  repair  in 
the  wheels  and  waste  gates,  the  mill-pond 
is,  by  the  working  of  the  mill  at  seasons 
wholly  selected  by  the  miller  without  the 
control  of  the  land  owner,  so  soon  and  so 
frequently  exhausted  that  the  adjoining 
lands  are  frequently  relieved  from  the 
stagnating  water,  and  suffer  but  small 
damage,  the  miller  is  justified  in  repair- 
ing and  improving  the  construction  of  his 
mill,  and  thereby  penning  back  the  water 
upon  his  neighlK>r*8  land,  on  the  same 
level  for  longer  periods,  although  he  there- 
by occasions  him  a  greater  damage.  Al- 
der v,Savill.  451 

2.  In  declaring  for  a  nuisance,  the  immediate 
cause  of  the  injury  must  be  stated;  and 
under  an  averment  of  the  remote  cause, 
and  an  allegation  that  by  means  of  the 
premises  the  noxious  matter  annoyed  the 
plainiiffV  house,  it  is  not  competent  to 
give  evidence  of  the  intermediate  causes. 
FUzHimoiM  V.  IngUs*  634 

3.  The  declaration  staled  that  the  defend- 
ant wrongfully  placed  and  continued  a 
heap  of  earth,  whereby  the  refuse  water 
was  prevented  from  flowing  away  from 
bis  house  down  a  ditch  at  the  back  there- 
of. The  evidence  was,  that  the  heap  was 
not  originally  placed  so  as  to  obstruct  the 
water,  but  that  in  process  of  time  earth 
from  the  heap  was  trodden,  and  fell,  into 
the  ditch,  and  obstructed  it :  Held,  that 
this  was  a  fatal  variance.  534 

4.  In  an  action  on  the  case  for  running  foul 
of  posts  fixed  in  the  river  supporting  the 
plaintiff's  wharf,  it  is  not  necessary  to 
prove  the  posts  or  wharf  to  be  at  the  place 
at  which  they  are  under  a  videlicet  alleged 
to  be  situate.    Homer  v.  Raymond,     789 

O. 

opera-house, 

•See  Fa4VDViJB«T  CovvxTAVcxi,  1,  S,  8,  4. 

P. 

PARTNER. 
An  agent  who  is  paid  by  a  proportion  of 


profits  of  the  adventure,  is  not  therefore 
a  partner  in  the  goods.    Meyer  v.  Sharpe, 

74 


PARTY-WALL. 

1.  If  two  persons  have  a  party-wall,  one 
half  of  the  thickness  of  which  stands  ua 
the  land  of  each,  they  are  not  therefore 
tenants  in  common  of  the  wall,  or  of  land 
on  which  it  stands.     Mait*  v.  Hawkinf, 

20 

2.  Although  the  wall  was  erected  at  the  joint 
expense  of  the  two  proprietors.  20 

3.  The  statute  14  G.  3.  e.  78.  does  not  make 
party-walls  common  property ;  and  if  one 
proprietor  adds  to  the  height  of  such 
party-wall,  and  the  other  pulls  down  the 
addition,  the  first  may  maintain  trespa^s 
for  pulling  down  so  much  of  it  as  stooii 
on  the  half  of  the  wall  which  was  erect- 
ed on  the  plaintiff's  soil.  *20 

4.  The  property  in  a  wall  erected  at  a  joint 
expense  ensues  the  property  of  the  lan.i 
whereon  it  stands.  20 

5.  If  the  plaintiff  declares  on  a  general  cov- 
enant to  repair  a  messuage,  and  assigns  a 
breach,  per  quod  he  was  put  to  expense, 
it  is  sulficient  for  a  tenant  to  plead  per- 
formance as  to  all  except  as  to  the  repair 
of  a  party-wall,  and  that  those  repairs 
were  rendered  necessary,  and  were  done 
under  the  statute  14  6.  3.  c.  78.,  and  did 
not  become  necessary  by  the  defendant's 
default,  and  that  the  defendant  was  not 
the  owner  of  the  improved  rent.  M(Kfre 
V.  Clark.  »0 

0.  And  if  the  plaintiff  is  possessed  of  any 
facts  to  charge  the  defendant  with  a  pri" 
portion  of  the  repairs,  he  ought  to  reply 
them.  ^ 

7.  The  building  act,  14  G.  3.  c.  78.,  has  not 
destroyed  the  right  to  lateral  windou's 
which  existed  before  that  act.  TMerhn 
V.  Conyen,  465 

8.  The  owner  of  windows  in  an  edifice  car- 
ried up  above  a  party-wall,  contrary  to 
the  provisions  of  the  building  act,  may 
nevertheless  recover  against  the  owner 
of  the  adjoining  land  who  contributed  to 
the  wall,  for  darkening  the  lights.       4C5 

9.  An  edifice  built  not  conformably  to  the 
building  act,  in  respect  whereof  no  con- 
viction is  had  within  three  months,  under 
a.  60.,  is  nevertheless  not  rendered  legal 
by  the  lapse  of  that  time,  but  may  be  af- 
terwards proceeded  against  under  ibe  act. 
Per  Dallas,  J.  465 

PAYMENT. 

1.  A  person  who  is  indebted  to  another  on 
two  several  accounts,  may,  on  paying  him 
money,  ascrit>e  it  to  which  accoaot  he 

,  pleases.  596 

2.  And  his  election  may  either  be  expres- 
8ed»  696 
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3.  Or  may  be  inferred  from  the  circnm- 
stances  of  the  transaction  596 

4.  But  if  the  payer  does  not  pay  specifically 
on  one  account,  the  receiver  may  aAer- 
vards  appropriate  the  payment  to  the  dis- 
charge of  either  of  the  accounts  that  he 
pleases.  596 

3.  And  if  he  sue  on  each  account,  semble 
that  he  thereby  declares  his  election,  and 
the  defendant  cannot,  by  a  subsequent 
notice  of  set-off,  elect  to  which  account 
he  will  ascribe  the  payment.  596 

6.  The  plaintiff  served  the  defendant  three 
years  under  a  covenant,  and  three  and  a 
quarter  years  more  under  a  simple  con- 
tracL  He  received  snoods  and  money 
dnring  the  first  period  in  part  payment ; 
he  also  received  goods  and  money  during 
the  second  period:  the  whole  receipts 
more  than  covered  the  salary  due  under 
the  covenant :  the  parties  kept  a  blended 
account,  and  made  no  rest  in  it  at  the  end 
of  the  first  period.  The  plaintiff  brought 
covenant  for  the  balance,  of  wages  for  the 
first  period,  and  auumpait  for  the  balance 
of  wages  for  the  last  The  defendant  at- 
tempted to  appropriate  by  set-off  to  the 
discharge  of  the  covenant-debt  as  much 
of  the  goods  and  money  as  would  cover 
it:  but  held,  1st,  that  these  were  two  se- 
parate debts,  and  not  one  account ;  2dly, 
that  the  plaintiff  had  the  election  to  as- 
scribe  to  the  second  debt,  for  which  he 
bad  the  worse  8ecurlty,ihe  value  received 
in  the  second  period,  and  might  therefore 
recover  in  bo:h  actions.  Peters  v.  An* 
dcrson.  696 

PAYMENT  OVER. 

1.  To  an  action  founded  on  the  implied 
promise  that  the  vendor  of  goods  did  not 
know  his  title  to  them  was  bad,  it  is  no 
defence*  that  the  vendor  was  a  sheriff's 
auctioneer,  and  desired  the  plaintiff  to 
give  him  a  written  notice  not  to  pay  over 
the  proceeds,  and  that  the  plaintiff  having 
omitted  to  give  such  notice,  the  defend- 
ant paid  over.    Peto  v.  Bladen,  657 

2.  An  attorney,  who  was  also  an  auction- 
eer, received  a  deposit  on  property  which 
he  bad  sold  by  auction,  and  after  queries 
raised  on  the  title,  and  before  they  were 
cleared,  paid  over  the  deposit  to  his  prin- 
cipal. On  a  demand  of  the  deposit  by  the 
buyer,  he  answered,  that  his  principal 
would  not  consent  to  return  it,  and  would 
enforce  the  contract:  Held,  that  the  buy- 
er might  recover  the  deposit  from  the 
auctioneer  as  money  bad  and  received  to 
the  plaintiff's  use;  I.  because  the  defend- 
ant, as  the  vendor's  attorney,  had  notice 
before  he  paid  over  the  money,  that  the 
title  had  not  been  completed ;  2.  because 
he  misled  the  plaintiff  to  sue  himself,  bv 
cot  saying  he-had  paid  it  over*  Edvoiaraa 
y.  Hodding.  815 

2q2 


PENAL  ACTION. 

1.  The  court  will  not  permit  the  defendant 
in  a  qui  tarn  action  to  compound,  unless 
the  counsel  for  the  crown  are  instructed 
to  consent  on  behalf  of  the  treasury. 
SheUofi  q.  K  v.  Mumfard*  268 

2.  The  defendant  in  a  penal  action  on  a 
statute  passed  since  21  Jae,  1.  e.  4^  may 
change  the  venue  to  the  county  where  the 
offence  is  committed.  754 

3.  Whether  penal  actions  on  statutes  passed 
since  the  21  Jae,  1.  e.  4.  must  lay  the  ve- 
nue in  the  county  where  the  offence  is 
committed,  qucere,  754 

4.  Admitted  arguendo  that  it  is  not  neces- 
sary.    Wynne  v*  Belman*  754 

5.  The  plaintiff  in  compromising  a  penal 
action  by  consent,  having  by  mistake 
abandoned  a  good  cause  of  action,  the 
court  refused  to  interfere  to  rescind  the 
order  made  thereon.  WriglU  v.  Sieveiuon, 
Clerk*  850 

PENAL  STATUTE. 
Su  PxHAL  AcTioir.     CLxaar,  4. 

PLEA  PUIS  DARREIN  CONTINUANCE, 
See  Phacticx,  IH.  2,  8,  4.    IV.  5. 

PLEADER 

I.  Of  the  Form  of  Action  and  Joinder  of 

Actions. 
n.  Of  the  Parties  thereto, 

III.  when  particular  Matters  may  be  plead' 

ed, 

IV.  Of  certainty  in  Pleading, 

V.  Uf  the  Manner  of  Pleading  in  generaL 
VI.  Of  Title. 
VII.  Of  Surplusage. 
VIII.  What  cured  by  Verdict. 

I. 

And  see  Assumpsit. 

1.  Debt  for  use  and  occupation  is  not  a  lo- 
cal action. 

2.  Debt  lies  for  use  and  occupation,  not  de- 
pending on  the  statute  U  G,  2,  c  19. 
Egler  V.  Marsden.  25 


V. 


And  set  Pabtt-Wali,  4,  5.    Bills  or  Ex- 
cHAirei.  1,  2,  3,  4. 

1.  An  inferior  ofilcer  in  justifying  under  a 
warrant  of  attachment  issued  by  a  sheriff 
under  t^justides  needs  not  show  any  re- 
turn of  the  writ  or  warrant.  69 

2.  Neither  need  he  show  that  a  summons 
issued  before  the  distringas,  Moore  v. 
Taylor.  69 

3.  If  aa  officer  imder  process  justify  taking 
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away  goods  and  converting  them  to  his 
own  jmCf  which  is  unwarrantable,  but 
qualifies  it  after,  by  saying  he  took  them 
for  the  purpose  of  attaching  the  plaintiff 
according  to  the  exigency  of  the  writ,  he 
throws  it  on  the  plaintiff*  to  show  the  ex- 
cess in  his  replication.  69 

4.  In  covenant  for  seven  years*  rent,  a  plea 
showing  a  surrender  before  the  last  four 
of  the  seven  quarters  rent  accrued,  is  bad 
on  demurrer,  because  it  does  not  go  to  the 
whole  breach,  and  the  breach  is  not  en- 
tire, but  part  of  it  may  be  proved.  Bar- 
nard V.  ViUhy,  27 

5.  It  is  necessary  in  a  declaration  on  a  pol- 
icy, truly  to  describe  the  interest  on  which 
the  policy  is  effected.  101 

6.  Therefore  if  A,  and  B.  jointly  interested, 
effect  an  insurance,  and  there  be  two 
counts,  the  one  averring  interest  in  j4., 
and  the  other  averring  interest  in  B^  the 
plaintiff*  can  recover  on  neither  count. 
Cohen  v.  Hanttatn,  101 

7.  If  a  person  to  whom  a  bill  is  directed  ge- 
nerally, accepts  It  payable  at  a  particular 
place,  such  an  acceptance  is  equivalent 
to  an  acceptance  payable  at  the  particu- 
lar place  and  no  where  else,  and  inter- 
poses in  the  contract  a  condition  prece- 
dent that  the  holder  shall  present  the  bill 
to  the  acceptor  for  payment  at  the  place 
specified.  344 

8.  And  therefore  in  declaring  on  the  bill,  the 
plaintiff  must  aver  performance  of  this, 
like  other  conditions  precedent,  by  show- 
ing a  presentment  to  the  acceptor  at  the 
place  specified.  344 

9.  And  that,  whether  the  action  be  against 
the  drawer,  or  against  the  acceptor.  Gam^ 
mun  V.  SehmoiL  344 

10.  In  debt  on  bond,  conditioned  for  the  per- 
formance of  covenants,  if  the  defendant 
craves  oyer,  and  pleads  performance  of 
each  covenant  specially,  and  also  general 
performance,  the  plaintiff  must  assign 
specific  breaches  in  his  replication,  if  he 
has  not  done  it  in  his  declaration ;  and 
if  he  merely  takes  issue  on  the  general 
performance,  and  enters  a  separate  as- 
signment of  breaches  on  the  record,  no 
damages  can  be  assessed  on  them,  and 
the  court  will  award  a  repleader.  Ph- 
mer  v.  Ross,  386 

11.  In  declaring  for  a  nuisance,  the  imme- 
diate cause  of  the  injury  must  be  stated ; 
and  under  an  averment  of  the  remote 
cause,  and  an  allegation  that  by  means 
of  the  premises  the  noxious  matter  an- 
noyed the  plaintiff*'s  house,  it  is  not  com- 
petent to  give  evidence  of  the  interme- 
diate causes.  534 

13.  The  declaration  stated  that  the  defend- 
ant wrongfully  placed  and  continued  a 
heap  of  earth,  whereby  the  refuse  water 
was  prevented  from  flowing  away  from 
his  house  down  a  ditch  at  the  back  there- 
of.   The  evidence  was,  that  the  heap  was 


not  originally  placed  so  as  to  obstruct  the 
water,  but  that  in  process  of  time  eartk 
from  the  heap  wa^  trodden  and  fell  into 
the  ditch  and  obstructed  it:  Held,  that 
this  was  a  fatal  variance.  FUuimons  v. 
IngtU.  534 

13.  A  plea  in  abatement  must  begin  by  al- 
leging that  the  defendant,  styling  him  by 
his  real  Christian  name,  comes,  &c 
Docker  v.  King,  652 

14.  And  it  mu&t  also  give  his  real  surname. 

652 
8.  P.    Peakt  v.  Datis,  653.  n. 

15.  It  is  not  a  conclusive  objection  to  the 
validity  of  a  plea,  that  it  has  never  before 
been  pleaded.     Prince  v.  Nicholson.     665 

16.  In  trespass  for  entering  plaintiff's  house 
and  continuing  there  a  long  time,  the  de- 
fendant, as  to  part  of  the  time,  justified 
entering  under  2i  fieri  facias^  and  staying 
a  reasonable  time,  to  wit,  two  days,  to 
search  for  goods.  The  plaintiff*  replied, 
that  two  days  was  a  too  great  and  unrea- 
sonable time,  and  newly  assigned  that 
the  defendant  stayed  much  longer  than 
two  days:  Held,  1.  That  a  replicatioa 
was  bad  fur  duplicity:  2.  That  the  tra- 
verse of  the  reasonableness  of  two  days 
was  immaterial,  and  that  it  ought  to  have 
been  a  traverse  of  the  reasonableness  of 
the  time  the  sheriff  stayed  there.  Cooke 
v.  Birt.  765 

VL 

A  copyholder  who  has  common  in  a  waste* 
without  the  manor  of  which  his  copyhold 
is  parcel,  has  it  as  annexed  to  the  land, 
and  not  to  his  customary  estate,  and  ma^t 
prescribe  in  a  que  estate  through  his  Ion!, 
for  him  and  all  customary  tenants.  And 
such  common  without  the  manor  is  not 
extinct  by  enfranchisement  of  the  copy- 
hold, though  there  be  no  words  of  re-grant. 
And  after  enfranchisement,  the  feoffee 
must  prescribe  in  a  que  estate  of  his  lord 
for  himself  and  his  customary  tenants  till 
the  time  of  the  enfranchisement,  and  since 
that  time  for  the  feoffee  and  his  heirs,  as 
appurtenant  to  the  enfranchised  tenement. 
Barwiek  v.  Matthews,  365 

VII. 

Error  assigned  in  outlawry  that  the  outlaw 
was  beyond  the  seas  when  the  writ  of  ex- 
igent issued,  and  thence  continually  un- 
til the  outlawry  pronounced.  Upon  tra- 
verse of  the  whole  allegation,  and  issue 
joined  thereon,  held  that  it  was  sufficient 
to  prove  that  the  outlaw  was  in  parts  be- 
yond the  seas  at  the  time  of  the  writ  of 
exigent  issued.     JUehardmm  v.  Rotfinson, 

309 

PORTUGAL, 
See  8Hxr*8  RiaiariiT. 
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PRACTICE. 

L  Rdtdive  to  Proeesa. 
ll.  Arrtai,  Detainer^  Bail,  and  Appear- 

anau 
in.  Pleadings,  attd  Bill  of  Partieulara, 
IV.  Thalj  Sujmryt  and  Evidence. 
V.  Judgment,  and  Reference  to  tke  Ptrh 

thonotary, 
VT.  Execution. 
VIL  Staying  and  adting  aaide  Proceed' 

inga. 
Vllt  Costa. 

IX.  Waverof  Irregularity. 

X.  Writ  of  Error. 
XL  OfMotiona. 


I. 


1.  If  a  person  who  has  corresponded  on 
the  subject  of  the  action,  to  whom  pro- 
cess is  sent  inclosed  in  a  letter  by  the 
post,  wilfully  refuse  to  receive  the  letter, 
It  shall  be  deemed  good  service  on  him 
though  he  never  read  it.   JJdrtdv.  Hieka. 

186 

2.  If  a  defendant,  being  arrested  by  a 
▼rong  name,  pays  the  amount  of  the 
sum  sworn  to  and  10/.  for  the  costs  to 
the  sheriff  without  prejudice,  the  court 
will  not  permit  the  plaintiff  to  take  it 
out  of  court  OQ  the  defendant's  omitting 
to  perfect  bail.  623 

3.  Neither  would  they  permit  the  defend- 
ant to  take  it  out  except  on  terms.  Cadby 
T.  Paraona.  623 

4.  If  the  year  of  our  Lord  is  stated  in  the 
EngUah  notice  at  the  foot  of  common 
process,  it  must  be  expressed  in  words 
at  length,  as  well  as  the  month  and  day. 
Gnjan  v.  Lee.  651 

8.  P.  in  B.  R.  Williama  v.  Jay.    652.  n, 
6'  But  this  decision  has   since  been  ex- 
pressly overruled  in  both  courts.    Eyre 
▼.  Walah,  Mich.  T.  1815,  j9os/.  vol.  6. 

6.  Semble,  that  it  is  necessary  to  state  the 
year.    Grojan  v.  Lee,  651 

7.  A  writ  sued  out  in  one  term  may  be 
tested  of  the  preceding  term.  Young  v. 
Wdaon.  664 

8.  A  writ  of  capiaa  ad  reapondendem  ought 
to  be  made  returnable  on  a  general  re- 
turn day.  853 

9.  But  if  made  returnable  on  a  day  certain, 
the  court  will  permit  it  to  be  amended. 

853 

10.  Even  aAer  a  rule  mat  obtained  to  quash 
the  writ  for  irregularity.  Walker  v. 
Hawkey,  853 

11.  The  court  will  not  infer  personal  ser- 
vice of  an  award  to  bring  a  party  into 
contempt    Brander  v.  Penkaze.         813 

IIL  And  aee  Ripuvxv,  8, 3. 
1*  After  a  rale  for  time  to  declare  in  re- 


plevin, the  court  will  not  set  that  rule 
aside,  and  compel  the  plaintiff  to  declare 
sooner  in  that  form  of  action,  any  more 
than  in  any  other.  Craven  v.  Lady  Va- 
vaaour.  35 

2.  A  plea  puia  darrein  continuance  may  be 
pleaded  at  niai  priua,  although  there  has 
been  time  to  plead  it  in  bank  since  the 
last  continuance.  333 

3.  If  it  be  verified  by  an  affidavit  which 
refers  to  the  plea,  and  the  plea  is  in  the 
cause,  the  affidavit  is  sufficient,  though 
not  specially  entitled  in  the  cause.  Prince 
V.  Nieholaon.  333 

4.  It  is  not  discretionary  with  a  judge  at 
fiin  priua  to  reject  a  plea  pleaded  puia 
darrein  continuance.  333 

6.  Non-tenure,  nothing  in  arrear,  and  in- 
fancy, may  be  pleaded  together.  Wilaon 
V.  Amea.  340 

6.  The  affixing  notice  of  declaration  in  the 
prothonotary's  office  is  not  good  service, 
unless  by  express  permission  of  the 
court,  though  the  defendant's  place  of 
abode  be  unknown  to  the  plaintiff.  Dirria 
V.  Mackenzie.  777 

IV.  And  aee  Pbactici,  XI.  !•    Clsrot,  4. 

1.  A  plaintiff  in  several  causes,  who  by  the 
event  of  one  verdict  perceives  that  he 
cannot  have  a  fair  trial  in  the  others, 
may  reasonably  withdraw  his  records, 
without  subjecting  himself  either  to  judg- 
ment as  in  case  of  a  nonsuit,  or  to  the 
defendant's  costs  of  the  day  of  trial 
upon  the  rule  for  such  judgment  being 
discharged.    Mullihga  v. .  88 

2.  Assignments  in  bankruptcy  ought  to  be 
admitted.    Read  v.  Cooper.  89 

3.  If  the  court  thinks  it  reasonable  to  open 
a  consolidation  rule,  and  try  a  second 
cause,  they  will  extend  to  the  second 
trial  all  such  terms,  made  compulsory 
on  the  party  successful  in  the  first  cause, 
as  are  requisite  for  attaining  the  merits. 
Cohen  y.  Bulkley.  165 

4.  Whether  the  court  will  grant  a  new  trial 
on  the  ground  of  surprize,  occasioned 
by  a  witness  giving  different  evidence 
from  what  was  expected  by  the  party 
calling  him.    Hewlett  v.  CrucAley.      272 

5.  A  plea  pleaded  puia  darrein  continuance 
is  no  ground  for  setting  aside  a  verdict 
for  the  plaintiff,  but  the  plaintiff  must 
reply  or  demur  to  that  plea.  Prince  v. 
Nieholaon.  333 

6.  The  court  will  not  hear  a  rule  for  a  new 
trial  discussed,  without  having  the  report 
of  the  judge  who  tried  the  cause,  though 
there  be  no  dispute  about  the  facts.  Mojor 
V.  OxenAam.  340 

7.  After  a  new  trial  granted,  the  defendant 
cannot  carry  down  the  cause  to  trial  by 
proviso  until  after  the  plaintiff  has  made 
default  at  an  assizes  subsequent  to  the 
motion.    Staffordahire  and  Worcerterahirt 
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Canal  Company  v.  Tfit  Trent  and  Meney 
Canal  Company.  577 

8.  No  motion  for  a  nevr  trial  wilt  be  heard, 
unless  two  whole  days  previous  notice 
has  been  ^iven  to  the  judg^e  who  tried  the 
cause.     RtiU  of  Practice,  86.  Bll 

V.  And  see  Clsrot,  4. 

If  money  be  paid  to  a  stakeholder,  under  a 
rule  of  court,  to  abide  the  event  of  a 
trial  in  an  action  of  tort,  and  before  the 
trial  the  suit  abates  by  the  defendant's 
death,  the  plaintiff,  not  having  obtained 
any  previouM  verdict,  is  not  entitled  to  re- 
ceive the  money.    DeweU  v.  Moxon.    603 

VIl.  And  Me  Baxkiupt,  III.  6. 

1.  If  the  court  directs  any  proceedings  to 
be  set  aside  on  terms,  the  terms  are  a 
condition  precedent,  and  till  performance 
of  the  terms  the  proceedings  stand,  and 
the  plaintilT  may  pursue  them  without 
application  to  the  court.  Dodaky  v.  Lady 
Hamilton,  1 

2.  The  court,  in  their  discretion,  will  set 
aside  a  writ  of  haltere  facias  possesnionem 
executed,  and  let  in  a  landlord  to  try  an 
ejectment,  on  sngsfestion  of  collusion. 
Doe  on  Demise  of  Grocers  Company  v.  Roe. 

205 

3.  The  court  will  not  stay  proceedings  ou  a 
writ  suggested  to  be  the  commencement 
of  an  action  for  non residence,  unless  the 
declaration  be  delivered, or  there  be  other 
evidence  that  such  is  the  scope  of  action. 
Wrig/U  ▼.  Uot/d,  clerk.  304 
Same  v.  W/udley,  305 

4.  The  court  refused  to  extend  the  relief  of 
the  statute  64  G.  3.  e.  6.  to  a  case  where 
the  defendant  had  obtained  a  rule  to  com- 
pound before  the  statute  had  passed. 
Wn'ght,  q.  t,  V. ,  clerk.  306 

5.  If  a  plaintiff  having  served  an  irregular 
process,  the  defendant  gives  him  notice 
of  the  irregularity,  and  that  if  he  pro- 
ceeds thereon  the  defendant  will  move 
to  set  aside  the  proceedings,  this  is  an 
exception  to  the  ordinary  rule,  that  the 
party  applying  to  set  aside  irregular  pro- 
ceedings must  come  before  the  other 
party  has  taken  any  further  steps  in  the 
cause.  Topping  v.  Fuge  and  Ingram,  330 

6.  Upon  setting  aside  a  regular  attachment 
ou  payment  of  costs,  the  question  whether 
or  not  the  attachment  shall  stand  as  a 
security  depending  upon  the  fact  whether 
a  trialhas  been  lost,  it  is  for  the  plain- 
tiff, who  seeks  to  qualify  the  rule,  to 
show  by  his  affidavit  the  necessary  facts, 
such  as  the  date  of  the  delivery  of  decla- 
ration, which  may  entitle  him  so  to  do. 
The  King  v.  The  Sheriff  of  Surrey  in  Stone 
V.  WdtenholL  606 

7.  Afler  parties  at  nisi  prius  had  entered 
into  a  rule  of  court,  arraoging  the  terms  i 


of  alternate  enjoyment  of  a  watereonrjc; 
in  which  terms  the  defendant  was  dis- 
appointed of  the  expected  benefit,  the 
court  refused  to  open  the  rule  and  let  the 
defendant  proceed  to  trial  upon  putting 
the  plaintiff  wholly  in  statu  quo  in  re- 
spect to  costs,  or  on  any  terms  whatever. 
Fussel  V.  S:latst.  628 

8.  If  a  plaintiff  declares  after  two  terms 
from  the  term  in  which  the  writ  is  re- 
turnable, the  court  will  set  aside  the  de- 
claration. But  not  the  process,  for  the 
cause  is  already  out  of  court.  Wynne  v. 
Clark.  649 

9.  A  defendant  who  offers  payment  after 
action  commenced  and  before  declara- 
tion, is  not  to  be  indulged  by  a  stay  of 
proceedings  on  payment  of  the  demand 
and  costs  of  the  writ,  unless  he  can  show 
an  actual  tender,  and  unless  the  declara- 
tion was  delivered  for  the  sake  of  en- 
hancing the  costs.     Gibbon  y.  Copeman. 

840 

10.  Where  a  judge  has  upon  hearing  the 
parties  on  a  summons  refused  an  order, 
it  is  highly  improper  to  proceed  by  sum- 
mons before  another  judge;  the  party 
dissatisfied  may  apply  to  the  court 
Wri^  V.  Sleoenson,  clerk.  850 

VIII. 

1.  A  defendant  against  whom  judgment  had 
been  obtained,  sued  out  a  writ  of  error, 
and  to  an  action  on  the  judgment,  pleaded 
nul  tiel  record.  The  coun  allowed  the 
plaintiff  his  costs  of  the  action  upon  the 
judgment.     GarnweU  v.  Barker,  264 

2.  The  amount  of  the  fee  which  an  arbi- 
trator, in  a  cause  referred  in  this  conrt, 
awards  to  be  paid  to  himself  for  his 
award,  is  examinable  by  the  prothono- 
tary.    Fitzgerald  v.  Graves,  342 

3.  The  court  will  not  send  a  taxation  back 
to  the  proihonotary  to  tax  for  the  defend- 
ant the  costs  of  pleading  non  assumpsiti 
where  the  plaintiff,  by  succeeding  on 
another  issue,  has  entitled  himself  to  the 
general  costs  of  the  cause.  Hibbart  v. 
Fox,  660 


X. 


1.  If  a  defendant  in  an  action  of  covenant 
sue  out  a  writ  of  error  in  a  plea  of  tres- 
pass on  the  case,  and  obtain  an  allow- 
ance of  error  whereupon  the  record  of 
the  plea  in  covenant  is  transcribed,  &">• 
bk^  that  this  is  no  supersedeas.  82 

2.  Although  the  plaintiff,  after  receiving 
notice  of  the  allowance  of  error,  gave  a 
rule  to  transcribe,  and  sued  out  two  writs 
of  sore  facias  quart  exuutionem  wm, 
Sampayo  v.  Depayba,  82 

3.  A  writ  of  error  operates  as  a  super- 
sedeas from  the  moment  of  aUmraflc^ 
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though  the  plaintiff  be  proceeding  at  a  dis- 
tant place  in  ignorance  of  the  allowance. 
Bawmu  v.  Jtmet*  204 

XL 

1.  Notice  mnst  be  given  to  the  judge  who 
tried  the  canse  two  days  before  moving 
for  a  new  trial.    Menuitndum,    86.  61 1 

S.  Where  a  writ  of  audita  mterela  clearly 
affords  relief  to  the  defendant,  the  court 
vill  relieve  him  on  motion,  without  put- 
ting him  to  the  audita  purda.  658 

3.  Bat  where  the  relief  is  questionable,  the 
the  court  will  not  dispose  of  the  case  on 
moiioD,  but  leave  the  defendant  so  to  pro- 
ceed, that  the  plaintiff  may  demur  or  bring 
error.  6&8 

4.  And  therefore  the  court  refused  to  dis- 
pose of  a  writ  of  audita  querela  by  a  nuy 
uon  in  arrest  of  judgment,  where  the  par- 
ties seriously  argued  the  question.  JVb* 
Ihait  V.  GUa.  668 

PREBENI). 
See  CLmasT,  5. 

PHB8CRIPTI0N. 
See  CoMxov,  6. 

PREStrMPnON. 

1.  No  less  time  than  SO  yean  will  raise  a 
presumption  that  a  mortgaged  term  has 
been  assigned  or  surrendered.  170 

S*  Although  the  defendant  in  ejectment  set- 
ting up  the  mortgage  term  as  a  bar,  nei- 
ther proves  that  interest  continues  to  be 
paid,  nor  accounts  for  his  possession  of 
the  mortgage  deed.    Doe  v.  Calvert,    170 

PROCEEDINGS,  OF  STAYING  THE 
SETTING  ASIDE, 

See  PnACTics,  VIL 

PROCESS, 
8u  PaACTics,  1.    DiaraivAAS. 

PROMISSORY  NOTES, 
See  Bills  ov  ExcHAjres. 

PROMOTIONS. 


BeO,  WilHam  Dremer,  Esq.  Seqeant  at 
Law,  appointea  Attorney-General  to 
the  Prince  of  WaUa,  301 

Bomufuet,  John  Bemardf  Esq.  made  a 
Seqeant  at  Law.  866 

^^(flty,  John^  Esq.  made  a  Serjeant  at 
Law.  1% 

Mlaa,  Sir  Robert,  Knight,  made  a  8ev» 
jeant  at  Law,  and  appointed  a  Jndg* 
of  the  Common  Pleas.  300 

Dttmpierr  Henry,  Esq.  made  a  SMrjeam 
VOL.  L— 59. 


at  Law,,  and  a  Judge  of  the  King's 
Bench,  and  knighted.  73 

Garrtjw,  Sir  WiUutm,  Knight,  appointed 
Chief  Justice  of  Chester.  416 

Gibh»t  Sir  Vieary,  Knight,  appointed 
Lord  Chief  Baron  of  the  Exchequer.  300 

Appointed  Lord  Chief  Justice  of  the  Com- , 
mon  Pleas.  416 

Maedonaldt  Sir  Archibald,  Knight,  cre- 
ated a  Baronet  upon  his  resignation.    800 

Rieharda,  Richard,  Esq.  Chief  Justice  of 
Chester,  appointed  one  of  the  Barons 
of  the  Exchequer,  and  knighted.         816 

Shepherd,  Samuel,  Esq.  the  King's  roost 
ancient  Serjeant  at  Law,  appointed  So- 
licitor-General, and  knighted.  301 

Thomson,  Sir  iiiieaBaruier,  Knight,  one  of 
the  Bargns  of  the  Exchequer,  appoint* 
ed  Lord  Chief  Baron  of  that  Court, 
and  one  of  his  majesty's  prity  coun- 
cil. 416 

Vaughan,  John,  Esq.  Serjeant  at  Law, 
appointed  Solicitor-General  to  her  ma- 
jesty. 60^ 

PROPERTY-TAX. 

h  A  tenant  is  not  entitled  to  deduct  from 
the  rent  to  be  paid  to  his  landlord,  more 
property-tax  than  is  assessed  on  the  pre- 
mises under  Schedule  A.  81 

3»  Although  the  properiy-tax  assessed  un- 
der both  Schedules  A.  and  B.  does  not 
amount  to  2s.  in  the  poimd  on  the  rent. 

81 

3.  And  the  assessment,  not  the  collector's 
receipt  is  the  criterion  how  much  the  tea- 
ant  may  deduct    Gabell  y*  SheselL   *  81 

PROVISO,  TRIAL  BY, 
See  Pbacticx,  IV.  7. 

PURCHASER. 
See  Vxirooa  avd  PuacBAsaa^ 


R. 

RECOGNISANCE. 
See  UufH 

RECOYEBY. 
See  FxHxa  ahu  RacovxaiBa. 

RECTORY. 
Su  DxsD,  4.    CLxaev. 

RE-ENTRY. 
See  Bafkbitpt,  U.  4. 

REFERENCE. 
See  AaBiTaATiQv. 
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REGtTLA  GENERALia 
See  8xA£  Omci. 

RELEASE. 

1.  If  il.  gives  B»t  withoat  consideration,  a 
promissory  note,  to  be  negotiated  by  B. 
as  a  security  for  money,  and  the  indorsee 
for  a  valaable  consideration,  without  no- 
tice, releases  B.  from  the  note  and  all 
claim  and  demand  touching  the  matters 
in  respect  of  which  the  maker's  promises 
were  made,  this  does  not  so  extinguish 
the  consideration  of  the  note  but  that  the 
indorsee  may  still  reeoyer  against  the 
maker.  651 

2.  Whether  notice  that  the  maker  made 
it  as  surety  only,  would  have  varied  the 
case,  quart*  Varstain  Asaigneea  of  Ken- 
eington  v.  RoUeston,  651 

BEPAIBS. 
See  Bail,  L  4. 

REPLEVIN. 
And  eu  Pbacticb,  III.  1.    Rspueviv  Boira. 

1.  Neither  the  removal  of  a  distress  for  rent 
from  the  demised  premises  aAer  five  days, 
nor  an  appraisement  of  the  distress,  takes 
away  the  tenant's  right  to  replevy.  Jamb 
V.  King.  451 

3.  Whether  the  statute  61  G,  8.  c  124.  e,  2. 
authorizes  the  plaintiff  in  replevin  to  en- 
ter a  common  appearance  for  the  defend- 
ant, quare.  771 

Z,  After  a  writ  of  reeordari  fadaa  loquelam, 
and  many  writs  oipone  issued  thereon  to 
compel  the  defendants'  appearance,  if  the 
plaintiff  file,  in  a  subsequent  term,  a  de- 
claration  intitled  as  of  an  intermediate 
term  between  the  term  in  which  the  re- 
eordari facias  loqueiam  is  returnable,  and 
the  term  in  which  the  declaration  is  filed, 
with  notice  to  plead  in  the  following  term, 
both  declaration  and  notice  to  plead  are 
irregular.     Topping  v.  Fuge,  771 

REPLEVIN  BOND. 

1.  The  sheriff  is  not  bound  to  warrant  the 
sufficiency  of  the  pledges  in  a  replevin 
bond :  if  they  are  apparently  responsible 
it  is  sufficient.    Hindie  v.  Blades.        225 

2.  The  court  will  not  set  aside  proceedings 
on  a  replevin-bond,  because  the  action  is 
commenced  before  breach,  for  it  may  be 
pleaded.    Anonymous.  776 

RESIGNATIONS. 

Grose^  Sir  Nash,  Knight,  resigns  the  of- 
fice of  Judge  of  the  King's  Bench.      172 

Maedonald,  Sir  Archibald,  Knight,  resigns 
the  office  of  Lord  Chief  Baron  of  the 
Exchequer,  and  is  created  a  Baronet    300 

Mansfield,  Sir  James,  Knight,  resigns  the 


office  of  Lord  Chief  Justice  of  iIm 
Common  Pleas.  S92 

REVOCATION. 
Set  Abbitbatiov,  2,  3,  4. 


8. 

SCOTLAND. 
8u  Bill  or  Ladibo,  2. 

SEAL-OFFICE. 

The  seal-office  is  to  be  open  from  eleven  to 
two  and  five,  till  seven  during  tenn,  and 
for  ten  days  after  issuable  terms  and  one 
week  after  other  terms,  and  from  eleven 
to  three  at  other  times.  Regula  General 
THnity  term,  1814.  70S 

SEALER  OF  WRITS. 
See  HoLioAT,  1. 

SET-OFF. 
See  EviDxvcx,  II.  4,  6. 

SHERIFF. 

And  see  Evmxvcx,  II.  i.  Tbxipau  ab 
ixiTio,  2.    Bail,  III.  1,  2,  3.     Vkxdoe 

AHD     PURCHASXR,     7,  8.        ExXCVTOl,    8. 
AXXKDMXITT,   7. 

1.  The  sheriff  is  not  bound  to  warrant  the 
sufficiency  of  the  pledges  in  a  replevin 
bond :  if  they  are  apparently  responsible 
it  is  sufficient.    Hinak  v.  Blades.       235 

2.  A  sheriff  who  takes  a  bail-bond,  and  on 
enquiry  denies  that  he  has  taken  one, 
cannot  be  therefore  sued  for  an  escape. 

325 

3.  But  he  would  be  liable  in  an  action  for 
not  assigning  on  request.  Mendes  v. 
Bridges.  3S5 

SHIP'S  REGISTRY. 

1.  A  Dmdsh  vessel  prize  to  English  captor?* 
purchased  by  an  Englishman  having  no 
certificate  of  British  registry,  trading  to 
St.  Michaels,  is  not  the  subject  of  Porbi- 
guese  capture  by  reason  of  the  fiflh  anicle 
of  the  treaty  between  England  and  Par- 
tugoL     Cohen  v.  Hannam.  101 

2.  The  ship  register  acts  do  not  prevent  a 
person  having  a  lien  on  the  papers,  de* 
posited  with  him,  of  a  ship  which  he  is 
commissioned  to  sell.    Mestaer  v.  Atkins. 

381 

3.  The  owner  of  a  vessel,  upon  receiving  a 
loan  of  200/L,  deposited  her  in  the  hands 
of  a  broker,  and  executed  a  bill  of  sale  to 
him,  whereon  was  an  indorsement,  that 
that  assignment  was  made  as  a  lien  or 
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seenrity  for  ihe  loan  on  a  vessel,  and 
that  the  broker  should  immediately  sell, 
and  execute  a  lawful  bill  of  sale  of  her 
to  the  purchaser,  and  aAer  retaining  the 
loan,  commission,  and  charges,  pay  the 
surplus  to  the  owner.*  the  requisites  of 
the  ship-register  acts  were  not  pursued : 
Held,  that  this  was  no  lien,  but  a  mort- 
gage; but  void  under  those  acts;  that 
the  broker,  therefore,  could  not  retain 
the  vessel  until  payment  of  the  loan« 
WUaon  V.  Heather.  642 

SIMONY. 

1.  The  patron  being  also  rector  of  B., 
agreed  for  8750iL  to  convey  to  />..  clerk, 
the  advowson  in  fee,  and  immediately  to 
resign  the  rectory  and  present  D.  thereto, 
pay  all  expenses,  and  allow  D,  BOL  for 
dilapidations,  and  that  Z).  should  have 
the  profits  from  a  day  then  past.  The 
ordinary  refused  to  accept  the  vendor's 
resignation,  whereon  D.  agreed  with  the 
patron  for  the  purchase  of  the  advowson 
at  8000/.,  allowing  601  for  dilapidations, 
and  he  was  to  be  entided  to  the  profits 
of  the  rectory  from  the  same  past  day. 
And,  four  days  after,  the  vendor  executed 
an  agreement  to  grant  him  a  lease  of  the 
tithes  for  the  vendor's  life  at  a  pepper 
com  rent.  The  conveyances  were  ac- 
cordingly executed.  Upon  the  death  of 
the  vendor,  the  king  presented  to  that 
turn  for  simony,  and  upon  the  death  of 
the  king's  clerk,  the  heir  of  the  ven- 
dor disturbed  the  purchaser,  insisting 
that  the  grant  of  the  advowson  was  void 
by  reason  of  simony.  Held,  that  the 
conveyance,  purporting  to  carry  the 
whole  advowson,  including  the  next  pre- 
sentation, was  at  all  events  (assuming 
the  contract  to  be  simoniacal,)  no  further 
void  than  the  simoniacal  part  of  the 
transaction,  which  could  touch  only  the 
next  presentation,  extended ;  and  that  so 
much  of  the  conveyance  as  applied  to 
the  legal  part,  the  fee  of  the  advowson, 
was  to  be  supported.  Greenwood  v. 
Bishop  of  Landm,  727 

STATUTE  OF  FRAUDS. 

See  SUBRXITDIB. 

STATUTE  OF  LIMITATIONS, 
See  LnnTATioir  or  AcTioirs. 

STATUTES  etied  or  commented  on. 


Hnr.  8. 

21.  e.  13.    (Non-residence.) 

22.  c  6.    (Bridges.) 

Euz. 
8 1  •  c.  6. ».  A.    (Simony.) 


10.  10 
291 


731 


Jac.  1. 
21.  e.  4. «.  2.    (Venue  in  penal  actions.)  75f 

Car.  2. 

12.  e.  18.    (Navigation  act)  105.  523 

Wji.8. 
8  &  9.  c  12.  «.  8.    (Suggestion.)  265 

Ahkx. 


1.  «/.  1.  e.  18.    (Bridges.) 

5.  e,  14.     (Game,) 
12.  at  2.  e.  12,    (Simony.) 
12.  at,  2.  c  16.    (Usury.) 

Gzo.  2. 


291.  7 
416 
731 
781 


2.  e,  23.    (Attomies.)  355 

3.  e.  26.  a.  4.     (Coals.)  7.55 

11.  c.  19.  (Use  and  occupation.)  25 
«.  10.    (Distress.)  461 

12.  c  29.  (Bridges.)  291 
19.  c  32.  a.  1.  (Bankrupt.)  445 
19.C37.    (Wager  policies.)  107 

«.  5.    (Payment  into  court)    209 


24.  e,  44. 8,  8.    (Justices  of  the  peace.)  537 

29.  e.  1 6.  M.  1 ,  2,  3,  4.    (Exportation  of 

arms.)  433 

30.  c.  5.    (Mutual  credits.)  56 

Geo.  3. 

5.  e.  14.  «.   3.     (Fishing    inclosed 

grounds.)  441 

13.  c.  78.  a.  19.    (Diverting  roads.)         634 

13.  c  84.  «.  34.    (Exemption  from  turn- 

pike tolls.)  340 

14.  e.  78.  «.  38.    Building  act  (Notice.) 

21.  91 

S9.  39,  40,  41.  93 

88,  14.  26,  27.  42.  60.  62,  63. 

65.    (Nuisance.)  465 

33.  c,  2. «.  4.    (Exportation  of  arms.)    433 

33.  c  4.     (Alien  act.)  716 

34.  c.  68.    (Ship's  registry.)  646 

35.  c.  63.  M.  8.  13.     (Policy  stamps.)      361 
39.  c.  69.  a.  184.     Local.     {London 

Dock.)  536 

39  &  40.  c.  104.    {London  Court  of 

Conscience.)  648 

41.  e.  109.    (General  inclosure  act)      367 
43.  c.  46.  a,  4.    (Costs  of  action  on 

judgment)  264 

43.  c.  57.     (Convoy.)  49 

—  c.  69.    (Bridges.)  297 

43.  e.  84.  a.  12.    (Non-residence.)      2.  757 
88.  19,  20.    (Cause  for  li- 
cence. 808 

8.  22.      (Registry   of   li- 
cences.) 757 
a.  39.    (Peculiars.)             757 
43.  e,  153.  a.  13.    (Navigation  act.)         523 
48.  e.  126.  a.  2.    (Licences  to  trade.) 

675.712.717.721. 
48.  c.  149.    (Stamp.    Bill  of  lading.)      533 
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49.  e.  70.    (Local  and  personal.    Citj 

Lottery,)  130 

49.  c  121. 9.  8.    (Bankrupt)  183 

«.  19.   (Discharge  from  cove- 
nants in  leases.)  797 

61.C.  124.  «.  2.    (Distringas.)  69.776 

51.  (Local  and  personal.     Westward 

inclosare.)  365 

52.  (Local  and  personal.    Beddington 

inclosare.)  167 

54.  c.  6.    (Non-resident  clergy.)      304.  306 
—  c.  64.    (Non-resident  clergy.)     629.  807 

STAYING  AND  SETTING  ASIDE 
PROCEEDINGS. 

See  PnACTici,  VIL 

SUGGESTION. 

See  WARaAirr  of  ATToairsT.    2.  Costs,  II. 
2.  Assieirxurr  of  Bbkachxs. 

SUPERSEDEAS. 
See  Pbagtice,  X.    Bail,  V.  1.  3. 

A  writ  of  error  operates  as  a  supersedeas 
from  the  moment  of  allowance,  though 
the  plaintiff  be  proceeding  at  a  distant 
place  in  ignorance  of  the  allowance. 
Hawkins  ▼.  Jones.  204 

SURPLUSAGE. 
See  DxED,  2,  3.    AyzaimrT,  Sec 

SURRENDER. 

1.  If  a  landlord  in  the  middle  of  a  quarter 
accepts  from  his  tenant  the  key  of  the 
house  demised,  under  a  parol  agreement 
that  upon  her  then  giving  up  the  posses- 
sion, the  rent  shall  cease,  and  he  himself 
occupies  the  premises  from  that  time,  he 
cannot  afterwards  recover  in  an  action 
for  the  use  and  occupation  of  the  house, 
for  the  time  subseqaent  to  his  accepting 
the  key.     Whitehead  v.  Clifford.  618 

2.  A  tenancy  from  year  to  year  cannot  be 
determined  so  as  to  bar  the  interest  of 
the  tenant's  creditor*s,  unless  there  be 
either  a  legal  notice  to  quit,  or  a  surren- 
der in  writing.    Doe  v.  Ridoui.  419 


T. 


TENANT  IN  COMMON, 
See  Pabtt-wall,  I,  2,  3. 

TENANT  FROM  YEAR  TO  YEAR. 
See  SuBBsiTDiB.    Usv  Airn  Occupatioit. 

TENDER. 

1.  A  creditor  tells  his  clerk,  previously  au- 
thorised to  receive  money,  not  to  receive 


a  sum  if  offered  him  by  a  certain  debtor, 
for  that  be  had  put  it  into  the  hands  of 
his  attorney,  and  the  clerk,  on  tender 
made,  refuses  to  receive  the  money,  and 
assigns  the  reason.  Held,  that  this  is  a 
good  tender  to  the  principal. 
2.  It  is  no  objection  to  a  tender  that  the 
creditor  had  previously  put  the  matter 
into  his  attorney's  hands.  Moffat  v.  Par- 
sons.  307 

TIME. 

See  LixiTATioir  of  Actioxs.    Pbzsuxf- 
TXOH,  1.    Licxirci  TO  Tbadx,  1. 

TITLE. 

1.  In  an  action  to  recover  back  the  deposit 
on  a  purchase,  upon  the  vendor*s  fail  are 
to  make  a  good  title,  the  court  will  col- 
laterally inquire  whether  the  title  be  good 
in  equity.  635 

2.  For  a  contract  to  make  a  good  title, 
means  a  title  good  both  at  law  and  in 
equity.   .  625 

3.  A  court  of  law  will  adjudge  a  title  to  be 
either  good  or  bad;  having  no  middle 
term  for  it    Maberly  v.  Robins.  625 

4.  The  law  raises  an  implied  promise  in  a 
sheriff  selling  goods  taken  in  execntion, 
that  he  does  not  know  that  be  is  destitute 
of  title  to  the  goods.    Peto  v.  Blades.  657 

TOLLS,  EXEMPTION  FROM. 
See  TuBiTFiKM. 

TRESPASa 

ilfi(/Me  Shxbiff.    Tbxspass  ab  ibitio. 
ExcBssiTX  Dajcaobs. 

1.  In  an  action  for  breaking  the  plaintiffs 
close  and  treading  his  grass,  the  jury  are 
warranted  in  considering  among  the  alia 
enormia  the  offensive  demeanor  of  the 
defendant.  44S 

2.  And  where  the  improper  conduct  of  the 
defendant  induced  the  jury  to  give  5QQL 
for  walking  on  common-field  stubble  land 
after  harvest,  the  court  held  the  damages 
were  not  excessive.    Merest  v.  Harcey. 

443 

TRESPASS  AB  INITIO. 

1.  The  taking  an  unreasonable  qnantity  of 
goods  under  process  of  attachment  does 
not   make  the  officer  a  trespasser  0^ 

'    initio.    Moore  v.  Taylor,  69 

2.  If  a  sheriff  continues  in  possession  afler 
the  return-day  of  the  writ,  that  irrepi' 
larity  makes  him  a  trespasser  ab  initio^ 
but  will  not  support  the  allegation  of  a 
new  trespass  committed  by  him  after  the 
acts  which  be  justifies  under  the  execu- 
tion.   Aitkenheady.  Blades.  1^^ 
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TRIAL  BY  PROVISO. 
See  PftACTicx,  IV.  7. 

TURNPIKES. 

The  general  taropike  act  13  (?.  3.  e.  84. «.  34. 
exempts  from  toll  carriages  passing  on  a 
taropike  road  for  a  less  distance  than  100 
yards,  whether  they  quit  the  road  on  the 
same  side  on  which  they  entered  it,  or  on 
the  opposite  side.    Miaor  y.  Oxenham, 

340 


V. 

VARIANCE 
And  9ee  PuLAnzn^  V.  11,  18. 

1.  The  declaration  averred  that  the  de- 
fendant charged  the  plaintiff  with  vio- 
lently assaalting  him,  and  procured  a 
warrant  to  apprehend  him  for  the  said 
offence.  The  charge  made  was  for  as- 
saulting and  striking,  the  warrant  pro- 
duced recited  the  charge  to  be  for  as- 
saalting and  beating;  held,  that  this  was 
no  material  variance.  Bi/ne  v.  Moore.  186 

S.  Upon  an  allegation  of  a  loan  of  lawful 
money  of  G.  B.  it  is  no  variance  that  the 
loan  is  proved  to  have  been  of  foreign 
coin,  as  pagodas.  Harington  v.  Maemor- 
ria.  228 

3.  Bond,  conditioned  to  pay  100/.  by  six 
equal  payments  of  \BL  Ids.  Ad,  on  the  3d 
of  October  in  every  year,  until  the  full 
sum  of  one  pounds  was  paid.  A  stranger 
inserted  the  word  hundred  between  one 
and  pounds ;  the  plaintiff,  on  oyer  craved, 
set  it  out  as  being  **  until  the  full  sum  of 
100/1  was  paid,"  and  held  a  fatal  vari- 
ance.    Waugh  V,  BiuseiL  707 

4.  Tarbart  for  Tabtart  is  a  fatal  variance. 
Bingham  v.  Dickie,  814 

VENDOR  AND  PURCHASER. 
And  au  Goons  sold  avd  Diuvxasn,  5,  6. 

1.  If  the  vendor  of  a  lease,  in  which  is  a 
covenant  not  to  assign,  contract  to  assign 
his  interest,  it  is  incumbent  on  him,  and 
not  on  the  purchaser,  to  procure  the 
lessor's  licence  for  the  assignment.  Uoyd 
V.  Criape.  249 

^  In  an  action  to  recover  back  the  deposit 
on  a  purchase,  upon  the  vendor's  failure 
to  make  a  good  title,  the  court  will  col- 
laterally inquire  wheUier  the  title  be  good 
in  equity.  625 

3.  For  a  contract  to  make  a  good  title, 
means  a  title  good  both  at  law  and  in 
equity.  625 

t.  A  court  of  law  will  adjudge  a  title  to  be 
either  good  or  bad;  having  no  middle 
term  for  it  625 


6.  Whether  interest  necessarily  accrues  on 
a  deposit  which  is  recovered  back.    625 

6.  And  whether  it  can  be  recovered  as  da- 
mages on  the  money  counts,  without  a 
special  count  for  interest,  quare.  Ma' 
oerly  v.  Robins.  625 

7.  The  law  raises  an  implied  promise  in  a 
sheriff  selling  goods  taken  in  execution, 
that  he  does  not  know  that  he  is  destitute 
of  title  to  the  goods.  657 

8.  To  an  action  founded  on  the  implied 
promise  that  the  vendor  of  goods  did  not 
know  his  title  to  them  was  bad,  it  is  no 
defence  that  the  vendor  was  a  sheriff*s 
auctioneer,  and  desired  the  plaintiff  to 
give  him  a  written  notice  to  pay  over  the 
proceeds,  and  that  the  plaintiff  having 
omitted  to  give  such  notice,  the  defen- 
dant paid  over.    Peto  v.  Blades,         657 

9.  An  attorney,  who  was  also  an  auc- 
tioneer, received  a  deposit  on  property 
which  he  had  sold  by  auction,  and  after 
queries  raised  on  the  title,  and  before 
they  were  cleared,  paid  over  the  deposit 
to  his  principal.  On  a  demand  of  the 
deposit  by  the  buyer,  he  answered,  that 
his  principal  would  not  consent  to  return 
it,  and  would  enforce  the  contract:  Held, 
that  the  buyer  might  recover  the  deposit 
from  the  auctioneer  as  money  had  and 
received  to  the  plaintiff's  use;  I.  be- 
cause the  defendant,  as  the  vendor's  at- 
torney, had  notice  that  the  title  had'  not 
been  completed  before  he  paid  over  the 
money ;  2.  because  he  misled  the  plain- 
tiff to  sue  himself,  by  not  saying  he  had 
paid  it  over.    Edwards  v.  Hodding.    815 

VENUE. 


1.  The  court  will  not  permit  one  only  of 
several  defendants  to  remove  the  venue 
to  a  county  palatine,  because  it  has  in 
that  case  no  authority  to  bind  the  other 
defendants  to  the  terms  of  not  assigning 
error  on  the  want  of  an  original.  Brad' 
dely  V.  Rippon,  87 

2.  If  an  action  is  bona  fide  brought  on  a 
promissory  note,  the  plaintiff  may  retain 
the  venue,  though  the  action  is  for  other 
causes  also.  576 

3.  And  the  court  will  not  restrain  the  plain- 
tiff from  proceeding  in  the  venue  he  has 
elected,  for  the  other  causes.  Hhep/ierd 
V.  Green.  676 

4.  It  is  no  reason  against  changing  the 
venue,  that,  if  changed^  the  cause  is 
likely  to  be  tried  by  persons  interested  in 
the  question,  if  they  are  likely  to  have  as 
strong  an  interest  on  one  side  of  the 
question  as  on  the  other.  Delanoy  v.  Rob' 
son.  Anon.  605 

5.  Where  one  of  several  defendants  has 
suffered  judgment  by  default  in  Middk' 
sex,  the  court  will  not,  on  the  application 
of  another  defendant,  change  the  venue 
to  a  county  palatine.  631 

2R 


470 


INDEX. 


6.  And  quaere  whether  in  such  case  it  can 
be  changed  to  any  county  whatever. 
Orovea  v.  Thackery.  631 

7.  The  defendant  in  a  penal  action  on  a 
statute  passed  since  21  Jae,  1.  c.  4.  may 
change  the  venue  to  the  county  where 
the  offence  was  committed.  754 

8.  Whether  penal  actions  on  statutes 
passed  since  the  21  Jac  1.  c  4.  must  lay 
the  venue  in  the  county  where  the  offence 
is  committed,  qutare,  754 

9.  Admitted  arguendo  that  it  is  not  neces- 
sary.    Wynne  v.  Belman,  clerk.  764 

10.  In  an  action  on  the  case  for  running 
foul  of  posts  fixed  in  the  river,  support- 
ing the  plaintiff's  wharf,  it  is  not  neces- 
sary to  prove  the  posts  or  wharf,  to  be 
at  the  place  at  which  they  are  under  a 
videlicet  alledged  to  be  situate.  Homer  v. 
Raymond,  789 


U. 

USE  AND  OCCUPATION. 
<S!ee  Pi(XADKR,  I.  1,2. 

If  a  landlord  in  the  middle  of  a  quarter 
accepts  from  his  tenant  the  key  of  the 
hduse  demised,  under  a  parol  agreement 
that  upon  her  then  giving  up  the  posses- 
sion, the  rent  shall  cease,  and  she  never 
aAerwards  occupies  the  premises,  he 
cannot  recover  in  an  action  for  the  use 
and  occupation  of  the  house,  for  the 
time  subsequent  to  his  accepting  the  key. 
Whitehead  v.  Clifford,  518 


W. 


WARRANT  OF  ATTORNEY. 

1.  A  warrant  of  attorney  needs  not  to  be 
by  deed.  264 

2.  No  suggestion  is  necessary  on  a  judg- 
ment by  warrant  of  attorney.  264 

3.  A  warrant  of  attorney  does  not  require 
an  attesting  witness.  Klwiaraly  v.  Mta- 
sen.  264 

WAY  OF  NECESSITY. 

1.  A  way  of  necessity  exists  after  unity  of 
possession  of  the  close  to  which  and  the 
close  over  which,  and  after  a  subseqaeot 
severance.  an 

2.  If  a  person  purchases  close  A^  with  a 
way  of  necessity  thereto  over  close  ^,  a 
stranger's  land,  and  afterwards  purchases 
close  B,f  and  then  purchases  close  C, 
adjoining  to  close  A,,  and  through  which 
he  may  enter  close  ^.,  and  then  sells 
close  B,t  without  reservation  of  any  way, 
and  then  sells  closes  A,  and  C  ;  the  pur- 
chaser of  close  A,  shall  have  the  ancient 
way  of  necessity  to  close  A,,  over  close 
B,    Bttckby  v.  Colea.  311 

WILL. 
See  Dktisb. 

WITNESS. 
And  see  Evideitcs,  I. 


USURY. 

4.  being  indebted  to  the  plaintiff  in  90/. 
and  20/.  upon  legal  considerations,  and 
in  a  larger  sum  on  usurious  loans,  in 
consideration  of  the  plaintiff  advancing 
him  150/.  more  on  legal  interest,  pro- 
cured him  the  defendant's  acceptances 
for  100/.,  100/1,  and  bOL  for  securing  the 
whole  balance  due  from  A,  to  the  plain- 
tiff. Held,  that  these  bills  were  tainted 
by  usurious  transactions,  and  could  not 
be  enforced  against  the  defendant,  the 
acceptor  even  to  the  extent  of  the  debts 
untainted  by  the  usury.  Harrinon  v. 
HanneL  780 


1.  The  court  refused  an  attachment  against 
a  witness,  who  being  subpcsnaed  without 
a  particular  notice  when  the  cause  would 
come  on,  in  the  course  of  his  third  day's 
attendance  left  the  court  to  attend  to 
urgent  business  of  his  trade,  although 
the  cause  was  tried  in  his  absence  and 
the  plaintiff  nonsuited,  which  his  evi- 
dence would  have  prevented.  260 

2.  So,  though  the  witness  was  induced  to 
leave  the  court  by  the  representation  of 
the  adverse  attorney.  Blandford  v.  De 
Tantet,  260 

WORK  AND  LABOR. 

A  request  to  a  tradesman  to  show  the  de- 
fendant's house,  and  the  defendant  will 
make  him  a  handsome  present,  is  evi- 
dence of  a  contract  to  pay  a  reasonable 
compensation  for  the  work  and  labor  be- 
stowed in  that  service.    Jewry  v.  Buik. 
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FIFTY-FIFTH  YEAR  OP  THE  REIGN  OF  GEORGE  HI,  1815. 


CLUTTERBUCK  v.  BRABANT,  Deforciant. 

[1  Marsh.  406.   S.  C] 

Where  the  concord  of  a  fine  by  mistake  varied  in  the  number  of  messuages  from  the  writ 
of  covenant  and  precipe,  the  court  refused  to  amend  it  in  Jieri  and  pass  it,  as  beins  the 
agrreement  of  the  parties,  who  were  still  alive,  unless  they  should  all  re-acknowledge 
it  after  the  amendinent. 

The  parties  having  given  the  curaitoi  itstructions,  or  a  prsscipe^  as  it  is  called, 
to  levy  a  fine  of  &ye  messuages,  in  pursuance  thereof  five  messuages  were 
inserted  in  the  writ  of  covenant,  and  the  kind's  silver  was  paid  for  five  mes- 
suages, but  four  messuages  only  were  inserted  in  the  concord,  so  that  the  words 
*'  aforesaid  messuages"  referred  to  four  only.  The  cyrographer  seeing  the 
-variance,  amended  that  which  was  right,  by  that  which  was  wrong,  and  erasing 
**  five"  in  the  writ  of  covenant,  and  prsecipe,  or  instructions  for  the  writ,  sub- 
stituted **  four."  The  party  then  carried  the  instruments  back  to  the  cursitor, 
vho  again  erased  **  five"  in  the  ^nXprsecipe  and  writ  of  covenant,  and  restored 
**  four.  The  party  thereupon  applied  to  the  cyrographer  to  make  the  like 
^o-i  amendment  in  the  concord,  wno  hesitated  *to  do  k  without  the  direction 

-^  of  a  judge  of  the  court.  The  party  then  applied  to  Ctibbs^  C.  J.,  at  cham- 
bers for  an  order  on  the  cyrographer  to  amend  ihe  prssdpe  to  the  concord  by 
the  first  prssdpe  and  writ  of  covenant,  who  declined  to  make  any  order,  both 
because  he  doubted  the  power  of  the  court  to  order  an  alteration  in  the  concord, 
which  was  the  act  and  agreement  of  the  parties,  and  also  because  the  finOi 
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being  sent  into  the  tide  with  such  repeated  erasures,  might  always  be  a  blot 
on  it. 

Vaughariy  Serjt.,  now  moved  the  court  for  the  same  amendment 
The  court  at  first  inclined  to  reject  the  application,  observing  that  it  was  a 
very  extraordinary  blunder,  but  the  parties  had  dealt  for  themselves,  and  had 
taken  on  themselves  to  correct  it,  instead  of  coming  in  the  first  instance  to  the 
court.  The  great  difficulty  which  the  court  felt,  was,  whether  they  had  the 
power  to  intermeddle  with  the  concord,  which  was  the  agreement  of  the  par- 
ties ;  if  it  had  been  only  a  clerical  blunder,  the  court  could  correct  it;  but  this 
was  the  parties*  own  act.  These  difficulties  might  all  be  escaped  by  having  a 
new  caption,  which  would  be  attended  with  very  little  more  expense  than  the 
amendment.  AAer  the  parties  were  dead,  the  court  could  not  alter  the  concord, 
which  was  the  agreement  of  the  parties ;  and  if  the  parties  were  alive,  they 
could  all  consent  to  a  new  caption ;  and  it  would  be  much  better  for  the  title 
that  the  present  motion  should  fail  than  succeed.  The  court,  however,  afte^ 
wards  agreed,  that  if  the  parties  would  re-acknowledge  the  concord  after  the 
amendment,  the  difficulty  could  be  avoided,  and  permitted  Vaugkan^  whose 
client  preferred  having  the  fine  with  its  erasures  to  the  expense  of  a  new  one, 
to  *amend  the  prsscipe  to  the  concord,  and  that  after  such  amendment,  and  ^m 
a  re-acknowleagment  by  the  parties,  the  cyrographer  might  receive  and  ^ 
pass  it. 

JW.t 
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PHILLIPS  et  al.  v.  CHAMPION. 

[1  Marsh.  402.  S.  C] 

In  an  insurance  upon  a  voyage  to  the  Southern  whale  fishery,  during  the  ship's  stay  and 
fishing,  and  at  and  from  thence  back  to  London,  semble  that  if  the  ship  sends  home  by 
another  vessel  a  part  of  what  she  has  taken,  and  continues  her  fishing,  the  odventure  is 
not  ended  by  her  shipping  such  part  for  England. 

And  it  clearly  is  not  thereby  terminated,  if  the  part  sent  home  consisted  of  damaged 
skins,  which  would,  if  kept  on  board,  have  damaged  the  residue  of  the  cargo. 

This  was  an  action  upon  a  policy  of  insurance,  effected  on  the  16th  of  Sqh 
tember^  1808,  upon  the  ship  Active^  at  and  from  London  to  the  Southern 
whale  and  seal  fishery,  during  her  stay  and  fishing,  and  at  and  from  thence  to 
London^  until  the  ship  should  be  arrived  back  there,  with  liberty  to  proceed 
and  sail  to  and  touch  and  stay  at  any  ports  or  places,  particularly  in  the  chan* 
nel  Madeira^  the  Cope  de  Verd  htandi^  the  coast  of  Peru^  Chilis  CaKformoy 
Braziis,  Africa^  New  South  fVales^  New  Holland,  Malacca  hlandi^  the  Ck^ 
of  Good  Hope,  St,  Helena,  or  elsewhere,  to  load  and  unload  goods,  refresh, 
seek,  join,  and  exchange  convoys,  or  otherwise,  and  for  any  and  all  other  pur- 
poses whatsoever,  without  being  deemed  a  deviation,  to  return  2/.  per  cent. 
if  the  ship  arrived  back  at  her  moorings  in  the  river  77iames  on  or  before 
the  16th  oi  March,  1810.  The  plaintifi'  averred,  first,  an  average  loss  of  51/. 
89.  Id.  per  cent,  by  perils  of  the  seas  off  the  coast  of  New  Holland,  and  after- 
wards a  total  loss  by  the  like  cause.  The  cause  was  tried  at  GuUdhaU,  at  the 
sittings  after  Michadmaa  term,  1814,  before  Gibhs,  C.  J.:  it  appeared  that  the 
ship  sailed  on  the  voyage  insured  in  September,  1808.  In  June,  1809,  she  was 
stranded  in  Western  Cove,  on  the  coast  o(New  Holland:  all  her  stores  and  pro- 
visions, and  one  thousand  two  hundred  and  thirty-six  seal  skins,  being  the 
whole  number  which  she  had  then  taken,  were  damaged  by  sear  water,  and 
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^  .-n  landed.     The  ^vessel  being  repaired  for  proceeding  on  her  voyage,  eig]U 

-'  hundred  and  seventeen  of  ihese  skins  were  in  October^  1809,  sent  home 
from  Sydney  Cove  by  the  ship  Mary  Atm^  and  the  Active  proceeded  in  quest 
of  seals  for  her  cargo.  It  was  in  evidence,  that  if  any  of  the  damaged  skins 
had  been  stowed  with  sound  skins,  they  would  have  infected  and  damaged  the 
latter,  and  that  tlie  eight  hundred  and  seventeen,  therefore,  could  not  safely  have 
been  uken  on  board.  If  they  had  been  in  good  condition,  they  would  have 
been  put  on  board  the  Active,  They  arrived  by  tiic  Mary  Ann,  and  37/.  ltt«. 
was  paid  for  tlieir  freight  home;  and  on  sale,  they  produced  a  net  sum  of  double 
that  amount.  The  defendant  relied  on  the  circumstance  that  some  of  the  pro- 
duce of  the  adventure  had  been  shipped  for  EngUiml^  and  had  in  fact  arrived, 
and  produced  a  small  proHt,  as  a  criterion  that  the  voyage  was  thereupon  termi- 
nated, and  that  he,  therefore,  was  not  liable  for  the  total  loss  which  afterwards 
h^ippened.  Gibbs,  C.  J.,  was,  however,  of  opinion  that  the  point  did  not  even 
arise,  since  they  were  sent  home  to  prevent  injury  to  the  other  skins,  and,  there- 
fore, he  would  not  unnecessarily  determine  it;  though  he  strongly  inclined  to 
think  that  the  sending  home  a  small  part  of  what  the  ship  had  taken,  in  order  to 
Dtake  room  for  more,  could  not  be  deemed  a  termination  of  the  voyage ;  and 
under  his  direction  the  jury  found  a  verdict  for  the  plaintilf  for  a  total  loss,  us 
well  as  the  average  loss. 

Lens^  Serjt.,  now  moved  to  set  aside  the  verdict  and  have  a  new  trial;  he 
urged  that  so  soon  as  any  produce  of  the  adventure  was  sent  home,  that  termi- 
nated the  policy,  on  the  face  of  which  no  other  termination  of  the  risk  was 
limited;  and  it  couUl  not  be  intended  that  the  underwriter  was  to  continue  liable 
durittg  any  indefinite  number  of  years  that  the  owners  might  please  to  prolong 
^g-^  the  adventure.     He  relied  on  the  *clause  for  return  of  premium,  as  a  proof 

^  tliat  the  parties  contemplated  so  early  a  termination  of  the  adventure,  as 
that  the  vessel  might  reach  England  by  Marcfi^  1810. 

The  court  was  unanunous  that  tlicre  was  uo  possible  ground  for  reviewii.^ 
tlie  I'erdict,  and 

Refused  tlie  rule. 


DAND  V.  BARNES. 

[1  Marsh.  403.    S.  C] 

If  a  plaintifl*  joins  several  defendants  in  one  common  process,  one,  upon  whom  it  is  irreeu 
larl^  served,  spplving  before  declaration  to  set  it  aside,  may  entitle  his  rule  and  affida. 
vit  m  a  cause  oi  the  plaintiff  against  himself  only. 

A  party  may  apply  to  set  aside  proceedings  for  irregularity  at  anv  time  before  the  irregular 
party  has  taken  a  further  step,  if  the  latter  has  not,  by  the  delay  of  the  former,  bceu 
induced  to  place  himself  in  a  worse  situation  than  he  would  have  been  in,  if  the  other 
had  come  earlier. 

The  plaintiff  sued  out  a  common  capias,  tested  the  29th  of  June,  1814,  and 
returnable  on  the  morrow  of  All  Souls,  against  Sir  Wastel  Briaco,  Bart., 
Joseph  Barnes,  John  Barnes,  and  Joseph  A^elson,  and  the  English  notice  at 
the  foot  of  the  process  was  directed  to  them  all,  and  required  them  to  appear 
**on  the  third  day  of  November,  1814,'*  expressing  the  year  in  figures. 

Best,  Serjt.,  for  the  defendants,  had,  on  the  26th  of  November,  the  last 
jay  but  one  of  the  last  term,  obtained  a  rule  nisi  to  set  aside  the  service  of  this 
i)roces8  for  the  irregularity,  that  the  year  was  in  the  English  notice  stated 
only  in  figures. 

hough,  Setjt.,  on  this  day  showed  cause,  upon  the  grounds;  first,  admitting 
that,  acconling  to  Grojan  v.  Zee,  ante,  v.  691,  the  year  ought  to  be  in  words 
Vol.  I.— 61  2  8 
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at  length,  yet  that  the  process  being  returnable  on  one  of  the  three  first  general 
return  days  of  Michaelmas  term,  it  was  necessary,  that  if  the  defendants  would 
have  availed  themselves  of  the  irregularity,  they  should  have  applied  earlier  tliau 
the  last  day  but  one  of  the  *term.  For  this  he  relied  on  a  case  of  Pearson  v.  p,« 
HoJ^aont  said  to  have  been  moved  for  irregularity  in  the  Court  of  King's  ^ 
Bench,  in  Michaelmas  term,  1814,  where  the  writ  was  a  latitat  returnable  on 
tii3  6ih  of  November^  and  no  declaration  had  been  filed,  and  a  motion  being 
ntadi  on  the  18th  of  November,  to  set  aside  the  process  for  an  irregularity,  the 
court  held  that,  because  that  motion  was  not  made  within  four  days  after  the 
return  day  of  tiie  writ,  and  before  appearance,  it  came  too  late.  The  delay  in 
this  case  was  much  greater.  He  also  took  a  preliminary  objection  to  die  rule, 
namely,  that  the  rule  and  the  affidavits  on  wliicii  it  was  obtained,  purported  to 
be  made  in  a  cause  of  Dand  v.  John  Barnes,  which  was  not  this  cause,  inas- 
much as  there  were  fourteen  defendants  in  this  action.  All  the  parties  in  a 
cause,  as  well  defendants  as  plaintiffs,  must  be  named  in  entiding  an  affidavit 

or  a  rule.     So  held  by  Lord  jEllenborottgh,  C.  J.  Noel  an.l  others  v. , 

I  Smith,  457,  Jicc,  by  Lord  Kenyon,  C.  J,  Owen  v.  Hunt,  2  Term  Rep,  643. 
Fores  v.  Diemar,  7  Term  Hep,  661,  «cc. 

Best,  contra,  urged,  first,  That  it  was  the  established  practise  in  this  court, 
that  a  party  might  apply  to  set  aside  proceedings  (or  irregularity  at  any  time 
before  the  other  party  had  taken  a  subsequent  step  in  the  cause :  Downes  v. 
H'itherington,  ante,  ii.  245.  And  the  plaintiff  had  taken  no  step  in  this  case 
since  serving  the  process.  As  to  the  title  of  the  affidavits,  it  is  competent  for 
the  plaintiff  to  include  four  defendants  in  four  several  actions  in  one  common 
capias;  otherwise  in  a  bailable  writ,  which  distinction  is  taken  in  Jonge  v. 
murrai/n  1  Marsh.  274;  it  must,  therefore,  be  presumed  that  the  plainiitf  so 
entiding  his  rule  and  affidavit,  meant  to  proceed  against  John  Barnes  only,  and 
to  abandon  his  action  against  the  others,  or  else  sever  in  ^declaring:  and  r*j 
John  Barnes  might  therefore  move.  If  this  were  not  so,  a  plaintiif  ^ 
would  be  enabled,  by  suing  out  common  process  against  two  or  more,  to  put  a 
defendant  into  such  a  situation  that  he  could  obtain  no  relief  from  any  irregu- 
larity for  according  to  the  doctrine  contended  for,  he  cannot  move  unless  all  the 
defendants  have  been  served  and  appear,  and  apply  in  concert ;  and  it  cannot 
lie  in  his  power  to  know  whether  tiie  others  have  been  served  or  not,  and 
unless  the  plaintiffs  brings  them  all  into  court,  they  may  not  all  appear 
together. 

The  court  agreed  to  this  doctrine,  and  instanced  the  case  of  JRicluml  Hoe, 
who  is  joined  with  the  defendant  in  every  common  process,  yet  need  not  appear 
to  warrant  a  motion  by  the  real  defendant,  wherefore,  they  held  that  tlie  affidavit 
and  rule  were  sufficiendy  entiUed.  But  they  thouglit  that  the  proposition  had 
been  too  widely  laid  down,  that  the  party  who  complains  of  an  irregularity,  may 
in  all  cases  proceed  to  set  it  aside,  uidess  the  party  committing  it  has  taken 
some  second  step;  and  that  the  rule  must  be  narrowed  to  the  cases  where  the 
party  complaining  has  not,  by  lying  by,  induced  the  irregular  party  to  place 
himself  in  a  worse  situation  than  he  would  have  been  in,  if  the  proceedings  had 
been  sooner  set  aside :  but  this  defendant  in  this  case,  lor  any  thing  that  appeared, 
being  entided  to  relief  within  the  rule  so  narrowed,  they  held  that  his  applicaiiua 
Lad  not  come  too  late,  and  made  the 

Rule  absolute. 
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•KURD  v.  GIRDLESTONE. 

[1  Marsh.  407.  S.  C] 

/  n  attorney,  grantee  of  an  annuity,  preparing  the  securities,  and  upon  payment  of  the 
whole  consideration  money,  rotamlng  his  charges  thereout,  one  of  which  is  for  business 
never  done,  does  not  thereby  necessarily  avoid  the  annuity  under  17  G.  3.  c.  26.  «.  4 ; 
but  ii  is  a  quesion  for  a  jury  whether  the  improper  charge  was  made  with  intent  to  get 
back  a  part  of  the  consideration  money. 

This  was  an  aclion  of  covenant  against  the  surety  for  an  annuity.  The 
defence  was,  that  at  the  time  when  the  whole  consideration-money  was  paid 
down,  the  plaintiff,  who  was  the  grantee,  and  also  prepared  the  securities  as  attor- 
ney for  the  grantor,  produced  and  received  the  amount  of  his  bill  of  the  charges 
for  the  same,  among  which  was  n  charge  for  searching  for  incumbrances  on  the 
grantor's  estates  whereon  the  animity  was  secured ;  which  search,  it  appeared 
ai  the  trial,  never  was  made.  Gibba,  C.  J.  lef\  it  to  the  jury,  whether  there 
was  any  collusion  or  fraud,  and  whether,  this  charge  was  made  with  the  intent 
to  get  back  or  retain  a  part  of  the  consideration-money  of  the  annuity,  or 
whether  it  was  a  charge,  which  indeed  ought  not  to  have  been  made,  but  was 
made  inadvertently.     The  jury  found  a  verdict  for  the  plaintiff'. 

Lem^  Serjt.,  now  moved  to  set  aside  the  verdict  and  have  a  new  trial.  He 
cited  Broomhead  v.  Eyre,  5  T,  R,  597,  where  it  was  held  that  a  solicitor  pre- 
paring the  deeds  for  the  purchase  of  an  annuity  made  with  his  own  money, 
avoided  the  grant  by  taking  a  commission  fee  on  tlie  amount.  If  the  grantee 
takes  back  any  part,  on  any  pretence  whatever,  it  is  a  retaining  within  the  statute 
17  G.  3,  c.  '^6,  8,  4,  even  if  he  does  it  inadvertently:  but  here  it  was  done 
designedly,  and  was  a  deliberate  overt  act. 

GiBBs,  C.  J.  The  object  of  the  act  17  G,  3,  c.  26,  was,  that  no  part  of  the 
consideration  should  be  retained,  so  as  that  more  should  be  stated  in  the 
«Q-.   memorial  than  was  actually  paid.     The  doctrine  stated  by  *the  counsel 

^  for  the  defendant  is,  that  if  an  attorney  buys  an  annuity,  and  after  paying 
the  whole  consideration-money  delivers  a  bill  with  charges  that  cannot  be 
maintained,  and  the  bill  is  paid,  the  annuity  is  void,  and  that  it  makes  no  difler- 
eiice  though  this  be  done  by  mistake.  I  cannot  subscribe  to  this  doctrine.  The 
question  is,  whether  it  was  by  extortion  or  collusion,  and  with  the  intent  that  a 
part  might  be  drawn  back  to  the  person  who  advances  the  money. 

Heath,  J.  The  case  cited  is  that  of  an  application  to  the  court  to  set  aside 
the  annuity ;  there  the  court  were  to  decide  the  fact  as  well  as  the  law. 
Here  the  fact  was  left  to  the  jury,  and  they  have  found  it  in  favor  of  the 
plain  litT. 

CiiAMBRE,  J.  It  never  was  meant  by  the  legislature  to  deprive  the  party  of 
his  property  for  an  act  done  merely  by  a  mistake.  Certainly  there  were 
strong  circumstances  to  go  to  the  jury,  to  show  that  this  was  not  a  mistaket 
but  they  have  found  that  it  was  a  mistake.     It  was  merely  a  question  for 

the  jury. 

Dallas,  J.  The  annuity  was  to  be  set  aside,  if  the  improper  charge  was 
founded  in  fraud.  The  jury  have  found  it  was  not  founded  in  fraud,  but 
inadvertence. 

Rule  refused. 
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HORNE  V.  SMITH. 

[1  Marsh.  410.  S.  C] 

The  court  will  not  grant  an  nttacliment  ngninsr  a  witness  for  disobedience  to  a  tnhjxfna 

unless  it  be  a  clear  case  of  contempt. 

A  suBi'cENA  was  served  on  Kmc^hf,  a  high  constable,  at  his  house  m 
Hampshire^  twenty-four  miles  distant  from  ff 'inchest er,  seven  days  before  the 
assizes,  ^requiring  him  to  attend  there  upon  the  trial  of  this  cause  as  a  ^^.^ 
witness  for  the  plaintiflf.  He  used  contemptuous  language  of  the  plaintitT  ^ 
and  the  person  who  served  it,  and  refused  to  come.  At  three  o^clock  on  the 
commission  day,  a  copy  of  the  Hubjxetm  was  again  served  on  him  witli  1/.,  and 
again  at  eight  in  the  evening  with  3/.,  both  of  which  sums  lie  refused  to  accr|)l, 
as  being  too  little.  There  was  no  public  conveyance  from  his  abode  to  Wvi- 
Chester^  he  was  accustomed  to  travel  on  horseback,  but  had  lent  his  horse  u> 
another  to  attend  at  IVincheHter  as  high  constable  in  his  stead,  and  he  omitted 
to  appear  on  the  trial.  litHU  Serjt.,  had  in  t)ie  last  term  obtiiined,  under  these 
circumstances  a  rule  nm,  for  an  attachment  against  the  witness ;  against  wliiclt 
PeM^  Scrjt.,  now  showed  cause:  he  cited  Fuller  v.  Prentice^  1  H,  Hi  A% 
Cliapman  v.  Paynton^  13  Eust^  16,  n,  and  Bowles  v.  Johnson,  1  PL  Rep,  37, 
to  show  that  when  the  subpwna  is  served,  sufHcient  must  be  tendered  to  bear 
the  witnesses  expenses  out  and  home. 

Besf^  in  support  of  his  rule.  It  has  not  been  the  practice  to  tender  t)ie 
whole  of  the  expenses  when  the  subpiemi  has  been  served  ;  nevertheless  attach- 
ments have  been  granted  in  tiiis  court.  He  relied  on  the  witnesses  injurious 
expressions,  and  observed,  he  had  not  disaAirmed  what  the  plaintilV  swore,  that 
he  believed  the  witness  omitted  to  come,  for  the  pur^iose  of  defeating  the  plain- 
tiff of  his  action.  The  sum  tendered  was  suHicient  for  his  expenses  to  //lii- 
Chester  and  back,  having  regard  to  the  distance. 

Per  curiam.  It  was  not  necessarily  certain  that  the  cause  would  be  tried 
the  first  day,  and  the  witness  must  have  sufhcient  for  bis  subsistence  during  his 
probable  stay  there.  It  must  be  a  perfecUy  clear  case  to  call  *  for  an  p^.. 
attachment  which  is  an  exercise  of  the  court's  extraordinary  jurisdiction :  ^ 
and  it  is  not  usual  to  grant  it  for  injurious  expressions.  This  is  not  a  questioR 
of  extorting  an  unreasonable  sum  of  money.  We  are  not  prepared  to  say  that 
suiiicient  money  must  be  tendered  with  the  sitbpcena.  Many  circuinstaiires 
may  be  stated  by  the  witness  to  make  more  necessary,  such  as  his  health,  &c. 
Hut  in  this  case  the  subprrna  was  served  seven  days  before  the  trial :  no  si:t- 
iicient  sum  was  then  tendered.  It  is  not  pretended  that  sufficient  was  tendered 
till  eight  in  the  evening  before  the  day  of  the  trial,  which  was  to  be  at  twelve 
the  next  day.  The  witness  had  then  no  manner  of  conveyance  of  his  own,  for 
he  had  lent  his  horse.  If  the  plaintiff  feels  he  has  lost  any  thing  by  Knigld's 
non  attendance)  he  may  still  bring  his  action. 

Ride  discharged. 
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WILKS  t;.  ATKINSON. 

[1  Marsh.  412.    S.  C] 

A  conrract  for  selling  and  delivering  oil,  not  yet  expressed  from  seed  in  the  vendor*s  pos- 
scHsion,  is  exempted  from  stamp  duty  ns  a  contract  relating  to  the  sale  of  goods  within 
the  statute  48  (/.  3.  e.  149,  Schedule,  Part  I,  Agreement.    Exemption, 

After  verdict  for  the  plaintiff,  one  objection,  upon  which  Lena^  Serjt.,  had 
moved  to  set  it  aside,  was,  that  the  contract  signed  by  the  defendant,  to  sell 
and  deliver  to  the  plaintiff  a  quantity  of  rape-oil,  for  the  manufacture  of  which 
the  defendant  had  tlie  seed,  but  it  was  not  then  crushed,  was  not  stamped,  and 
that  it  did  not  fall  within  the  exemption  contained  in  the  statute  48  G,  3.  c.  149, 
Schtditlej  Part  1.  tit.  Agreement ^  as  an  agreement  made  for  or  relating  to  the 
saU  of  any  goods,  wares,  or  merchandizes. 

GiDBs.  C.  J.  The  facts  are,  tliat  the  plaintiff,  a  great  dealer  in  oil,  had  this, 
not  in  oil,  but  in  seed,  not  then  crushed:  he  enters  into  an  agreement,  and, 
*as  soon  as  he  has  made  it,  he  proceeds  to  perform  it,  by  crushing  the 
seed,  and  expressing  the  oil:  and  the  question  is,  whether  this  is  a  con- 
tract relating  to  the  sale  of  goods,  wares,  or  merchandizes.  A  baker  agrees  to 
produce  me  a  loaf  to-morrow  ;  lie  has  not  the  bread,  but  he  has  the  flour,  and 
if  to  make  it  into  bread,  and  deliver  it.  How  oflen  does  a  butcher  contract  to 
deliver  meat,  when  he  has  not  the  meat,  and  the  beast  is  not  yet  killed.  It  is 
out  of  all  common  sense  to  say  this  is  not  a  contract  relating  to  goods,  wares, 
and  merchandizes. 

Rule  refused. 
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HOOPER  et  al.  Assignees  of  WELLS,  v.  RAMSBOTTON  et  al. 

[1  Marsh.  414.  S.  C] 

If  fhc  vendor  of  a  leasehold  estate  delivers  the  conveyance  as  an  escrow,  to  take  effect  on 
payment  of  the  residue  of  the  purchase  money,  the  property  in  the  title  deeds  of  the 
estate  is  so  vested  in  the  vendee,  that  tlie  vendor,  obtaining  possession  of  them,  and 
pawning  them,  confers  on  the  pawnee  no  right  to  detain  them  atter  tender  of  the  residue 
of  the  purchase  money. 

This  was  nn  action  of  trover,  brought  by  the  assignees  of  fVelli^  a  bankrupt, 
for  certain  tide-deeds  in  the  possession  of  the  defendants.  Upon  the  trial,  at 
tiie  sittings  after  the  last  Michaelmas  term,  before  Gibbs,  C.  J.,  it  was  proved 
that  John  Whittle  Harvey  had  been  the  owner  of  a  leasehold  estate,  for  the 
purchase  of  which  WeUs^  the  bankrupt,  had  contracted;  and  the  conveyances 
were  engrossed,  and  Welln  paid  part  of  the  purchase-money,  but  330/.  remained 
unpaid ;  and,  as  a  secitrity,  the  deeds  were  delivered  only  as  an  escrow  to  take 
effect  on  the  payment  of  the  residue,  and  were  left  in  the  hands  of  Daniel 
IFhUtie  Harvey,  (who  was  the  solicitor  employed,  and  was  the  brother  of  the 
vendor,)  until  fFelh  should  pay  the  rest  of  the  money,  whereupon  they  were 
to  be  delivered  over  to  him.  Daniel  suffered  John  to  take  all  the  deeds  ante- 
cedent to  the  conveyance  to  Wells  out  of  the  box  in  which  they  were  placed, 
(t|Q-i  and  deposit  them  with  the  defendants,  who  were  John^s  bankers,  as  *secu- 
-^  rity  for  their  general  balance,  amounting  to  several  thousand  pounds ; 
f fells  became  bankrupt :  his  assignees  claimed  to  be  entided  to  the  deeds  on 
payment  of  the  330/.  which  PFelU  was  to  pay.  The  defendants  insisted,  they, 
beiog  ignorant  of  the  sale  to  fFeils^  were  not  bound  to  give  up  the  deeds  till 
they  had  the  la^r  sum  repaid  them.     Gibbs^  C.  J.,  was  of  opinion,  that  as  the 
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conveyance  to  Wells  had  been  executed  and  delivered  as  an  escrow  to  take 
effect  on  delivery  of  the  residue  of  the  purchase-money,  the  assignees  were 
entitled  to  the  deeds  on  payment  of  that  residue,  which  was  regularly  tendered 
to  the  defendants.     The  jury  found  a  verdict  for  the  plaimiflfs.  Campb.  121. 

Shepherd,  SoHcitor-General,  now  moved  to  set  it  aside,  contending  that  if 
any  chattel  is  pledged,  no  one  has  a  title  to  take  it  out  of  the  hands  of  an  inno- 
cent pawnee,  without  payment  of  the  whole  sum  for  which  it  was  pledged;  and 
the  distinction  is  taken  between  property  acquired  by  any  means  short  of 
felony,  and  that  which  is  acquired  by  felony,  Parker  v.  Patrick,  5  7'«rm 
Jiep.  175. 

GiBBS,  C.  J.  The  case  of  Parker  v,  PatTt-.k  <bcs  not  apply*  There  the 
absolute  property  in  the  goods  was  obtained  by  fraud.  There  may  be  cases, 
in  which  one  person  by  a  gross  fraud  persuades  another  to  make  him  a  good 
title  to  goods ;  and  however  gross  the  fraud,  it  may  be  that  the  former  owner 
may  have  no  right  to  retake  the  goods,  otherwise  than  subject  to  the  pledge. 
But  I  hold,  that  if  the  goods  remain  mine,  I  may  take  them,  notwithstanding 
any  act  whatsoever  which  a  stranger  may  do.  In  the  case  cited  nothing  was 
considered  but  the  distinction  between  goods  obtained  by  false  pretences,  and 
goods  obtained  by  felony;  and  the  statute  21  //^  8.  c.  11,  for  restoring  goods 
obtained  by  felony,  is  adverted  to:  there  the  former  *owner  had  prose-  p^,. 
cuted  to  conviction,  and  obtained  possession  of  the  goods,  and  he  con-  >- 
tended  tltat,  having  so  done,  he  had  a  right  under  the  statute  to  have  them 
restored.  There  is  no  ground  for  granting  a  rule :  if  a  person  sells  lands  with- 
out warranty,  the  title  to  the  deeds  ensures  the  title  to  the  land.  If  there  be  a 
warranty,  then  the  seller  is  entitled  to  the  custody  of  the  deeds,  and  the  pur- 
chaser has  his  warranlia  chartx.  These  deeds  belonged  to  fVelU,  afterwards 
to  his  assignees,  who  represent  him..  Neither  Daniel  nor  Jolm  had  any  right 
over  them,  but  to  hold  them  until  iVelh  had  paid  the  330/.  fVella^s  assignees 
have  tendered  that  money.  This  comes  then  to  the  case,  that  the  person  who 
is  entitled  to  land,  has  a  right  to  the  title-de6(ls  of  that  land.  As  to  the  claim 
of  the  defendants,  it  matters  not  that  they  had  received  the  goods  on  a  valuable 
consideration;  thougli  there  was  nothing  on  the  face  of  such  of  the  deeds  as 
were  deposited  with  them,  which  showed  that  there  was  a  title  in  ff 'ells,  yei 
the  deeds  were  deposited  by  a  person  who  had  obtained  them  by  fraud. 

Rule  refused. 


CARRUTHERS  v.  SHEDDON. 

[1  Marsh.  416.  S.  C] 

A  person  who  has  several  interests  in  n  cargo,  vix.  as  partner  in  7-16th8,  os  consignee  of 
ilic  wiiulc,  and  as  having  a  Ucti  on  ilie  whole  I'ur  advances,  nuiy  protect  them  all  by  one 
insurance,  \yiiliuut  expressing  in  tlic  policy  the  number  or  nature  of  his  interests. 

D.  and  IV.  being  general  partners  under  the  Hrm  of  D.  ^  Co.,  and  D.  ^  Co.  taking  a  share 
with  three  others  in  a  particular  adventure  which  D.  ^  Co.  manage  and  insure  for  the 
account  of  Z>.  (V*  Co.^  it  is  a  latent  ambiguit)^  to  be  explained  by  evidence,  whether  the 
D.  ((•  Co.  fur  whose  account  tlie  insurance  is  made  means  J),  and  W.  only,  or  all  wtio 
are  partners  of  D.  in  that  particular  adventure. 

This  was  an  action  upon  a  policy  of  insurance  for  5000/.,  effected  by  the 
plaintiff,  as  agent,  on  coifec,  by  the  ship  Banger,  at  and  from  ports  of  loading 
in  St,  Domingo  to  lAmdon,  insured  by  "^order  and  for  account  of  Messrs.  p«|  c 
Nathaniel  Dowrick  4-  Co,,  to  return  20/.  per  cent,  on  short  interest.  ^ 
The  plaintiffs  in  the  first  count  averred  interest  in  Nathaniel  Dowrick  and 
John  IVay  to  the  amount  of  all  the  moneys  insured  thereon.     They  also  in 
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eight  subsequent  counts,  otherwise  similar,  made  eight  other  different  averments 
oi  interest;  whereupon  the  defendant  had  obtained  an  order  for  striking  out 
those  eight  counts  upon  the  defendant's  admitting  that  N,  Dowrick  and  John 
JVay  were  N.  Dowrick  fy  Co,,,  and  consenting  that  tlie  defendant  would  not 
take  advantage  of  the  fact  that  any  other  person  belonged  to  the  firm,  if  any 
should  appear  at*the  trial.  At  the  sittings  at  Guildhall  after  Michaelmas  term, 
1815,  before  Gibbs^  C.  J.,  the  cause  was,  therefore,  tried  upon  the  first  count 
only,  upon  the  8ame  ground  on  which  it  would  have  stood,  if  the  record  had 
still  contained  all  the  counts,  with  the  nine  separate  averments  of  interest.  The 
evidence  was,  that  Nathaniel  Dowrick  and  John  Way  alone  were  general  part- 
ners in  business,  under  the  firm  of  N,  Dowrick  fy  Co.^  and  tliat  they  gave  the 
plaintiff,  who  was  an  insurance  broker,  the  order  to  effect  the  insurance  in 
question.  The  cargo  insured  was  shipped  in  consequence  of  a  written  agree- 
ment, dated  in  1810,  and  made  between  Dowrick  and  ff'ay^  therein  mentioned 
to  trade  under  the  firm  of  N.  Dowrick  ^  Co,,  of  the  first  part,  T,  Dixon  of  the 
second  part,  Duncan  Hunter  of  the  third  part,  and  James  Ronayne  of  the 
fourth  part,  which  recited  that  the  four  parties  had  agreed  to  become  partners  in 
an  adventure  of  sundry  goods,  which  Dowrick  and  Way  had,  on  their  own 
separate  and  personal  credit,  actually  and  really,  purchased  and  become  respon- 
sible for,  and  had  shipped  for  Hayii,  to  be  there  sold,  and  the  proceeds  to  be 
invested  in  goods,  and  shipped  for  Europe,  and  to  be  sold  on  the  joint  account 
*161  ^^  ^^^  ^^"^  parties,  who  were  to  be  therein  interested,  *  Dowrick  and  Way 

^  in  7-16ihs,  Dixon  in  4-16ths,  Hunter  in  4-16dis,  nviA  Ronayne  in  l-16ih ; 
and  the  parties  thereby  stipulated,  that  each  should  share  profit  and  loss  in 
those  proportions;  that  Dowrick  and  Way  should  be  the  agents  in  /jondon  for, 
and  have  the  management  in  all  things  of  tlie  adventure,  pay  all  demands,  and 
receive  all  bills  and  proceeds  thereof,  and  that  the  other  three  parties  would 
reimburse  Dowrick  and  fFay  their  advances  with  interest,  and,  upon  request, 
pay  all  expenses  in  proportion.  That  Ronayne  should  be  agent  at  Hayli  for 
ibe  sale  of  the  outward  cargo,  and  the  purchase  of  the  homeward  cargo,  and 
should  have  20/.  monthly  pay  as  master  of  the  ship  Nelson,  and  two  per  cent, 
commission  on  the  sale  of  her,  and  not  less  than  500/.  commission  in  the  whole. 
The  invoice  of  the  coffee  shipped  at  Hayti  on  board  the  Ranger,  and  consigned 
to  Dowrick  and  Way,  by  the  executors  in  that  island  o(  Ronayne,  who  died 
pending  the  adventure,  amounted  to  8156/.  lOs.  7d,  The  coffee  was  lost  on 
the  homeward  voyage.  The  amount  insured  by  this  and  other  policies  was 
0750/.  Hunter  had  become  a  bankrupt,  and  the  widow  of  Ronayne  had  taken 
out  administration  here  to  her  deceased  husband ;  and  these  changes  of  the 
parties  interested  in  the  whole  adventure  occasioned  the  nine  combinations  of 
persons  in  whom  the  interest  was  in  the  omitted  counts  averred  to  be.  The 
defendants  had  already  paid  the  plaintiffs  /ifty-nine  per  cent,^  and  they  now 
contended  that  the  plaintiff's  were  not  entitled  to  recover  more,  upon  the  ground 
that,  although  the  defendants  were  bound  not  to  object  if  some  other  person 
niight  be  proved  to  belong  to  the  firm  of  N,  Dowrick  ^  Co.,  yet  that  N.  Dow- 
rick 4*  Co,  designated  the  house  of  Dowrick  and  Way  engaged  in  general  part- 
nership, and  did  not  mean  all  the  partners  in  this  particular  adventure  of  whom 
».--.  Dowrick  4*  Co,  constituted  only  one.     That  the  words  *must  be  upder- 

■^  stood  according  to  common  parlance,  and  not  as  including  every  person 
who  might  be  secredy  concerned  with  Dowrick  ^  Co,  in  a  single  transaction  ; 
and  that,  therefore,  the  insurance  in  question,  not  having  by  the  terms  of  the 
contract  been  made  on  behalf  or  account  of  any  but  Dowrick  and  Way,  could 
not  now  be  transferred  or  extended  for  the  benefit  of  other  parties  ;  and  since 
the  sum  already  paid  covered  the  7-16th8  which  Dowrick  and  Way  had  in  the 
cargo,  the  action  could  not  be  maintained.  Gibbs,  C.  J.,  tliought,  on  the  evi- 
dence, that  Dowrick  and  Way,  who  were  managers  of  the  whole  adventure, 
meant  to  insure  the  interests  of  all  the  partners ;  but  let\  it  to  the  jury,  directing 
them  that  tliey  should  not  find  the  fact  to  be  so,  from  an  opinion  that  the  justice 
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of  the  case  required  it,  but  that  they  should  consider  whether  in  fact,  when  the 
insurance  was  effected,  the  parties  meant  the  policy  to  be  on  the  interest  of  all 
the  adventurers,  or  upon  the  interest  of  Dowrick  and  ^ay  only:  he  further 
thought  that  if  the  insurance  was  intended  to  be  on  the  interest  o^  Dowrick  and 
li'ay  only,  they  had  an  insurable  interest  upon  which  they  might  recover  under 
this  poHcy  beyond  their  7-16ths  parts,  to  the  amount  of  all  the  advances  they 
had  made  for  the  benefit  of  the  other  partners,  and  for  which  they  had  a  lien 
upon  the  cat^go :  he  also  thought  that,  as  consignees  of  the  cargo,  they  had  an 
insurable  interest  to  the  whole  amount,  for  that  a  consignee  may  insure  as  well 
as  a  principal.  The  jury  expressly  found,  that  by  the  words  N,  Dowrick  Sf 
Co,  in  the  policy,  the  parties  really  meant  all  the  partners  in  the  adventure,  and 
found  a  verdict  for  the  plaintiffs  for  all  the  residue  of  the  subscription,  subject 
to  the  permission,  which  his  lordship  reserved  to  the  defendant,  to  move  to 
enter  a  nonsuit. 

'^Accordingly  Zr</u,  Serjt.,  on  this  day  moved  for  a  uile  nisi.  He  p^.g 
urged  ihat  if  this  insurance  could  prevail,  it  was  capable  of  being  made  ^ 
an  instrument  of  fraud ;  for  if  the  cargo  had  arrived  safe,  the  plaintiffs  might 
have  pretended  that  they  meant  to  insure  only  the  9- 16th  parts  of  Doivrick  and 
JVay,  and  they  would  thereupon  have  been  entitled  to  a  large  return  of  premium 
for  short  interest,  but  in  case  of  a  loss  they  might  assert  as  they  now  did,  that 
the  policy  was  designed  to  protect  the  whole  adventure.  It  was,  therefore, 
necessary  that  the  meaning  of  the  contract  should  be  decided  by  the  construc- 
tion of  the  instrument  itself,  which  was  a  question  for  the  court,  not  for  a  jury ; 
the  construction  of  the  instrument  confined  it  to  the  two ;  for,  first  the  plaintiff 
effects  the  policy  generally  as  agent,  and  afterwards  specifies  the  particular 
interest,  that  o(  Dowrick  ^  Co.,  which  particularizes  those  two  persons  only; 
but  if  extrinsic  evidence  were  admissible,  the  agreement  for  the  partnership 
strongly  showed  that  iV.  Dowrick  4*  Co.,  by  their  own  definition  meant  /)oir- 
rick  and  W^  cry  only.  As  to  any  further  interest  than  the  7-16ths,  which  they 
might  have,  although  it  might  be  insurable,  it  was  not  an  interest  ejusdem 
generis  as  the  7-16ihs,  and  if  Dowrick  and  ff^ay  intended  to  protect  two  dis- 
tinct species  of  interest  by  one  contract,  the  policy  ought  so  to  have  specified 
them ;  since  it  had  not,  they  could  not  recover  on  both,  but  were  bound  at  the 
trial  to  elect  on  which  species  of  interest  they  would  recover,  and  here  ihey  had 
elected  .their  7-16ths,  which  were  already  satisfied. 

The  court  was  unanimous  that  Dowrick  and  fVay  might  protect  all  their 
species  of  interest  under  one  policy,  and  that  it  was  unnecessary  to  express  in 
the  policy  the  nature  of  the  several  interests  which  they  possessed ;  nor  were 
they  bound  to  make  any  election.  *And  after  having  considered  the  p^^g 
point,  because  it  had  been  reserved,  the  court  all  perfectly  agreed  that  the  ^ 
verdict  was  right. 

Rule  refused. 


WOODROFFE.  q.  t.  v.  WILLIAMS. 

[1  Marsh.  419.    S.  C] 

The  altegatiuns  in  a  rule  of  court  do  not  prove  the  facts  alleged. 

The  court  will  not  alter  the  memorandum  of  a  declaration  in  a  penal  action  at  the  mere 
instance  of  the  plaintiff,  without  a  reason  shown. 

The  plaintiff,  in  Michaelmas  term,  55  O.  3,  delivered  his  declaration  on  the 
statute  for  usury,  intitled  of  that  term.  Pe//,  Serjt.,  had  obtained  a  rule  rdsi  to 
amend  by  intitling  it  of  Michaeimas  term,  54  O.  3. 
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Shepherd^  Solicitor-General,  showed  cause,  suggesting  that  the  writ  on  which 
the  action  was  commenced  was  returnable  in  Miehatlmas  term,  54  G.  3,  (but 
neither  party  had  any  affidavit,  stating  the  time  when  the  writ  was  returnable,) 
and  that  the  plaintiff's  object  was,  to  entide  the  declaration  within  a  year  after  the 
usury  committed :  the  court  would  not  permit  an  amendment  in  a  penal  action. 

/'f//,  in  support  of  his  rule,  urged,  that  an  allegation,  which  there  was  in  the 
rule  of  the  time  when  the  writ  was  returnable,  was  evidence  of  the  fact.  But 
if  otherwise,  yet  the  memorandum  of  the  declaration  was  mere  form,  it  was  of 
the  plaintiff's  dictation,  and  the  court  would,  as  of  course,  alter  it  to  any  time 
the  plaintiff  wished.  In  the  present  term  the  Court  of  King's  Bench  had 
amended  a  misnomer  in  a  Christian  name  in  an  action  for  usury.  Mestaer  v. 
Hunt. 

The  amrt  held  that  the  allegation  in  the  rule  did  not  prove  the  fact:  that 
*901  ^^®  ^^^  mere  suggestion  of  the  *party.  This  application  was  made  on 
^  no  affidavit  whatever.  The  plaintiff  said  the  amendment  would  let  him 
into  a  case,  from  which,  if  the  present  memorandum  stands,  he  is  excluded ; 
the  court  could  not  help  that :  he  had  shown  no  facts  to  induce  them  to  let  him 
iQio  that  case,  and,  therefore,  they  saw  no  ground  for  granting  the  application. 

Rule  discharged. 


CIRAGNO  V.  HASSAN. 

[1  Marsh.  421.  S.  C] 

The  court  will  not  decide  a  motion  for  security  for  costs  on  ihe  merits  of  (he  canse. 
Security  for  costs  is  not  exacted  so  long  as  the  plaintifi* remains  in  this  country. 

Shepherd,  Solicitor-General,  moved  that  tlie  plaintiff,  who  was  a  Greek 
sailor  on  board  a  Turkiak  vessel  of  Smyrna^  whereof  the  defendant  was  mas- 
ter, might  give  security  for  costs  in  this  action,  which  was  brought  to  recover 
wages  for  the  plaintiff's  labor  as  a  mariner.  He  would  have  gone  into  the 
circumstances  of  the  case,  which,  as  sworn  to,  showed  that  nothing  was  due, 
and  that  the  plaintiff  had  been  guilty  of  mutiny,  and  was  about  to  leave  this 
country.  He  admitted  he  had  found  no  case  where  security  had  been  granted 
while  the  plaintiff  remained  in  this  country. 

The  court  held,  first,  that  they  could  not  decide  motions  for  this  purpose 
according  to  the  merits  of  the  case,  and  secondly,  that  security  for  costs  was 
never  exacted  on  the  ground  that  the  plaintiff  was  about  to  go  abroad.  It  was 
necessary  that  he  should  actually  have  leA  the  country. 

Rule  refused. 


•21]  ♦PRIDEAUX,  plaintiff;  GIFFORD,  deforciant. 

[1  Marsh.  422.    S.  C] 

The  court  permitted  a  fine  9ur  coneeaii  to  pass,  which  comprised  an  estate  for  the  lives 
of  two  and  the  survivor »  and  a  contingent  reversion  in  fee  in  the  same  tenements  on  the 
failure  of  issue  of  the  conusors. 

Hetwood,  Serjt.,  on  a  former  day  in  this  term  moved  that  this  iSne  might 
pass.    The  concord  was,  that  •<  whereas  Nathaniel  Oifford  and  JFbrttme  his 
Vol.  I.— 62. 
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vife  hold  the  tenements  aforesaid  to  him  the  said  Nathaniel  during  his  life,  and 
after  his  decease,  to  her  the  said  Fortune  during  her  life,  and  the  same  teuements 
after  the  decease  of  the  survivor  of  them  the  said  Nathaniel  and  Fortune  are  lo 
remain  to  the  use  of  all  and  every,  or  such  one,  or  more  of  the  children  of  the 
said  Natlianiel  by  the  said  Fortune^  and  the  heirs  of  the  body  of  all  and  every, 
or  any,  of  the  said  children,  in  such  proportions,  manner,  and  form,  as  the  said 
Nathaniel  and  Fortune  by  any  deed  or  deeds,  writing  or  writings,  to  be  by 
them  jointly  executed  in  the  presence  of,  and  attested  by  two  witnesses,  shall 
jointly  hmit,  direct,  and  appoint,  and  in  default  of  such  joint  limitation,  direc- 
tion, or  appointment,  then  as  the  survivor  of  them  the  said  Nathaniel  SLUfl  For- 
tune shall  by  any  such  deed  or  writing,  or  by  hb  or  her  last  will,  to  be  signed 
and  published  in  the  presence  of  three  or  more  witnesses,  limit,  direct,  and 
appoint,  and  for  want  of  any  such  direction,  limitation,  or  appointment,  to  the 
use  of  the  child  or  children  in  equal  shares,  as  tenants  in  common,  and  the  heirs 
of  his  or  her  or  their  body  or  respective  bodies  issuing,  with  cross  remainders 
in  like  manner  between  them ;  and  in  default  of  such  issue,  the  said  tenements 
will  belong  to  the  survivor  of  them  the  said  Nathaniel  and  Fortune,  his  or  her 
heirs  and  assigns  for  ever ;  the  said  Nathaniel  and  Fortune  have  granted  to  the 
aforesaid  Neast  Grevile  and  Francis  Grevile,  and  the  heirs  of  the  said  Neoit 
Grenile^  '^the  aforesaid  tenements  with  the  appurtenances,  and  all  and  p^ao 
whatsoever  the  said  Nathaniel  and  Fortune  have  therein,  to  hold  the  said  ^ 
tenements  with  the  appurtenances  unto  the  said  Neast  Grevile  and  Francis 
Grevile,  and  the  heirs  of  the  said  Neast  Grevile,  during  tlie  lives  of  the  said 
Nathaniel  and  Fortune,  and  the  life  of  the  survivor  of  them,  and  also  from  and 
after  the  several  deceases  of  he  said  Nathaniel  and  Fortune,  and  failure  of  such 
child  and  children  of  their  bodies,  and  of  the  issue  of  such  child  and  children, 
to  whom  respectively  the  said  tenements  are  to  remain  as  aforesaid,  and  from 
thenceforth  the  said  tenements  wholly  to  remain  to  them  the  said  Neast  Grecile 
and  Francis  Grevile,  and  the  heirs  of  the  said  Neast  Grevile,  for  ever.  And 
moreover  the  said  Nathaniel  and  Fortune  do  grant,  for  themselves  and  their 
heirs,  that  they  will  warrant  against  themselves  and  their  heirs  to  the  said  X 
Grevile  and  /'.  GrevUe,  and  the  heirs  of  the  said  iV.  Grenile,  the  tenements 
aforesaid  during  the  several  lives  of  the  said  Nathaniel  and  Fortune,  and  the 
life  of  the  survivor  of  them,  and  also  the  reversion  or  remainder  thereof  for 
ever,  after  the  death  of  the  survivor  of  them,  and  such  failure  of  the  issue  of 
their  bodies  as  aforesaid.  And  for  this,"  &c.  The  cyrographer  had  objected 
to  the  passing  of  this  fine.  The  court  postponed  the  consideration  of  the  ques- 
tion until  the  present  day,  when  the  cyrographer,  upon  notice  given  him, 
attended,  and 

OnsloWf  iSerjt.,  for  him,  stated  the  objection  to  be,  that  this  was  an  attempt 
to  include  two  distinct  tines,  a  tine  sur  concessit,  and  a  fine  sur  conusance  de 
droit  tanlum  in  the  form  of  one  fine.  This  is  not  permitted,  Ixizenby  v. 
Knight,  Barnes,  210;  it  was  there  urged  ^that  a  tine  was  but  in  the  ^,^4 
nature  of  a  conveyance,  and  the  party  might  have  it  in  what  manner  he  ^ 
pleased,  at  his  peril;  but  the  court  held,  that  that  sort  of  double  fine,  sur  conces- 
sit, smd  sur  conusance  de  droit  tantum  was  unprecedented;  and  the  party 
obtained  permission  to  strike  out  that  part  which  was  sur  concessit.  So  far  as 
appeared,  both  parts  of  that  fine,  as  well  as  of  this,  related  to  the  same  land. 
The  addition  of  the  words  *'  for  ever"  made  the  distinction  between  the  fine  svr 
concessit  and  the  fine  de  droit  tantum.  The  cyrographer  had  in  the  office  no 
precedent  for  letting  the  reversion  in  fee  pass  annexed  to  the  fine  sur  concessi!, 
though  that  was  properly  applicable  to  the  life  estate.  This  was  an  attempt  to 
include  two  conveyances  on  one  stamp,  and  it  was  the  officer's  duty  to  guard 
the  revenue.     He  prayed  costs  for  the  cyrographer. 

Hey  wood,  in  support  of  his  application,  urged  that  in  Ludlow  v.  Drummond, 
ante,  ii.  84,  the  life  estate  and  the  reversion  were  both  conveyed  in  one  fine, 
and  the  law  of  that  case  had  not  been  impugned.     This  was  altogether  merely 
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a  fine  sur  concessit^  by  which  the  parties  purport  to  convey  the  estate  for  life 
of  Gifford  and  Fortune  his  wife,  and  also  their  contingent  interest  in  fee.  The 
difference  between  these  two  species  of  fine  is,  that  the  fine  sur  concessit  states 
that  he  granted,  and  the  fine  de  droit  tanium,  is,  that  he  hath  acknowledged. 
It  had  been  questioned  whether  a  fine  sur  concessit  passes  a  fee,  but  Hey  wood 
was  prepared  to  argue,  that  a  fine  sur  concessit  passes  every  interest  which  a 
man  has,  Pigot  v.  Earl  of  Sarum^  T.  Jones,  69,  an  hundred  and  fifty  years 
since  it  was  perfectly  understood  what  a  fine  sur  concessit  was,  but  it  be- 
came disused  because  of  the  necessity  of  suing  out  execution.    fVest  Si/mb, 

*oAi  *P^^l  ^'  '*  ^^*  ^^*  ^^'^*  ^^^  ^^  precedents  in  which  a  reversion  in  fee  is 
■*  ^  conveyed  after  a  particular  estate  by  a  fine  sur  concessit. 

Per  curiam.  We  think  this  fine  ought  to  be  permitted  to  pass,  but.no 
reflection  whatever  ought  to  be  cast  on  the  ofHcer  for  the  doubts  he  has  ex- 
pressed :  on  the  contrary,  he  is  entitled  to  praise,  whenever  he  has  any  doubts, 
for  bringing  them  before  the  court.  Some  precedents  produced  to  us  now  by 
the  ofiicer,  so  long  back  as  the  time  of  Gould,  J.,  show  abundantly  that  it  has 
not  been  the  practice  to  imite  in  the  fine  sur  concessit  the  grant  of  a  reversion 
in  fee  with  that  of  a  particular  estate.  One  of  them  is,  **  It  appearing  that  part 
of  the  premises  are  in  possession,  and  part  in  reversion,  it  is  ordered  that  the 
fine  be  amended  by  striking  out  the  premises  in  possession,  and  letting  it  stand 
as  to  the  premises  in  reversion  only,  the  parties  having  levied  a  new  fine  of  the 
premises  in  possession ;"  it  appears  by  this  precedent  that  the  parties,  having 
levied  a  fine  of  both,  viz.  of  certain  part  of  the  premises  in  possession,  and  of 
other  part  in  reversion,  entertained  doubts  whether  the  fine  was  good  as  to  both. 
It  is  sufficient  to  say,  this  was  a  case  where  the  party  himself  doubted  of  the 
operation  of  the  fine,  and  came  to  the  court  for  the  amendment;  in  two  of  these 
instances  the  fines  were  of  differeni  sorts,  one  before  ffilmot,  J. :  he  ordered 
that  it  should  be  altered  to  a  fine  sur  concessit  only:  what  the  other  part  of  it 
was,  it  does  not  appear.  It  is  true  the  court  will  not  permit  a  fine  to  pass,  wlicn 
there  b  something  grossly  blundering  on  the  face  of  it,  but  the  court  will  not 
take  on  themselves  to  decide  here  on  the  operation  or  goodness  of  the  fine;  it 
is  our  duty  only  to  see  that  the  fine  passes  in  the  usual  form ;  it  is  at  the  peril 
of  tlie  party,  what  is  its  effect. 

Fiat. 


•25]  •BALBI  9.  BATLEY. 

[1  Marsh.  424.    S.  C] 

Affidavit  to  hold  to  bail  on  promissory  notes,  must  state  that  the  defendant  is  indebted  to 

the  plaiutifT. 

Best,  Serjt.,  had  obtained  a  rule  nisi  to  discharge  the  defendant  out  of  ens- 
tody  on  mesne  process,  on  a  defect  in  the  affidavit  to  hold  to  bail,  which  averred 
that  the  defendant  was  indebted  to  the  plaintiff  on  certain  promissory  notes  of 
the  dates  and  sums  therein  stated,  and  payable  at  days  long  since  passed,  but 
did  not  say  that  they  were  given,  or  payable,  or  indorsed  to  the  plaintiff. 

Vaughan^  Serjt.,  showed  cause.  It  may  be  inferred  that  the  bills  were  pay- 
able to  the  plaintiff,  for  it  is  sworn  the  defendant  was  indebted  to  the  plaintiff. 

Per  curiam.  That  argument  would  overthrow  all  the  cases  of  enlargement 
for  a  defect  in  the  affidavit  that  ever  were  decided. 

Rule  absolute.! 

1  [See  7  Tannt.  171,  Matku  v.  Fras9r,  and  the  coses  there  cited.  3  Bam.  &,  Aid.  496, 
Edwardt  v.  DiekJ 
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WILSON  V.  F0R8TER. 

[1  Marsh.  425.    S.  C.J 

The  seizure  and  sale  of  a  vessel  by  a  neutral  state,  no  sentence  of  condemnation  by  any 

competent  court  being  shown,  does  not  chanse  the  property. 
Tbereforc,  where  in  such  a  case  the  master  had  re-purchased  the  vessel,  though  he  acted 

without  auihoriiy  from  the  assured,  who  refused  to  accept  the  ship  or  repay  him  the 

f»rice,  the  assureds  who  had  not  abandoned,  were  not  permitted  to  recover  for  a  total 
039. 

This  was  an  action  on  a  policy  subscribed  by  the  defendant  for  200/.  on  the 
ship  Agatha^  valued  at  2100/.,  and  freight  valued  at  900/.,  from  Lieerpool  \o 
lier  port  of  discharge  in  the  Baltic  and  Gulf  of  Finland^  against  all  risks  until 
the  cargo  should  be  safely  ware-housed  at  the  final  ports  or  places  of  discharge, 
and  at  the  free  disposal  of  the  consignee.  The  declaration  averred  interest  in 
the  plaintiff,  and  a  total  loss  of  ship  and  freight  by  seizure  and  arrest  of  the  ship 
and  the  goods  she  had  on  board,  near  Piilau,  by  persons  unknown,  ^and  ^^..^ 
contained  a  count  for  money  had  and  received.  The  defendant  paid  *- 
generally  into  court  110/.  At  the  trial  before  Gibbs,  C.  J.,  at  Gitiidhall,  at  the 
sittings  after  Easter  term,  1814,  a  verdict  was  found  for  the  plaintiff  for  200/., 
subject  to  a  case.  The  plaintiff  was  sole  owner  of  the  Agatha^  which  sailed 
with  a  cargo  of  goods,  taken  in  on  freight  at  Liverpool^  for  Pillau,  In  her 
course  she  was  run  down  by  another  vessel,  and  lost  an  anchor  and  cable,  and 
was  otherwise  damaged.  She  arrival  in  Piilau  roads,  and  af\er  running  upon 
the  bar  and  increasing  her  damage,  she  sailed  into  Piilau  harbor,  where  slie 
was  immediately,  with  her  cargo,  seized  by  the  officers  of  the  government 
there  ;  the  crew  were  dischat^d,  and  the  master,  whose  residence  was  at  Piilau, 
remained  there,  but  had  no  cotnmand  over  her,  and  did  not,  nor  could  use  any 
means  to  recover  the  possession  of  the  ship  on  account  of  his  owner  until  tlie 
1st  oi  April ^  1811,  when  the  maritime  court  at  Piilau  put  up  to  public  sale  by 
auction  the  ship  Agalha^  detained  by  the  Prussian  government  at  Pillav. 
The  master  at  that  sale  became  the  purchaser  for  five  hundred  and  fifty-two  rix 
dollars,  on  payment  of  which  the  ship  was  delivered  to  him,  and  he  was  at  lih- 
erty  to  sail  with  her  from  Piilau  in  any  direction  he  thought  fit;  and  he  had 
the  command  of  her  in  the  same  manner  as  before  her  seizure.  The  vessel 
>vas  not  then  in  a  sea-worthy  state,  or  capable  of  prosecuting  her  voyage  in  tho 
Jialtic^  or  returning  to  Great  Britain^  without  being  repaired.  The  master, 
being  examined  as  a  witness,  stated  that  he  recovered  possession  of  the  ship  by 
so  purchasing  her,  and  that  in  his  judgment  it  was  the  most  advantageous  coarse 
that  could  be  taken  for  his  owner,  to  recover  the  possession  of  her  by  paying,' 
that  sum  at  the  auction,  on  which  occasion  he  considered  himself  as  acting  as 
the  owner's  agent.  He  had  been  appointed  master  by  the  owner,  with  the 
same  authority  *as  masters  of  ships  are  usually  entrusted  with.  Having  r^n. 
taken  possession  of  her,  he  caused  her  to  be  repaired,  and  navigated  her  ^ 
safely  home  to  London,  The  owner  had  notice  that  she  was  arrived  in  the 
Thames^  and  that  the  master  held  her  there  for  him,  and  on  his  account,  and 
was  ready  to  have  delivered  her  up  to  him  or  his  agents,  if  it  had  been  required; 
and  the  owner  might  then,  if  he  had  thought  fit,  have  had  possession  of  the  ship 
in  a  perfectly  safe  and  sea-worthy  state.  A  bottomry  bond  had  been  given  by 
the  master,  at  Piilau,  for  the  money  with  which  he  had  repurchased  the  ship, 
which  the  owner  refused  to  pay :  after  the  ship's  arrival,  that  bond  was  put  in 
suit  in  the  Court  of  Admiralty,  and  the  vessel  was  taken  possession  of  by  the 
marshal  of  that  court.  On  the  2d  oi  December,  1812,  a  decree  of  sale  was 
made  in  favor  of  the  holder  of  tlie  bottomry-bond,  and  on  the  2 1st  o(  January 
following  a  commission  of  sale  was  issued,  under  and  in  pursuance  of  which  the 
ship  was  sold  by  public  auction  at  Hull,  and  the  proceeds  of  the  sale,  and  the 
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whole  of  the  homeward  freight,  were  paid  over  by  the  registrar  of  the  Court  of 
Admiralty  to  the  holder  of  the  bottomry-bond  under  that  decree.  It  was  admit- 
ted that  the  plaintiff  was  entitled  to  a  total  loss  on  the  freight. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff  was  en- 
tided  to  recover  a  total  loss,  or  only  an  average  loss  upon  the  ship.  If  the 
former,  the  verdict  was  to  stand  for  90/.  residue  of  the  200/.,  after  deducting  the 
110/.  paid  into  court;  if  the  latter,  the  damages  were  to  be  reduced  to  such 
sum  ad  an  arbitrator  should  ascertain,  and  if  the  same  should  not  exceed  55/. 
per  eent,^  a  vertlict  was  to  be  entered  for  the  defendant 

LenSj  Serjt.,  for  the  plaintiff,  argued  that  the  repurchase  of  the  vessel  was 
*281   not  an  act  within  the  scope  *of  the  master^s  authority,  and  that  he  could 

-^  not,  by  constituting  himself  agent  for  his  owner,  bind  his  owner  by  an  act 
which  the  latter  refused  to  ratify,  lie  admitted  that  an  ordinary  capture,  fol- 
lowed by  a  recapture,  would  not  divest  the  property  of  the  ship  out  of  the 
assured.  But  in  tliis  case  the  Prussian  government  had  by  their  sentence  of 
condemnation  absolutely  changed  the  property,  and  it  was  indifferent  to  the 
underwriters  whether  at  the  sale  made  under  that  sentence  the  master  or  any 
other  person  had  been  the  purchaser.  This  was  distinguishable  from  the  case 
of  Macmaslers  v.  Slioolhred^  1  Esp.  237,  because  there  the  captors  had  been 
a  month  in  possession  before  the  re-sale.     This  was  a  completely  new  tide. 

Vaughariy  Serjt.,  contra^  was  stopped  by  the  court. 

GiBBS,  C.  J.  There  is  another  question  here,  whether  the  assured,  the 
ship  being  restored  to  them,  have  not  a  right  to  take  possession  of  her?  What 
is  there  to  alter  the  property?  Supposing  that  she  had  been  condemned  by  a 
judgment  in  any  court  of  Prussia,  on  any  fiscal  law  of  that  country,  it  alters 
the  property,  but  here  it  does  not  appear  that  there  is  any  such  judgment;  and 
the  mere  seizing  and  selling  does  not  create  a  forfeiture,  nor  change  the  property. 
Here  was  no  war,  and  the  question  is,  whether  in  that  case,  the  ship  being 
taken  by  violence,  and  the  plaintiff  getting  it  back,  the  property  is  not  unchanged. 
Suppose  the  assured  chose  to  take  to  the  property,  could  the  master  stand  out 
against  them,  as  having  bought  her  under  a  good  tide  ?  On  the  case,  as  it  stands^ 
there  appears  only  an  unlicensed  seizure  of  this  vessel.  The  captain  purchases 
her  from  those  who  have  seized  her,  and  has  brought  her  home:  the  former 
<201  owners  have  a  right  to  say  that  the  ship  having  *been  bought  of  those  who 
-J  had  seized  her,  still  continues  their  property.  I  do  not  know  that  the 
ransom  here  was  illegal,  so  not  like  the  case  of  Parsons  v.  Scott^  ante,  ii.  363. 
That  was  illegal  by  the  act  of  parliament  against  ransom. 

Judgment  for  the  defendant,  subject  to  the  arbitrator's  award  on 
the  amount  of  the  average  costs. 


SUrrON  V.  CLARKE. 

[1  Marsh.  429.    S.  C] 

Several  tort  fcoBors  who  unite  in  an  injurious  act,  may  bo  sued,  each  one  tinffly. 

If  a  trench  cut  in  the  county  of  N.  cauaes  the  piaintifl''a  lands  to  be  overffowred  in  the 
county  of  W.^  although  a  statute  requires  ail  actions  to  be  brought  and  tried  in  the 
county  where  the  cause  of  action  arises,  the  action  may  be  brought  and  tried  in  W. 

If  a  statute  directs  that  an  action  shall  be  commenced  within  six  months  after  the  matter 
or  thing  for  which  such  action  ahall  be  brought,  and  in  consequence  of  the  cutting  of  a 
trench  «  fall  of  rain  causes  the  plaintiff's  land  to  be  overflowed,  first  within  six  months, 
and  again  after  six  months  from  cutting  the  trench,  whether  the  action  must  be  brought 
within  six  months  from  the  cutting  of  the  trench,  or  within  six  months  from  the  percep* 
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tion  of  the  first  prejadicial  effect,  or  whether  it  may  be  brought  within  six  months  from 
the  last  injury,  quare. 

One  who  in  the  exercise  of  a  public  function  without  emolument,  which  he  is  compelUbie 
to  execute,  acting  without  malice,  and  according  to  his  best  skill  and  diligence,  and 
obtaining  the  best  information  he  can,  does  an  act  which  occasions  consequential  damage 
to  a  subject,  is  not  lioble  to  an  action  lor  such  damage. 

The  trustees  of  a  turnpike  road,  empowered  to  make  watercourses  to  prevent  the  road 
from  being  overflowed,  directed  their  surveyor  to  present  a  plan  for  carrying  off  the 
water  of  an  adjacent  brook:  he  recommended,  and  on  that  recommendation'they  adopt- 
ed.  and  caused  him  to  make,  a  wide  channel  from  the  road,  gradually  narrowmg,  and 
conducting  the  water  into  the  ordinary  fence  ditches  of  the  plaintiff's  land,  which  were 
insufficient  to  discharge  it,  and  his  land  was  consequently  overflowed.  Held  that  no 
action  lay  against  the  chairman  of  the  trustees  who  signed  the  order  for  cutting  this 
trench. 

This  was  an  action  upon  the  case.  The  plaintifT  declared,  that  by  an  act,  5 
G,  3,  for  repairing  and  widening  a  road  from  Banbury  to  Lutierworih^  any 
five  or  more  trustees,  or  iheir  surveyors,  were  empowered  to  cut  any  water- 
courses, in,  through,  or  across  any  lands  or  grounds,  in  order  to  drain,  or  pre- 
vent the  roads  from  being  overflowed,  making  such  reasonable  ^satisfac-  p,<.^ 
tion  to  the  owners  or  occupiers  of  such  lands  or  grounds  for  the  damages  ^ 
they  should  thereby  sustain,  as  to  any  seven  or  more  trustees  should  seem  rea- 
sonable ;  and  that  the  plaintiff  was  possessed  of  divers  closes  near  to  a  road  in 
that  act  mentioned,  in  HlU'morton^  in  the  county  of  Warwick^  and  he  being  so 
possesseil,  on  the  10th  o^  June,  1812,  a  certain  watercourse  had  been  made  and 
dug  by  the  defendant  from  that  road  into  certain  land  near  to  the  plaintiff  *8  land, 
under  color  of  powers  and  authorities  given  by  that  act,  but  of  so  insuflicieat 
breadth,  depth,  and  length,  that  by  means  of  the  narrowness  and  insufficiency 
thereof,  and  of  the  same  not  having  been  continued  a  suflficient  distance  from  the 
road,  large  quantities  of  water  from  time  to  time  flowing  to  the  same,  on  the  1st 
of  October y  1812,  and  on  divers  days  afterwards,  had  run  and  flowed  in  and 
upon  the  plaintiff  *s  lands,  and  damaged  the  same,  and  thereby  the  plaintiff  had 
sustained  damage:  yet  the  defendant,  being  one  of  the  trustees,  knowing  the 
premises,  but  contriving,  and  wrongfully  and  injuriously  intending  to  injure  the 
plaintiff,  on  the  Ist  of  ./t/nf,  1813,  and  from  thence  for  a  long  time,  wrongfully 
and  injuriously  kept  and  continued  that  watercourse  or  drain  of  such  insuflScient 
breadth,  and  depth,  and  length,  and  by  reason  thereof,  and  of  the  watercourse 
not  having  been  continued  a  sufficient  distance,  on  the  1st  of  June,  1813,  and 
on  divers  days  afterwards,  water  which  had  flowed  unto  and  into  that  insufficient 
watercourse,  overflowed  the  same,  and  flowed  unto,  into,  and  over  the  plaintiff's 
land,  and  continued  thereon  a  long  time,  and  thereby  damaged  the  plainiifl!''s 
corn,  turnips,  grass,  and  herbage,  and  thereby  the  plaintiff  sustained  damage, 
whereof  the  defendant  afterwards  had  notice ;  and  although  the  defendant,  as 
such  trustee,  was  requested  by  the  plaintiff  so  to  do,  yet  he  had  not  as  yet  made 
reasonable  satisfaction  to  the  plaintiff  for  the  damages,  but  had  refused  *so  r^^. 
to  do,  contrary  to  the  statute.  The  second  count  stated  that  the  water-  ^ 
course  was  wrongfully  and  injuriously  made  so  insufficiently,  that  by  means  of 
the  insufficiency  thereof,  water  from  time  to  time  flowing  to  the  same,  on  divers 
days  had  run  and  flowed  in  and  upon  the  plaintiff's  lands,  and  that  the  defend- 
ant, being  a  trustee,  and  knowing  the  premises,  wrongfully  and  injuriously  con- 
tinued the  watercourse  so  insufficiently  made,  and  by  reason  thereof  the  water 
which  had  flowed  to  the  insufficient  watercourse,  overflowed  the  same,  and  ran 
over  the  plaintiff's  land,  and  occasioned  the  damage.  The  third  count  stated, 
that  the  plaintiff  was  possessed  of  closes,  and  that  the  defendant  wrongfully  and 
injuriously  continued  near  to  them  a  watercourse  so  insufficiently  and  improp- 
erly m:ide,  that  by  reason  thereof  large  quantities  of  water  which  had  run  there- 
to* overflowed  the  same,  and  flowed  into  and  over  the  plaintiff *8  closes,  and 
occabioned  the  damage.  The  fourth  count  alleged  the  plaintiff's  possession  of 
three  closes,  and  that  the  defendant  wrongfully  and  injuriously  caused  and  pro- 
cured large  quantities  of  water  to  run  and  flow  in,  upon,  and  over  those  closes. 
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and  to  continue  in  and  upon  the  same  for  a  lon^  time,  and  thereby  injured  the 
crops.    The  defendant  pleaded  the  general  issue.    The  act  contained  the  power 
alleged  in  the  declaration,  to  cut  watercourses,  and  also  powers  enabling  the 
trustees  (o  purchase  lands  for  widening,  turning,  or  altering  any  road,  and  directed 
the  mode  in  which,  when  the  owners  were  incapacitated  to  treat,  or  neglected 
to  treat  on  the  terms  of  sale,  a  jury  should  be  impannelled  to  inquire  wh:it 
damages  would  be  sustained  by,  and  what  recompense  or  satisfaction  should  be 
made  to  such  owners,  occupiers,  or  other  persons  interested,  for,  or  upon  account 
of  the  taking  of  such  land,  grounds,  or  hereditaments  into  the  roads,  or  of  turn- 
ing such  road  into  or  through  any  such  lands,  grounds,  or  hereditaments; 
f^^  *and  atler  the  jury  should  have  inquired  and  ascertained  such  damage  and 
"•^  recompense,  the  trustees  were  to  adjudge  the  sums  so  assessed,  to  be  pnid ; 
and  upon  payment  or  tender,  the  land  was  to  be  vested  in  the  trustees.    And  il 
any  action  should  be  brought  against  any  person  for  any  thing  done  in  pursu- 
ance of  tliat  act,  or  in  relation  to  the  matters  therein  contained,  such  action  was 
to  be  commenced  within  six  months  next  after  the  doing  the  matter  or  thing  for 
which  such  action  should  be  brought,  but  not  afterwards,  and  was  to  be  brought, 
laid,  and  tried  in  the  county  where  such  cause  of  action  should  arise,  and  not  in 
any  other  county ;  and  the  defendants  might  plead  the  general  issue,  and  give 
the  special  matter  in  evidence.     The  cause  was  tried  at  the  fVarttick  summer 
assizes,  1814,  before  Chambre,  J.     The  case  was,  that  the  defendant  was  one 
of  the  trustees  under  this  turnpike  act,  and  chairman  of  their  meetings.    A  road 
in  ilie  county  of  Northampton,  which  led  from  ff'eedon  towards  ,Lutterworth, 
was  subject  after  heavy  rains  to  be  flooded  by  the  water  of  an  adjacent  brook. 
The  trustees,  at  a  meeting,  at  which  the  defendant  presided,  ordered  a  surveyor 
to  examine  the  spot,  and  prepare  a  plan  for  rectifying  this  mischief,  who  accord^ 
ingly,  at  a  subsequent  meeting,  made  his  report,  and  produced  a  plan  w^hich  the 
defendant,  as  chairman,  and  six  other  commissioners  adopted,  and  which  was 
accordingly  executed  in  May,  1812,  whereby  a  cut  nine  feet  wide,  and  two  or 
three  deep,  was  made  from  the  road  through  the  close  of  a  Mr.  Satcheil  in 
yorthamptonshire:  in  its  progress  through  the  four  next  closes,  it  was  nar- 
rowed to  five  feet,  and  it  terminated  at  an  old  fence  ditch  which  was  not  at  all 
widened,  and  which  discharged  itself  into  the  fence  ditch  of  the  plaintiff's 
closes,  the  width  whereof  was  three  feet  only:  through  this  cut  was  turned,  first 
#»»-j  the  whole,  but  afterwards,  in  consequence  of  the  plaintiff's  *remon- 
-'  strances,  one  half  only,  of  the  water  of  the  brook,  the  whole  of  which  had 
for  fifty  years  preceding  discharged  itself  by  another  course :  the  plaintiffs 
ditch  not  being  of  dimensions  adapted  to  carry  off  so  large  a  body  of  water  as 
now  passed  into  it  by  the  new  course,  the  water,  after  heavy  rains,  overflowed 
it,  and  stagnated  on  the  plaintiff's  land,  situate  in  the  county  of  fVarwicky  and 
damaged  his  crops.     The  first  injury  Vas  perceived  in  October,  1812,  within 
six  months  after  the  cutting  of  the  trench,  whereupon  the  plaintiff  had  made 
several  applications  to  the  defendant  individually  to  remedy  the  mischief,  but 
had  never  applied  to  the  commissioners  collected  at  any  meeting,  where  alone 
they  were  authorized  to  act.     In  May  preceding  the  trial,  the  land  was  again 
overflowed,  and  the  plaintiff's  crops  materially  injured;  whereupon  the  present 
action  was  brought.     No  improper  motive  was  imputed  to  the  defendant,  and 
the  plaintiflf  himself  produced  evidence  of  declarations  of  the  defendant,  that 
when  he  ordered  the  work,  he  did  not  foresee  the  injurious  effect.     Three 
objections  were  made  by  the  defendant:  1.  That  the  act  of  the  defendant,  of 
which  the  plaintiff*  complained,  was  the  making  the  new  cut,  and  that  the  action 
not  being  brought  within  six  months  after  it  was  made,  was  now  out  of  time. 
To  which  it  was  answered,  that  every  continuance  of  the  nuisance  was  a  new 
cause  of  action,  and  that  the  suit  was  commenced  within  six  months  afWr  the 
last  ininry  sustained.     2dly.  That  the  action  could  not  be  maintained  against 
a  single  trustee,  but  that  all  ought  to  have  been  joined  who  concurred  in  making 
the  order.     3dly.  That  the  act  complained  of  being  an  act  done  by  the  defendt 
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ant  within  the  scope  of  his  power  as  commissioner,  and  no  malicious  motire 
being  either  alleged  or  proved,  tlie  action  could  not  be  maintained.  Chambre^  J., 
was  of  opinion,  that  there  was  no  objection  to  the  form  of  the  action  for  waut 
of  ^parties ;  that  the  clause  above  stated  for  making  compensation  was  p«» . 
not  applicable  to  this  case,  but  only  to  the  case  o(  land  taken  for  making  ^ 
roads.  The  act  gave  the  commissioners  a  general  and  unlimited  discretion  to 
make  watercourses  through  any  lands  or  grounds  for  the  purpose  of  turning 
water  from  the  roads,  makuig  satisfaction  to  the  occupiers,  and  the  commis- 
sioners, and  the  defendant  as  one  of  them,  had  done  no  more  than  they  were 
authorized  by  the  statute  to  do.  And  it  appeared  that  the  trustees  had  acted 
under  tlie  advice,  and  according  to  a  plan  given  them  by  a  surveyor,  and  were 
actuated  by  no  improper  motive.  The  action,  therefore,  could  not  be  main- 
tained. The  plaintiff  ought  to  have  applied  for,  and  might  perhaps  have  ob- 
tained from  the  commissioners,  under  the  discretion  which  Uiey  possessed,  a 
satisfaction.  That  satisfaction  could  not  be  made  in  the  first  instance,  because 
the  effect  was  not  foreseen.  Possibly  the  Court  of  King's  Bench,  on  applica- 
tion, would  have  granted  a  mandamus  to  the  commissioners  to  compel  theni  \o 
make  a  compensation,  if  they  had  refused  otherwise  to  do  iu  He  permiited 
the  cause,  however,  to  proceed,  and  the  jury  found  a  verdict  for  the  plaintiff, 
upon  the  injury  last  sustained,  for  10/.,  with  liberty  to  the  defendant  to  move 
to  set  it  aside  upon  the  objections  above  stated,  and  such  others  as  might  arise 
upon  the  matter  of  law. 

Accordingly  I^na^  Serjt.,  in  Michaelmas  term,  1814,  obtained  a  rule  nisi  to 
set  aside  the  verdict  and  enter  a  nonsuit,  upon  the  grounds  above  mentioned, 
and  upon  the  further  grounds,  that  the  act  complained  of,  the  cutting  of  the 
trench,  was  committed  in  the  county  of  Norttiampton^  whereas  the  action  was 
brought  in  the  county  of  Warwick^  and  was,  therefore,  by  this  statute,  nut 
maintainable :  and  that  if  the  time  of  limitation  was  not  to  be  measured  from 
the  cutting  of  the  trench,  *yet  at  least  it  was  to  be  computed  from  the  p^... 
date  of  the  first  damage  actually  sustained  in  consequence  of  the  cutting,  '- 
whereas  the  action  was  not  brouglit  within  six  months  from  that  date.  Upn 
the  third  and  principal  objection  he  cited  Tlit  Governors  an.i  Company  of  the 
British  Cast  PkUe  Manufacturers  v.  Meredith^  4  Term  Rep.  794.  [Upon 
the  objection  that  the  other  commissioners  were  not  joined  in  the  action,  the 
court  intimated  that  the  rule  was  universal  in  actions  founded  on  a  fort,  diat 
every  tort  feasor  may  be  sued  suigly :]  the  objection  to  the  venue  was,*upo:i 
the  argument,  abandoned.! 

Shepherd^  Solicitor-General,  and  Vaughan  and  Copley^  Serjts.,  showed 
cause  against  this  rule.  They  principally  contended  that  although  the  trustees 
had  a  right  to  cut  drains,  they  had  not  a  right  to  cut  them  so  unskilfully  and 
injudiciously  as  to  injure  the  owners  of  adjoining  lands.  They  were  responsi- 
ble for  any  damage  occasioned  to  the  subject  by  the  negligent  or  unskilful  exer- 
cise of  the  powers  committed  to  them.  If  damage  ensued,  the  remedy  against 
them  was  by  action,  fur  the  statute  had  made  no  provision  for  compen«>ating  the 
suftercr  in  such  a  case,  the  clause  for  compensation  applying  only  to  the  owner 
of  the  land  through  which  the  drain  is  cut,  not  to  the  damage  thereby  occasioned 
to  a  neighbor,  and  the  word  damage  is  introduced  into  the  section,  only  because 
the  taking  a  part  of  a  close  may  sometimes  materially  damage  the  residue.  An 
action  well  lies  for  unskilfully  doing  that,  which  being  unskdfully  done  is  inju- 
rious, though,  if  it  were  well  done  it  would  not  injure.  The  case  in  4  7*.  i?.  is 
materially  different ;  first,  because  a  specific  power  was  there  given  to  raise  the 


ground,  and  tlie  injury  was  *directly  and  necessarily  occasioned  by  the 


[*36 


raising  it;  whereas  this  is  a  case  of  consequential  damage  occasioned  by 

the  negligent  exercise  of  a  legal  power ;  2dly,  (upon  which  BuUer  and  Grose^ 

Justices,  mainly  relied,)  there  the  statute  expressly  provided  the  manner  of  com- 

t  [See  4  Barn.  &,  Aid.  175  &,  ieq.] 
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pensation  for  any  injury  occasioned  by  raising  the  soil.  There  too,  it  was 
expressly  found  that  the  line  of  surface  to  which  the  pavement  was  raised,  was 
necessary  and  proper,  and  that  any  alteration  of  the  inclined  surface  of  the 
htreet,  less  material,  was  not  suflicient  to  render  the  street  safe  for  carriages 
passing  tlirough.  Consequently  that  action  had  not  for  its  ground  the  circum- 
stance that  the  act  was  ignorantly,  or  inartificiaily,  or  otherwise  improperly 
clone.  The  case  of  Leader  v.  Moxon  and  others  is  differently  reported  by 
niachtone,  2  Bl.  924,  and  by  Wilson,  3  Wils.  461,  and  although  Lord  Ken- 
yon,  C.  J.,  in  the  case  in  4  T.  R»  throws  some  slur  on  the  report  of  the  former, 
his  censure  does  not  apply  to  the  latter,  who  gives  a  very  material  fact,  omitted 
by  the  former,  that  the  act  contained  a  power  to  lay  out  a  new  street,  with  an 
express  prohibition  against  obstructing  the  lights  or  free  passage  of  any  person. 
Therefore  it  could  not  be  inferred  that  the  commissioners  had  a  power  to  oh- 
firuci  the  plaintiff* 's  lights  in  the  lanes.  So  that  there  was  clearly  an  excess  of 
jurisdiction.  And  the  cutting  this  trench  negligently  and  inartificially  was  an 
excess  of  jurisdiction  in  the  present  case.  The  power  to  make  watercourses 
given  by  the  act  intends  a  continued  watercourse,  which  shall  conduct  the 
water  to  its  ultimate  place  of  discharge,  not  a  watercourse  dammed  up  at  the 
lower  extremity,  which  shall  leave  the  water  in  the  defendant's  fence-ditch  to 
overflow  his  land.  The  defendant  was  at  least  guilty  of  negliorence  here,  for  it 
required  no  skill  to  foresee  that  the  smaller  channel  could  not  dischar^^e 
,««.-|  •all  the  water  which  might  enter  by  the  larger  channel.     In  pleadincr  a 

*^  justification  in  trespass,  it  is  necessary  to.  show  that  the  defendant  has 
(lone  no  unnecessary  damage:  the  proof  upon  the  general  issue  in  an  action  on 
the  case  must  be  the  same.  But  that  defence  could  not  be  here  substantiated  ; 
for  the  defendant  has  occasioned  unnecessary  damage,  and  the  action,  therefore, 
lies.  In  the  case  of  Roberts  v.  Read,  10  East,  210,  two  of  the  points  which 
arise  in  th^s  cause  were  determined:  1.  That  an  action  will  lay  against  sur- 
veyors of  the  highway  for  taking  away  the  soil  adjoining  to  the  plaintiff's  wall, 
by  reason  of  which  the  wall  afterwards  fell;  and  it  was  never  even  objected 
tliat  tiie  action  would  not  lie  by  reason  that  the  act  which  produced  the  daningc 
was  an  act  within  the  scope  of  the  defendant's  duty ;  and  2dly,  that  although 
more  than  three  months  had  elapsed  since  the  act,  and  before  the  action  brought, 
yet  as  it  was  brought  within  three  months  after  the  wail  fell,  it  was,  within  the 
meanin:^  of  the  statute,  brought  within  three  months  after  the  thing  **  done  or 
acted,"  and  **  act  committed,"  which  are  the  words  of  the  statute  1.3  G.  3.  r. 
78.  s,  82,  and  are  fully  as  strong  as  the  words  of  this  act.  If  the  defendant's 
act  be  so  inartificially  done  that  it  injures  the  plaintiff*,  it  is  no  discharge  to  the 
defendant  that  he  acted  according  to  the  best  skill  and  advice  which  he  had,  and 
that  he  consulted  a  surveyor  on  the  manner  of  doing  it.  An  individual  is  bound 
»o  to  restrain  the  exercise  of  his  rights  over  his  own  land,  that  he  may  not 
thereby  injure  his  neighbor,  and  these  trustees  must  observe  the  same  rule  in 
tae  exercise  of  their  powers.  Even  if  the  principle  be,  that  no  action  can  be 
maintained  against  an  officer  for  an  injury  occasioned  by  his  act,  unless  the  act 
be  malicious,  yet  there  is  on  this  record  a  sufficient  averment  of  malice,  for 
»»^-^  express  malice  is  not  necessary ;  and  it  is  averred  that  the  defendant  ^'con- 

^  tinued  the  nuisance  wrongfully  and  injuriously,  which,  in  Drew  v.  Col" 
ion,  1  East,  5G7.  n.,  was  held  equivalent  to  an  averment  of  malice;  and  as  tiie 
jury  have  found  a  verdict  for  the  plaintiff*,  it  must  be  now  intended  that  the 
allegation  was  proved.  If  the  defendant  had  rested  his  case  on  the  absence  of 
malice,  he  should  have  gone  to  the  jury  upon  that  point.  As  to  the  time  of  the 
action,  it  suffices  to  bring  it  within  six  months  after  sustaining  the  damage  com- 
prehended in  the  declaration;  for  if  the  plaintiff*  had  recovered  judgment  on 
account  of  the  injury  produced  in  1812,  which  might  have  been  small,  that 
would  be  no  bar  to  an  action  for  an  injury  sustained  in  the  following  year,  which 
might  be  much  greater.  It  cannot  be,  that  by  the  defendant's  compensating  the 
firii  small  damage  that  occurs,  he  should  purchase  an  indemnity  against  ail 

Vol.  I.— 63.  2x2 
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future  liability ;  and  a  jury  would  not  be  authorized  to  give  prospective  damages. 
Lord  Ellenborough,  C.  J.,  in  Roberts  v.  Rectd  distinguishes  in  respect  of  the 
time  of  limitation,  between  the  case  of  trespass  against  a  custom-house  officer 
for  seizing  goods,  Goding  v.  Ferrii^  2  H.  Bl.  14,  and  an  action  on  the  case  for 
consequential  damage;  and  Bayley^  J.,  asked,  **  How  was  the  damage  to  be 
estimated  before  it  had  actually  happened  ?"  It  would  in  the  present  case  be 
impossible  prospectively  to  estimate  all  the  damage  which  might,  in  consequence 
of  the  defendant's  act,  ever  result  to  the  occupiers  of  this  land.  It  would  be 
most  inconvenient,  and  defeat  the  attainment  of  justice,  if  the  action  must  be 
brought  within  six  months  after  the  first  perceptible  effect  of  the  defendant's 
act.  For  instance;  the  first  flood  might  happen  when  the  land  was  in  grass, 
and  in  the  beginning  of  spring,  when  it  would  be  beneficial  rather  than  injurious, 
and  another  might  not  happen  till  after  the  six  months  elapsed.  It  is  clear, 
therefore,  *(to  which  the  court  agreed,)  that,  if  action  be  the  proper  p,„Q 
remedy,  the  plaintiff*  may  bring  renewed  actions,  unless  the  defendant  can  ^ 
show  that  in  the  first  action  the  plaintiff*  may  recover  prospective  damages  to  all 
time.  And  that  he  cannot  do ;  for  in  jure  non  remota,  sed  proximo  speetatur 
causa.  There  may  be  cases,  as  where  the  defendant  commits  an  injurious  act 
on  my  land,  in  which  a  jury  may  possibly  be  warranted  in  giving  prospective 
damages,  for  the  defendant  cannot  enter  my  land  to  redress  the  mischief:  but 
if  the  damage  be  occasioned  to  me  by  an  act  which  the  defendant  commits  on 
his  own  land,  no  prospective  damages  can  be  given ;  for  the  law  intends  that  he 
will  repair  the  evil.  A  jury  would  not  be  warranted  in  presuming  that  the  com- 
missioners would  not  themselves  remedy  this  evil  before  further  mischief  ac- 
crued. The  doctrine  tends  greatly  to  promote  litigation,  that  the  plaintilf  must 
sue  upon  the  first  perceptible  injury;  and  that  if,  as  in  this  case,  he  first  takes 
time  to  expostulate  with  the  defendant,  he  loses  his  remedy.  Every  repetition 
of  the  damage  is  a  fresh  nuisance,  and  will  support  a  fresh  action.  But  the 
plaintiff'  may  waive  an  inquiry  if  he  will,  without  thereby  giving  future 
impunity. 

Lens  and  Pell,  Serjts.,  contra,  I.  The  action  is  brought  too  late.  Tliis  is 
no  nuisance,  for  if  it  were,  the  plaintiff  would  have  a  right  to  abate  it,  which  he 
cannot  do  in  this  case.  "Where  the  injury  is  done  by  a  private  person,  it  may 
be  waived,  hut  against  a  public  ofiicer,  cither  the  party  must  assert  his  claim 
within  the  limited  time  from  his  first  perception  of  the  mischief,  or  ratlier,  the 
inconveniences  which  have  been  urged  by  the  plaintiff  as  resulting  from  that 
construction,  show  the  true  line  to  be,  that  the  party  is  bound  to  foresee  and 
calculate  at  the  very  time  of  the  act  of  the  commissioners,  all  its  consequences, 
and  then  instandy  to  take  his  remedy.  The  two  parts  of  the  statute  must  be 
taken  together.     *If  the  trench  were  cut  at  a  time  when  there  was  no 


probability  that  any  flood  would  happen  within  six  months,  yet  if  there 


[*40 


were  a  probable  expectation  of  a  flood  at  any  future  and  more  distant  period, 
the  action,  if  it  would  lie  in  any  case,  would  lie  in  that,  and  must  be  brought 
within  the  six  months,  or  the  remedy  lost  for  ever :  at  the  same  time  the  termor 
may  have  the  apportioned  damages,  not  for  his  present  loss  merely,  but  for  ait 
tiie  mischief  to  be  done  within  the  term,  and  the  reversioner  may  have  his 
action  lor  all  the  damage  which  may  happen  to  the  residue  of  the  inheriianrc. 
It  is  very  doubtful  whether  the  commissioners  could  now  go  through  another 
person's  land  with  a  new  water  course,  to  relieve  the  piaintiff^s  closes :  but  if 
tliey  cannot,  the  termor  and  the  reversioner  may  in  their  respective  actions 
recover  an  entire  satisfaction  for  the  whole  injury.  In  The  King  v.  The 
Justices  of  Straffordshire^  3  East,  152,  it  was  determined  that  where  a  statute 
dates  from  an  act  done,  the  court  cannot  compute  the  time  of  limitation  from 
notice  of  the  act:  and  here,  in  like  manner,  the  limitation  must  be  computed 
from  the  date  of  the  act,  not  from  its  manifesting  injurious  effects ;  or  at  ail 
events  it  must  be  computed  from  the  first  perception  of  those  effects.  There- 
fore the  plaintiff*  has  not  within  due  time  availed  himself  of  the  full  and  speedf 
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remedy  which  the  act  gave  him,  of  waiting  until  it  was  seen  whether  any  injury 
were  occasioned,  and  then  forthwith  suing.  Roberts  v.  Read  is  inapplicable, 
for  from  the  nature  of  the  thing  it  could  not  there  be  foreseen  whether  the 
remoTal  of  the  earth  would  cause  the  wall  to  fall,  and  until  that  was  seen  it 
wuuld  evidently  be  premature  to  sue.t  The  hardship  is  mutual  of  confining  to 
,..-|  the  first  *six  months  after  the  act,  the  option  of  suing.  Unless  thelimita- 
^  tion  is  to  take  effect,  at  farthest,  from  the  commencement  of  the  injury, 
tiie  liabiUty  is  perpetual.  An  action  may  be  brought  for  a  damage  which  may 
fiity  years  hence  be  occasioned  by  this  cause.  But  such  a  liability  would  deter 
all  persons  from  acceptmg  public  trusts.  2ndly,  If  a  person  in  a  public  slma- 
tion  does  an  act  within  his  jurisdiction,  and  without  malice,  even  though  it 
occasion  damage  to  another,  no  action  will  lie;  and  this,  on  the  general  principle 
tiiat  ihe  statute  orders  the  thing  to  be  done.  In  the  case  in  Pll,Uon  the  com- 
inissioners  grossly  exceeded  their  jurisdiction.  In  the  case  in  4  71  /?.  Lord 
Kenyan,  C.  J.,  thought,  independently  of  the  compensation  clause,  that  the 
action  would  not  lie.  He  says,  **  If  there  be  no  power  (to  the  commissioners 
to  award  satisfaction,^  the  parties  are  without  remedy,  provided  the  commis- 
sioners  do  not  exceed  their  jurisdiction."  The  principle  is  this:  that  when  a 
party  acts  as  trustee,  if  the  act  done  is  within  his  general  jurisdiction,  it  is  suffi- 
cient, though  he  pursue  an  erroneous  mode  of  executing  it.  But  here,  too,  the 
defendant  is  not  affected  with  any  personal  knowledge  of  the  transaction.  A 
surveyor  is  appointed,  who  performs  the  work  without  the  interference  of  the 
defendant ;  and  it  is  an  additional  hardship,  that  the  plaintiflf  selects  this  one 
commissioner  only.  This  is  distinguishable  from  the  case  put  in  argument,  of 
liie  proprietors  of  waterworks  being  answerable  for  the  bursting  of  one  of  their 
«4oi  pipe^f  which  they  might  *under  a  legal  authority  have  laid  down  in  the 
^^  soil  of  another ;  for  there  the  party  has  a  benefit,  in  respect  of  which 
he  is  hable.     Here  the  defendant  is  a  mere  trustee  for  the  public. 

Cur.  adv,  vuli. 

GiBBs,  C.  J.,  on  this  day  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  plaintiff  against  one  of  several  trustees  under 
a  turnpike  act,  who  had  joined  in  an  order  made  by  the  trustees  for  cutting  a 
drain  through  certain  lands,  the  consequence  of  which  drain  was,  though  not 
foreseen  at  the  time  of  making  it,  that  considerable  damage  was  done  to  the 
plaintiff  8  estate.  The  trustees,  who  were  guilty  of  no  excess  of  jurisdiction, 
informed  themselves  as  well  as  they  could,  by  the  opinion  of  their  surveyor,  how 
this  might  be  done  without  injury  to  the  surrounding  grounds.  No  imputation 
of  negligence  rests  on  them,  and  they  did  the  act  in  the  manner,  which,  according 
to  the  best  information  they  could  obtain,  was  the  best  mode.  Nevertheless  it 
did  produce  this  consequence.  By  the  statute,  no  action  can  be  brought  unless 
within  six  months  next  after  the  doing  the  matter  or  thing  for  which  such  action 
shall  be  brought.  This  trench  was  cut  more  than  six  months  before  the  action 
and  the  first  injury  felt  by  the  plaintiff  occurred  more  than  six  months  before 
the  action  ;  but  another  injury  was  afterwards  sustained,  for  which,  within  six 
months  after,  this  action  is  brought.  Three  answers  are  attempted  to  be  given 
to  the  plaintiff's  demand :  first,  that  the  other  trustees  ought  to  have  been  joined. 
On  that  point,  and  supposing  that  to  be  the  only  objection,  it  is  clear  that  the 
action  is  maintainable.  Another  objection  is,  that  the  defendant  was  a  trustee 
under  an  act  of  parliament,  executing  duties  imposed  on  him  by  the  act,  and 

T  Upon  this  part  of  the  argument  Gihb»,  C.  J.,  observed,  that  the  case  of  Boherts  v. 
Read,  let  the  plaintiff  loose  from  the  very  great  difficulty  imposed  by  the  words,  (which,  it 
might  be,  were  very  absurd  and  unjust,)  of  making  the  act  done,  and  not,  as  in  the  statute 
2]  Jae.2.e.  16.,  the  cause  of  action,  the  criterion  of  the  time.  The  Court  uf  King*8 
Bench  had  got  over  that  difficulty,  and  attained  the  justice  of  the  c&^fi ;  he  should  have 
had  great  dimculty  in  comins  to  that  decision,  but  ihoueht  the  court  ought  not  to  recede 
from  it,  because  it  favored  the  attainment  of  justice.  But  the  court  ultimately  refrained 
hom  expressing  any  opinion  upon  this  very  important  question. 
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deriving  no  enaolument  *frora  what  he  did,  acting  to  the  best  of  his  skill  r»  .^ 
and  judgment  at  the  time,  taking  the  best  advice,  and  doing  only  tliat  which  ^ 
it  was  his  duty  to  do  ;  and  that  if  such  was  his  conduct,  he  was  not  answerable 
for  the  subsequent  consequences.  Upon  the  discussion  of  this  point  two  chsps 
were  cited,  one  of  which  is  supposed  to  be  a  clear  authority  for  the  plaintiff,  ami 
the  other,  it  is  contended  on  the  other  side,  is  an  equally  clear  authority  for  ihe 
defendant.  The  first  is  the  case  of  Leader  v.  Moxon.  That  was  an  action 
against  commissioners  for  so  raising  the  pavement,  as  to  obstnict  the  plaintiif^s 
doors  and  windows.  The  commissioners  did  not  exceed  their  jurisdiction,  and 
were  exercising  powers  given  them  by  an  act  of  parliament ;  but  the  court 
thought  they  were  acting  in  a  most  tyrannical  and  oppressive  manner,  and  th:it 
though  they  had  a  right  to  pave,  and  perhaps  to  raise  the  street,  they  had  acted 
so  arbitrarily,  that  they  were  answerable.  With  that  judgment  this  court 
entirely  agrees.  If  commissioners,  acting  within  their  jurisdiction,  act  wantonly 
and  oppressively,  they  are  responsible  to  any  individual  for  the  injury  they  do 
him.  There  the  injury  might  have  been  avoided  by  doing  the  act  in  a  different 
way  ;  here  the  commissioners,  at  the  time  of  doing  the  act,  took  every  precau- 
tion to  prevent  injury  to  the  surrounding  laud.  The  other  case  is  that  of  The 
Goceniora  and  Company  of  the  Brithh  Cast  Plate  Manufacturers  v.  Mere- 
dith, Commissioners  were  directed  to  pave,  repair,  raise,  sink  or  alter,  and 
render  secure  a  very  abrupt  and  dangerous  place  in  the  road,  and  they  had,  in 
so  doing,  raised  the  ground  opposite  to  the  gateway  of  the  plaintiff's,  so  that 
they  could  not  enter  the  gateway.  The  commissioners  were  directed  by  the 
act  to  make  this  a  gradual  descent ;  and  the  case  reserved  stated,  that  it  could 
only  be  done  by  making  it  a  regular  inclined  plane  from  the  lop  to  the  bottom, 
which  ihey  had  done.  The  act,  therefore,  which  *prescribed  what  should  r-^... 
be  done,  in  effect  prescribed  the  manner  of  doing  it,  because  there  was  no  ^ 
other  manner:  that,  therefore,  does  not  come  up  to  the  defendant's  case;  here 
the  act  prescribes  what  shall  be  done,  but  not  the  manner  of  doing  it.  This 
case,  therefore,  is  to  be  determined  on  principle  alone,  and  upon  principle,  we 
are  of  opinion  that  the  defendant  is  not  answerable  in  this  action.  This  case 
is  perfectly  unlike  that  of  an  individual,  who,  for  his  own  benefit,  makes  an 
improvement  on  his  own  land  according  to  his  best  skill  and  diligence,  and  not 
foreseeing  it  will  produce  any  injury  to  his  neighbor:  if  he  thereby  unwittingly 
injure  his  neighbor,  he  is  answerable.  The  resemblance  fails  in  the  most 
important  point  of  comparison,  that  his  act  is  not  done  for  a  public  purpose,  but 
for  private  emolument.  Here  the  defendant  is  not  a  volunteer :  he  executes  a 
duly  imposed  on  him  by  the  legislature,  which  he  is  bound  to  execute.  He 
exercises  his  best  skill,  diligence,  and  caution  in  the  execution  of  it,  and  we  are 
of  opinion  that  he  is  not  liable  for  an  injury  which  he  did  not  only  not  foresee, 
but  could  not  foresee.  He  has  done  all  that  was  incumbent  on  him,  having 
used  his  best  skill  and  diligence.  Another  point  was  made  on  the  limitation  or' 
the  time  ;  but  having  disposed  of  the  case  in  favor  of  the  defendant,  and  decided 
that  there  must  be  a  nonsuit  upon  the  second  point,  it  is  unnecessary  for  us  to 
decide  on  the  other. 

Rule  absolute.! 

t  [Sec  Adams's  New  Hamp.  Rep.  339.    Lebanon  v.   OleotL    2  Jolma.  283,  StecU  ▼. 
Western  1.  L.  N.  Company,] 
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•PRINCE  V.  NICHOLSON. 

[1  Marsh.  401.   S.  C] 

The  court  will  not  amend,  to  the  prejudice  of  an  executor,  a  judgment  which  two  terms 

since  passed  for  him  on  demurrer.    4  Bur.  l\)88. 

Judgment  in  this  case  having  been  given  for  the  defendant  in  Trinity  term 
last,  upon  a  demurrer  to  the  defendant's  plea  puis  darrein  continuance  of  judg- 
ments against  the  defendant,  as  executor,  in  debt  on  simple  contracts  of  the  tes- 
tator, recovered  since  this  action  commenced.  Shepherds  Solicitor-General,  for 
the  plaintiff,  now  prayed  to  be  permitted  to  withdraw  that  demurrer,  and  take 
judgment  of  assets  quando  acciderint, 

But  the  court  refused  the  application,  because  no  precedent  was  cited,  and 
they  were  aware  of  none,  where  a  judgment  against  an  executor  had  been 
amended  to  his  prejudice  after  the  term  in  which  it  was  given,  and  his  reliance 
on  this  judgment  might,  in  the  interval  which  had  elapsed,  have  materially 
slfected  his  disposition  of  the  assets. 

Rule  refused. 


SERRA  et  al.  v.  WRIGHT. 

[1  Marsh:  441.    Strra  et  al.  v.  Fufe.    S.  C] 

Upon  bond  conditioned  that  a  collector  uf  poor  rates  shall  render  an  account  of  moneys 
received,  after  general  performance  pleaded,  in  assigning  a  breach  that  he  did  not  ren- 
der an  account,  iembUt  that  it  is  necessary  to  aver  that  he  received  moneys  to  be  ac- 
counted for. 

To  a  voluntary  odicc  and  not  cast  by  law  on  the  party,  it  is  necessary  to  aver  not  only  an 
uppointniciit,  but  an  acceptance  by  the  person  appointed. 

Debt  on  bond,  the  condition  of  which,  on  oyer,  reciting  that  TV.  Bep^hie  had 
been  appointed  collector  of  the  poor-rates  for  part  of  the  parish  of  St.  Jindreic\ 
,  .p-.  *IIolborn,  and  St.  George'^a,  Bloomsbury,  pursuant  to  a  local  act  of  par- 
-^  liament,  and  that  the  defendant  was  to  be  his  surety  as  long  as  he  shouKl 
continue  collector,  and  until  all  account?  should  be  settled,  was,  that  Begbie 
should  from  lime  to  time  deliver  to  the  governors  and  directors  of  the  poor  an 
account  of  all  moneys  received  by  him  in  his  office,  of  all  moneys  outstanding, 
and  from  whom  due,  and  pay  over,  when  required,  all  moneys  remaining  in  hi:^ 
hands,  and  in  all  other  respects  justly  and  faithfully  discharge  his  office.  Th'j 
defendant  pleaded  general  performance  by  Begbie  at  all  times  afler  the  hon.l 
made,  in  all  things.  The  plaintiffs  replied  that  Begbie  continued  collector  froni 
the  date  of  the  bond,  (^October,  1810,)  to  February^  1812,  and  was  t}i(?:i 
r-quested  by  the  directors  to  deliver  an  account  of  moneys  received,  and  iVojii 
wliom  received,  and  refused.  The  defendant  demurred,  for  that  tin?  pliintiir^ 
had,  in  their  breach,  alleged  that  Begbie  did  not  deliver  an  acrnuiil  of  inancys 
by  him  received  in  his  office,  but  that  it  was  not  staled,  nor  did  it  appi'.ir,  t!!ut 
h^  had  received  any  moneys  by  virtue  of  his  office,  and  that  iliui  breach  con- 
lained  a  negative  pregnant,  in  alleging  that  Begbie  had  not  delivered  an  account 
of  the  moneys  received  by  him,  without  averring  that  he  had  received  moneys, 
and  that  by  reason  of  the  omission  of  such  averment,  the  defendant  was  pre- 
cluded from  traversing  the  receipt  of  moneys  by  Begbie. 

Vaughan^  Seijt.,  in  support  of  the  demurrer.  In  Jones  v.  ffillions^  Doug. 
214,  it  was  not  oidy  held  necessary  for  tlie  plaintiff  to  aver  that  the  account^uit 
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had  received  money,  but  also  to  show  the  specific  items  which  constitated  the 
sum  received  by  him,  and  how  they  came  to  his  hands. 

•The  court,  interposing,  called  on  Shepherd,  Solicitor-General,  to  sup-  p,  .- 
port  the  breach  against  this  objection,  who  relied  on  JVUcocks  v.  NichoUs,  ^ 
1  Price,  109,  where  Wood,  B.,  held  that  a  similar  assignment  of  breach 
necessarily  implied  that  money  had  been  collected,  and  the  court  held  that  it 
came  within  that  class  of  cases,  where  it  is  sufficient  to  assign  the  breach  in 
the  words  of  the  condition,  which  are  here  pursued.    Co,  Dig,  Pleader^  C.  45. 

The  court  intimated  that  they  thought  the  breach  ill  assigned,  and  that  the 
declaration  was  also  defective  in  not  averring  the  acceptance  by  Begbie  of  this, 
which  was  merely  a  voluntary  office,  and  so  therein  distinguishable  from  an 
office  cast  on  him  by  law.  They  offisred,  however,  to  the  plaiutiflr  permission 
to  amend,  which  Sheplierd  accepted. 


♦WRIGHT  ©.  The  Hon.  and  Rev.  EDWARD  LEGGE,  Clerk.     [M8 

A  private  act  annexed  the  rectory  of  H.  to  the  desnry  of  WindMor^  and  recited  that  the 
necessary  residence  on  the  deanery,  and  the  dean's  attendance  on  her  majesty,  as  regis- 
trar of  the  order  of  the  garter,  would  oblige  him  to  be  often  absent  from  /f.,  and  the  ict 
compelled  him  to  appoint  a  stipendiary  curate  constantly  resident  at  H.,  semhU,  that 
this,  wirhout  more,  conferred  an  excuse  for  non*residence  at  if.,  although  in  the  subse- 
quent act  43  G.  3.  c.  84,  imposing  residence  on  all  benefices  not  therein  excepted,  this 
is  not  enumerated,  as  a  ground  of  exemption  or  of  license. 

Where  a  private  act  **  united"  and  '*  annexed'*  a  rectory  in  the  diocese  of  0.  to  a  deanery 
in  the  diocese  oi  S,  and  diBpenscd  with  any  presentation  to  the  dean,  but  left  institution 
and  induction  still  necessary,  held,  that  a  license  from  the  bishop  of  0.  for  non-rcsidence 
on  the  rectory  was  necessary,  as  well  as  a  license  for  non-residence  on  the  deanery  from 
the  bishop  of  iS. 

Where  the  defendant  had  first  ruled  the  plaintiff' to  discontinue  an  action  for  non-residence 
on  a  notiiication  of  exemprion,  which  the  plaintiff  had  agreed  to  admit,  and  traverse  the 
title,  held,  that  the  defendant  might  nfterwurds  have  another  rule  to  discontinue  as  to 
the  same  benefice,  if  he  could  show  a  Butficicut  ground. 

This  was  an  action  for  non-residence  upon  the  several  benefices  of  Lewh- 
ham  in  Kent,  Hasely  in  the  county  and  diocese  of  Oxford,  and  the  deanery  of 
St,  George^ s  chapel,  fPlndsor,  in  the  county  of  Berks  and  diocese  of  Sarum* 
The  defendant  relying  upon  a  notification  of  exemption,  had  before  applied  thai 
the  action  might  be  discontinued  as  to  the  deanery  and  Hasely  on  the  usual 
terras ;  which  rule  the  plaintiff  had  discharged,  upon  an  undertaking  under  54  G, 
3.  c.  54.  s,  8,  to  admit  the  notification,  and  dispute  the  defendant's  title  to  the 
exemption.  Lens,  Serjt.,  had  since  obtained  a  rule  nisi  for  discontinuing,  as  to 
Lewisham  and  Hasety,  whereto  Copley^  Serjt.,  for  the  plaintiff,  on  this  day 
consented  so  far  as  related  to  Lewisham,  but  showed  cause  as  to  Hasely,  that 
by  a  private  statute  7  Ann,  c,  38,  the  rectory  o{'  Hasely,  the  advowson  whereof 
was  then  vested  in  the  dean  and  canons  of  her  majesty's  free  chapel  of  St, 
George  within  her  castle  of  ffindsor,  was  •*  perpetually  united  to  the  said 
deanery  to  be  held  and  enjoyed  therewith  by  the  *dean  of  the  said  free  rttQ 
chapel,  for  the  time  being,  for  ever  thereafter,  for  his  better  support:"  in  ^ 
another  passage  it  was  declared,  that  the  advowson,  rectory,  and  parsonage  of 
Hasely  was,  and  shoidd  be  for  ever  thereafter  annexed  to  the  deanery ;  and  it 
was  enacted  that  the  present  dean,  and  all  other  persons  whom  her  majesty 
should  thereafter  nominate  to  be  dean  and  deans  of  her  said  chapel,  was  and 
were  empowered  to  apply  to  the  Bishop  of  Oxford  for  the  time  being,  for  insti- 
tution to  the  said  rectory  and  parsonage  ;  who  should,  by  virtue  of  that  act,  (with- 
out any  presentation  thereunto,)  be  obliged  to  institute  the  then  present  dean, 
and  such  person  or  persons  to  be  nominated  to  be  dean  or  deans,  unto  the  said 
rectory  and  parsonage,  in  such  manner  as  is  usual  to  other  rectories  and  par* 
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Bonages.  And  that  such  dean  and  deans  so  instituted  should  hold  and  enjoy  the 
said  rectory  and  parsonage  of  Haaely,  and  all  rights,  profits,  and  advantages 
thereunto  belonging,  in  such  manner  as  the  rectors  or  parsons  of  Hasely  had 
theretofore  held  and  enjoyed,  or  ought  to  have  held  and  enjoyed  the  same ;  and 
it  was  provided  and  enacted  that  the  then  present  dean,  and  all  future  deans  of 
the  said  chapel  of  St.  George^  within  the  said  castle  of  ffindsor,  who  by  virtue 
of  that  act  should  be  intitled  to  tlie  said  rectory  and  parsonage  of  Hasely,  in 
regard  that  his  and  their  necessary  residence,  at  or  upon  the  said  deanery,  and 
his  and  their  attendance  upon  her  majesty  in  the  honorable  office  of  register  of 
the  most  noble  order  of  the  garter,  would  oblige  him  and  them  to  be  often  absent 
from  the  said  parish  o(  Hasely^  and  the  performance  of  his  and  their  duty  in  the 
same,  the  said  present  dean,  and  all  other  future  deans  of  the  said  chapel,  should 
be  obliged  from  time  to  time  to  appoint  one  curate  in  holy  orders,  (such  as 
should  be  approved  of  and  licensed  by  the  Bishop  of  Oxford  for  the  time  being,) 
*501  ^^^  should  be  constantly  'resident  at  and  in  the  said  parish,  and  be 
-■  ready  on  all  occasions,  (in  the  absence  of  the  dean,)  to  perform  divine 
service,  and  to  dischaige  all  other  offices  and  duties  expedient  and  necessary 
within  the  parish  of  Hasely^  which  ought  to  be  done  and  performed,  according 
to  the  ecclesiastical  laws,  by  the  rector  or  minister  of  the  said  parish :  and  to 
allow  out  of  the  profits  of  the  rectory  to  such  curate  tlie  yearly  stipend  of  60/., 
payable  as  therein  mentioned.  And  the  acts  further  made  it  lawful  for  the  then 
existing  and  future  deans  to  accept,  take,  hold,  retain,  and  enjoy  the  rectory  of 
HcLsely^  with  any  other  benefice  or  living  with  cure  of  souls,  without  any  dis- 
pensation for  the  same,  any  statute,  law,  canon,  or  custom  to  the  contrary  not- 
withstanding. Under  these  circumstances  Copley  contended,  that  Hasely  was 
still,  as  heretofore,  under  the  ecclesiastical  discipline  and  control  of  the  diocesan 
of  Oxford,  by  whom,  therefore,  a  license  must  be  granted,  in  order  to  exempt 
the  defendant  from  the  necessity  of  residing  there :  the  license  which  had  been 
granted  by  the  Bishop  of  Sarum  in  respect  of  the  deanery,  could  not  operate 
as  to  this  benefice,  which  was  out  of  his  diocese.  The  license,  too,  was  only 
for  seven  months  out  of  the  twelve  for  which  the  action  was  brought,  leaving  a 
non-residence  of  five  months  unanswered ;  with  respect  to  which  the  fact  was, 
that  the  defendant  had  resided  in  the  parish  of  Leimsham,  but  not  in  the  par- 
sonage house,  which,  therefore,  was  not  such  a  residence  as  satisfied  the  law. 
Tlie  defendant  had,  moreover,  before  applied  to  the  court  to  discontinue  as  to 
Hasely,  and  as  the  plaintiff  had  undertaken  to  admit  his  notification  and  dispute 
his  title,  the  matter  transierat  in  rem  judicatam,  and  the  court  would  not  now 
again  entertain  the  same  subject. 

^ep  *Lens,  in  support  of  the  rule,  urged,  1.  That  the  residence  at  Lewisham 
•J  for  the  five  months  was  sufficient  to  satisfy  the  statutes  as  to  that  part  of 
the  year.  2.  That  tliough  the  private  act  had  not  made  use  of  the  word  incor 
porated,  it  had  the  word  '*  united,"  which  was  equivalent  thereto :  if  the  wore* 
**  annexed"  only  had  been  used,  a  doubt  might  remain  whether  Hasely  and  the 
deanery  were  not  still  two  benefices,  but  as  it  was,  the  license  from  the  Bishop 
of  Sarum  for  non-residence  on  the  deanery  was  subsUmtially  a  license  for  non- 
residence  on  Hasley,     If  this  were  not  so,  the  act  of  ^nne  would  have  no  effect. 

GiBBS,  C.  J.  The  inclination  of  the  court  is,  that  the  defendant  has  conceived 
he  had  two  defences,  and  if  he  cannot  here  avail  himself  of  that  which  he  now 
sets  up,  he  nowhere  can:  he  first  puts  forward  his  notification,  and  the  plaintiff 
controverts  that ;  and  that  question  is  to  be  tried  at  the  assizes :  he  then  puts 
forward  the  other,  of  which  he  can  avail  himself  only  here ;  and  we  cannot  say 
that  it  is  just  for  us  to  deprive  him  of  that,  because  he  first  endeavored  to  avail 
himself  of  the  other. 

Heath,  J.  This  is  not  an  union  according  to  the  ecclesiastical  law,  for  in 
the  case  of  an  union  there  is  but  one  institution. 

The  court  enlarged  the  rule  as  to  Hasely. 

In  this  term,  Lens  contended  that  the  clause  for  appointing  a  stipendiary 
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curate,  taken  together  with  its  preamble,  was  virtnallj  a  repeal  of  the  statute 
against  non-residence,  ^o  far  as  it  aftected  this  benefice ;  upon  which  the  court 
threw  out  for  his  consideration,  whether,  if  that  ailment  were  well  founded, 
it  did  not  ^afford  a  good  defence  on  the  trial,  and  whetlier  in  that  case  the  p^.^ 
defendant  could  take  advantage  of  it  in  this  form  of  proceeding.  *- 

On  this  day,  the  plaintid  having  considered  the  point,  abandoned  the  action, 
and  permitted  the  defendant  to  make  his  rule 

Absolute* 


WRIGHT  V.  FLAMANK,  Clerk. 

[1  Marsh.  368.    S.  C] 

It  is  no  ground  statute  43  G.  c.  84.  «.  19.  for  a  license  of  non-residence  upon  a  benefice  in 

one  diocese,  that  a  bishop  of  another  diocese  has  licensed  the  incumbent's  non-residence 

on  a  benefice  within  that  diocese,  because  ho  had  no  house  on  that  benefice,  and  lived 

within  two  miles  thereof,  and  did  the  duty. 
And  a  license  granted  on  that  ground,  would  not  be  valid  without  the  allowance  of  the 

archbiiihop,  under  s.  20. 
The  non-residence  on  one  benefice  under  a  license  from  the  diocesan  thereof,  is  not 

equivalent  to  aciual  residence  thereon,  so  as  to  excuse  the  incumbent's  non-residence 

on  another  benefice. 
Thcrelore,  a  bishop's  retrospective  certificate  that  he  would  have  granted  a  license  of  non- 

re^idcnce  because  the  incumbent  was  performing  the  duties  of  another  benefice  within 

two  miles  of  which  he  lived  by  license  from  another  diocesan,  not  being  allowed  by  the 

archbishop,  is  void. 
But  is  good  with  the  archbishop's  certificate,  though  the  latter  be  granted  after  the 

1st  of  July,  1814. 

The  defendant  was  curate  of  the  royal  donative  perpetual  curacy  of  Uanhy- 
droc,  and  prebendary  of  the  prebend  of  Heredum  ManiaxTs  founded  in  the 
church  of  ErideUion,  both  in  the  county  of  Cornwall^  and  diocese  of  Exeter^ 
and  rector  of  Oddington,  and  of  Gfympton^  both  in  the  county  and  diocese  of 
Oxford,  The  plaintiff  had  delivered  a  declaration  for  non-residence  upon  these 
four  benefiees.  The  defendant  had  in  Trinity  vacation  obtained  upon  sun> 
mons  a  peremptory  order  for  discontinuing  the  action  as  to  his  prebend  and  the 
curacy  oi  Llaiihydroc^  upon  payment  of  the  costs  up  to  the  time  of  the  applica- 
tion, under  54  G,  3.  c.  &4.  s.  4.,  and  the  plaintifl*  had  undertaken  to  admit  the 
defendant's  notification  of  exemption  as  to  Glympton  and  Odding'on,  and  to 
dispute  *his  title  thereto.  Lens^  Scrjt.,  in  Michaelman  term  last  obtained  p^-« 
a  rule  nisi  to  discontinue  upon  the  like  terms  as  to  Glympton  and  Odding"  ^ 
ton :  with  respect  to  G/ympton,  the  case  was  this.  On  the  13th  of  June,  1814, 
the  bishop  of  Crford  certified,  that  "  he  would  have  granted  to  the  defendant  his 
license  for  non-residence  on  his  benefice  at  Glympton  from  the  1st  of  t/w/y,  to 
lhe-20th  of  November,  during  the  last  year,  if  proper  application  had  been  made 
to  him  in  due  time  for  the  same,  on  account  of  his  having  the  royal  donative  of 
Llanhydroc,  in  the  diocese  of  Exeter,  his  actually  performing  the  duties  of  the 
pari.sh  himself,  having  applied  for  a  license  from  the  Bishop  of  J^are/er  to  reside 
at  /Jodmin,  three  miles  distant  from  Llanhydroc,  there  being  no  parsonage- 
liouse  in  the  parish,  and  performing  the  duties  of  the  parish  of  lAanhydroe 
regularly  and  properly  during  such  his  absence,  and  that  his  lordship  was 
sausfied  that  the  conditions  had  been  complied  with."  No  confirmation  of  tliii 
certificate  by  the  archbishop  had  been  obtained.  The  Bishop  of  Exeter  by  an 
instrument  dated  on  the  30ih  o[  June,  1814,  expressed  that  he  "thereby 
licensed  the  defendant's  having  been  absent  from  his  benefice  of  JJanhydroc. 
from  the  1st  of  July  to  the  20th  of  November,  1813,  on  account  of  there  not 
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being  any  parsonage-hoiise  at  IJanhydroc^  and  the  defendant  having  been 
actually  resident  at  Bodmin  within  two  miles  of  IJanhydroc,  and  actually 
employed  in  the  duties  of  his  benefice ;"  and  on  the  same  day  he  annexed 
thereto  a  certificate  that  he  **  was  satisfied  that  the  cause  of  granting  the  annexed 
license  really  and  truly  existed,  and  that  he  would  have  granted  the  defendant 
a  license  of  non-residence  on  Llnnhydroc  from  the  1st  of  July  to  the  20th  of 
November^  1813,  if  proper  application  had  been  made  in  due  time  for  the 
same,  and  that  the  conditions  had  been  performed." 

«.-j  *Copley^  Serjt.,  on  ihis  day  showed  cause  against  this  rule.  He  first 
^  applied  himself  to  the  case  of  G/ympton,  The  statute  51  G,  3.  c,  54.  8. 1. 
gives  to  the  bishop's  retrospective  certificate  the  like  efficacy,  but  no  greater, 
than  a  license  granted  before  the  facts,  would  have  had.  The  statute  43  G,  3. 
c.  84.  *.  19.,  enumerates  the  cases  in  which  the  bishop  may  grant  a  license  for 
non-residence  ;  but  the  circumstance  that  a  spiritual  person,  having  a  plurality 
of  benefices,  is  licensed  by  one  of  his  diocesans  to  absent  himself  from  one  of 
them,  is  not  among  the  causes  there  enumerated.  It  is  true,  tliat  by  s,  20. 
the  bishop  may  also  license  a  non-residence  for  special  causes,  and  perhaps  the 
performance  of  the  parochial  duties  of  IJanhydroc  under  such  circumstances 
might  have  been  such  a  cause,  but  such  a  special  license  is  of  no  avail,  unless 
a!li)wed  by  the  archbishop ;  this  certificate  of  the  Bishop  of  Oxford  is  therefore 
in  like  manner  ineflfectual,  unless  allowed  by  the  archbishop,  which  in  this  case 
has  not  bsen  done.  The  only  other  mode  in  which  this  certificate  can  be  argued 
to  take  eflfect,  is,  if  a  non-fesidence  upon  one  benefice  by  virtue  of  a  license  from 
one  bishop,  can  be  considered  as  an  actual  residence  upon  that  benefice.  But 
to  hold  this,  would  go  to  the  root  of  all  church  discipline,  since,  if  a  pluralist 
could  obtain  a  remission  of  his  duties  upon  one  benefice  from  one  lax  diocesan, 
none  of  the  other  diocesans  to  whom  he  was  subject,  would  have  it  in  their 
power  to  enforce  the  performance  of  his  duties  upon  any  of  his  other  benefices 
tiuiate  within  their  jurisdiction.  So,  under  the  provisions  of  the  stamp  acts,  it 
is  necessary,  if  a  person  had  twenty  benefices,  that  he  sliould  have  twenty 
diaiinct  licenses  of  non-residence ;  but  if  a  license  not  to  reside  on  one,  were 
considered  as  an  actual  residence  on  that  one,  only  one  stamp  and  one  license 
would  be  necessary,  and  the  revenue  would  be  defrauded.  He  deferred  to 
trri   'trouble  the  court  with  the  case  of  Oddington^  which  embraced  the  same 

■'    and  other  objections  until  that  of  Glympton  should  be  disposed  of. 

Lens,  contra,  contended  that  the  Bishop  of  Oxford's  certificate,  referring  to 
the  Bishop  of  Exerter^s  license  and  certificate,  and  thus  involving  the  facts, 
tliat  there  was  no  parsonage-house  on  Uanhydroc  and  that  tiie  defendant  had 
aciually  performed  the  duties  of  that  benefice  for  the  period  to  which  the  certifi- 
cate referred,  and  that  the  latter  diocesan  had  therefore  dispensed  with  actual 
residence,  was,  for  the  purpose  of  this  action,  equivalent  to  an  actual  residence 
at  IJanhydroc  during  the  same  period ;  and  taking  it  as  such,  the  former  cer- 
tificate was  a  sufficient  ground  to  support  this  application;  a  contempo- 
raneous license,  given  in  the  same  terms,  and  for  the  same  cause,  would  have 
been  good. 

GiBBS,  C.  J.  The  argument  reverts  to  the  question  whether  the  license  so 
given  would  not  have  required  the  confirmation  of  the  archbishop ;  and  that 
brings  it  back  to  the  former  question,  whether  the  defendant  has  shown  a  ground 
for  granting  a  license,  contained  within  the  43  G.  3.  c.  84.  s,  19.,  and  whether 
the  defendant's  residence  at  Bodmin,  which  is  by  the  bishop's  license,  excusing 
him  for  his  non-residence  at  Uanhydroc,  is  to  all  intents  and  purposes  equiva- 
lent to  a  residence  at  Uanhydroc,  and  puts  the  incumbent  in  all  respects  in  the 
same  siiuaticm  as  if  he  had  been  corporally  resident  at  lAanhydroc,  The 
statute  43  Geo,  3.  c,  84.  s,  12.,  subjects  a  spiritual  person  to  the  penalties  of 
that  act,  who  without  sufficient  cause,  as  in  some  of  the  therein  recited  acts  is 
specified,  or  such  other  sufficient  cause  as  would  exempt  him  from  the  penalties 
of  tliose  acts,  and  who  shall  not  have  such  license  and  exemption  as  io  that  act 
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is  mentioned,  shall  absent  himself  from  *his  benefice,  and  make  his  resi-  ^^.g 
dence  and  abiding  at  any  other  place  except  at  some  other  benefice,  of  ^ 
which  he  may  be  possessed.  The  defendant  has  the  rectory  of  Glympton:  he 
does  not  reside  on  it:  that  is  prima  facie  an  offence.  Has  he  an  excuse? 
He  says,  I  have  a  license  to  excuse  my  non-residence  at  another  of  my  bene- 
fices, Uanhydroc,  and  that  is  equivalent  to  an  actual  residence  there.  This 
proposition  is  not  true  to  the  extent  to  which  it  is  intended  here  to  be  applied. 
Look  to  the  purpose  of  that  license :  it  is  to  excuse  the  defendant  from  non- 
residence  at  JJanhydroc,  in  respect  of  the  duties  he  has  to  perform  there ;  but 
it  goes  no  further:  and  if  the  defendant  wished  for  an  excuse  for  his  non- 
residence  at  Glympton^  he  ought  to  have  applied  to  the  bishop  of  the  diocese 
wherein  it  lies,  for  the  other  species  of  license  which  is  pointed  out  by  my 
brother  Copley,  as  adverted  to  in  the  20th  section  of  the  act  43  G.  3.:  and 
as  he  has  not  done  tlaat,  he  cannot  excuse  himself.  The  rule  therefore  must  be 
discharged. 

Rule  discharged. 

The  case  of  Oddington^  which  would  otherwise  have  followed  the  fate  of 
this,  stood  over  until  the  present  term,  when  Lens  again  moved  to  discontinue 
as  to  Oddington  upon  a  certificate  granted  on  the  I5ih  of  December,  1814,  by 
the  bishop,  and  confirmed  by  the  archbishop  since  the  1st  of  July,  1814,  viz. 
on  the  21st  of  December, 

The  court  referred  to  TVynn  v.  Kaye,  5  Taunt.  843,  as  having  determined 
that  the  limitation  of  time  in  tjie  act  was  applicable  only  to  the  license,  and  not 
to  the  certificate,  and  granted  a  rule  nt«t. 

Copley,  for  the  plaintiff,  stated,  that  his  client  conceived  that  the  4th  section 
applied  only  to  notices  of  ^exemption,  not  to  all  notices,  and  that  the  act  p^g. 
did  not  warrant  this  application:  but  he  did  not,  upon  further  consideration,  ^ 
find  that  point  tenable,  and  on  this  day,  no  cause  being  shown,  the  rule  was 
made 

Absolute. 


BURTON  V.  HICKEY. 

[1  Marsh.  444.  S.  C] 

Fifteen  day*a  notice  is  required  of  the  execution  of  a  writ  of  enquiry  in  replevin,  af:er 

judgment  on  demurrer  for  the  avowant. 

In  replevin,  the  defendant  avowed  for  rent  arrear;  the  plaintiff  demurrfd. 
Judgment  was  thereon  given  for  the  avowaril.  On  the  4th  of  January,  the 
defendant  gave  notice  of  executing  a  writ  of  inquiry  on  the  12th  of  Januart;, 
which  was  accordingly  executed.  Lens,  Serjt.,  had  obtained  a  rule  nisi  for 
setting  aside  the  execution  of  the  writ  of  inquiry  with  costs,  upon  the  ground 
that  the  notice  was  insufficient,  tiie  statute  17  Car.  2,  c.  7.  s,  2,  requiring  fifteen 
days*  notice. 

Best,  Serjt.,  on  this  day  showed  cause.  The  writ  of  inquiry  af\er  judgment 
on  demurrer  in  replevin,  is  given  by  the  3d  section,  which  prescribes  no  par- 
ticular time  for  notice,  therefore  this  notice  must  fall  within  the  general  rule  of 
reasonable  notice,  for  which  eight  days  is  sufficient.  The  2d  section,  requiring 
fifteen  days*  notice,  is  confined  to  the  case  of  a  writ  of  inquiry  upon  a  suggestion 
after  nonsuit  in  the  courts  at  Westminster;  and  there  is  a  reason  for  a  longer 
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notice  in  that  case,  because  in  the  suggestion  the  whole  facts  which  constitute 
the  cause  of  action  are  stated;  it  is  not  a  common  inquiry  of  damages. 

LtnSy  in  support  of  his  rule.  The  two  sections  are  not  separated  in  the 
parliament-roll,  though  they  are  in  the  printed  editions  of  the  statutes;  the 
*58l  ^^^^"  assigned  for  the  supposed  distinction  is  ill  founded,  for  ^nonsuit 
-'  may  be  after  avowry,  and  in  that  case,  no  suggestion  being  necessary, 
there  is  as  liitle  cause  for  a  prolonged  notice,  as  there  is  after  judgment  on 
demurrer.  Therefore,  the  same  notice  is  required  in  the  one  case  as  in  the 
other.  This  is  a  special  enactment  for  the  benefit  of  the  defendant,  and  he  must 
take  it  as  it  is  there  given;  for  before  this  statute  there  was  no  writ  of  inquiry 
in  replevin,  and  the  statute  mentions  no  other  notice  than  the  fifteen  days  ;  there- 
fore, if  this  be  not  the  notice  intended,  no  notibe  at  all  is  necessary.  The  books 
of  practice  treat  all  the  notices  to  be  given  of  the  writs  of  inquiry  under  that 
statute,  as  subject  to  the  same  rule. 

GiBBS,  G.  J.  We  are  not  furnished  with  any  cases  on  this  subject:  it,  there- 
fore, is  a  matter  of  practice,  and  we  certainly  should  abide  by  the  practice  which 
has  prevailed.  These  are  not  ordinary  writs  of  inquiry,  but  given  by  a  par- 
ticular statute;  and  it  seems  not  unreasonable  that  the  statute  having  prescribed 
Id  one  case  what  the  notice  shall  be,  the  like  practice  should,  by  parity  of 
reasoning,  be  extended  to  other  cases  under  the  statute.  It  being  a  questionable 
point,  the  rule  ought  to  be  absolute  without  costs. 

Rule  absolute. 


BARTRAM,  Plaintiff;  TOWNE  et  al..  Deforciants. 

[1  Marsh.  446.   S.  C] 

The  coart  will  not  amend  a  fine  by  so  increasing  the  number  of  acres  of  the  several  quali- 
ties of  land  therein  comprized,  as  to  comprehend  the  whole  of  premises  under  each 
quality. 

Blosset,  Serjt.,  moved  to  amend  this  fine,  which  had  passed  in  the  last  term, 
by  increasing  the  quantities  comprized,  to  forty  acres  of  land,  forty  acres  of 
,-Q-,  meadow,  and  *forty  acres  of  pasture;  it  now  comprized  thirty  acres  of 
^  land,  twelve  acres  of  meadow,  and  twenty-five  acres  of  pasture.  The 
deed  conveyed  all  that  close  called  Butt  Close,  as  now  fenced  off,  containing 
tweniy-five  acres,  two  roods,  thirty-six  perches,  without  any  description  of  its 
quahty,  but  it  was  in  fact  now  pasture,  and  conveyed  another  close  described  as 
meadow,  containing  nine  acres,  two  roods,  and  twelve  perches :  the  whole,  there- 
fore, amounted  to  thirty-five  acres,  twelve  roods,  and  eight  perches ;  so  that  the 
entire  quantity  of  the  estate  was  in  fact  greater  by  five  acres,  two  roods,  and 
eight  perches  than  the  quantity  comprized  in  the  fine  under  the  name  of 
land,  and  the  quantity  which  in  fact  was  pasture,  was  greater  by  two  roods  and 
thirty-six  perches  than  the  pasture  comprized  in  the  fine.  But  the  parties  were 
desirous  to  comprize  all  the  acres  of  wliich  the  estate  consisted,  under  each  of 
the  descriptions ;  for,  unless  it  were  so,  if  the  quality  of  the  land  should  be 
changed,  the  party  would  lose  his  evidence  of  the  identity  of  the  land.  It  was 
sworn  the  whole  was  in  the  parish,  and  was  intended  to  pass.  It  was  for  the 
advantage  of  the  office  to  insert  as  many  acres  as  possible :  and  the  party  had, 
in  tiie  last  term,  when  the  fine  was  levied,  a  right  to  insert  so  much  as  he  now 
prayed  for:  he  ought,  indeed,  then  to  have  enumerated  the  whole  extent  under 
each  quality,  but  although  he  had  omitted  it,  the  court  would  still  grant  him  the 
same  indulgence.     He  was  at  all  events  entitled  to  amend  as  to  the  pasture. 
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which  was  shorter  in  the  fine  than  in  the  deed  to  lead  the  uses ;  for  even  if  it 
passes  by  the  d^acnption  of  land  in  the  fine,  the  party  is  entitled  to  have  also  a 
description  of  it  a.s  pasture,  sufficient  to  cover  the  whole. 

GiBBS,  C.  J.  That  close  of  land,  the  nature  of  which  is  not  described  in  the 
deed,  must  be  taken  to  fall  under  the  description  of  land,  and  the  land  being 
thirty  acres  in  the  dne,  the  party  has  no  occasion  for  any  ^amendment  of  r^g^ 
that;  if  the  number  oi  :icres  in  the  fine  described  as  land  had  not  equalled  ^ 
the  number  of  :^crev  of  which  that  close  consisted,  the  surplus  might  have  been 
added.  No  prouiio  is  shown  for  increasing  the  number  of  acres  either  of 
meadow  or  n9.:)tare;  there  is  a  number  of  acres  of  meadow  in  the  fine,  sufficient 
to  cover  tliA  D'juiber  that  exists.  We  cannot,  after  the  fine  is  passed,  go  beyond 
wAat  the  depu  to  lead  the  uses  will  justify  us  in.  The  court  cannot  proceed 
on  the  oWneipie,  that  because  the  party  who  conveys  twenty-five  acres,  might, 
ii  ne  dUsumss,  have  put  in  thirty  or  forty  acres,  therefore  the  court  will  now 
rmMse  the  number  to  any  amount  he  wishes,  and  which  he  might  formerly  have 
i.«kerttf>ti.     The  twenty-five  acres  of  pasture  must  not  be  altered  at  all. 

u^jitU  took  nothing  by  his  motion. 


TEMPLE  V.  BROWN. 

iemhle,  that  the  owner  of  land  agreeing  to  grant  a  lease,  does  not  thereby  impliedly  en- 
gage ihat  he  has  a  good  title  to  tue  fee  simple,  and  that  be  will  deliver  a  v/ritieri  abstract. 

Assumpsit  for  non-performance  of  an  agreement,  dated  the  3d  o(  May,  1814, 
wliereby  the  defendant  agreed  to  grant  to  the  plaintiff  a  lease  of  a  public-house 
in  Drury  lane,  in  the  occupation  of  C.  Bingley,  for  twenty-one  years  from 
Midsummer  1814.  The  plaintiff  agreed  to  pay  600/.  for  the  lease  and  trade, 
subject  to  70/.  rent,  with  a  covenant  to  keep  the  premises  in  repair,  and  other 
usual  covenants,  and  to  take  the  stock  in  trade  by  gauge  and  valuation.  And 
ifie  defendant  agreed,  on  being  paid  the  sum  of  600/.  for  the  terra  therein,  to 
execute  a  proper  lease,  and  transfer  to  the  plaintiff  the  licenses  to  sell  liquors. 
The  expenses  of  the  lease  to  be  borne  in  equal  proportion  between  the  parties. 
And  for  the  performance  each  bound  himself  *to  the  other  in  100/.  r^p. 
penally.  The  plaintill'  averred  in  his  first  count,  that  the  defendant  hiid  *• 
represented  to  him  that  he  had  good  and  sufficient  authority  to  grant  him  a  lease 
for  twenty -one  years  of  the  premises,  and  averred  as  breach,  that  at  the  time 
of  the  contract  the  defendant  had  no  title.  In  another  count  the  plaintiff  averrrd 
an  undertaking  by  the  defentfunt  to  produce  an  abstract  of  his  title  to  make  such 
lease,  and  averred  as  a  breach,  that  he  had  not  done  it.  There  was  also  a  count 
for  money  had  and  received.  Upon  the  trial  of  the  cause  at  the  sittings  after 
Michaelmas  term,  1814,  it  was  proved  that  in  May^  1814,  the  plaintiff  having 
jjaid  a  deposit  of  32/.,  was  let  into  possession.  No  evidence  was  given  of  any 
promise,  either  to  make  a  good  title,  or  deliver  an  abstact.  There  was  a  dispute 
between  the  attorneys  of  the  respective  parties  who  should  prepare  the  lease: 
the  plaintiff's  attorney  required  an  abstract;  the  defendant,  at  a  very  late  period 
of  the  dispute,  furnislied  an  abstract  of  a  conveyance  to  himself  in  1810  from 
J  lolling  worthy  who  was  not  proved  ever  to  have  been  in  possession  of  the  pre- 
mises; he  objected  to  deliver  any  further  abstract,  on  account  of  the  expense, 
but  offered  the  plaintiff's  attorney  permission  to  inspect,  in  the  defendant's 
custody,  the  earlier  abstract  by  which  he  had  himself  purchased,  and  compare 
it  with  the  prioT  deeds,  of  which  offer  the  other  did  not  avail  himself.  'i*he 
plaintiff  contended,  that  if  not  entitled  to  a  verdict  on  the  special  counts,  he 
might  at  least  recover  back  the  deposit.  GibbSi  C.  J.,  thought  that  the  defendant 
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was  not  bound  to  deliver  an  abstract  under  this  agreement:  he  went  much  on 
ihe  autliority  of  the  case  of  Gwillim  v.  Slone^  3  Taunt.  433,  which,  as  it 
appeared  to  him,  went  the  whole  length  of  this  case.  That  was  an  action  on 
*621  ^^^  ^^^^'  ^^^  ^^  plaintiff,  in  his  1st  count,  ^declared  on  an  agreement 
-'  very  like  the  present,  and  stated  as  a  breach,  that  the  defendant  had  not 
made  out  or  shown  that  he  had  any  right  to  grant  to  the  plaintiH*  such  a  lease 
ns  he  had  agreed  to  grant.  The  court  held  that  the  plaintiif  was  not  en  tided  lo 
a  nonsuit,  because  the  plaintiff  had  proved  all  that  he  had  stated ;  whereupon 
the  defendant  conceived  he  was  entitled  to  move  in  arrest  of  judgment,  because 
the  plaintiff  had  shown  no  cause  of  actien.  The  2d  count  was  for  not  deliver- 
ing an  abstract;  and  Lawrence,  J.,  says,  *«  the  alleged  agreement  to  deliver  an 
abstract  is  all  poetry,  the  mere  fancy  of  the  special  pleader;  there  is  no  trace  in 
the  evidence  of  any  such  contract.^'  This  case  then  decided;  that  it  was  not 
nn  implied  part  of  such  an  agreement  to  deliver  an  abstract;  if  so,  the  non- 
delivery of  an  abstract  was  no  breach  of  an  agreement :  and  if  the  agreement 
were  not  broken,  on  which  the  money  was  pajd,  the  plaintiff*  had  no  right  to 
recover  back  his  deposit,  as  money  had  and  received.  Upon  this  ground  his 
lordship  directed  a  nonsuit. 

Best,  Serjt.,  in  this  term  moved  for  a  rule  nisi  to  set  aside  the  nonsuit,  and 
have  a  new  trial,  on  which  occasion  Heaths  J.,  instanced  the  case  of  leases  for 
three  lives,  granted  some  years  since  in  Devonshire  by  a  duchess  of  Bolton, 
who  was  mere  tenant  for  life,  but  assumed  to  have  a  power  of  leasing,  and 
received  lines  to  the  amount  of  29,000/.,  nevertheless,  it  had  never  yet  been 
heard  of,  that  a  tenant  for  life  was  asked  to  show  his  title  to  lease. 

Shepherd,  Solicitor-General,  now  showed  cause.  No  defect  in  the  tide  was 
here  imputed  or  shown;  it  was  not  a  case  of  fraud  or  concealment;  the  plaintiff 
might  have  inspected  the  title  if  he  would,  and  the  tHle  was  unquestionably 
good,  therefore,  the  point,  whether  a  lessor  is  bound  to  have  a  good  tide,  did 
*631  '^^^  ^^'^'^  arise.     *This  case  is  distinguishable,  therefore,  from  that  of 

-'  IJoyd  V.  Crispe,  ante,  v.  249,  because  there  the  tide  was  clearly  bad ;  if 
there  were  any  reasonable  ground  of  suspicion,  the  case  would  be  different. 
This  was  merely  a  question,  whether  a  person  engaging  to  grant  a  lease,  im- 
plied engaged  there  being  no  express  stipulation,  to  deliver  a  written  absirani 
of  his  tide  to  the  fee  simple.  In  the  case  of  a  contract  for  the  purchase  of  a  fee 
simple,  there  is,  by  the  practice  of  conveyancers,  an  implied  stipulation  that  the 
vendor  shall  make  out  a  good  title  and  deliver  a  written  abstract,  but  not  so 
upon  a* contract  for  granting  a  lease.  No  hardship  ensues  from  the  rule;  for 
if  a  person  applying  for  a  lease  is  solicitous  about  the  title,  he  may  make  the 
title  and  abstract  the  subject  of  an  express  stipulation. 

Best  in  support  of  his  rule.  The  weight  of  authority,  as  well  as  of  reason, 
is  with  the  plaintiff*.  It  is  said,  there  is  in  this  agreement  no  express  stipula- 
tion for  an  abstract:  neither  is  there  usually,  in  an  agreement  for  the  purchase 
of  the  fee  simple  of  an  estate  of  the  largest  size ;  but  it  is,  as  much  in  the  one 
case,  as  in  the  oUier,  implied.  The  Chief  Justice  truly  observed  at  the  trial, 
that  the  offer  of  seeing  the  abstract  is  nothing.  An  attorney  would  be  even  lia- 
ble to  an  action,  who  should  take  on  himself  upon  his  own  view  and  judgment 
to  decide  on  the  tide  to  a  large  estate:  be  has  a  right,  therefore,  to  a  copy  of 
the  abstract,  that  he  may  lay  it  before  a  conveyancer.  If  this  were  a  purchase 
of  a  freehold  interest,  there  would  be  no  doubt,  but  that  the  plaintiff*  would  be 
eniided,  not  only  to  require  a  good  title,  but  an  abstract  which  he  might  take 
away,  and  lay  before  a  conveyancer.  Here  the  plaintiff's  attorney,  though 
shown  the  abstract,  had  no  opportunity  of  showing  it  to  any  learned  person,  or 
*611  ^^"^S  ^^  *away.  A  person  selling  apart,  however  small,  of  the  property, 
-^  is  bound  to  give  an  abstract.  A  particular  interest,  as  for  years,  is  a  part 
of  the  estate :  this,  too,  is  not  an  agreement  for  a  lease  at  rack-rent,  but  the 
plainiiff  is  to  pay  600/.  for  it:  he  is  to  have  it  for  twenty-one  years,  and  to 
keep  the  premises  in  repair.     A  person  taking  such  a  lease  as  this,  is  not  to  be 
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considered  as  in  the  case  of  a  common  rack-rent  tenant.  Can  it  then  be  said, 
that  though  a  purchaser  has  a  right  to  an  abstract  on  the  purchase  of  a  single 
rood  of  land  in  fee,  yet,  that  when  the  whole  of  a  large  estate  is  granted  for  a 
long  term,  leaving  in  the  grantor  an  interest  far  less  in  value  than  that  which 
the  grantee  takes,  he  is  to  have  no  abstract  ?  The  agreement  to  grant  a  proper 
lease,  means  not  any  parchment  that  the  lessor  may  sign,  so  that  the  lessee, 
after  paying  hundreds  and  expending  thousands,  may  be  told,  **  there  is  no  title, 
that  he  may  go  out,  and  has  nothing  but  his  parchment  and  the  lessor's  cove- 
nant." fVhite  V.  Fti/janbe,  11  Ves.  341,  Hearing  v.  Macreth^  there  cited, 
Forrest  Exch.  Rep.  137,  and  Keech  v.  Hail,  Doug.  21,  are  in  point.  In  the 
last,  Lord  Mansfield  takes  it  for  granted  that  a  person  who  takes  a  lease,  has  a 
right  to  inquire  for  and  examine  the  title  deeds.  In  the  case  of  IJoydy,  Crispe, 
Manafidd,  C.  J.,  was  of  opinion,  that  it  was  known  to  both  parties  that  the 
lease  could  not  be  assigned  without  the  license  of  the  landlord,  the  party  con- 
tracting to  purchase  tlie  assignment  took  it  on  himself  to  obtain  the  consent  of 
the  landlord;  but  the  court  held  that  the  vendor  was  to  obtain  that  consent. 

The  court  seeing  that  this  was  a  question  of  immense  magnitude,  at  first 
asked,  whether  the  parties  would  put  it  on  the  record,  in  the  shape  of  a  special 
verdict;  for  when  Lord  Chancellor  Eldon  had  said,  11  Vea,  346,  7,  that  he 
would  "^not  decide  the  point  in  equity,  without  the  aid  of  the  judges  of  the  p^g^ 
courts  of  law,  this  court  would  be  sorry  to  take  it  on  themselves  to  decide  ^ 
it,  without  affording  an  opportunity  for  a  review  of  their  judgment.  There  was 
no  doubt  of  what  Lord  Mansfield  says  in  Keech  v.  Hall^  that  a  person  about 
to  take  a  lease  may  refuse  to  take  it,  unless  the  lessor  will  satisfy  him  that  he 
has  a  good  title,  just  as  any  person  may  refuse  to  enter  into  any  agreement 
whatever,  unless  on  the  terms  he  shall  prescribe. 

The  court  afterwards  considering  that  the  cause  had  originated  in  a  dispute 
between  the  two  attorneys,  and  that  the  clients  had  nothing  to  gain  by  the  deci- 
sion of  this  momentous  question,  desired  the  counsel  to  consider  what  course 
would  be  most  for  the  interest  of  the  parties,  and  adjourned,  and  .the  case  was 
never  afterwards  argued. 


SHIELDS  V.  DAVIS. 

If  the  consignee  of  goods  accepts  any  benefit  by  the  carriage,  he  cannot  defend  himself 
from  the  payment  of  freight  on  the  ground  that  the  goods  have  been  damaged  by  the 
master  in  carrying  them. 

Though  the  damage  exceed  the  amount  of  the  freight. 

The  master  has  a  special  property  in  the  vessel,  and  may  declare  for  the  freight  of  goods 
as  carried  in  hit  vessel,  though  he  be  nut  owner. 

This  was  an  action  for  freight  upon  the  implied  contract  arising  from  the 
defendant's  acceptance  of  certain  casks  of  butter  delivered  to  him  by  the  piain- 
titf,  who  was  the  master,  but  not  the  owner,  of  a  vessel,  under  the  bill  of  lading, 
which  made  the  delivery  conditional  on  payment  of  freight.  The  defence  was, 
that  the  butters  were  injured  by  the  negligence  of  the  plaintiff,  and  that,  there- 
fore, he  could  recover  nothing.  The  jury  however  found  a  verdict  for  the 
plaintitf.    4  Campb.  119. 

*Be.t,  Serjt.,  in  this  term,  moved  that  either  there  might  be  a  new  trial,  p*«g 
or  that  the  judgment  might  be  arrested.  The  first,  upon  the  ground  that  L 
the  plaintift's  right  to  freight  attached  only  on  the  safe  delivery  of  the  goods, 
and  if,  though  deUvered,  they  were  not  safely  delivered,  he  could  not  recover 
the  freight.  He,  therefore,  ought  to  have  come  to  trial  prepared  to  show  that  the 
goods  were  safely  delivered,  and  consequently  the  nature  of  the  defence  could 
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be  no  surprize  on  him.  At  all  events,  in  this  case,  where  the  extent  of  the 
damage  done  to  the  butter  was  greater  than  the  whole  amount  that  would  have 
been  due  for  the  freight,  the  plaintiflf  could  recover  nothing.  Farnaworth  v. 
Garland,  1  Gampb.  N.  P.  38.  And  the  reason  given  by  C/iambre,  J.,  in 
Temple  v.  Mac  iMUchlan,  2  New  Rep.  141,  there  cited,  is,  tliat  such  a  princi- 
ple prevents  multiplicity  of  actions. 

GiBBS,  G.  J.  The  argument  proceeds  on  the  supposition  that  his  delivery 
of  the  goods  in  good  condition  is  a  condition  precedent  to  his  claim  for  freight. 
Consequently,  if  the  master  had  been  in  any  degree  negligent,  he  could  recover 
DO  freight  at  all.     He  is  liable  to  a  cross  action. 

Heath,  J.  Here  the  master  has  accepted  the  goods ;  and  the  principle  is, 
that  if  he  has  received  any  benefit  whatever  by  the  carriage,  he  cannot  set  up 
this  defence. 

Best  grounded  his  motion  in  arrest  of  judgment,  as  to  the  first  count,  upon 
the  circumstance  that  the  words  were  omitted,  which  contained  the  considera- 
tion of  the  defendant's  promise,  viz.  *'  that  the  plaintiff  would  deliver  the  but- 
ter.^* The  second  count  alleged  that  the  plaintiff  had  carried  and  conveyed 
*A71  ^^^^^"  butters  to  *be  delivered  •for  certain  freight,  whereof  the  defendant 
-I  had  notice,  and  in  consideration  of  the  premises,  and  that  the  plaintiff 
would  deliver  the  butters  to  the  defendant,  the  defendant  promised  to  pay  on 
request,  and  avers  that  the  plaintiff  confiding,  did  afterwards  deliver  the  butter 
to  the  defendant,  and  that  the  freight  amounted  to  a  certain  sum.  The  ground 
of  objection  to  this  count  was,  that  at  the  time  of  the  supposed  promise,  the 
freight  was  of  no  amount,  for  it  was  to  accrue  thereafter,  but  was  not  then,  as 
yet,  in  existence,  because  tlie  delivery  had  not  taken  place.  In  the  third  count 
the  goods  were  stated  to  be  carried  in  the  plaintiff's  vessel,  and  it  was  objected 
there  was  a  variance  between  the  evidence  and  this  count,  for  that  the  plaintiff 
was  only  the  master,  and  the  vessel  could  not  properly  be  called  his. 

Shepherd,  Solicitor- General,  on  this  day  would  have  shown  cause,  but  the 
court,  having  called  on  Beat  to  support  his  rule,  held  that  the  second  count  was 
to  be  read,  not  as  a  promise  to  pay  that  which  did  not  exeist,  but  to  pay  the 
freight  when  it  should  thereafter  become  due,  and  so  was  good.  As  to  the  third 
count,  the  master  had  a  special  property  in  the  ship,  because  he  had  the  control 
of  it,  not  a  mere  charge  as  a  servant.  He  might  bring  trespass.  They  were 
not  prepared  to  say  the  plaintiff  might  not  enter  his  verdict  on  that  count,  which 
Slated  it  to  be  the  ship  of  the  plaintiff. 

Rule  absolute  to  arrest  the  judgment  on  the  first  count  only 
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If,  pending  an  insurance  on  freight,  and  a  cargo  shipped,  the  vessel  becomes  incapable  of 
bringing  the  cargo  home,  the  master  is  bound,  or  not  bound,  to  repair  her,  and  earn 
what  he  can  on  the  homeward  voyage,  as  a  salvage  for  the  underwriters  on  freight. 
according  as  a  pruddnt  owner,  having  regard  to  the  state  of  his  ship,  but  without  refer- 
ence to  any  insurance  on  the  freight,  would  pursue  or  not  pursue  that  course  i'or  his  own 
advantage. 

Sembte,  that  an  abandonment  of  freight  to  the  underwriters  on  freight  is  impossible  and 
unnecessary. 

This  was  an  action  upon  a  policy  of  insurance  at  and  from  the  ship's  port  or 
ports  of  lading  in  tlie  Canary  islands  to  London,  to  return  four  per  cent,,  if  the 
ship  started  with  convoy  and  arrived,  on  freight  by  the  ship  Defiance,  The 
plaintiff  declared  for  a  total  loss  by  perils  of  the  sea.     Upon  the  trial  of  this 
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cause  flt  Guildhall,  before  Gibbs,  C.  J.,  at  the  sittings  after  Micliadmas  term, 
1814,  it  appeared  that  the  ship,  which  was  of  the  burthen  of  200  tons,  took  ia 
a  full  cargo  at  Puerta  Vtntura  for  London,  and  proceeded  to  Lanzarttlo^ 
where,  in  consequence  of  sea-damage,  she  was  obliged  to  unship  her  car^o:  her 
state  was  such,  that  it  would  have  been  impossible  to  bring  her  home  in  that 
condition,  or  get  her  completely  repaired  there,  so  as  to  bring  home  that  cargo. 
She  was,  therefore,  surveyed  and  sold  to  Bedford,  who  within  five  or  six  weeks 
partially  repaired  her,  and  safely  brought  home  in  her  96  tons  of  goods.  He 
sold  to  the  plaintiff,  the  master  of  the  DeJUmct,  a  vessel  called  the  Jinn  of  60 
tons,  in  which  the  latter  brought  home  some  tons  of  barilla  on  freight.  For  the 
defendants,  it  was  contended,  that  the  plaintiff  was  not  entided  to  recover  a 
total  loss,  because  there  had  been  no  abandonment,  and  the  case  of  Pamidtr  v. 
Todhunter,  1  Campb.  541,  was  cited.  Gibbs,  C.  J.,  thought  abandonment 
was  not  necessary,  for  he  could  not  understand  what  was  to  be  abandoned. 
The  ship  was  fully  laden,  and  as  soon  as  she  was  laden,  it  became  an  insurance 
on  the  freight  of  the  particular  cai^o  that  was  on  board  a  ship,  which  became 
incapable  of  bringing  *it  home.  Nevertheless  he  reserved  the  point,  p,^,. 
subject  whereto  the  jury  found  a  verdict  for  the  plaintift*.  •- 

Shephtfd,  Solicitor-General,  in  this  term  moved  for  a  non-suit,  or  a  new  trial, 
contending  that  this  was  not  a  total  loss,  1st,  Because  there  had  been  no  abin- 
donmenl;  2dly,  because  if  the  Defiance  could  not  be  so  repaired  as  to  bri:i:( 
home  the  whole  cargo,  she  could  have  been  so  repaired  as  to  bring  hom;'  at 
least  as  much  as  Bedford  actually  broui/hl.  3dly,  That  a  part  of  the  voyai'ii 
having  been  performed,  rt  was  the  plaintiff's  duty,  upon  the  failure  of  this  ve^^j^tl 
to  have  transhipped  the  cargo  into  some  other  vessel  to  perform  the  remainder 
of  the  voyage  for  the  benefit  of  the  underwriters.  (Upon  this  point  the  rui^ri 
intimated,  that  so  very  minute  a  portion  of  the  voyage  had  in  this  case  hcri 
performed  before  the  loss,  that  the  question  made  could  not  be  considered  i  j 
arise.)  4thly,  That  the  plaintift',  instead  of  selling  the  vessel,  ought  to  hav^ 
partially  repaired  her,  and  made  what  freight  he  could  by  other  goods  on  tiie 
homeward  voyiige,  to  be  applied  in  reduction  of  the  loss  of  the  original  freijrht, 
as  a  salvage  for  the  underwriters.  If  the  master  had  power  to  earn  any  freigh', 
either  with  the  ship  originally  intended,  or  with  ilie  cargo  by  another  ship,  he 
was  bound  so  to  do.  Everth  v.  ^rnilh,  2  Maule  &  Selw.  278.  The  coiiri 
granted  a  rule  nisi  upon  the  first  ground  as  a  point  reserved,  and  upon  the 
others,  which  had  not  been  stated  at  the  trial  as  objections  of  law,  as  showing 
that  the  verdict  was  contrary  to  the  evidence,  which  went  only  to  prove  aa 
avcrajjre  loss. 

Lens  and  Vaughan,  Serjts.,  on  this  day  showed  cause  against  tlie  ruiC. 
2  Marsh,  on  Ins.  562,  and  Vfdin  and  Fothier,  in  the  passages  there  cited,  ^il 
^{peak  of  abandonment  ♦as  applicable  only  "to  the  effects  insured."  But  r^'-.j 
iliough  freight  has  of  late  years  been  held  capable  to  be  the  subject  of  ^ 
insurance,  it  does  not  fall  within  the  common  category,  that  there  may  alike  he 
a  partial  or  a  total  loss  of  the  subject  insured:  It  cannot  he  said  to  be  clfecb: 
it  is  not  a  thing  which  can  be  saved  out  of  the  general  wreck  and  handed  over 
to  the  underwriters.  There  is  at  no  period  of  the  voyage  any  visible  sub^taniive 
thing,  that  can  be  abandoned.  The  case  of  Par  meter  v.  Todhunter  docs  \\j\ 
explain  what  there  is  to  be  abandoned  upon  an  insurance  on  freight,  and  it  i'' 
f'xtremely  difficult  to  discover.  In  the  case  of  abandonment  of  ship  or  good.s 
if  any  damage  has  happened  short  of  the  absolute  destruction  of  the  subject 
matter,  there  is  the  visible  and  tangible  relique  of  a  substance  which  has  cor- 
])oreal  existence.  But  that  proceeding  is  wholly  inapplicable  to  freight.  *l'i*<i 
voyage  is  totally  destroyed  and  goile.  Abandonn^,ent  in  this  case  can  only  he 
by  giving  notice  to  the  underwriters,  that  by  pursuing  a  certain  course,  ihey 
may  take  up  an  adventure  which  is  suspended,  and  earn  freight  which  otlier- 
wise  never  will  be  earned:  it  could  only  amount  to  this,  that  the  underwriters 
j/iay,  if  they  please,  speculate  on  reducing  their  loss  by  sending  over  other 
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Tessels  to  bring  home  these  goods ;  but  no  authorities  lay  it  down  that  such  a 
notice  is  necessary ;  none  countenance  the  supposed  necessity  of  abandonment 
of  freight,  except  Parmeter  v.  Todhttnter,  Thompson  v.  Bowcrofl,  4  East,  34, 
and  Ltatham  v.  Ttrry^  3  Bos.  ii  Pul.  484.  In  the  two  last  cases  there  was 
an  actual  declaration  of  abandonment,  and  the  courts  put  them  both  upon  the 
plain  and  intelligible  ground  that  the  assured  had  received  freight,  which  they 
had  previously  undertaken  to  five  up  to  the  underwriters,  and  therefore  were 
^.^  bound  to  pay  it  over.  Everth  v.  *  Smith  is  inapplicable,  because  that  was 
•J  an  insurance  on  freight  generally,  and  not  on  the  freight  of  any  particular 
cargo,  and  the  ship  earned  freight  on  the  voyage,  and  so,  no  loss.  In  Parmeter  v. 
Todhunter  the  point  arose  only  incidentally.  2.  There  is  no  obligation  on  the 
assured  to  form  a  new  contract  for  bringing  home  the  goods  by  another  vessel, 
which  is  at  least  equally  likely  to  be  productive  of  expense,  as  of  benefit,  to  the 
underwriter.  If  tfie  assured  enters  into  this  speculation,  and  it  fails,  and  the 
underwriters  disavow  tlie  contract,  he  cannot  compel  them  to  adopt  it,  or  to 
indemnify  him  for  the  expences.  3.  Neither  is  there  any  authority,  that  where 
a  vessel  is  incapable  of  being  completely  repaired,  the  assured  is  compellable 
partially  to  repair  her,  and  to  make  her,  instead  of  a  ship  of  200  tons,  a  ship  of 
96  tons.  By  what  law  is  the  assured  bound  to  enter  into  a  speculation  for  the 
benefit  of  the  underwriters,  which  he  would  not  think  it  proper  to  engage  in  for 
bis  own  ?  Why  is  he  to  be  restrained  from  selling  his  vessel,  if  he  finds  it  most 
conducive  to  his  interest  ?  The  master  too  had  other  rights  and  interests  to 
protect,  besides  those  of  the  underwriters  on  freight :  the  owners  of,  and  under- 
writers on  the  goods,  might  object  to  the  goods  being  re-shipped  by  so  imper- 
fect a  conveyance.  The  underwriter  on  the  ship  might  object  to  the  being 
again  exposed  to  the  probable  risk  of  a  total  loss,  after  30  heavy  average  losses 
had  been  incurred.  In  Parmeter  v.  Todhunter  it  was  never  suggested  that 
the  assured  might  have  sent  home  his  goods  by  another  ship.  The  plaintiff  is 
therefore,  entitled  to  recover  as  for  a  total  loss  without  any  abandonment,  but  if 
the  court  shall  think  his  right  does  not  extend  so  far,  he  is  at  least  entitled  to 
retain  his  verdict  to  the  amount  of  the  average  loss. 

The  Solicitor-General,  Best^  and  Bosanquet  Serjts.,  contra,  contended  they 

*72n   ^^^^  entiUed  either  to  a  nonsuit  *on  the  want  of  abandonment,  or  a  new 

-*   trial.     This  insurance  had  not  attached  on  the  freight  of  this  specific  cargo, 

and  the  ship  might  possibly  have  earned  some  other  freight  home.     They  were 

proceeding  to  recapitulate  the  grounds  on  which  the  motion  was  made,  when 

The  court  interposing,  expressed  their  opinion  that  this  case  ought  to  be 
re-considered  by  the  jury.  They  saw  no  ground  for  saying  that  there  ought  to 
be  an  abandonment  in  this  case ;  but  if  the  ship  had  brought  home  another 
cargo  from  the  Canaries,  and  earned  freight  thereon,  that  would  have  been  a 
salvage  on  the  freight  of  her  original  cargo ;  for  that  when  the  first  cargo  was 
once  on  board,  the  policy  attached  on  the  freight  of  that  specific  cargo;  but  if 
the  captain,  being  driven  back  and  unable  to  proceed  with  the  original  cargo, 
was  yet  able  to  proceed  with  a  less  cargo,  on  less  freight,  of  this  the  under- 
writer ought  to  have  the  benefit.  The  assured  ought  to  proceed  as  if  he  was 
not  insured;  and  if,  not  being  insured,  he  for  his  own  profit,  in  common  pru- 
dence finds  it  expedient  to  repair  the  vessel  and  proceed  on  the  voyage,  then  he 
ought  to  do  it  for  the  benefit  of  the  underwriters :  but  he  must  not  sell,  the  ship, 
which  otherwise  he  might  profitably  to  himself  have  repaired,  and  throw  the 
loss  on  the  underwriters.  It  ought,  therefore,  to  be  left  to  the  jury,  whether  a  pru- 
dent man  would  have  sold  the  ship  in  these  circumstances,  or  have  repaired  her, 
and  proceeded  with  her,  to  earn  what  she  could.  The  case,  therefore,  ought  to 
go  to  a  new  trial,  and  the  costs  of  the  former  trial  ought  to  be  costs  in  the  cause. 

Rule  absolute. 
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It  Lb  not  necessary  that  an  affidavit  made  by  the  defendant  in  the  caase,  stating  his  abode, 
and  styling  him  defendant,  should  also  contain  the  addition  of  his  degree. 

Best,  Seijt.,  had  no  other  cause  to  show  against  a  rule  which  had  been 
obtained  by  Runnington^  Seijt.,  than  a  preliminary  objection  to  the  admissi- 
bility of  the  affidavit  on  which  the  rule  was  moved,  that  the  defendant,  who 
swore  it,  was  therein  only  designated  by  his  name  and  place  of  abode,  and  the 
predicament  of  his  being  defendant  in  this  cause ;  whereas  Best  contended  that 
the  addition  of  his  degree  was  necessary ;  for  which  he  cited  the  practice  of 
the  King's  Bench,  exemplified  in  the  case  of  Jarrttt  v.  Diilon^  1  East  18. 
But  the  court  observed  that  the  reason  of  that  case  was,  that  the  rule  of  court 
Mich,  15  Car.  2,  specially  required  it,  but  that  in  this  court  there  was  no 
such  rule,  and  they  held  that  here  a  defendant  in  the  cause,  making  an  affidavit, 
is  sufficiently  intitled  by  his  place  of  abode  and  reference  to  his  quality  of 
/'defendant,  without  stating  the  addition  of  his  degree. 

Rule  absolute. 


ROWLITT  et  al.  v.  ORLEBAR. 

[1  Marsh.  452.    S.  C] 

The  court  permitted  a  fine  to  be  amended  by  the  subsequent  deed  declaring  the  uses. 

Blosset,  Serjt.,  moved  to  amend  a  fine  of  HUary  term,  7  Oeo.  3,  by  insert- 
ing the  parish  of  EarVa  Barton^  in  which  a  small  part  of  the  premises  was 
situated,  as  being  warranted  by  the  deed  declaring  the  uses  of  the  fine,  which 
bore  date  the  4th  of  Jxdy,  1767.  All  the  parties  were  dead.  In  practise,  the 
deed  to  lead  the  uses  of  a  recovery  completely  precedes  the  recovery,  *but  p,.^ 
the  deed  declaring  the  uses  of  a  fine  is  almost  always  subsequent  to  the  ^ 
fine ;  nevertheless,  amendments  have  been  made  by  the  deeds  declaring  the 
uses  of  fines;  and,  therefore,  though  their  relative  dates  are  not  stated,  it  may 
be  presumed  the  deeds  were  in  those  instances  subsequent  to  the  fines.  Anon. 
1  Ld,  Raym.  209,  where  the  learned  editor  of  the  fourth  edition,  in  a  marginal 
note,  says,  that  it  is  every  day's  practice  in  this  court  to  amend  a  fine  by  the 
deed  declaring  the  uses ;  and  Manley  v.  Tattersal,  4  Taunt.  257.  The  parties 
to  the  fine  and  the  deed  are  the  same,  and  the  deed  recites  the  fine,  whereby 
the  identity  appears. 

ilerf. 


SMIDT  et  al.  v.  OOLE. 

This  court  will  not  stay  proceedings  in  an  action  commenoed  here,  to  abide  the  event  of 
an  action  in  the  Mayor's  Court,  where  it  is  sought  to  try  in  a  foreign  attacboient  the 
title  to  the  same  property  which  is  in  suit  here. 

CcRTAiN  persons  having  commenced  three  actions  in  the  Mayor's  Court  in 
London  against  Smidt  ^  Co,^  and  attached  them  by  the  debt  supposed  to  be 
due  to  them  from  Ogle^  ante,  v.  759,  and  Smidt  4'  Co.  having  also  commenced 
this  action  against  Ogle^  to  recover  what  he  was  indebted  to  them,  Vmtghath 
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Serjt,  now  moved  that  all  further  proceedings  might  be  stayed  in  this  action 
till  the  Mayor's  Court  should  have  determined  whether  Ogle  were  or  were  not 
indebted  to  Smidt  ^  Co.  in  the  sum  for  which  they  were  attached  in  that 
court. 

GiBBS,  C.  J.     We  never  can  consent  to  stay  proceedings  in  this  court,  in 
f^^-i  order  to  await  the  event  of  *a  decision  in  the  Mayor's  Court.     This  is 
-^  something  like  the  attempt  that  was  made  in  the  case  of  NcUhans  v. 
GUes,  5  Taunt.  558. 

Hbath,  J.    It  is  a  common  law  right  of  the  plaintiff  to  sue  here,  and  we 
shall  not  restrain  it. 

Rule  refused. 


WOOLCOT  V.  LEICESTER. 

The  court  will  not  nxonerate  the  bail  upon  the  defendant  having  become  bankrupt  and 
obtained  bis  certificate,  without  giving  the  plaintiff  an  opportunity  of  tryingi  by  an  issue, 
whether  the  certificate  were  fairly  obtained. 

Best,  Serjt.,  had  on  a  former  day  obtained  a  rule  nin  for  entering  an  exone- 
retur  on  the  bail-piece  in  this  cause,  upon  the  ground  that  the  defendant  had 
become  bankrupt  and  obtained  his  certificate. 

Shepherd^  Solicitor-General,  showed  cause,  on  a  surmise  that  money  had 
been  paid  to  several  creditors  of  the  defendant  for  signing  the  certificate,  and 
that  after  the  certificate  obtained  and  before  interlocutory  judgment  signed,  the 
plaintiff  had  given  the  defendant  notice  of  his  intention  to  contest  the  certificate, 
and  that  if  he  intended  to  rely  on  it,  he  might  plead  it  puis  darrein  continuance^ 
which  he  had  declined ;  and  the  court  would  not  now  relieve  him  on  motion, 
without  giving  the  plaintiff  an  opportunity  of  trying  whether  the  certificate  had 
been  fairly  obtained. 

The  court  directed  an  issue  to  try  the  validity  of  the  certificate,  to  which 
Bestf  on  behalf  of  the  bail,  consented,  and  the  present  rule  was  enlarged  until 
after  the  trial  of  that  issue,  with  a  stay  of  proceedings  in  the  mean  time. 

Rule  enlarged. 


•76]  «SMITH  et  al.  v.  MERCER  et  al. 

[1  Marsh.  453.    S.  C] 

The  defendants  took  a  bill,  accepted  pavable  at  the  plaintiffs*,  who  were  the  drawee's 
bankers,  and  indorsed  it  to  their,  the  defendants'  agents,  to  whom  the  plaintiffs  paid  it 
when  due,  and  seven  days  after  sent  it  as  their  voucher  to  the  drawee,  who  apprized 
them  that  the  acceptance  was  forged.  Held,  by  three  against  Chambre^  J.,  that  the 
plaintiffs  could  not  recover  from  the  defendants  the  amount  which  they  had  thus  paid 
them  on  the  forged  acceptance. 

Assumpsit  for  money  had  and  received,  and  on  the  other  money  counts.  At 
the  sittings  in  London  afler  Michaelmas  term,  1814,  before  Gibbs^  C.  J.,  a  ver- 
dict was  found  for  the  plaintiffs  for  120/.,  subject  to  a  case:  The  plaintiffs 
were  bankers  in  London^  with  whom  Maurice  Evans  kept  cash :  the  defend- 
ants were  bankers  at  Tkinbridge,  and  were  bona  fide  holders,  for  a  valuable 
consideration,  paid  by  them  to  Peier  Le  Sourf^  of  a  bill  of  exchange,  drawn  on 
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the  15th  of  FAruary,  1811,  by  T^mat  Temple,  at  sixty-five  days*  date,  on 
Maurice  Evans,  for  120/.,  payable  to  the  drawer's  order,  and  indorsed  by  Tern- 
pie  and  P,  Le  Souef.  The  bill,  when  it  came  to  the  defendant's  hands,  ap- 
peared to  be  thus  accepted :  ^  Smith,  Payne,  and  Smithe,  Maurice  Evam*^ 
This  acceptance  was  forged.  Before  the  bill  was  due,  the  defendants  indorsed 
the  same,  and  sent  it  with  their  indorsement  thereon,  to  their  corresponding 
bankers  and  agents  in  London,  Spooner  ^  Co.,  to  be  received  for  them  at 
maturity.  Upon  the  bill  being  presented  by  Spooner  ^  Co,  to  the  plaintiffs 
for  payment  on  the  23d  of  April,  when  it  became  due,  they  immediately  paid 
the  amount  to  Spooner  ^  Co.,  who  paid  the  amount  in  account  to  the  defend- 
ants ;  all  the  parties  being  at  the  time  equally  ignorant  of  the  foigery.  The 
plaintiffs  sent  the  bill  to  Evans  at  the  usual  time,  with  the  other  vouchers  of 
payments  made  for  him,  and  Evans  immediately  returned  the  same  to  them,  as 
forged,  and  refused  to  allow  the  payment  thereof  as  a  payment  made  on  his 
account.  The  plaintiffs,  upon  discovering  the  foigery,  on  the  dOth  of  »^/7ri/« 
1814,  gave  notice  to  the  defendants  that  the  acceptance  was  forged,  and  r-^^ 
required  *the  defendants  to  repay  the  money,  which  they  refused  to  do.     ^ 

Lens,  Serjt.,  for  the  plaintiflfs.  No  circumstances  of  this  case  take  it  out  of 
the  general  rule,  and  the  plaintiffs  have  paid  to  the  defendants  a  sum  of  money 
upon  a  consideration  which  has  failed,  and  are,  therefore,  entitled  to  recover  it 
back.  The  plaintiffs  have  done  no  act  tending  to  give  authenticity  to  this  forged 
instrument,  they  have  merely  paid  it  when  it  was  presented.  This  case  is 
governed  by  those,  wherein  the  question  was  fully  considered,  oi  Jones  v.  Rydt, 
ante,  v.  489,  and  Bruce  v.  Bruce,  ibid.  495,  particularly  by  the  last  of  them. 
[Gibbs,  C.  J.,  observed  that  the  latter  case  could  not  be  used  as  an  authority  in 
this,  to  the  extent  intended:  it  was  there  held  that  since  the  victualling-office 
had  received  the  money  back  from  the  Bank  o{  England,  and  the  Bank  oiEng* 
land  had  received  it  back  from  the  plaintiffs,  the  plaintiffs  might  recover  from 
the  defendants.  The  defendants'  argument  there  was,  that  the  plaintiff,  who 
)iad  improvidently  submitted  to  a  demand  which  could  not  have  been  enforced 
against  him,  did  not  thereby  acquire  a  right  to  sue  the  defendant.  The  answer 
given  was,  that  the  bill  was  still  to  be  considered  in  the  light  of  an  unpaid  bill, 
which  the  defendant  had  put  off  on  the  plaintiff  as  a  good  bill,  but  which  proved 
to  be  forged.  There  were  also  some  circumstances  which  made  the  court  doubt 
whether  that  case  fell  within  the  general  law,  and  which  made  it  distinguishable 
from  Price  v.  Aeal,  3  Burr.  1354,  and  1  Bl.  390.]  This  case  also  is  distin- 
guishable from  Price  v.  Need,  in  which  the  judgment  proceeded  on  the  ground 
that  the  plaintiff  had,  by  his  own  act  in  paying  the  first  bill,  positively  encour- 
aged the  defendant  to  take  die  second  as  genuine,  *and,  therefore,  had  ^-^^ 
precluded  himself  from  recovering  back  the  money.  But  in  this  case  the  ^ 
plaintiffs  are  not  drawees,  nor  do  they  accept  the  bill,  or  add  any  credit  to  it, 
for  it  is  not  negociated  beyond  them;  they  merely  pay  it  when  presented,  which 
is  far  short  of  saying  that  it  was  the  acceptance  of  Evans;  and  their  act  in  pay- 
ing it,  being  long  subsequent  to  the  defendants'  taking  the  bill,  could  have  no 
influence  on  their  minds. 

Best,  SerjL,  for  the  defendants.  The  cases  of  Jones  v.  Hyde,  and  Bruce  v. 
Jiruce,  do  not  conflict  with  Price  v.  Ne€d.  And  this  case  ranges  itself  with 
the  latter.  It  was  the  peculiar  duty  of  the  plaintiffs,  as  the  bankers  of  Etam, 
to  be  conversant  with  his  signature.  The  defendants  had  no  means  of  becoming 
acquainted  with  his  hand-writing.  In  Price  v.  Neal,  the  judgment  of  the  court 
did  not  turn  upon  the  encouragement  given  by  the  plaintiff  to  the  circulation  of 
the  bill,  but  on  the  mere  fact  of  his  paying  it,  for  the  plaintiff  never  accepted 
the  first  bill,  but  merely  sent  his  servant,  upon  notice  of  the  bill  being  due,  to 
take  it  up  and  pay  it,  which  could  not  operate  as  an  encouragement  to  the 
holder's  prior  act  of  taking  the  bill.  The  case  on  the  second  bill,  which  the 
plaintiff  actually  accepted,  was  abandoned  by  the  plaintiff's  counsel,  and  Lord 
Mansfield^ s  observation,  that  the  plaintiff  had  encouraged  the  defendant  to  take 
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it,  applies  to  the  second  bill  only,  which  is  wholly  dissimilar  to  this  case.  In 
the  report  in  Blackstone^  the  court  lays  stress  on  the  circumstance,  most  appro- 
priate to  the  present  case,  that  the  plaintiflf  is  the  only  person  who  knows  the 
drawer*s  hand-writing.  There  is  equal  hardship  on  the  plaintiffs  and  on  the 
defendants,  but  the  negligence  is  in  the  plaintifTs,  not  in  the  defendants,  and 
where  the  negligence  is,  whether  more  or  less  in  degree,  there  the  loss  ought  to 
,»g-.  fall.  The  *^court  will  not  measure  degrees  of  negligence ;  if  there  be  any 
^  negligence  in  the  plaintiffs  they  are  precluded  from  recovering ;  but  it  is 
not  only  some,  but  an  extreme  degree  of  negligence  in  the  banker,  not  to  know 
the  hand-writing  of  his  customers.  Here  then,  as  in  Price  v.  Neal,  is  an 
admission  of  the  genuineness  of  the  bill  by  a  person  competent  and  required  to 
know  the  hand- writing,  and  the  cases  only  differ  in  the  immaterial  circumstance, 
that  in  the  one  the  drawer's,  and  in  the  other  the  acceptor's  hand  is  forged. 
The  person  who  takes  a  bill  before  it  is  mature,  does  not,  by  taking  it,  recognize 
it  as  a  genuine  bill,  nor  is  it  incumbent  on  him  before  its  maturity  to  enquire  of 
the  payee  as  to  its  authenticity ;  but  the  person  who  delivers  it  over  to  him, 
does  represent  and  warrant  it  to  be  a  genuine  bill. 

Lms^  in  reply.  In  Price  v.  Neal  the  plaintiff*'s  counsel  aigued  for  his  right 
to  recover  on  both  the  bills.  It  cannot  be  deemed  extreme  negligence  that 
every  banker's  clerk  does  not  know  how  to  discover  all  forgeries,  many  of  which 
are  not  without  great  nicety  and  difficulty  discerned.  In  Jones  v.  Ryde  the 
foigery  was  easy  to  be  discovered,  for  the  words  **  eight  hundred"  in  letters 
were  left  unaltered.  There  was  no  mode  of  discovering  this  till  the  vouchers 
were  returned  to  Evans  by  the  plaintiff's.  But  neither  has  there  been  any 
negligence  here,  nor  have  the  defendants  lost  any  thing  by  the  delay;  for  if  this 
forgery  had  been  sooner  discovered,  the  defendants  would  have  had  no  civil 
remedy  against  the  author  of  it,  for  the  debt  would  be  merged  in  the  felony. 
Nothing  which  the  plaintiff's  have  done,  has  deteriorated  the  condition  of  the 
defendants,  wherein  is  a  strong  distinction  between  this  case  and  Price  v.  Neal, 
Here  is  only  the  bare  act  of  paying  the  bill,  which  is  very  far  short  of  accept- 
*801  ^°^  ^^  ^^  ^^  representing  *for  the  guidance  of  another,  that  it  is  genuine. 

•^  It  will  not,  therefore,  mutate  with  the  case  of  Price  v.  Neal  to  decide  this 
in  favor  of  the  plaintiff's. 

Cur»  adv,  vuli. 

On  this  day  the  court  delivered  their  opinions  seriatim, 

Dallas,  J.,  recapitulated  the  facts  of  the  case,  af\er  which  he  thus  proceeded. 
It  is  stated  in  the  case  that  all  the  parties  at  the  time  of  payment  of  the  bill  were 
equally  ignorant  of  the  forgery ;  and  the  question  is,  on  whom  the  loss  ought  to 
fall!  And  though  the  facts  are  not  precisely  the  same,  I  think  the  case  of 
Price  V.  Neal.,  3  Burr.  1354.,  and  1  Bl.  390,  furnishes  a  rule  which  ought  to 
govern  the  present.  The  case  of  Price  v.  Neal  was  in  substance  this :  Two 
bills  had  been  drawn,  the  first  was  only  presented  when  due;  tlie  second,  drawn 
some  time  after  the  first,  was  accepted,  and  paid  when  due.  Both  proved  to 
be  forgeries  as  to  the  hand- writing  of  the  drawer;  and  the  plaintiff'  who  had  paid 
them,  contended,  that  having  paid  by  mistake,  he  was  entided  to  recover  back 
the  money  from  the  indorsee,  who  w:ts  an  innocent  and  bona  fide  holder.  As 
to  the  facts  of  this  case,  it  may  be  necessary  to  distinguish,  before  adverting  to 
the  judgment  of  the  court.  The  first  bill  had  not  derived  additional  credit  from 
the  acceptance,  for  it  had  not  been  accepted ;  but  the  second  bill  had  been 
accepted,  and  was,  therefore,  diffiierent  in  this  respect.  The  action  was  brought 
to  recover  back  the  amount  of  both  bills.  For  the  plaintiff',  the  argument  at  the 
bar  proceeded  on  the  ground  of  payment  by  mistake  ;  but  the  first  bill  was  said 
to  stand  upon  ground  even  stronger  than  the  second,  inasmuch  as  when  nego- 
*S11  ^^^^^  i^  ^^^  n<>^  *been  accepted;  and,  therefore  was  not  taken  upon  the 
-I  credit  of  the  acceptor.  In  the  judgment  of  the  court  the  two  biUs  are  also 
distinguished,  but  the  distinction  does  not  lead  to  any  difi'erence  of  conclusion : 
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for  the  defendant  was  adjudged  to  retain  as  to  both,  and,  as  it  seems,  partly  on 
two  grounds ;  Ist,  of  neglect  to  the  plaintiff;  2dly,  that  supposing  to  neglect, 
the  loss  ought  not  to  be  shifted  from  one  innocent  man  upon  anotlier :  with  the 
latter  ground  I  shall  not  interfere  upon  the  present  occasion,  for  the  former  goes 
the  whole  length  of  reaching  this  case.  And  to  see  that  it  does,  it  is  only 
necessary  to  ask  what  was  the  neglect?  The  answer  must  be,  the  having  paid 
when  due  caution  would  have  prevented  such  payment.  If  an  acceptor  is  then 
bound  to  know  the  drawer*s  hand- writing,  is  it  less  the  duty  of  a  banker  to 
know  the  hand-writing  of  his  customer?  In  degree,  it  is  more  so ;  for  he  sees 
it,  probably,  every  day.  I  consider,  therefore,  the  payment  of  this  bill  as  a  want 
of  due  caution  on  the  part  of  the  plaintiffs.  But  to  distinguish  it  from  Price  v. 
Neai,  it  is  said,  payment  by  the  bankers,  after  it  became  due,  did  not  add  to  its 
credit  or  negotiability :  so  it  was  with  the  first  bill  in  the  case  of  Price  v.  Neal; 
yet  this  made  no  difference.  Is  it,  however,  productive  of  no  injury  to  any  of 
the  parties  on  the  4)111?  Suppose  Smith  ^  Co.^  had  not  paid  it,  it  would  have 
been  immediately  returned  to  Spooner,  and  by  him  to  Le  Sou^^  the  indorser, 
and  it  might  have  been  recovered,  or  put  in  suit.  But  the  effect  of  the  delay 
has  been,  to  give  him  an  extended  credit,  and  how  am  I  able  to  say,  that  his 
situation  in  the  intermediate  time  may  not  have  undergone  such  a  change,  as  to 
render  him  incapable  of  paying  what  he  could  have  paid  upon  proper  notice  and 
demand.  Nor  do  I  think  it  will  be  an  answer,  to  observe  that  nothing  of  tiiis 
sort  is  stated  in  the  case :  for  the  plaintiffs  had  no  right  to  cast  upon  the  defend* 
ants  the  burthen  of  *such  proof,  which,  in  point  of  law,  if  the  fact  had  p^go 
existed,  and  could  have  made  any  difference,  it  was  for  themselves  to  ^ 
produce.  The  ground,  therefore,  on  which  I  rest  my  opinion,  and  to  which  I 
wish  to  confine  it,  is  the  want  of  due  caution  in  having  paid  the  bill,  the  effect 
of  which  has  been,  to  give  time  to  different  parties,  which  the  plaintiffs  were 
not  authorized  to  do. 

Chambre,  J.,  I  think  the  plaintiffs  are  in  this  case  entided  to  recover.  The 
bill  appears  drawn  in  the  name  of  Thomas  Terrwle^  payable  to  himself  or 
order,  directed  to  Maurice  EvanSy  and  indorsed  by  Temple.  The  next  indorser 
is  Peter  Le  Souef^  and  it  appears  that  the  bill  had  the  forged  acceptance  on  it 
when  it  was  in  his  hands,  and  in  that  state  he  indorsed  it,  and  the  defendants 
received  it  from  him  for  a  valuable  consideration,  bona  fide  paid  to  him  by  the 
defendants.  The  foiged  acceptance  purported  to  make  the  bill  payable  at  the 
plaintiffs',  who  were  the  bankers  of  the  supposed  acceptor  in  London.  The 
defendants,  in  order  to  receive  the  money  for  which  the  bill  was  given,  indorsed 
it,  and  sent  it  to  their  bankers  in  town,  who  sent  it  to  the  plaintiffs,  and  they 
immediately  paid  it,  under  the  supposition  tliat  they  were  directed  so  to  do  by 
Evans,  At  what  particular  period  the  forgery  was  committed,  and  who  was 
then  the  holder  of  the  bill,  is  not  stated  :  but  it  is  stated  that  the  parties  at  the 
time,  meaning,  I  suppose,  the  plaintiffs,  the  defendants,  and  their  bankers,  were 
equally  ignorant  of  the  forgery.  About  a  week  afterwards,  the  plaintiffs  sent 
the  bill  as  a  voucher  to  Evans^  and  he,  finding  out  the  forgery,  refused  to  allow 
the  payment,  and  sent  back  the  bill  to  the  plaintiffs.  The  plaintiffs  then  gave 
the  defendants  notice  that  the  acceptance  was  forged,  and  required  the  money 
to  be  repaid.  Upon  these  facts  the  present  action  is  brought,  and  it  is  brought 
on  the  general  principle  that  when  *money  not  really  due  is  paid  by  p^, 
mistake,  it  is  recoverable  in  this  form  of  action.  In  this  case  the  money  ^ 
has  been  paid  without  any  consideration,  and  under  a  mistake;  and  not  only 
under  a  mistake,  but  under  a  representation  made  to  the  plaintiffs  by  the 
defendants,  who  indorsed  the  bill  wiih  that  forged  acceptance  on  it,  that  the 
plaintiffs  were  required  and  directed  so  to  pay  it,  by  the  person  whose  agents 
they  were  in  money  transactions.  Gases  undoubtedly  may  exist,  that  form 
exceptions  to  the  general  rule.  Such  are  cases  respecting  bills  of  exchange, 
under  circumstances,  wherein  the  doctrine  might  produce  injurious  consequences 
in  that  species  of  negotiation,  and  particularly  where  the  party  claiming  resiiiu- 
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tion  has  himself,  though  innocently,  given  credit  to  the  instrament  hy  his  own 
previous  acceptance  or  endorsement.  There  the  party  who  wants  to  recover 
back  his  money,  has  himself  given  a  kind  of  warranty  to  subsequent  takers,  and 
will  not  be  permitted  to  recover  against  those  who  have  innocently  received  the 
money  claimed  to  be  due  on  such  bills.  The  case  of  Jenys  v.  Fowler^  2  Sir. 
946,  is  allued  to  both  in  Blackstone's  and  Burrow* 8  reports  of  Price  v.  Need. 
That  was  a  case  where  the  acceptor  was  not  permitted  to  prove  the  forgery  of 
the  bill  he  had  accepted,  for  the  reason  given  by  Lord  Raymond^  C.  J.,  that  it 
would  be  dangerous  to  negotiable  notes.  Blackstone  says,  the  demand  on 
the  accepted  bill  in  Price  v.  iVeo/,  was,  on  the  authority  of  that  case,  given 
up  by  the  plaintiff's  counsel,  and  I  cannot  well  understand  why  the  reasons 
which  relate  thereto  are  introduced  into  the  consideration  of  the  court  on  the 
other  bill  in  Price  v.  Need;  but  the  other  part  of  that  case,  which  relates  to  the 
bill  not  accepted,  was  there  the  subject  of  the  decision  of  the  court,  and  is 
relied  on  in  the  present  case,  as  an  authority  for  the  defendants.  Blnckstone,  J., 
*841  ^^^  ^°  ^^^  report  rather  *jumbled  together  the  observations  applicable  to  the 

-^  case  on  one  of  the  bills  with  those  applicable  only  to  the  other.  Among 
other  things,  the  acceptance  is  relied  on  as  applicable  to  both.  All  that  he 
makes  the  court  say  respecting  the  unaccepted  bill,  is,  "  The  negligence  in  the 
plaintiff,  (who  had  taken  up  the  forged  bill,)  is  greater  than  can  possibly  be 
imputed  to  the  defendani."  That  is  a  singular  subject  of  calculation.  He  says, 
*' where  the  loss  has  fallen,  there  it  must  lie:  one  innocent  man  must  not  relieve 
himself  by  throwing  it  on  another.*'  So  I  should  say  here.  The  defendants 
have  paid  their  money  for  that  which  is  of  no  value ;  they  have  thereby  sus- 
tained a  loss,  and  they  ought  not  to  be  permitted  to  throw  that  loss  upon  an- 
other innocent  man,  who  has  done  no  act  to  mislead  them :  and  still  less  ought 
they  to  be  so  permitted,  where,  instead  of  being  misled  by  any  act  of  the  plain- 
tiffs, they  themselves  have  given  the  appearance  of  authenticity  to  the  instru- 
ment by  their  own  indorsement,  which  was  a  sort  of  warranty  of  its  genuine- 
ness at  a  time  when  the  forged  acceptance  made  a  part  of  the  instrument.  The 
report  of  the  case  in  Burr,  is  fuller.  It  speaks  of  the  liberality  of  the  action 
for  money  had  and  received,  and  puts  the  case  upon  the  ground,  that  the  defend- 
ant might  conscientiously  retain  the  money,  not  because  it  was  his,  but  because 
he  has  hold  of  it  without  any  fraudulent  intent.  How  he  can  satisfy  his  con- 
science by  keeping  that  which  is  not  his,  I  cannot  tell,  but  it  is  better  not  to 
encourage  too  far  this  latitude  of  conscience.  The  matter,  however,  has  been 
lately  discussed  and  decided  in  this  court  in  the  two  cases  of  Jones  v.  Byde 
and  Bruce  v.  Bruce.  [Here  the  learned  judge  stated  the  case  of  Jones  v. 
Byde.']  A  great  part  of  the  doctrine  of  Price  v.  Neal  seems  in  that  case  to  be 
wholly  repudiated  by  the  court.  Fenn  v.  Harrison,  3  T.  R.  757,  was  there 
^.-1  'cited;  and  my  Lord  Chief  Justice  says,  *<  it  is  true,  that  if  he  who  nego- 

-^  tiates  a  bill  does  not  indorse  it,  he  does  not  subject  himself  to  that  respon- 
sibility which  the  indorsement  would  bring  on  him,  viz.  to  an  action  to  be 
brought  against  him  as  indorser,  but  he  does  not  get  rid  of  that  responsibility 
which  arises  from  his  passing  off  an  instrument  of  no  value,  and  receiving  value 
for  it;"  and  he  compared  it  to  the  case  of  paying  away  forged  bank  notes.  My 
brother  Heath  there  adverts  to  what  is  said  by  Lord  Kenyon,  that  the  person 
paying  under  such  circumstances  is  entitled  to  recover  back  the  money,  and  he 
refers  to  Cripps  v.  Read,  6  T.  R.  606;  and  my  brother  Dallas  refers  to  the 
same  case,  and  concurs  with  the  rest  of  the  court.  Bruce  v.  Bruce  is  a  still 
stronger  case.  There  the  bill  was  actually  paid,  but  the  court  said  they  could 
not  distinguish  it  from  the  case  before  decided.  It  is  said  in  this  case  the  negli- 
gence varies  it ;  what  was  the  negligence  ?  How  perfect  the  forgery  was,  we 
do  not  know.  Some  forgeries  will  deceive  the  party  whose  name  is  forged. 
Did  the  plaintiffs  omit  any  degree  of  reasonable  diligence  which  lay  within 
tlieir  power?  Evans,  when  the  bill  was  sent  to  him,  could  not  be  deceived : 
he  must  know :  he  detected  the  forgery,  and  gave  immediate  notice :  where 
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then  is  the  negligence?  The  bill  had  done  its  office,  and  ceased  to  be  nepy 
tiated.  It  is  not  like  bills  which  have  to  go  further  in  circulation.  I  cannot, 
therefore,  think  this  was  a  case  of  gross  negligence  in  the  plaintiffs.  The  sitaa* 
lion  of  the  plaintiffs  is  extremely  material.  They  are  no  parties  to  this  bill, 
neither  drawers,  acceptors,  or  payees.  They  are  not  purchasers  of  the  bill; 
they  never  had  any  property  in  it;  they  are  mere  servants  and  agents  of  the 
payees ;  it  is,  as  to  them,  a  payment  under  a  supposed  authority,  which  does 
not  exist.  It  falls  *within  the  general  principle.  My  opinion,  therefore,  ^^^^ 
is,  that  the  plaintiffs  are  entitled  to  recover.  ^ 

Heath,  J.  I  am  of  opinion  that  a  nonsuit  ought  to  be  entered.  I  agree  that 
this  is  a  case  of  money  paid  without  consideration,  and  I  agree  in  the  general 
principle,  that  money  paid  without  consideretion  upon  an  instrument  which 
proves  to  be  of  no  value,  may  be  recovered  back ;  but  there  are  particular  cir- 
cumstances in  this  case  which  materially  alter,  and  take  this  case  out  of  the 
general  principle.  If  Evans  had  paid  the  bill,  it  is  clear  he  would  have  been 
bound.  Can  an  agent  be  in  a  better  situation  than  his  principal?  As  between 
JSvans  and  the  agent,  it  may  be  a  question,  whether  the  latter  kept  within  the 
scope  of  his  authority ;  but  as  to  the  rest  of  the  world,  it  is  the  same  thing 
whether  it  be  the  act  of  Evans  or  of  his  agent.  It  would  be  strange,  if  in  an 
action  by  Evans  himself  he  ought  to  be  nonsuited,  and  that  if  the  action  be  by 
the  agent,  he  should  recover.  The  situation  of  bankers  is  most  peculiar:  they 
are  bound  to  know  the  hand-writing  of  their  customers.  If  the  law  were  other- 
wise, merchants  making  their  bills  payable  at  their  bankers,  would  have  this 
extraordinary  advantage,  that  if  a  forgery  be  imposed  on  their  bankers,  the  priii- 
cipal  would  not  be  the  sufferer  by  it ;  whereas,  if  it  were  imposed  on  them- 
selves, they  must  bear  the  loss,  and  so  would  exempt  themselves  from  that  lia- 
bility which  would  rest  on  tiiem  if  they  themselves  transacted  their  own 
business, 

GiBBs,  C.  J.  I  concur  in  opinion  with  my  brothers  Heath  and  Dallas,  A 
narrow  and  particular  ground  is  with  me  conclusive  on  this  case.  If  the  accept- 
ance had  been  genuine,  and  the  plaintiffs  had  refused  payment,  the  defend- 
ants had  their  remedy  against  the  supposed  acceptor;  or  if  they  failed  the 
^amount  from  him,  they  had  their  remedy  against  the  prior  parties  on  the  p^. 
bill.  The  acceptance  carried  with  it  an  order  on  the  bankers  of  the  sup-  >- 
posed  acceptor  to  pay  the  money :  it  purported  to  be  an  order  of  Evans,  whose 
bankers  the  plaintiffs  were.  It  was  incumbent  on  them  to  see  to  the  reality 
of  that  order  before  they  obeyed  it ;  and  if,  by  obeying  it,  they  are  suffereri^, 
they  ought  not  to  throw  on  another  a  loss  accruing  without  fault  of  his.  See 
the  circumstances !  The  defendants  present  the  bill  for  payment,  and  it  is  paid 
to  them.  The  money  remained  in  their  hands  without  demand  made  on  them 
for  it,  from  the  23d  of  *^pril  to  the  30th  of  April:  the  forgery  being  then  die:- 
covered,  the  plaintiffs  demand  it  back  from  the  defendants.  If  the  plaintiffs 
had  originally  refused  to  pay  this  money,  the  holder  would  immediately  have 
given  notice  to  the  drawer  and  to  the  immediate  indorser,  which  would  have 
been  transmitted  to  the  first  indorser  and  drawer.  In  consequence  of  the  bill 
being  paid,  the  defendants  continued  to  have  the  money  in  their  hands  till  the 
30th  of  April,  I  think  it  was  then  too  late  for  the  defendants  to  give  notice  to 
tlie  prior  parties;  and  by  not  having  given  such  notice,  they  lost  their  remedy 
against  those  parties.  If  a  person  liable  on  a  bill  does  not  receive  notice  within 
a  reasonable  time,  he  is  discharged  for  Want  of  such  notice.  Here  Temple  was 
discharged:  by  whose  default?  By  the  plaintiffs'!  the  defendants,  while  the 
bill  continued  paid,  could  not  have  given  notice  to  him;  for  the  bill  was  not 
then  dishonored ;  and  as  the  defendants  have  lost  that  opportunity  by  the  negli- 
gence of  the  plaintiffs,  the  latter  cannot  recover  back  the  money  from  the  former. 
1  have  put  the  case  on  the  express  point  that  by  the  acts  of  the  plaintiffs  the 
defendants  are  put  in  a  worse  situation ;  but  I  do  not  mean  thereby  to  express 
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Mgi  my  diment  from  the  larger  sroond  on  which  the  case  has  *been  put  by 
J  my  brothers  Htath  and  Dcula$$  but  I  think  the  ground  on  which  I  have 
pat  it  is  alone  a  sufficient  answer  to  all  tlie  aiguments  that  have  been  used,  and 
is  sufficient  to  warrant  us  in  giving 

Judgment  of  nonsuit. 


TREMAIN  V.  BARRETT. 
SAME  V.  FAITH. 

[1  Marsh.  463.  S.C] 

If  t  witne«8  it  honaide  sent  for  from  a  foreign  country  for  the  sake  of  his  testimony  in  an 
intended  action,  tnongh  the  writ  is  not  sued  out  until  after  his  arrival,  the  plaimifi*  is 
entitled  in  that  cause  lo  the  costs  of  bringing  him  over,  his  subsistence,  and  compensa- 
tion  for  his  loss  of  time  spent  here  pending  tne  suit  for  the  purposes  thereof,  and  to  the 
costs  of  his  f  <sturn. 

But  if  the  vritness  being  sent  for  to  give  evidence  in  one  action,  the  plaintiff  uses  his  tes- 
timony in  another  action  aeainst  a  different  party,  and  relaxes  his  diligence  in  the  firsr, 
he  is  entitled  in  the  second  action  to  the  costs  only  of  the  witnesses^  subsistence  and 
detention  for  the  purpose  of  the  second  action,  but  not  of  his  voyage  hither,  ur  of  his 
return. 

Thb  defendant  Faith  was  owner  of  a  vessel,  which  put  into  Halifax,  in 
Nova  Scotia^  and  was  there  repaired  by  the  plaintiffs.  The  defendant  Barrett, 
who  was  the  master,  gave  the  plaintiffs  bilis  for  the  amount  of  their  charges, 
drawn  on  the  defendant  Fedth,  in  Ijmdon,  which  the  latter  refused  to  accept. 
The  plaintiffs*  agent  in  this  country  thereupon,  having  previously  acquainted 
the  defendant  Faith,  that  in  the  event  of  his  non-payment,  he  should  be  under 
the  necessity  of  bringing  a  witness  at  Faith* s  costs  from  Nova  Scotia  to  prove 
the  plaintiffs  case,  upon  his  refusal,  in  August,  1814,  wrote  to  the  plaintiffs  to 
<end  over  a  witness,  Lee,  who  could  prove  their  demand  against  the  defendant 
Faith,  and  Lee  having  arrived  on  the  2d  of  November,  for  the  sole  purpose  of 
proving  the  plaintiffs'  demand,  on  the  following  day  an  action  was  commenced 
against  Faith  for  work  and  labor,  and  materials  furnished,  and  money  paid. 
But  the  defendant  Barrett  also  having  arrived  in  England,  the  plaintiffs*  agent 
«gg-|  sued  him  on  the  dishonored  bills,  for  the  ^amount,  with  exchange,  charges, 

-'  and  interest :  and  apprizing  the  defendant  Faith  that  it  was  not  intended 
to  press  on  the  first  cause,  except  for  the  costs,  but  expediting  the  last,  recovered 
tiierein  by  the  testimony  of  Lee,  who  was  a  material  and  necessary  witness 
therein,  a  verdict  against  Barrett,  He  afterwards  consented  to  an  order  to 
stay  proceedings  in  the  action  against  Faith,  upon  payment  of  nominal  damages 
and  the  costs.  The  prothonotary  first  taxed  for  the  plaintiffs  their  costs  in  the 
action  against  Barrett,  and  allowed  them  therein  the  costs  of  Lee^s  subsistence 
and  detention  here,  including  his  expenses,  and  a  recompense  for  his  loss  of 
Ume,  and  the  costs  of  his  return  to  Halifax,  but  not  of  his  voyage  hither. 

Vaughan,  Seijt.,  in  Hilary  term,  1815,  moved  that  the  prothonotary  might 
review  this  taxation,  upon  the  principal  which  he  conceived  to  be  established  by 
the  cases  of  Schimmell  v.  Lousada^  ante,  iv.  695,  and  Sturdy  v.  Andreios, 
ibid.  697,  that  if  a  witness  is  brought  hither  from  a  foreign  country  before  the 
writ  is  sued  out,  though  brought  bona  fide  for  the  express  purpose  of  the  action, 
in  which  he  is  afterwards  examined,  yet  the  costs  of  his  return  shall  not  be 
allowed.    A  fortiori^  they  ought  not  to  be  allowed  in  this  instance,  where  the 

Vol.  I.— ^.  2x2 


522  Tremain  v.  Barrett.  H.  T.  1815.  [89 

witness  was  broaght  to  this  country  for  the  sole  purpose  of  another  causey 
viz.  against  /VnVA,  between  whom  and  Barrett  there  was  no  unity  of  interest. 
'i*he  same  reason  which  shows  that  the  prothonotary  ought  not  to  allow  the 
costs  of  bringing  him  hither,  operates  with  equal  force  against  allowing  the  costs 
of  his  return.  And  even  if  the  witness  being  found  here,  and  examined  in  the 
second  cause,  the  costs  of  his  return  ought  to  be  allowed,  yet,  since  he  was  a 
witness  in  two  causes,  only  half  those  costs  at  the  utmost  ought  to  be  allowed 
in  this  action. 

*Blo88et,  Seijt.,  showed  cause  imtanttr:  he  urged  that  the  supposed  p«g^ 
parity  of  reason  would  not  dischaxge  the  defendant  from  the  costs  of  the  ^ 
witness's  return ;  for,  he  contended,  that  the  plaintiffs  were  entitle  to  receive  in  this 
cause  the  costs  also  of  bringing  him  hither.  The  question  was,  wheiher  a  person 
having  resolved  in  his  own  mind  that  he  has  a  clear  right  of  action,  and  that  it 
is  clearly  necessary  to  bring  a  witness  from  a  distant  country  to  prove  it,  if  in 
sending  for  him  he  anticipate  the  suing  out  of  the  writ,  is,  therefore,  not  entitled 
to  his  costs  of  bringing  him,  and  of  his  return.  This  is  not,  as  in  SdiimmeU  v. 
Lousada,  a  case  where  a  person  has  brought  the  witness  hither  in  order  to  Xrj 
whether  upon  examination  he  could  find  ground  to  support  an  action.  Mant' 
field,  C.  J.,  in  that  case  proceeded  upon  the  supposed  results  of  inquiries  into 
the  practice  of  the  Court  of  King's  Bench  as  to  allowing  the  costs  of  a  witness 
coming  hither,t  stud  upon  a  statement  that  the  costs  of  his  coming  are  not  allowed 
if  tlie  witness  come  before  the  suit  commenced,  but  that  even  in  that  case  the 
costs  of  his  return  are  allowed  in  the  King's  Bench.  Mansfield,  C.  J.,  adopted 
the  former  part  of  the  practice,  but  not  approving  the  distinction,  rejected  the 
latter,  and  held  that  if  notliing  was  allowed  for  his  coming,  neither  ought  any 
thing  to  be  allowed  for  his  return.  But  not  only  does  the  practice  of  the  King's 
Bench  as  to  the  costs  of  return,  steadily  coincide  with  the  practice  now  adopted 
by  the  prothonotary,  but  even  the  practice  of  that  court  as  to  the  costs  of  coming 
is  the  contrary  of  that  which  is  supposed  to  have  been  reported  hither  in  Sc/utn- 
mell  V.  Lousada;  for  to  a  query  put  in  writing  to  the  master  of  the  King's 
Bench, "  if  one  who  hath  a  clear  right  of  action,  and  *is  determined  to  sue,  p^i 
before  action  brought,  sends  for  a  witness  from  abroad  in  order  to  support  ^ 
his  cause,  whether  he  is  entitled  to  the  costs  of  bringing  over  the  witness,"  the 
Master  answers  in  writing,  that  he  is.  In  the  view  taken  by  the  prothonotar)'t 
the  circumstance  of  the  writ  being  sued  out  or  not,  is  immaterial,  for  there  are 
many  matters  necessary  to  the  ultimate  success  of  the  cause,  tlie  costs  whereof 
are  allowed,  though  they  are  incurred  before  the  writ  sued  out,  as  the  preparing 
of  affidavits,  of  a  special  declaration,  and  perhaps  even  of  the  brief  for  trial;  so, 
of  the  warrant  of  attorney,  and  of  a  special  original.  Many  of  the  former  dis- 
tinctions on  this  subject  are  now  done  away.  It  formerly  was  laid  down  as  a 
general  rule,  that  no  costs  of  a  witness  could  in  any  case  be  allowed,  except  for 
the  time  during  which  he  was  within  the  reach  of  a  subpoena,  Thellusson  r. 
Staples,  Hagedom  v.  Allnutt,  ante,  iii.  379,  was  one  of  those  anomaloas 
cases. 

Gibes,  J.,  observed,  that  the  practice  of  the  Court  of  King's  Bench  as  to  the 
costs  of  the  witnesses'  return,  was  clearly  ascertained  to  be  such  as  was  con- 
tended for  the  plaintiff's.  The  reporter  of  the  decision  in  Schimmell  v.  Lousada, 
had  omitted  there  to  state  one  part  of  the  practice  in  such  a  case  in  the  Court 
of  King's  Bench,  namely,  that  in  that  court  the  costs  of  his  return  were  given. 
Their  practise  was  certified  to  be,  that  there  the  costs  of  bringing  a  witness 
over  were  not  to  be  allowed,  the  costs  of  his  detention  were  to  be  allowed,  and 
the  costs  of  his  return  were  to  be  allowed;  but  the  plaintiffs  were  met  by  the 
decision  in  this  court,  that  the  costs  of  sending  back  the  witness  are  not  here  \o 

t  The  prothonotary  hereupon  stated  to  the  court,  that  the  enquiry  to  which  the  roaster's 
■nnwer  was  given  in  that  case,  was,  whether  the  costs  of  coming  were  to  be  aUowed,  wbes 
tlw  witness  was  brought  for  the  purpose  of  seeing  whether  the  action  would  lie. 
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be  given.  This  sction  against  Finth  for  money  paid  is  wholly  a  different  action 
from  the  action  against  Barrett  on  the  bills  of  exchange.  While  the  witness  is 
bare,  the  plaintiffs,  finding  Barrett  here,  sue  him  on  the  bills,  on  which  they 
*i>2l  ^^^^  ^^'  ^^®  Faiths  *who  bad  not  accepted  them,  and  they  use  the 
^  witness  who  is  here,  as  a  witness  in  that  action.  The  difference 
between  the  case  of  SchimmeU  v.  Lousada  and  this  case,  is,  that  there  the 
witness  was  brought  for  the  purpose  of  that  action;  here  the  witness  was  not 
brought  over  with  a  view  to  this  action  against  Barrett,  who  was  accidentally 
here,  but  with  a  view  to  the  action  against  Faith.  The  rule,  therefore,  must  be 
absolute  for  the  prothonotary  to  review  his  taxation,  and  he  must  grant  costs 
for  the  detention  of  the  witness  here  for  the  purpose  of  this  action  for  a  reason- 
able time,  which  is,  (to  use  the  language  of  the  late  chief  justice,)  **  from  the 
time  of  its  commencement,*'  pending  the  action,  and  certainly  until  the  witness 
could  reasonably  get  out  of  the  country  again,  but  not  of  his  return. 

Rule  absolute. 

In  the  action  against  Faith  the  prothonotary  aAerwards,  upon  an  affidavit 
that  Lee  was  a  material  and  necessary  witness  in  the  cause,  and  the  only  persoli 
who  could  prove  certain  of  the  facts,  and  that  he  was  expressly  sent  for,  for  the 
purpose  of  that  cause,  allowed  the  plaintiffs  the  costs  of  his  voyage  to  England, 
of  his  subsistence  and  detention  here,  (except  of  such  time  for  which  he  had 
awarded  the  plaintiffs  the  cost  of  his  subsistence  and  detention  in  the  action 
against  Barrett,)  and  of  his  voyage  back;  considering  that  as  the  plaintiff  had  a 
clear  ground  for  this  action,  and  had  sent  for  the  witness  for  the  express  pur- 
pose of  bringing  it,  not  of  judging,  (upon  which  circumstance  Mansfield,  C.  J., 
appeared,  as  well  by  the  report,  ante,  iv.  b95,  as  by  a  note  of  that  case  taken 
by  the  prothonotary  himself,  to  have  supported  the  opposite  practice  in  Schim" 
viell  V.  Lousada,)  whether  an  action  could  be  brought  on  his  testimony,  there 
was  a  material  distinction  between  the  two  cases  in  that  respect. 

t^oT  *Vaughan,  Serjt.,  in  Easter  term  moved  that  the  prothonotary  might 
-'  review  his  taxation  in  the  action  against  Faith,  contending  upon  the 
authority  of ' SchimmeU  v.  Lousada,  and  Sturdy  v.  Andrews,  that  inasmuch  as 
the  witness  was  sent  for,  and  landed  in  this  country  before  the  writ  was  sued 
out,  the  costs  of  his  coming  and  of  his  return  ought  not  to  be  allowed,  and  there 
was  no  precedent  wherein  that  practice  had  prevailed. 

GiBBS,  C.  J.  It  appears  that  the  prothonotary  has  allowed  nothing  here, 
which  has  been,  or  could  be  allowed  in  any  other  quarter.  If  there  be  a  strict 
aad  rigid  rule  that  nothing  shall  be  allowed  in  the  costs  of  a  witness  who  is  sent 
for,  for  the  purposes  of  a  cause,  unless  the  writ  is  sued  out  before  he  is  sent  for, 
^en,  indeed,  the  prothonotary  must  review  his  taxation.  We  decided  the  case 
of  Schimmeil  v.  Lousada,  principally  on  an  apprehension  that  there  was  a  strict 
2nd  rigid  rule  in  the  Court  of  King's  Bench,  that  nothing  was  ever  allowed  for 
the  coming  of  a  witness  previously  to  the  writ  being  sued  out;  but  the  pro* 
ihonotary  states  to  us,  that  he  has  spoken  to  the  master  in  that  court,  who  does 
say,  that  under  such  circumstances  he  should  have  no  difficulty  in  allowing 
those  costs.  We  think,  however,  the  defendant  may  have  a  rule  to  show  cause, 
because  the  case  of  Schimmeil  v.  Lousada  seems,  as  now  reported,  to  run 
Counter  to  our  inclination.  Upon  the  discussion  of  the  case  of  TVemain  v. 
Barrett,  last  term,  and  upon  a  note  which  we  received  from  one  of  the  judges 
of  the  court  at  that  time,  we  were  induced  to  doubt  whether  the  rule  was  exactly 
that  which  was  proceeded  on  in  the  case  of  SchimmeU  v.  Lousada,  as  it  is 
represented  in  the  printed  report;  and,  therefore,  the  case  should  be  heard,  and 
time  should  be  taken  for  making  enquiry  into  the  practice  of  the  Court  of  King's 
Bench  in  such  case. 

Rule  nisi. 
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*0n  diis  day  Oibbs^  C.  J.,  reported  the  practice  of  the  Court  of  King's  Bendi 
to  coincide  with  that  which  the  prothonotary  had  in  the  present  instance 
adopted,  and  the 

Rule  was  dischaiged.t 

t  [Sm  4  Johns,  311,  Hawlamd  AaLy.  Lenox  ei  id.] 


HENRY  GRETTON,  ISAAC  ANDREWS,  JANE  HAWARD,  and 
GEORGE  HAWARD,  JAMES  HAWARD,  EDWARD  HAWARD. 
ANN  HAWARD,  and  JANE  HAWARD,  the  Younger,  Infants,  Plainti^; 

AND 

ELIZABETH  HAWARD,  GEORGE  GARDNER,  WILLIAM  HAWARD, 
the  Younger,  BENJAMIN  PAGE,  WILUAM  WATSON,  and  ROBERT 
JANGLEY  APPLEYARD,  Defendants. 

[2  Marsh.  9.  S.  C] 

Devise  to  my  wife  A.  of  all  my  real  and  personal  estate,  she  first  paying  my  jast  debts 
and  funeral  expenses ;  and  after  her  decease  to  the  heirs  of  her  body,  share  and  share 
alike  if  more  than  one;  and  in  default  of  issue  to  be  lawfully  begotten  by  me.  to  be  at 
her  own  disposal:  there  being  children  of  the  testator  and  his  wife,  held,  that  the  wile 
took  only  an  estate  for  life,  with  remainder  to  all  the  children  as  tenants  in  commoo 
in  fee. 

This  case  was  directed  for  the  opinion  of  the  judges  of  this  court  hv  Sir 
William  Grants  M.  R.,  the  material  parts  whereof  were  as  follows : 

SearU  Edward  Haward,  being  at  the  respective  times  of  making  his  will, 
and  of  his  death,  seized  in  fee  of  certain  freehold  messuages  at  Charing  Cron 
and  in  Saini  Martin's  Zone,  Middlesex,  made  his  will,  bearing  date  the  18th 
oiJune^  1747,  duly  executed  to  pass  freehold  estates,  in  the  following  terms: 
**  I  give,  devise,  and  bequeath  unto  my  loving  wife  Ann  Haward,  all  my  real 
and  personal  estate  of  what  nature  or  kind  soever,  she  first  paying  all  my  jo^t 
debts  and  funeral  expenses,  and  afier  her  decease  to  the  heirs  of  her  body,  share 
and  share  alike  if  more  than  one,  and  in  default  of  issue  to  be  lawfully  begottoa 
by  me,  to  be  at  her  own  disposal ;"  and  he  appointed  his  wife  his  sole  executrix 
*and  residuary  legatee.  The  testator  died  in  1776,  without  having  revoked  p«gr 
or  altered  his  will,  leaving  Ann  Haward  his  widow,  and  six  children  by  ^ 
her,  him  surviving,  viz,  Edward  Haward  his  eldest  child,  Ann  Haward  the 
younger,  afterwards  Ann  Gardner,  mother  of  the  defendant  George  Gardner, 
his  second  child,  the  defendant  Elizabeth  Haward  his  third  child,  IVUliam 
Haward,  the  father  of  the  infant  plaintifls  and  of  the  defendant  fVilliam  Hatpard 
the  younger,  his  fourth  child,  Francis  Haward  his  fifth  child,  and  James  Ha- 
ward his  sixth  child.  Ann  Haward  the  widow,  upon  the  death  of  the  testator, 
entered  into  possession  of  his  freehold  estates  by  virtue  of  the  said  devise 
thereof  to  her,  and  continued  in  the  receipt  of  the  rents  and  profits  thereof  until 
her  death.  On  the  8lh  of  September,  1807,  Ann  Haward  the  widow,  by  deed 
of  that  date,  covenanted  to  levy  a  fine  stir  conusance  de  droit  come  ceo  of  the 
]iremises,  and  such  fine  was  duly  levied  accordingly  as  of  Trinity  term,  47 ih 
Geo,  3.,  and  proclamations  were  duly  made  thereon ;  and  the  fine  was,  by  that 
dted,  declared  to  enure  to  such  uses  as  she  the  said  Ann  Haward  should  by 
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deed  or  will,  signed  and  published  in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses,  limit  or  appoint,  and  in  default  of,  and  subject  to  such 
limitation  or  appointment,  to  the  use  of  herself  for  life,  nans  waste,  with 
remainder  to  the  use  of  fFUliam  Howard  her  son,  Elizabeth  Howard  her 
daughter,  and  George  Gardner,  her  grandson,  as  tenants,  in  common,  in  fee* 
That  fine  was  passed,  and  the  deed  to  lead  the  uses  thereof  was  executed  by 
the  said  ^nn  Howard  without  the  knowledge  or  consent  of  fV.  Howard  the  son. 
*inn  Howard  the  widow,  after  the  death  of  ff^rn,  Howard  the  son,  who  died 
ill  1800,  by  her  will,  dated  the  7th  of  August,  1809,  signed  and  published  by 
her  in  the  presence  of  and  attested  by  three  credible  witnesses,  directed,  limited 
«Qg-|  and  appointed  that  the  estate  devised  *to  her  by  the  will  of  the  testator 
-'  S.  £,  Howard  should  thenceforth  be  and  remain,  and  that  the  indenture 
aod  fine  before  stated  should  enure,  as  to  one  moiety  of  parcel  of  the  premises, 
to  the  use  of  her  grandson  the  said  George  Gardner^  his  heirs  and  assigns ;  and 
as  to  the  remaining  moiety  of  that  parcel  to  the  use  of  Benjamin  Page,  PFUliam 
fyalaonj  and  Robert  Langley  Appleyard,  their  heirs  and  assigns ;  and  as  to  the 
residue  of  the  premises,  to  the  use  of  her  daughter  the  defendant  Elizabeth 
Howard,  her  heirs  and  assigns  for  ever.  Jinn  Howard  died  on  the  10th  day 
oi  February,  1810,  without  having  revoked  or  altered  her  said  will,  leaving  the 
defendant  tilizab^h  Howard  her  daughter  and  only  remaining  child,  and  tlie 
defendant  IViUiam  Howard  the  younger,  her  grandson,  and  heir  at  law  as  well 
to  her,  as  to  the  said  8,  E.  Howard,  and  the  infant  plaintiffs,  who  were  also  her 
grandchildren  by  her  son  fFilliom  Howard,  and  the  defendant  George  Gardner, 
her  only  other  grandchild,  her  surviving.  Upon  the  decease  of  the  said  Ann 
Howard,  the  said  Elizabeth  Howard,  and  George  Gardner,  and  the  said 
Jiobert  Langley  Appleyard,  on  behalf  of  himself  and  the  said  Benjamin  Page 
and  William  Protnon,  respectively  entered  upon  the  estate  and  premises  late  of 
the  testator  •S'.  E,  Howard,  and  have  ever  since  received  the  rents  and  profits 
thereof,  claiming  to  be  entiUed  thereto,  or  to  certain  parts  or  proportions  thereof 
respectively,  under  or  by  virtue  of  the  will  of  the  said  Aym  Howard,  This 
bill  was  filed  by  the  plaintiffs,  who  were  devisees  of  the  said  William  Howard 
the  son,  against  the  devisees  named  in  the  will  of  the  said  Ann  Howard,  and 
against  William  Howard  the  younger,  the  heir  at  law,  insisting  that  under  S, 
E,  Howard' 8  will,  she  the  said  Ann  Howard,  took  only  an  estate  for  life  in  the 
devised  estates,  with  remainder  to  the  heirs  of  her  body  as  tenants  in  common, 
tgpr-1  either  in  tail,  or  for  life  only,  expectant  *upon  her  decease,  and  that  in 
*^  either  case,  whether  the  respective  interests  of  her  children  were  to  be 
estates  tail  in  their  several  shares,  or  estates  for  life  only,  still  fV.  Howard  the 
8o»,  as  the  heir  at  law  of  his  father,  the  testator  S.  E.  Howard,  must  have 
taken  the  ultimate  remainder  or  reversion  in  fee  in  all  the  shares,  and  conse- 
quently must  have  been  absolutely  entided  to  his  own  one-sixth  part  or  share 
devised  to  him,  and  to  me  shares  of  such  others  of  the  said  testator's  children 
as  died  without  issue  in  his  lifetime.  The  defendants,  on  the  contrary,  insisted 
that  the  said  Ann  Howard  took  an  estate  tail  under  the  testator's,  S.  E. 
Howard's  will,  and  a  question  was  made  between  them  whether  or  not  the  fine 
levied  by  her  was  efifectual  to  bar  that  estate  tail ;  the  infant  defendant  William 
Haword,  tlie  heir  at  law  contending  that  the  said  Ann  Howard  took  such  estate 
tail  by  the  gift  of  her  husband,  and  was,  therefore,  incapable  of  barring  it ;  and 
that  by  force  of  the  statute  11th  Hen,  7.  c,  20.,  the  fine  levied  by  her  was  void. 
The  other  defendant  on  the  contrary  contended  that  the  fine  was  good,  and 
claimed  under  the  deed  declaring  the  uses  thereof,  and  under  the  said  Ann 
Howard's  will.  The  questions  for  the  opinion  of  this  court  were,  1st,  What 
estate  Ann  Howard  the  widow  t3ok  under  the  will  of  S,  E.  Howard  her  late 
husband?  2d,  In  case  she  took  an  estate  tail  in  the  premises  devised  to  her  by 
her  husband's  will,  whether  she  did  by  any  fine,  deed,  or  instrument  bar  such 
estate  ?  3d,  In  case  she  took  an  estate  for  life,  or  an  estate  tail,  and  did  not  bar 
the  same,  then  what  estate  each  of  her  children  took  under  S,  E,  Howard's  will? 
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Best^  Serjt,  for  the  plaintiffs,  who  were  the  devisees  under  the  will  of 
WUHam  Howard  the  son,  admitted  that  the  chaige  for  payment  of  debts  which 
accompanied  the  devise  to  the  widow  Jinn  Howard  would  *have  given  r,g^ 
her  a  fee  simple,  had  it  not  been  qualified  by  the  succeeding  devise  **to  ^ 
the  heirs  of  her  body,  share  and  share  alike  if  more  tiian  one  ;*'  but  by  those 
words  the  devise  to  her  was  restricted  to  a  life  estate.     The  words,  ^  heirs  of 
the  body'*  might  be  used  either  as  words  of  limitation,  or  of  purchase;  and  in 
the  present  instance,  tliey  were  used  as  words  of  purchase,  and  the  terms  of  the 
devise,  «*all  my  estate,"  vested  in  the  children  an  estate  in  fee  simple  as  tenants 
in  common,  expectant  on  their  mother's  decease.     Bailis  v.  Ga(e,  2  Yes.  48. 
The  doctrine  that  heirs  of  the  body  might  be  words  of  purchase,  was  recognized 
by  Lord  Hardwicke  in  the  case  of  Bagshaw  v.  Spenser,  i  Ves.  142,  and  by 
the  Court  of  King's  Bench  in  Doe,  on  the  demise  of  Long,  v.  Laming,  2  Buir. 
1 100,  and  Doe,  on  the  demise  of  Strong,  v.  Goffe,  1 1  East,  668.     The  words 
**  share  and  share  alike,"  found  in  this  devise,  indicate  a  clear  intention  that 
the  eldest  issue  should  not  take  all,  but  that  the  estate  should  be  equally  divided 
amongst  all  the  children,  and,  are  therefore,  inconsistent  with  an  estate  tail 
Besides  the  numerous  authorities  fully  considered  in  Dot  v.  Oofft,  the  case  of 
Doe,  on  demise  of  Gillman  v.  Elvey,  4  East,  313,  is  an  authority  not  only  that 
'*  issue  of  the  body"  might  take  as  purchasers,  but  that  the  words  «*  his,  her, 
or  their  heirs,  equally  to  be  divided  if  more  than  one,"  convey  an  estate  in  fee 
to  the  children  as  tenants  in  common.     The  final  clause  too,  **  and  in  default 
of  issue  lawfully  begotten  by  me,  to  be  at  her  own  disposal,"  show  by  the 
strongest  inference,  that  if  the  wife  had  issue  by  the  testator,  the  land  was  not 
to  be  at  her  disposal. 

Iaas,  Sent.,  on  behalf  of  the  defendants  Elizabeth  Howard,  and  of  Pa^^ 
Watson,  and  Appleyard,  the  devisees  *under  the  will  of  Ann  Howard^  r^Q 
contended  that  minn  Howard  the  widow  took  by  the  devise  in  her  hus-  ^ 
band's  will  an  estate  tail;  that  she  had  barred  the  remainder  in  tail  by  her  fine, 
and  had  well  appointed  the  premises  to  those  defendants  whom  he  represented. 
The  words  «*  share  and  share  alike,"  on  which  the  plaintiffs  rely,  have  in  many 
cases  been  made  to  give  way  to  a  general  intent  of  the  testator,  and  an  estate 
tail  has  been  decreed   notwithstanding  them.     Lord  Ellenborough,  C.  J.i 
acknowledges  the  will  in  the  case  of  Doe  v.  Chffe  to  be  very  singular,  there- 
fore, it  establishes  no  precedent  for  other  cases.     In  the  case  of  Doe,  d.  Candler, 
V.  White,! 'T,  R.  341,  a  particular  intention,  though  clearly  expressed,  was 
made  to  give  way  to  the  general  intent  of  the  testator,  and  the  words,  '*  heirs 
of  her  body  lawfully  to  be  begotten  for  ever,  as  tenants  in  common,  and  not  as 
joint  tenants,"  did  not  prevent  the  ancestor  from  taking  an  estate  tail.    In  the 
case  of  Doe,  1  East,  229,  on  demise  of  Cock,  v.  Cooper,  Lord  Kenyan,  C.  J., 
observed,  that  the  general  intent  of  the  testator  that  all  the  issue  of  the  de?isee 
should  inherit  before  the  estate  went  over,  could  be  fulfilled  only  by  construing; 
the  devise  to  give  an  estate  tail  to  the  first  devisee,  though  there  was  expressly 
given  him  only  a  life  estate,  and  afler  his  decease  to  his  issue  as  tenants  in 
common.    Pierson  v.  Vickers,  5  East,  548,  is  to  the  same  effect    Doe  v.  Goffe 
does  not  militate  against  this  construction,  for  Lord  EUenborough,  C.  Jm 
expressly  determines  the  case  on  the  particular  circumstances,  guarding  his 
judgment  by  declaring  tliat  the  decision  will  not  break  in  upon  any  of  tlie  cases 
there  cited.     'Secondly,  if  the  widow  Ann  Howard  did  take  an  estate   r^.^^ 
tail,  she  had  barred  it  by  her  fine,  notwithstanding  the  statute  1 1  ^.  7,  '- 
c.  20,  which  speaks  of  the  cases,  where  a  woman  hath  any  estate  in  tail  to  her- 
self, or  to  her  use,  in  any  hereditaments  of  the  inheritance  or  purchase  of  her 
husband,  or  given  to  the  husband  and  wife  in  tail  by  any  of  the  ancestors  of  the 
husband,  or  by  any  othet  person  seized  to  the  use  of  the  husband,  or  of  his 

t  Shepkerdf  Solicitor-General,  appeared  for  the  defendant  George  Gardner,  whose  ciM 
and  question  being  identical  with  those  of  the  other  defendants,  only  Lent  was  heard  on 
that  side. 
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anceston.  This  statute  is  confirmed  by  the  itatcrte  32  H,  8,  c.  36,  t.  2.  This 
act  was  made  for  the  protectioa  of  the  husband;  it  does  not  apply  to  the  case 
where  the  husband,  after  marriage,  by  devise  gives  an  estate  to  commence  after 
bis  own  decease;  nor,  as  a  husband  could  not  at  common  law  convey  any  estate 
directly  to  his  wife,  could  the  statute  apply  to  any  other  than  cases  of  a  pro* 
vision  made  by  the  husband  before  marriage.  The  disposition  too,  which  the 
testator  has  enabled  his  widow  in  certain  events  to  make  of  this  estate,  is  wholly 
beside  the  purpose  of  this  statute.  In  the  case  of  Foster  v.  Pitfall,  Cor.  £1. 
2.  S.  C.  1  Leon.  261,  it  was  held  that  a  devise  by  the  husband  to  the  wife  in 
tail,  though  within  the  words,  was  not  within  the  intent  of  this  statute,  the 
meaning  of  which  was,  that  the  wife  should  not  prejudice  the  heirs  of  the  baron, 
that  the  land  should  not  descend  to  them.  Hughs  v.  Clubb,  Com.  369,  is  a 
similar  decision.  Bro.  Mr,,  Dower,  69.  A  devise  of  land  by  the  husband 
to  the  wife  by  his  will  is  not  pleadable  in  bar  of  dower,  for  it  is  a  benevolence, 
and  not  a  jointure,  which  note,  by  all  the  justices;  and  6  Ed.  6,  is  cited.  This 
decision  is  recognized  by  Lord  Coke,  Ycmoii's  case  4  Co,  4,  and  Dyer,  between 
Dennis  and  Statham,  248. 

xbs  to  the  third  question,  the  counsel  for  all  the  defendants  agreed  that  if  the 
*1011  ^^^^^  ^^^^  ^^^y  ^  ^^^  estate,  *the  children  of  the  testator  S,  E,  Haward- 
^  took  estates  in  fee  in  common. 
Blosset,  Serjt.,  for  the  defendant  PFm,  Haward,  the  heir  at  law  of  the  testa- 
tor S,  E,  Haward,  and  of  the  widow  Arm  Haward,  and  of  three  of  their  sons 
who  had  died  intestate  and  without  issue,  being  the  eldest  son  of  their  eldest 
son  fVUliam,  contended  first,  that  for  the  reason  stated  by  Lens,  the  widow 
took  an  estate  tail,  and  that  her  fine  was  inoperative.    In  furtherance  of  the  first 
of  these  positions  he  urged  that  this  was  an  estate  in  tail  special,  viz.  to  the 
heirs  of  her  body  begotten  by  the  testator  S,  E.  Haward,  which  materially  dis- 
tinguished this  case  from  those  cited  by  Lens  on  the  2d  point.     The  dis- 
tinction taken  between  Doe  v.  Ooffe  and  Doe  v.  Cooper  is  the  material  distinc- 
tion which  has  governed  all  the  cases,  viz.  that  in  the  case  of  Doe  v.  Goffe.,  tlie 
event  on  which  the  estate  is  to  go  over,  is  not  in  default  of  such  issue,  but  if 
sach  issue  shall  depart  this  life  under  twenty-one  years ;  it  is  quite  consistent 
with  this  provision,  that  the  word  heirs  may  mean  children,  and  upon  the  death 
of  some,  their  shares  may  consistently  go  to  the  others.     Doe  v.  Laming  is 
entirely  consistent  with  Doe  v.  Goffe,     He  also  cited  Counden  v.  Gierke,  Hob. 
29.    In  Doe  v.  Elvey,  the  question  was  not,  whether  the  first  taker  took  an 
estate  for  life  or  in  tail,  but  whether  the  limitation  over  was  a  contingent  remain- 
der or  an  executory  devise,  and  the  court,  in  awarding  the  postea  to  the  plain- 
tiff, say,  it  is  immaterial  whether  the  first  taker  took  for  life  or  in  tail.     As  to 
the  2d  point,  it  was  apparent  that  the  sole  intent  of  the  statute  was  to  pro- 
tect the  issue  in  tail  of  the  marriage,  so  that  it  might  not  be  in  the  power  of  the 
wife  to  prevent  the  land  from  descending  to  them.     When  the  statute  first 
*102l  P^^^^*  i^  applied,  indeed,  *to  fewer  cases  than  now  exist,  but  as  the  new 
J  cases  arose,  of  estates  tail  created  by  devise  of  the  husband,  and  other- 
wise, the  statute  applied  to  them.     The  case  in  Bro,  Mr.  arose  on  a  question 
of  dower,  which  is  governed  by  another  statute,  viz.  27  H.  8.  c.  10,  and  arose 
too  upon  a  gift  by  a  stranger  to  the  husband  and  wife  jointly,  which,  as  it  was 
held  in  Cro.  Jac.  174,  frard  v.  Walthew,  is  not  a  jointure  within  the  statute 
11  H.l,     If  any  of  the  cases  cited  are  of  devises  in  tail  by  a  husband,  the  dis- 
tinction is,  that  they  are  devises  to  the  wife  in  tail  general.     It  cannot  be  con- 
tended that  a  devise  by  the  husband  for  the  benefit  of  the  issue  of  any  future 
lusband,  is  a  provision  for  the  issue  ot  his  own  marriage ;  but  in  this  case  the 
Jevise  is  in  tail  special,  which  can  be  beneficial  to  his  own  issue  only,  and  to 
uch  cases  the  statute  applies.     There  is  no  ground  for  the  distinction  taken 
trcween  a  devise  and  any  other  form  of  conveyance.     The  case  of  Hughs  v. 
?tubb  is  very  material  for  this  construction ;  for  Pratt,  C.  J.,  determined  that 
the  intent  of  the  statute  extends  only  to  cases  *  vhere  the  husband  setdes  lands 
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on  his  wife  by  way  of  jointure,  to  which  the  issue  between  them  shall  be 
inheritable,^'  and  the  statute  takes  notice  of  a  sole  estate  in  the  wife,  as  well  as 
of  a  jointure. 

Best^  in  reply,  mainly  relied  on  the  judgment  of  the  Court  of  King's  Bendi 
in  Doe  v.  Gqffe,  In  that  case,  as  in  tliis,  the  testator's  main  intent  was,  that 
his  children  should  be  provided  for,  which  could  be  effectuated  only  by  giving 
his  wife  an  estate  for  life,  not  by  giving  her  an  estate  tail,  which  would  enaUe 
her  to  alienate  the  property  from  his  children.  The  principal  case  materially 
differs  from  those  cited  for  the  defendants.  If  there  are  children  of  the  testa- 
tor at  any  time  of  the  widow's  life,  her  power  of  disposition  over  the  fee  is 
*gone,  the  estate  vests  in  the  children  in  fee,  and  does  not  remain  subject  r«|  a« 
to  her  appointment  in  favor  of  any  children  whom  the  widow  may  have  ^ 
by  any  other  husband.  As  to  the  second  point,  the  words  of  the  statute  11  £f. 
7,  are  large  enough  to  embrace  not  only  the  modes  of  conveyance  known  at  the 
time  of  passing  that  statute,  but  any  which  have  been  subsequently  invented  or 
created.  The  words  of  the  statute  **  aliene,  release  or  confirm  with  warranty," 
apply  to  all  species  of  alienation ;  and  though  alienation  by  will  was  not  then 
known,  yet  this  is  a  case  within  the  mischief,  and  the  sound  way  of  interpret- 
ing all  statutes,  is  to  expound  them  so  as  to  comprehend  all  mischiefs  that  are 
within  their  scope.  Hard.  211.  "  Things  constituted  de  novo  have  oflen  been 
construed  to  be  within  the  meaning  of  former  laws,*'  and  he  cites  several  in- 
stances,t  and  the  court  adjudge  accordingly.  If,  therefore,  the  widow  took  an 
estate  tail,  her  power  of  barring  it  was  restrained  by  the  statute,  because  the 
entail  was  special.  The  case  of  Hughs  v.  Clubby  and  the  case  in  Cro,  £1, 
and  1  Leon,  were'  both  cases  of  tail  general,  and  decide  nothing  on  this  case, 
which  is  of  an  estate  in  tail  special  exprovisione  mrt,  for  whether  it  be  created 
by  devise  or  otherwise,  is  immaterial,  and  that  point  is  never  mooted  in  either 
of  the  decided  cases,  although  it  must  have  been  sufficiently  obvious. 

Cur.  adv.  vult. 

The  court  afterwards  sent  to  the  master  of  the  rolls  the  following  certificate : 
We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion: — 
1st.  That  *^nn  Howard  the  widow  took  under  the  will  of  Serle  Edtoard 
Howard  her  late  husband  an  *estate  for  life  only  in  the  devised  pre-  r*| a^ 
mises,  and  consequently  the  second  question  proposed  does  not  arise.       ^ 

9d.  That  each  of  her  six  children  took  under  the  said  will  a  fee  simple  in 
remtiinder  expectant  upon  his  mother's  life  estate,  in  one  undivided  sixth  part 
of  tlw  said  prernises,  as  tenant  in  common  with  the  other  five  children. 

V.  GiBBS, 

J.  Hbath, 
A.  Chambbe, 
R.  Dallas. 

t  n  Elt%,  J>ver,  288.  6.    Bishop  of  Durham' 9  caie,  18  H.  7.  19. ;  Bro,  Parliament,  pL 
40  and  Flow.  Com.  467. 
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Ex  parte  CORPUS  CHRISTI  COLLEGE. 

The  court  will  entertain  a  aummary  jurisdicrion  over  one  of  its  officers  who  is  employe'! 
B4  steward  of  a  manor,  to  make  h^m  deliver  up  court*roll8  and  muniments  of  his  em- 
ployer. 

And  also,  as  it  ^eems,  to  compel  him  to  pay  over  rents  received. 

An  attorney  holding  over  rents  received,  is  not  compellable  to  pay  interest  on  tbem. 

Best,  Serjt,  in  the  last  term  moved  that  Mr.  Fri/,  an  attorney  who  had 
been  employed  as  the  steward  of  Corpus  Christ i  College,  Oxford^  might  pay 
over  the  sam  of  2G0/.  of  rents  which  he  had  received  for  their  use,  and  might 
deliver  over  the  court-rolls  of  the  manor  of  North  Grove,  and  all  muniments 
and  papers,  with  costs.  The  court,  after  some  licsitation  as  to  their  jurisdic- 
tion to  order  the  payment  of  money,  granted  a  rule  nisi  to  the  whole  extent 
*lflfi1  P'^y^^-  ^^  ^^^  ^^^  drawn  *up  in  terms  which  required  that  he  should 
•^  pay  interest  also  on  the  sums  detained.  lie  had  since  paid  over  the 
money,  but  had  not  paid  the  costs  or  interest :  wherefore,  Best  now  moved  to 
make  the  rule  absolute  as  to  tiie  residue  of  the  relief  prayed. 

Per  curiam.  We  cannot  make  Mr.  Fry  pay  interest,  nor,  according  to 
modem  decisions,  is  it  due  to  him,  and  the  rule  ought  not  to  have  been  drawn 
up  for  payment  of  interest:  but  if  he  does  not  show  cause,  he  must  pay  the 
ousts. 


Vol-  1.— 67.  2  T  (529) 
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STEVENS  ©.  JACKSON. 

[1  Marsh.  469.  S.  C] 

If  a  BherifTa  officer,  baving  arrested  a  defendant  on  mesne  process  in  bis  own  honse,  who 
is  dangerously  ill,  leaves  him  there  in  the  custody  of  a  follower  not  named  in  the  war* 
rant,  until  he  is  recovered,  this  is  such  a  legal  custody,  that  if  an  imprisonment,  of 
which  this  is  a  part,  be  continued  for  two  months,  it  will  constitute  an  act  of  baok* 
ruptcy. 

This  was  an  action  brought  by  the  plaintifT  for  the  purpose  of  trying  the 
validity  of  a  commission  of  bankrupt  which  had  issued  against  him,  dated  on 
the  28th  of  October;  and  at  the  sittings  aAer  Hilary  term,  1815,  before  Gibbi, 
C  J.,  at  Guildhall f  4  Campb.  164,  a  verdict  was  found  for  ttie  defendant, 
which 

Shepherd^  Solicitor-General,  now  moved  to  set  aside,  upon  the  ground  that 
the  facts  proved  did  not  amount  to  an  act  of  bankruptcy,  which  the  plaintilT 
M'as  supposed  to  have  committed  by  lying  in  prison  more  than  two  months. 
The  evidence  was,  that  a  warrant  having  issued,  on  mesne  process,  directing 
trUhera  and  Weldon^  two  sheriff's  officers,  to  arrest  the  plaintiflf,  ff'ithers 
found  him  in  his  house  dangerously  ill,  and  incapable  of  being  removed  to  a 
place  of  closer  custody :  he  lefl  the  plaintiff  there  under  the  care  of  Jones  and 
Bret  ton,  two  of  his  followers,  with  whom  the  warrant  was  leA,  and  who  dur- 
ing that  time  usually  had  the  key  *of  the  plaintiff's  house,  but  sometimes  r«|Q^ 
the  plaintiff's  own  maid-servant  had  it:  after  some  weeks,  the  plaintiff  ^ 
having  recovered,  was  on  the  3d  of  SeptenU>er  removed,  first  to  a  lock-up- 
house,  and  thence  afterwards  to  the  Fleet  prison.  Shepherd  objected,  fii^t, 
that  fVithers  could  not  delegate  the  power  of  imprisonment  to  Jones  and  Brei- 
ton,  and  that,  therefore,  during  the  time  the  plaintiff  was  in  his  own  house,  he 
was  not  in  prison ;  and  that,  as  only  fifty-five  days  had  elapsed  between  the 
time  of  his  being  conducted  to  the  lock-up-house,  and  the  date  of  the  commis- 
sion, the  commission  was  premature.  It  was  not  necessary,  he  said,  to  con- 
tend that  the  circumstances  amounted  to  an  escape,  it  sufficed  if  the  plaiutift' 
had  not  been  continually  for  two  months  in  legal  custody.  In  the  case  of  Ben- 
ton V.  Sutton,  1  Bos.  &,  Pull.  24,  Eyre,  C.  J.,  takes  the  distinction  between 
the  custody  of  a  sheriff's  officer  and  of  his  follower,  tliough  he  is  not  supported 
therein  by  either  of  the  other  three  judges.  There  may  be  cases  where  human- 
ity requires  that  the  defendant  shall  not  be  instantly  removed,  but  the  person 
left  to  detain  him,  must  be  legally  authorized  so  to  do.  The  warrant  to  Hlthen 
and  Weldon  was  no  authority  to  Jones  and  Bretton.  But,  at  all  events,  dur- 
ing those  times  when  the  plaintiff's  own  servant  had  the  key  of  the  house,  he 
was  not  in  legal  custody. 

GiBBs,  C.  J.  One  consequence  of  this  doctrine  would  be,  that  if  a  sherifT^ 
officer,  having  a  prisoner  in  a  lock-up-house,  should  go  out  and  leave  the  key 
of  his  house  with  his  own  servant,  the  prisoner,  though  continuing  in  the 
officer's  house,  would  have  escaped.  I  cannot  help  thinking  this  was  a 
legal  custody.  The  warrant  certainly  would  not  have  authorized  Jones  and 
Bretton  *to  arrest  the  plaintiff;  but  he  being  arrested,  they  were  suffici-  r^iQg 
ently  authorized  to  detain  him.  And  see  who  it  is  that  is  insisting  on  ^ 
the  want  of  authority.  The  infant  bankrupt  himself,  who  has  benefited  by  the 
officer's  humanity! 

Heath,  J.  There  is  nothing  in  the  point.  The  plaintiff  was  carried  to 
prison  in  convenient  time.  Even  if  he  had  been  a  prisoner  taken  in  execution, 
the  circumstances  would  not  have  amounted  to  an  escape. 

The  rest  of  the  court  concurring, 

The  rule  was  refused. 
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LAINQ  V.  nDGEON. 


In  every  contract  to  furaiah  manufactured  ffoods,  however  low  the  price,  it  ia  an  implied 

term  that  the  gooda  ahall  be  merchantabre. 
A  contract  to  furniah  gooda,  with  a  certain  latitude  as  to  the  price,  as  aaddlea  at  24«.  a 

269.,  mjy  be  described  aa  a  contract  to  furnish  them  at  a  reasonable  price. 

The  plaintiff  declared  that  in  consideration  that  he  would  buy  of  the  defend* 
ant  divers  goods,  to  wit,  (amongst  other  articles,)  forty-eight  saddles,  at  and  for 
reasonable  prices,  to  be  paid  by  the  plaintiff  to  the  defendant;  the  defendant 
undertook  to  sell  and  deliver  to  the  plaintiff  such  quantity  of  such  goods  of  a 
good  and  merchantable  quality,  and  to  charge  fair  and  reasonable  prices  for  the 
same,  and  averred  a  breach  that  the  goods  delivered  were  not  of  a  good  and 
merchantable  quality.  Upon  the  trial  of  the  cause  at  Guildhall  at  the  sittings 
after  Hilary  term,  1815,  before  Gibbs,  C.  J.,  4  Campb.  169,  the  evidence 
was,  that  the  defendant  having  previously  sent  to  the  plaintiff  a  sample  of  the 
saddles  that  could  be  furnished  at  the  price  aftermentioned,  the  plaintiff  gave 
'1091  '"""  ^^  order  for  *'  goods  for  North  America,  three  dozen  single  flap  *sad- 
•^  dies,  24a.  a  26«.,  with  cruppers,  &c.*'  It  was  proved  that  the  saddles 
delivered  were  of  very  inferior  materials  and  workmanship,  and  useless  and 
onmerchantable,  and  they  did  not  correspond  with  the  sample.  After  verdict 
for  the  plaintiff, 

Vaughan^  Serjt.,  now  moved  to  set  it  aside  and  have  a  new  trial,  upon  the 
ground  of  a  variance  between  the  contract  averred  and  the  contract  proved :  for 
Uiat,  first,  there  was  no  proof  of  any  contract  that  the  goods  should  be  mer- 
ehantable;  and  the  price  fixed  being  so  low  that  a  good  saddle  could  not  be 
made  for  that  money,  the  plaintiff  was  thereby  sufficiently  apprized  what  species 
of  goods  he  was  to  expect:  there  was  no  warranty  in  fact,  and  the  law  did  not, 
under  these  circumstances,  imply  a  warranty  that  the  goods  were  merchantable. 
In  respect  to  the  price,  he  urged  that  the  proof  was,  of  a  contract  to  sell  them 
at  a  price  varying  from  24«.  to  26<.,  witliout  reference  io  the  question,  whether 
that  price  were  reasonable ;  and  a  reasonable  price  might  much  exceed  26<. 
The  plaintiff  ought  to  have  declared  on  a  contract  to  furnish  them  at  24a.  or  26^. 

The  court  held,  that  as  to  the  first  objection,  although  there  was  no  express 
contract  that  the  article  should  be  merchantable,  it  ];esulted  from  the  whole 
transaction  that  the  article  was  to  be  merchantable:  the  defendant  might  have 
rejected  the  order,  but  having  accepted  it,  he  ought  to  furnish  a  merchantable 
irticle.  It  was  objected  to  the  form  of  the  declaratitm,  that  it  averred  a  con- 
tract to  sell  at  a  reasonable  price,  but  that  the  evidence  proved  a  contract  to  sell 
at  a  stated  price.  Looking  at  the  order,  the  court  tliought  it  was  not  a  contract 
*1101  ^  ^^^^  ^^  ^  stated  sum,  but  at  a  *price  near  about  those  sums ;  and  that 
^  it  might  well  be  described  as  a  reasonable  price ;  and  they 

Refused  to  grant  a  nik. 


WILKINSON  et  al.,  Assignees  of  GWYNNE,  a  Bankrupt,  v.  CLAY  et  al. 

If  an  insurance  broker  debit  the  underwriter  with  a  loas,  and  take  hia  acceptance  for  the 
balance  of  account  between  broker  and  underwriter,  payable  at  a  later  date  than  the 
time  when  the  loss  would  be  payable  in  cash,  the  aaaured  may  maintain  an  action 
against  the  broker  for  money  had  and  received. 

Though  the  acceptance  was  dishonored,  and  the  broker  never  received  any  money. 

This  was  an  action  for  money  had  and  received.  Upon  the  trial  of  the 
cause,  at  Guildhall^  at  the  sittings  afler  Hilary  term,  1815,  before  Oibbs^  C.  J., 
4  Can^,  17 If  it  appeared  that  the  defendants  were  insurance  biokeis,  and 
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had  eflfected  for  Gwynnr,  who  had  since  become  a  bankrupt,  a  policy  on  the 
ship  Harriet^  which  ^i guitar^  an  underwriter,  had  subscribed  for  500/.,  and  had 
adjusted  a  total  loss  thereoti ;  he  had  not  paid  the  money  to  the  defendants,  and 
]ii6  name,  though  struck  off  the  policy,  still  remained  on  the  adjustment;  but  in 
an  account  which  was  current  between  him  and  the  defendants,  the  defendants 
liad  debited  him  with  the  amount  of  this  loss,  and  had  with  Gwynne^s  knowl- 
edge drawn  a  bill  on  him  at  three  months*  date,  payable  to  their  own  order,  fur 
•110/.  l5.,  being  the  general  balance  due  to  them  upon  their  own  account  with 
him,  in  which  account  this  debit  of  500/.  was  included.  The  usual  period  for 
payment  of  a  loss  on  a  policy  is  one  month  after  adjustment.  AguUar  having 
l)ecomc  a  bankrupt,  tliis  bill  was  not  paid ;  and  the  defendants  proved  the  then 
balance  of  their  account,  308/.  3^.,  under  his  commission,  and  received  a  divi- 
dend thereon  which  they  paid  over  to  the  plaintiffs,  who  now  brought  this  action 
for  the  residue.     The  jury  found  a  verdict  for  the  plaintiifs,  which 

*Bestn  Serjt.,  now  moved  to  set  aside,  insisting,  lirst,  that  as  the  r«iit 
defendants  had  never  received  the  money  from  Jlguilar^  they  were  not  *• 
liable  for  it  to  the  assured,  but  he,  whose  name  still  continued  on  the  policy,  or 
rather  on  the  adjustment,  was  the  person  liable;  Secondly,  that  as  the  defend- 
ants had  obtained  an  acceptance  only,  and  not  money,  the  action  for  money  had 
and  received  could  not  be  sustained. 

The  court  held,  that  inasmuch  as  there  was  a  loss  settled  with  the  under- 
writer, and  a  bill  of  exchange  at  three  months*  date  accepted  for  the  balance,  at 
a  time  when  the  assured  was  entitled  to  immediate  payment,  which  was  at  a 
month,  the  defendants  thereby  tied  up  Gwynne^B  hands,  which  they  had  no 
right  to  do.  It  was  said  they  took  the  bill  for  Gwunne^s  benefit,  but  if  so,  they 
should  have  transferred  the  bill  to  him.  The  last  objection  was  disposed  of  in 
the  case  of  ^indrew  v.  Jlobvison,  3  Camp.  199,  cited  at  the  trial. 

Rule  refused.! 

t  [Sec  4  Barn.  &,  Aid.  395,  Butscll  v.  Bangley.] 


ROGERS  V.  DALLIMORE. 

[1  Marsh.  471.    S.  C] 

Tiip  court  is  not  linii:cd  l>y  time  from  setting  aside  an  award  founded  on  a  submission  by 
rule  of  court  in  an  acnon  pending,  where  there  has  been  a  plain  mistake  of  the  arbitra- 
tor, although  the  application  be  not  made  in  the  term  next  after  the  making  of  the 
award. 

But  in  ordinary  casca  tnoy  will  look  to  the  limitation  of  time  given  by  the  stat.  9  &  10 
ir*.  ^  M.  e.  ]5,  as  a  rule  to  guide  their  discretion  as  to  the  time  of  reviewing  awards. 

In  this  cause  the  plainliflf  had  sued  out  his  writ  for  the  purpose  of  having  a 
cHU3e  in  court  on  which  to  ground  an  order  of  reference,  and  a  judge's  order  to 
refer  having  been  obtained,  the  arbitrator  in  August,  1814,  made  his  award  for 
41/.  in  favor  of  the  plaintiff.  He  'afterwards  discovered  that  he  had  rtjio 
made  a  numerical  mistake,  and  that  the  sum  he  ought  to  have  awarded  ^ 
was  61/.,  and  he  apprized  the  parties  by  letter  of  tiiis  mistake,  and  requested 
the  defendant  to  rectify  it;  upon  whose  refusal  Lens,  Serjt.,  was  in  last  Alichael- 
mas  term  instructed  to  move  to  set  aside  the  award,  but  the  order  of  reference 
not  having  then  been  made  a  rule  of  Court,  he  deferred  the  motion ;  that  rule 
having  been  afterwards  gotten,  he  obtained  in  Hilary  term  last  a  rule  for  setting 
aside  the  award  upon  this  palpable  mistake  of  the  arbitrator. 

Btat^  Serjt.,  in  showing  cause  against  this  rule,  took  a  preliminary  objection, 
that  the  apphcation  was  too  late,  for  that  it  ought  to  have  been  made  in  the  terra 
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next  following  after  the  making  of  the  award.  The  case  of  Synget  ExeetUor^ 
V.  Jarvoise^  8  East,  460,  where  tlie  Court  of  King's  Bench  set  aside  an  award 
made  on  an  order  of  reference  at  nuipriu9,  upon  an  application  in  the  second 
term,  is  but  a  loose  case,  but  at  all  events  it  extends  only  to  orders  of  reference 
made  at  nhi  priusj  and  not  to  other  orders  of  the  judges.  The  preamble  of  the 
statute  0  ^  10  ff\  3,  c.  15,  extends  to  all  references  made  under  any  rule  of 
court;  and  the  jurisdiction  which  the  court  has  to  set  aside  awards,  is  given  by 
that  act,  and  is  confined  to  the  period  of  time  therein  limited.  If  the  court  doe^ 
not  derive  its  jurisdiction  from  that  statute,  it  has  no  jurisdiction  over  the  sub- 
ject; for,  before  that  act,  the  only  remedy  for  any  person  aggrieved  by  an  award 
was  to  file  a  bill  in  equity,  and  if  there  be  any  cases  not  within  the  statute,  thut 
is  still  the  only  remedy.  It  has  invariably  been  considered  that  the  time  for 
setting  aside  awards  is  thus  limited,  and  that  all  these  cases  were  within  the 
statute;  Zachary  v.  Shepherd,  'Z  Term  Rep.  781 ;  and  if  within  the  statute,  the 
plaintitr  is  too  late. 

*inl  */>en«,  in  support  of  his  rule,  urged  that  the  practice  had  not  been 
-^  invariable,  for  the  latest  case  gave  a  longer  time.  Zachary  v.  Shepherd 
was  inapplicable,  for  the  question  there  was,  whether  the  operation  of  the 
statute  was  not  confined  to  cases  of  corruption  and  undue  influence,  and  it 
leaves  the  present  question  untouched.  There  was  no  pretence  to  say  that 
before  the  statute,  the  relief  against  awards,  was  confined  to  suit  in  equity, 
'i'his  act  defines  in  what  particular  cases  awards  made  by  virtue  of  that  statute 
only  shall  be  set  aside,  but  it  says  nothing  of  other  cases.  It  is  confined  to 
cases  of  corruption ;  nnd  all  the  power  of  the  court  to  set  aside  awards  upon 
any  other  ground,  is  derived  from  another  source.  The  court  may  refer  to  the 
statute,  as  a  rule  to  guide  their  discretion  in  the  time  of  setting  aside  awards 
which  are  not  within  the  act,  but  they  will  not  adopt  it  as  a  positive  rule.  In  this 
case  there  is  nc  inconvenience  in  enlarging  tiie  time,  for  the  rule  of  court  was 
not  obtained  4ill  long  after  the  award  was  made,  and  the  plaintiif,  who  as  yet 
lias  levied  nothing,  makes  this  application  in  his  own  delay.  Anderson  v. 
Coxeler,  1  Str.  301,  is  treated  too  lightly,  in  saying  it  is  not  law.  It  is  not 
decided  in  Synge  v.  Jercoiae  that  references  under  rules  of  imi  prius  are  the 
only  cases  not  comprehended  witbin  the  statute;  but  only  that  they  are  one 
exception,  any  other  order  of  a  judge  stands  on  the  same  foundation  as  an  order 
of  refence  at  nisiprius.  No  order  of  a  judge,  unless  made  a  rule  of  court,  is  a 
ground  of  attachment.  It  is  an  inaccurate  expression  to  say  that  an  award  is 
made  under  a  judge's  order,  for  in  fact  it  is  to  tlie  subsequent  rule  of  court,  that 
it  owes  all  its  authority.  In  Dubois  v.  MedlycotU  Barnes,  45,  it  was  urged 
that  '*  the  submission  being  by  bond,  per  statute  9  d:;  10  fV.  3,  no  objection  to 
^t*^^  the  award  can  be  made  after  *the  first  term;*'  evidently  pointing  to  the 
^  distinction,  that  if  it  had  been  a  submission  in  an  action,  the  motion 
could  have  been  entertained.  An:l  the  court  there  decided  consonantly  to  the 
effect  which  would  be  obtained  by  the  distinction  contended  for. 

GiBBS,  C.  J.,  delivered  the  opinion  of  the  court. 

The  court  by  no  means  intend  to  hold  out  to  parties  that  applications  to 
set  aside  awards  founded  on  references  which  are  not  made  by  bond,  will  be 
received  at  any  time  whatsoever ;  on  the  contrary,  we  think,  that  in  most  cases 
the  court  would  regulate  the  exercise  of  its  discretion  by  the  same  rule  which 
is  prescribed  by  the  statute  of  IV,  4*  ^i»  with  respect  to  cases  that  come  under 
that  act;  but  we  do  not  think  that  this  and  similar  cases  are  within  the  act:  we 
think  it  does  not  apply  to  awards  made  under  the  authority  of  a  rule  of  court 
made  in  an  action  pending.  For  those  awards  under  orders  of  nisi  prius,  or 
of  a  judge  at  chambers,  derive  tlieir  authority  only  from  the  rule  of  court  which 
is  afterwards  made,  and,  therefore,  they  are  awards  under  rules  of  court.  It 
has  been  urged  for  the  defendant,  that  the  court  has  no  jurisdiction  to  set  aside 
awards,  except  under  the  statute,  and  that  if  the  plaintiff  applies  under  the 
statute,  he  ia  out  of  time.    We  think  otherwise,  and  that  the  rule  of  court  which 
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gives  superintendance  to  the  arbitrator,  gives  also  to  the  court  a  superintendance 
over  that  award,  and  that  the  court  have  that  authority  in  the  present  case.  The 
question  then  is,  whether  in  our  discretion  we  shall  interpose  in  the  present 
instance,  this  being  a  case  in  which  it  would  be  too  late  to  apply,  if  the  relief 
depended  on  the  statute  of  fF.  ^  M.     The  merits  are  clear.     The  arbitrator 
himself  says  he  made  a  mistake,  and  should  have  given  61/.  instead  of  41/. 
The  counsel  for  the  plaintiff  was  instructed  to  move  sooner,  but  from  some 
circumstance,  *he  did  not.    We  think,  therefore,  this  is  a  case  in  which   rtiie 
the  court  ought  to  interpose,  and  consequently  the  rule  must  be  made  ^ 
absolute,  either  to  set  aside  the  award,  or  what  would  be  better,  to  send  back 
the  case  to  the  same  arbitrator,  or  to  amend  the  award  by  altering  it  to  61/. 
We  act  on  the  authority  of  the  case  in  the  King's  Bench,  supported  by  tliat  case 
in  Strangt  on  which  the  authority  of  the  former  is  founded,  and  we  also  think 
that  the  case  in  Barnes  is  an  authority  to  the  same  effect. 

Best  consented  to  make  the  rule  absolute  to  amend  the  award,  by  increasiii|[ 
the  sum  awarded  from  41/.  to  61/.  without  further  expense. 

Rale  absoluta. 


SMITH  V.  PATTEN. 

[1  Marsh.  474.  S.  C] 

Where  a  defendant,  sued  by  a  wrong  name,  omits  to  plead  in  abatement,  and  suffers  the 
plaintiff  to  proceed  to  judgment,  though  he  never  has  appeared  to  the  wrong  name,  thif 
court  will  not  interfere  to  set  aaide  the  proceedings. 

The  plaintiff's  attorney  had  addressed  a  letter  to  the  defendant  by  the  name 
of  Joseph  Patten,  which  the  defendant  answered,  promising  payment  of  the 
debt,  and  not  complaining  of  any  misnomer:  the  plaintiff  sued  him  by  the  same 
name,  and  served  him  with  a  notice  of  declaration,  entered  an  appearance  for 
him,  signed  interlocutory  judgment,  and  executed  a  writ  of  enquiry,  the  defendant 
during  these  proceedings  remaining  wholly  passive,  and  having  done  no  other 
act  to  countenance  them. 

Best,  Serjt.,  had  on  a  former  day  in  this  term  obtained  a  rule  nisi  to  set  aside 
all  these  proceedings  on  the  ground  that  they  were  a  nullity,  the  defendant's 
real  *name  being  JoAn  and  not  Joseph;  he  cited  Greensiade  v.  Pr(h  r»|iA 
thero.  2  New  Rep.  132.  L  **^ 

Vaughan,  Seijt.,  now  showed  cause  against  this  rule,  relying  on  the  fact 
that  the  defendant  had  misled  the  plaintiff  by  not  noticing  the  misnomer  in  the 
letter  addressed  to  him. 

Best,  in  support  of  his  rule,  relied  on  Cole  v.  Hindson,  6  Term  Rep.  234. 
distinguishing  between  a  mere  irregularity  in  process,  which  would  not  make  a 
sheriff  who  executed  it  a  trespasser,  and  a  process  totally  void,  as  he  contended 
this  was,  and  that  therefore  laches  was  in  this  case  no  waver. 

The  court  did  not  adopt  the  argument  that  the  defendant  by  not  noticing  the 
misnomer  had  misled  the  plaintiff,  but  they  decided  on  the  ground  that  the 
defendant  might  have  pleaded  the  misnomer  in  abatement,  and  that  not  having 
availed  himself  of  that  opportunity,  he  could  not  now  come  to  set  aside  the  pro- 
ceedings. It  would  be  of  the  worst  consequence,  if  defendants  should  be  per- 
mitttnl,  instead  of  pleading  in  abatement,  to  lie  by  and  increase  expences,  and 
theu  to  move  to  set  aside  the  proceedings ;  they,  therefore,  refused  to  interfere, 
and 

Discharged  the  rule  witli  oo6ti. 
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(IN  THE  EXCHEQUER  CHAMBER.; 


MITCHELL  V.  MINIKEN. 

The  oonrt  gave  interest  on  tffirmance  in  error  of  a  judgment  for  the  proceeds  of  stock 
fraudulently  sold  out  by  one  holding  a  power  of  attorney  t%»  seii. 


E,  moved  for  interest  on  the  affinnance  in  error  of  a  judgment,  which 
the  plaintiff  had  obtained  in  an  action  brought  to  recover  the  produce  of  stock, 
which  the  defendant,  holding  the  plaintiff's  power  of  attorney  enabling  him  to 
sell,  had  sold  out  without  orders,  had  applied  the  produce  to  his  own  use.  He 
had  for  many  years  regularly  paid  the  amount  of  the  dividends  to  the  plaintiff, 
but  at  length,  upon  his  failing  so  to  do,  the  fraud  was  discovered.  The  jury 
had  in  their  verdict  taken  the  account  between  the  parties  up  to  the  time  of  the 
trial,  including  therein  the  amount  of  those  dividends  which  the  defendant  had 
failed  to  pay :  under  these  circumstances  Gaselee  prayed  that  the  judgment 
might  carry  interest  on  such  part  of  the  sum  as  did  not  consist  of  the  dividends 
which  were  in  arrear. 

GiBBs,  C.  J.  In  recent  cases  in  the  King*s  Bench,  where  there  has  not  been 
a  stipulated  time  for  payment  of  money,  and  where  a  defendant  is  bound  to  re- 
pay money  merely  because  he  has  received  it,  that  court  has  not  given 
interest.  Nevertheless,  I  remember  a  case  tried  at  Exeter  before  Lord  Kenxiim^ 
C.  J.,  in  which  a  person  riding  into  the  North  of  Devonshire  lost  his  saddle- 
bags with  three  hundred  guineas  in  them,  and  he  who  found  the  money  used  it 
in  trade,  and  after  twenty  years  ventured  to  boast  of  it,  and  upon  that  boast  he 
who  lost  it  founded  his  action  for  money  had  and  received,  and  interest,  and  the 
jury,  under  Lord  Kenyan's  direction,  gave  interest  for  the  twenty  years,  and 
*l  ifll  *^'^  ^^^^  never  was  questioned ;  but  subsequent  decisions  have  restrained 
-^  this  generality.  We  may  presume  that  in  the  present  instance  the  jury 
gave  interest,  reducing  it  by  the  deduction  of  such  dividends  as  the  plaintiff  has 
received.     This  is  not  like  the  common  case,  but  we  think  it  may  be  done. 

The  rest  of  the  court  concurred  in  granting  the 

Rule  absolute. 


(IN  THE  EXCHEQUER  CHAMBER.) 


BRUCE  V.  WARWICK.    In  Error. 
The  trading  contract  of  an  infant  is  not  Toid,  but  he  may  enforce  it  at  his  election. 

Thu  was  a  writ  of  error  brought  to  reverse  a  judgment  of  the  Court  of  King's 
Benchf  which  was  pronounced  for  the  plaintiff  below  upon  a  declaration  in 
asntmpnt^  which  stated  that  the  plaintiff  below,  an  infant,  by  his  next  friend 
complained  of  the  defendant  below  for  the  non-performance  of  a  contract,  for  the 
sale  to  the  plaintiff  below  of  the  potatoes  growing  on  three  acres  and  a  half  of 
ground,  and  after  part  performance  by  the  defendant  below,  he  averred  an  inter- 
ruption, whereby  the  plaintiff  below  was  not  only  put  to  great  trouble  and 
expense  in  and  about,  the  digging  up  of  the  part  of  the  potatoes  so  dug  up  by 
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him,  but  also  thereby  he,  the  plaintiflT  below,  lost  and  was  deprived  of  all  the 
profits,  benefit,  and  advantage  which  might  and  would  otherwise  have  arisen 
and  accrued  to  him  from  the  performance  of  the  said  promise  and  undertaking 
of  the  defendant  below.  The  plaintiff  in  error  assigned  for  error,  that  it  appeared 
by  the  beginning  of  the  declaration,  that  the  plaintiff  below  was  an  infant  under 
ihe  age  of  twenty-one  years,  and  by  the  several  counts  *of  the  declara-  p,.jg 
tion,  Uiat  the  contracts  whereupon  the  plaintiff  below  had  declared,  were  ^ 
trading  contracts,  into  which  an  infant  was  not  permitted  by  the  law  of  the  land 
to  enter,  or  to  sue  any  one  for  the  breach  thereof. 

w^.  Moore^  for  the  plaintiff  in  error,  contended  that  it  appeared  by  the  record 
that  this  was  a  trading  contract,  in  which  the  plaintiff,  being  an  infant,  could 
not  by  law  engage :  for  an  infant  could  not  by  law  be  a  trader,  it  not  being  for 
his  benefit  that  he  should  engage  in  the  risks  of  trade.     No  authority  could  be 
found,  that  au  infant  was  competent  to  engage  in  trade,  though  he  ad  mi  tied  that 
upon  the  discussion  of  this  case,  the  court  below  had  held  that  he  was  com- 
petent so  to  do.  1  milk.  146.  Ex  parte  Sydebotham,    Lord  Hardwicke,  held 
that  an  infant  could  not  be  a  bankrupt,  and  decreed  a  commission  against  him 
to  be  superseded ;  upon  the  ground,  as  it  may  be  presumed,  that  he  w^as  inca- 
pable of  being  a  trader.  14  Fe«.  602.  Ex  parte  MoxiJe^  Lord  Eldon,  Chancellor, 
seems  to  have  doubted  whether  a  trading  durhig  infancy  was  sufUcient  to  main- 
tain a  commission,  and  he  dwells  much  on  the  trading,  though  far  less  in  deo^reo, 
which  took  place  after  the  bankrupt  was  of  full  age.     fVliywall  v.  Champion, 
1  Sir.  1083.     Zee,  C.  J.,  held  that  goods  sent  to  an  infant  who  had  set  up  a 
shop  in  the  country,  could  not  be  recovered  for.     For  the  law  will  not  sufiVr 
him  to  trade,  which  may  be  his  undoing.     If  no  persons  can  enforce  trjdirii; 
contracts  against  him,  and  he  can  enforce  his  trading  contracts  against  thot^o 
with  whom  he  deals,  the  consequences  would  be,  that  he  might  obtain  goods  on 
credit  to  any  extent,  and  plead  infancy  as  a  defence  to  paying  for  those  goo(U\ 
and  at  the  same  time  may  sell  those  same  goods  to  others,  and  enforce  payment 
for  them,  or  may  ^'contract  to  sell  them  to  others,  and  refuse  with  impu-  rfin-i 
niiy  to  complete  his  contract.     Littleton^  S.  259,  says,  if  any  within  ^ 
the  age  of  twenty-one  years  be  bay  life  or  receiver  to  any  man,  &c.,  all  serve  for 
nothing  and  may  be  avoided ;  and  Lord  Coke,  ('o.  Litt.  172,  ».,  remarks  tliere- 
on.  One  under  the  age  of  twenty-one  years  shall  not  be  charged  in  any  such 
account.     And  in  another  place,  Co,  Litt.  3,  6.,  he  says,  an  infant  or  minor  is) 
not  capable  of  an  office  of  stewardship  of  the  court  of  a  manor  either  in  posse^- 
bion  or  reversion.     If  his  infancy  would  be  no  bar  to  his  maintaining  an  action 
»;|ainst  a  lord  who  had  contracted  to  sell  him  a  stewardship  and  refused,  for  n<>i 
fulfilling  his  contract,  the  judgment  would  award  him  a  compensation  for  the 
loss  of  that,  which,  if  he  had  obtained,  he  would  be  incompetent  to  perform. 

Lawes,  contra,  was  stopped  by  the  court. 

GiBBs,  C.  J.  The  court  are  all  of  opinion  that  the  judgment  of  the  Court  of 
King's  Bench  is  perfectly  right.  It  has  been  urged  for  the  plaintiff  in  error, 
that  it  is  incumbent  on  the  defendant  in  error  to  show  that  an  infant  can  enu>r 
into  a  trading  contract.  The  general  law  is  that  the  contract  of  an  infant  may 
be  avoided  or  not,  at  his  own  option.  As  to  the  case  put,  the  infant  cw\V\ 
maintain  no  such  action;  for  he  cannot  perform  the  duties  of  a  steward,  and  the 
law  would  not  compel  the  lord  to  make  an  unavailing  appointment.  If  he  had 
jiaid  nioney  for  such  an  appointment,  we  doubt  not  that  he  might  recover  it 
l)uck.  On  the  whole  we  are  of  opinion,  that  this  is  in  the  same  case  as  other 
contracts  made  by  an  infant,  which  he  may  either  avoid  or  enforce  at  bis 
pleasure. 

Judgment  affirmed. 
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•DAVISON  ct  al.  v.  SAVAGE. 


la  pleading,  it  is  sufficient,  on  all  occasions  after  the  parties  have  been  first  named,  to 
describe  them  by  the  terms  *'  the  said  plaintiff*'  and  '*  the  said  defendant." 

The  declaration  stated,  that  Jamea  Savage  was  attached  to  answer  four  per- 
sons named,  of  a  plea  of  trespass,  and  that  thereupon  the  said  plaintiffs,  by  *i. 
fy,  their  attorney,  complain,  for  that  the  said  defendant,  &c.  and  throughout 
the  residue  of  the  declaration,  the  plainiiflfs  and  defendant  were  no  otherwise 
described  than  by  the  phrase,  "  the  said  plaintifls,"  and  "  the  said  defendant." 
The  defendant  demurred  specially,  and  assigned,  amongst  other  causes,  that 
the  plaintiffs  had  not  in  their  dechiration  stated  or  alleged  that  the  said  James 
committed  the  trespasses,  but  only  that  the  said  defendant  committed  the  same, 
wiiliout  stating  that  the  said  James  is  the  person  tlierein  meant  by  the  suid 
words  **  the  said  defendant,'*  or  in  any  part  of  the  said  declaration  culling,  or  in 
any  manner  describing  the  said  James  as  being  a  defendant.  The  plaintiif 
joined  in  demurrer. 

Lens,  Serjt.,  in  support  of  the  demurrer,  urged  that  upon  every  occurrence 
of  the  parties  on  the  record  they  ought  to  be  described  by  their  names,  not  by 
the  terms  plaintiffs  and  defendant.  It  was  better  to  adhere  to  the  usual  form 
in  declaring. 

The  court  intimated  a  decided  opinion  that  the  words  "  plaintiffs"  and  **  de- 
fendant" in  the  record  were  a  sufficient  description.  Gibbs^C  J.,  said,  that  in 
a  case  of  Jleaton  v.  Ashilown  and  others,  in  which  there  were  twenty-six 
defendants,  he  had,  while  at  the  bar  about  twenty-seven  years  since,  in  drawing 
the  pleadings,  adopted  a  like  description,  naming  the  first  defendant,  and  add- 
*1221  '"«^  ^^^^  *words  **  and  the  said  other  defendants,"  and  the  propriety  of  it 
•^  was  not  even  then  questioned ;  and  Chambre^  J.,  held,  that  the  present 
description  was  sufUciendy  clear.t  Upon  the  other  objections  to  the  declara- 
tion, the  court  offered  Best^  Serjt.,  who  was  of  counsel  for  the  plaintifi's,  leave 
to  amend,  which  he  accepted. 

t  [Post.  406,  Stevensan  v.  Hunter,  ace] 


WYNN  V.  BELLMAN,  Clerk 

A  plaintiff  who  defers  proceeding,  in  order  to  await  the  decision  of  the  court  on  a  similar 
question  in  another  cause,  will  not  bo  relieved  on  that  ground  against  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  unless  ho  makes  it  appear  to  the  court,  in  what  cause  the 
question  will  arise,  and  what  (he  point  is  to  be  decided. 

In  this  action,  which  was  brought  to  recover  penalties -for  non-residence  on 
the  defendant's  benefice,  Biosset,  Serjt.,  had  obtained  a  rule  nisi  for  judgment 
as  in  case  of  a  nonsuit,  against  which  Copley,  Serjt.,  now  attempted  to  i^how 
rause,  upon  an  affidavit  that  the  reason  why  the  plaintiff  had  not  proceeded 
with  greater  diligence  in  this  action,  was,  because  he  had  another  action  now 
pending,  wherein  the  same  })oint  would  occur  for  the  decision  of  the  court,  that 
would  arise  in  this  rase ;  and  to  avoid  expense,  he  had  deferred  proceediik^, 
intending  to  abide  in  this  case  by  the  decision  in  the  other:  but  his  affidavit  did 
not  name  the  other  cause,  nor  state  what  the  point  was.  I 

Blossel  in  support  of  his  rule,  urged  that  sufficient  information  was  uot  laid 
before  the  court,  to  induce  them  to  prolong  the  cause. 

Vol.  I. — 68. 
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The  court  held,  that  they  ought  to  be  apprized  what  was  the  cause  pending, 
and  what  was  the  point  intended  to  be  raised,  for  they  might  form  respecting  it 
a  very  different  judgment  from  that  of  the  plaintiff. 

Rule  abedate. 


•SNOW  V.  TOWNSEND.  [n23 

H  Marsh.  477.  S.  C] 

The  court  will  not  prevent  one  who  has  assigned  his  property  under  an  insolvent  act  from 

suin^  tor  a  debt  due  to  him  before  his  assignment,  the  assignee  refusing  to  sue. 
Nor  will  the  court  compel  the  plaintiff*  to  give  security  for  costs. 

The  plaintiff  had  been  discharged  out  of  prison  under  the  insolvent  act,  and 
had  under  that  act  assigned  to  the  person  who  sued  him  all  his  property. 
Many  persons  were  indebted  to  him  before  his  assignment,  and  his  assignee 
refusing  to  sue  them,  he  had  commenced  the  present  action  against  one  of  liis 
creditors. 

Blosaet,  Seijt.,  moved  that  either  the  proceedings  might  be  staid,  upon  the 
ground  that  the  right  of  suit  was  now  vested  in  the  plaintiff's  assignee  only ; 
or  else  that  at  least  the  plaintiff  might  give  security  for  costs,  which  he  claimed 
on  the  antliority  of  ff^ebb  v.  PFard,  7  Term  Rep.  296. 

Per  curiam.  Either  the  plaintiff  can  maintain  an  action  for  this  debt,  or  he 
cannot.  If  he  can,  there  is  no  reason  why  the  court  should  interfere  to  prevent 
him  from  so  doing:  if  he  cannot,  it  will  be  matter  of  defence.  As  to  security 
for  costs,  the  case  cited  has  been  much  questioned,  and  besides,  it  mMterially 
differs  from  this.  There  the  plaintiff  was  suing  for  the  benefit  of  his  assigneei*, 
who  ought  not  to  be  permitted,  if  unsuccessful,  to  shelter  diemselves  from  costs 
behind  the  bankrupt's  poverty ;  here  the  plaintiff  sues,  because  the  assignee 
will  not  sue. 

Bule  Refused. 


•BROWNE  r.  ROSE.  [•124 

[1  Marsh.  478.  S.  C] 

The  memorial  of  an  annuity  stated  the  names  of  two  witnesses  as  attesting  the  execuiioo 
of  an  annuiiy-decd,  who  also  attested  the  execution  of  a  warrant  of  attorney  for  further 
securing  the  annuity,  but  that  fact  was  not  noticed  in  the  memorial :  held,  that  ih« 
names  of  all  the  witnesses  were  sufficiently  stated. 

A  memorial  of  an  annuity-deed  stated  the  contract,  and  payment  of  the  price  and  that  for 
the  considerations  aforesaid,  and  for  further  and  better  securing  the  aniiuiiy,  ihegmntor 
demised  to  J.  T.  W.  upon  the  trusts  in  the  indenture  expressed  :  Held,  that  it  sufhcienilx 
appeared  for  whom  J.  T.  W.  was  a  trustee. 

The  memorial  of  an  annuity  needs  not  to  state  the  names  of  the  attorneys  to  whom  a  war- 
rant tu  confess  judgment  is  given. 

If  a  memorial  of  an  annuity  be  defective  in  stating  one  of  several  securities,  iemUe  that 
the  particular  instrument  only  is  void,  and  not  the  other  assurances. 

In  replevin,  the  defendant  makes  cognizance ;  and  because  the  plaintiff,  for  & 
quarter  of  a  year  ending  on  the  25ih  of  December,  1813,  and  from  thence  until 
and  at  tho  time  when,  lix.,  held  the  place  in  wiiich,  du:.,  as  tenant  to  Sir  t/.  T* 
fVheale^  bart.  under  800/.  a  year  rent,  payable  quarterly,  for  200/.  for  a  quar- 
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ter's  rent,  due  on  the  25th  of  December ,  he  acknowledges  the  taking.  Tht 
plaintifT  pleads  in  bar,  in  substance  as  follows:  first,  that  E,  Wattt^  clerk,  was 
rector  of  the  rectories  and  parish  churches  of  C.  and  B.^  and  being  seised  in  his 
demesne  as  of  freehold  in  right  of  those  rectories  in  the  several  places  in  which, 
^c,  on  the  26th  of  November^  1812,  by  indenture  demised  them  to  the  plain* 
tilT  for  the  term  of  twelve  years,  if  IVatta  should  so  long  live  and  continue  rec- 
ti>r:  Uiat  he  entered  and  was  possessed;  and  that  the  demise  in  that  indenture 
mentioned,  and  the  demise  in  the  cognizance  mentioned  were  the  same :  that 
afterwards,  on  the  10th  of  Jane^  1813,  by  indenture  between  E,  ffalti^  1, 
C  iV.  ^.  Humphries^  2,  and  Sir  J.  7*.  fVheate,  3,  it  was  expressed  that  fFatt$ 
granted  to  Humphriea  for  the  natural  life  of  Watte^  one  annuity  of  800/.  pay- 
able as  therein  mentioned ;  and  it  was  therein  further  expressed,  that  foir  the 
better  and  more  effectually  securing  the  payment  of  that  annuity,  Watta  thereby 
granted,  bargained,  sold,  demised,  and  confirmed  unto  Sir  /.  T.  fVheate^ 
amongst  others,  the  several  places  in  which,  &>c.,  for  the  term  of  ninety-nine 

^1251  y^^'^  ^^^^  ^^  ^^^®  ^^  ^^^^^  indenture,  upon  the  trusts,  and  to  and  for  ^the 
^  uses,  intents,  and  purposes,  therein  expressed  and  declared.  And  that 
for  the  better  securing  that  annuity,  PVuttt  then  and  there  executed  a  certain 
warrant  of  attorney,  which  was  executed  in  the  presence  of  and  attested  by  one 
•i.  B,  and  one  «/.  G.  And  that  no  memorial  of  that  indenture  and  warrant  of 
attorney  was  enrolled  in  chancery  within  twenty  days  of  the  execution  thereof, 
except  a  certain  memorial,  the  tenor  whereof  the  plea  set  forth,  and  of  which 
the  material  parts  were  as  follow :  A  memorial,  &c.  of  an  indenture  bearing 
date  the  10th  of  June^  1813,  made  between  E.  fVaits  I,  C.  N,  A.  Humphries 
2,  and  the  Rev.  Sir  J,  T.  fVheate  3,  (describing  them  by  their  additions,) 
reciting  that  Humphriea  had  agreed  with  fValta  for  the  purchase  of  one  annuity 
of  800/.  to  be  secured  upon  the  rectories  of  C.  and  B.  and  the  messuages,  Sic, 
thereunto  belonging,  and  to  be  furtlier  secured  in  the  manner  thereinafter  men- 
tioned, and  to  be  payable  to  Humphriea,  his  executors.  Sec,  during  the  life  of 
IVatta^  for  5200/.,  and  that  the  costs  of  procuring  the  money  on  that  security, 
and  of  preparing  the  securities,  and  of  filing  a  memorial  thereof  in  chancery 
should  be  borne  by  IVatta,  and  that  Humphriea  in  pursuance  of  that  agreement 
had  in  person  paid  5200/.  to  fVatta  in  person,  in  bank-notes,  it  was  by  that 
iadeature  witnessed,  that  in  pursuance  and  performance  of  that  agreement  on 
the  part  of  l4'a//9,  and  in  consideration  of  5200/.  so  paid  by  Humphriea  to 
IVatta,  IValta  granted,  Slc,  to  Humphriea,  his  executors.  Sac,  for  the  natural  life 
of  fVaita^  one  annuity  of  800/.  to  be  chaiged  and  chargeable  upon  the  rectories 
of  C.  and  B.  and  the  glebe.  Sic,  thereunto  respectively  belonging,  to  hold  the 
same  annuity  of  800/.  from  thenceforth  during  the  natural  life  of  fVatta,  pay- 
able quarterly,  at  the  times  and  with  the  usual  powers  and  authorities  for 
recovering  and  receiving  the  same,  therein  mentioned.  And  that  it  was  by  that 
•19A1  indenture  further  witnessed,  *that  for  the  considerations  aforesaid,  and 
^  for  the  better  and  more  effectually  securing  the  payment  of  that  annuity 
to  Hianphriea,  his  executors,  &c.,  during  the  natural  life  of  fVatta,  as  abo  in 
consideration  of  ten  shillings  paid  to  Watta  by  Sir  /.  T.  Wheate,  IVoZ/t,  with 
the  consent  and  approbation  and  by  the  direction  of  Humphriea,  did  grant,  bar- 
gain, sell,  demise,  and  confirm,  unto  Sir  J,  T,  Wheate,  all  that  and  those  the 
rectory  of  the  parish  church  of  C  and  the  rectory  of  the  parish  church  of  B,^ 
and  the  glebe,  &c.,  to  hold  the  same  to  Sir  J.  T,  Wheaie  for  the  term  of 
ninety-nine  years  from  the  day  of  the  date  of  that  indenture,  upon  the  trusts 
and  to  and  for  the  uses,  intents,  and  purposes  therein  expressed  and  declared. 
And  aUo  of  a  warrant  of  attorney  bearing  even  date  with  the  said  indenture, 
whereby  Watta  authorized  certain  attorneys  of  JT.  B.  therein  named  to  confess 
and  enter  up  judgment  in  that  court,  in  the  penal  sum  of  10,400/.  as  a  collateral 
security  for  the  payment  of  the  annuity :  and  that  it  was  by  that  indenture 
agreed  and  covenanted  that  Watta  might  purchase  the  annuity  for  5200/.,  and 
aB  arrears,  on  three  months'  notice ;  and  that  on  payment  thereof,  the  indeo- 
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ture,  rent  chars^^,  and  annuity  should  be  given  up  to  be  cancelled,  which  inden- 
ture, as  to  the  execution  thereof,  is  witnessed  by  A,  B.  of,  &c.,  and  J.  G.  of, 
&c. ;  and  a  memorial  thereof  is  hereby  required  to  be  registered  pursuant  to 
the  act  E.  Watts,  Inrolled,  &c.  28ih  June,  1813.  Which  memorial  does 
not  nor  did  contain  the  names  of  the  witnesses  to  the  warrant  of  attorney. 
And  that  the  plaintiff  did  not  at  the  said  several  times  when,  &c.  or  at  any  other 
time,  hold  the  se^'eral  places  in  which,  &c.  as  tenant  thereof  to  Sir  /.  T. 
Wheafe,  otherwise  than  as  in  the  plea  is  above  stated.  The  plaintit!*,  2dlr, 
pleaded,  :is  before,  the  seisin  of  Watts,  his  demise  to  £.  Watts,  the  plaits 
tiff,  the  indenture  of  the  10th  of  June,  1813,  and  the  demise  to  Sir  •/.  T, 
*H7tea/e  therein  contained,  upon  the  trusts  and  to  and  for  the  ends,  r«}.27 
intents,  and  purposes  in  that  indenture  expressed,  and  the  warrant  of  l- 
attorney  executed  in  the  presence  of  and  attested  by  A,  B.  and  •/.  G.,  and 
averred  that  no  memorial  of  the  last  mentioned  indenture  and  warrant  of  attor- 
ney, containing  the  names  of  all  the  witnesses  to  the  execution  thereof,  was 
enrolled  in  chancery  within  twenty  days  of  the  execution  thereof  according  to 
the  suitute  17  Geo.  3,  and  that  the  plaintiff  did  not  hold  the  places  in  which, 
&c.,  as  tenant  thereof  to  Sir  J,  T,  Wheate,  otherwise  than  as  in  that  plea  was 
stated,  'i^he  defendant  demurred  generally  to  the  first  plea  in  bar;  and  to  the 
second  plea  he  replied,  that  a  memorial  of  the  said  indenture  and  warrant  ot 
attorney  in  that  plea  mentioned,  containing  the  names  of  all  the  witnesses  to  ths 
execution  thereof,  was  enrolled  in  chancery  witiiin  twenty  days  of  the  execu- 
tion thereof,  according  to  the  direction  of  the  act,  which  memorial  he  set  oui, 
being  the  same  memorial  stated  by  the  plaintiff  in  his  first  plea  in  bar,  as  by 
the  memorial  remaining  duly  enrolled  in  the  High  Cqurt  of  Chancer)',  more 
fully  appeared;  and  the  plaintiff  averred  that  the  memorial  did  duly  contain  the 
day  of  the  month,  and  the  year  when  the  indenture  and  warrant  of  attorney  in 
the  last  plea  in  bar  mentioned,  bore  date,  and  the  names  of  all  the  parties,  and 
for  whom  any  of  them  were  trustees,  and  of  all  the  witnesses,  and  did  truly  set 
forth  the  annual  sum  or  sums  to  be  paid,  and  the  name  of  the  person  and  per- 
sons for  whose  life  or  lives  the  annuity  was  granted,  and  the  considerations  of 
granting  the  same,  in  manner  and  form  as  in  and  by  the  bt<Uute  was  required, 
as  by  the  enrollment  of  the  memorial  remaining  of  record  appeared;  and  this 
he  the  plaintiff  was  ready  to  verify  by  the  record,  &c. ;  wherefore,  as  before, 
he  pra3'ed  judgment  and  a  return,  &c. 

*The  plaintilf  joined  in  demurrer  on  the  first  plea  in  bar,  and  demur-   rtioo 
red  generally  to  the  defendant's  replication  to  the  second  plea  in  bar,  ^ 
in  which  demurrer  the  defendant  joined. 

Lens,  Serjt.,  for  the  plaintiff,  made  three  objections  to  the  validity  of  the 
demise  in  the  annuity-deed,  founded  upon  supposed  defects  in  the  memorial, 
namely,  first,  that  the  memorial  did  not  set  forth  the  names  of  the  witnesses  to 
the  execution  of  the  warrant  of  attorney;  sectmdly,  that  the  memorial  did  not 
set  forth  the  trusts  ol'  the  demise  to  Sir  J,  T,  Wheate,  and  thirdly,  that  the 
memorial  did  not  state  the  names  of  the  attorneys  to  whom  the  warrant  to  con- 
fess judgment  was  given.  Upon  the  first  point,  he  urged  that  all  the  several 
instruments  given  to  secure  an  annuity  constitute  but  one  assurance  in  law, 
Duke  of  Bolton  v.  Wiliiams,  4  Bro.  Ch,  Ca.  31(>,  and  a  defect  in  any  one  ol" 
them  vitiates  all  the  securities.  In  the  case  of  Hart  v.  Lovelace,  0  Terra 
Rep.  476,  Lord  Kenyon,  C.  J.,  says,  **  the  strong  inchnaiion  of  my  opinion  i?, 
thai  any  defect  in  the  memorial  of  one  of  the  deeds  will  vitiate  the  whole 
assurance."  The  words  of  the  statute  are,  that  *•  every  such  deed,  bond,  instru- 
ment, or  other  assurance,  shall  be  void."  The  warrant  of  attorney  is  doubtless 
such  an  instrument  as  must  be  included  in  the  memorial.  Hopkins  v.  HW/fr, 
4  Term  Rep.  463.  And  in  Hood  v.  Burtton,  2  Ves.,  jun.  34,  it  was  held 
that  not  only  the  instrument  whereby  an  annuity  shall  be  granted,  but  all  the 
instruments  whereby  it  shall  be  in  any  manner  secured  to  be  paid,  are  within 
the  act.     The  grantor  has  not  the  benefit  intended  for  liim  by  the  legislature, 
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if  he  cannet,  by  inspecting  the  memorial,  see  who  were  the  witnesses  attestin]^ 
each  part  of  the  transaction.  The  grantee  cannot  disengage  himself  from  the 
«fOQT  consequences  *of  an  omission  respecting  one  of  his  securities,  by  saying, 

^  J  I  do  not  rest  on  this  instrument.  The  question  is  on  the  meaning  of 
the  word  **  such."  "Such  assurance"  comprehends  all  the  instrumenis;  for 
they  make  together  but  one  assurance.  In  Hart  v.  Lovelace  all  the  iastru- 
ineiiis  were  enumerated,  and  stated  to  be  attested  by  W.  J),  and  W.  ili.,  or 
one  of  them ;  yet  it  was  held  insufficient,  and  that  the  grantor  had  a  right  to 
know  from  the  memorial  to  which  particular  instrument  each  of  the  persons 
was  witness.  The  case  of  Van  Braam  v.  Isaacs^  1  Bos.  &  Pull.  451,  appears 
U)  have  proceeded  on  this  objection.  It  is  no 'answer,  to  say  that  it  appears  by 
uiher  parts  of  this  record  that  the  same  persons  who  were  witnesses  to  the  one 
i.isirument  were  wimesses  also  to  tlie  others;  that  fact  ought  to  appear  on  the 
iiiemorial.  Where  a  memorial  states  an  instrument  to  be  attested  hy  four  per- 
£!>:»,  which  is  attested  by  two  only,  the  misdescription  is  fatal.  Ex  parte 
Macrelh,  2  East,  563.  Upon  the  second  objection,  this  case  falls  not  within 
the  principle  that  it  is  sufficient  if  the  court  can  see  for  whom  the  termor  is 
truf<tee :  this  memorial  leaves  it  wholly  unknown  what  the  trusts  may  be.  Sir 
J.  7\  Wheat e  may  for  some  purposes  be  trustee  for  the  grantor,  though  for  the 
I'riiicipal  purposes  he  may  be  trustee  for  the  grantee.  In  Askew  v.  Macreth, 
1  New  Rep.  214,  though  Mr.  Coutts  appeared  on  the  memorial  to  be  a  trustee 
nominated  on  behalf  of  the  grantee,  yet  it  was  held  insufficient,  because  it  did 
not  appear  for  whom  he  was  trustee;  for  he  might  be  a  trustee  for  the  grantor, 
iliouiy'h  nominated  hy  the  grantee.  In  the  case  of  Leyeester  v.  Locktvood,  I 
Maule  di  Selw.  527,  and  ante,  v.  587,  Lord  Eilenborough,  C.  J.,  reluctandy 
held  tiie  averment  in  the  memorial  that  the  interest  in  the  10,000/.  was  con- 
*\'^()^  veyed  to  the  trustees  upon  die  trusts  in  the  indenture  mentioned,  ''to  be 
-^  inautlicient.  In  the  case  of  JJenn,  on  demise  of  Doltnan,  v.  Dolman^ 
5  Term  Rep.  641,  a  memorial  stating  a  demise  by  indenture  to  have  been  made, 
<xc.  upon  the  trusts  therein  mentioned,  was  in  like  manner  held  fatal.  So, 
where  a  termor  was  to  permit  the  grantor  to  hold  the  premises  till  defiiult  in 
payment,  and  thenceforth  he  was  to  hold  for  the  grantee,  a  memorial  which 
averred  the  trust  to  be  for  the  grantee  was  held  ill,  although  the  trustee  had  no 
an  10  perform  for  the  benefit  of  the  grantor,  Taylor  v.  Johnson,  8  Term  Rep. 
184.  As  to  the  third  objection,  although  a  warrant  of  attorney  usually  autho- 
rizes any  attorney  of  the  court,  not  named,  in  addition  to  those  who  are  named, 
to  enter  up  judgment,  yet  those  who  are  named  are  usually  panics  to  the 
transaction;  they  are  commonly  the  attorneys  of  the  grantee,  and  to  them  the 
grantor  has  a  right  to  resort  for  intelligence  respecting  the  transaction,  and  their 
names,  dtercfore,  out  to  be  set  out  in  the  memorial. 

Ihnt,  Serjt.,  contra.  As  to  the  first  objection,  admitting  that  the  witnesses 
were  insufficiently  stated  in  the  memorial,  the  warrant  of  attorney  alone  would 
be  thereby  affected;  but  it  bus  never  yet  been  decided,  that  where  it  appears 
0!i  the  record,  as  here  it  does,  that  the  same  persons  are  witnesses  to  the  war- 
r:int  of  attorney  and  to  the  deed,  that  is  not  sufficient.  This  is  distinguishable 
from  all  the  decided  cases.  Here  the  grantor  had  every  information  he  could 
wjnt,  for  he  had  the  names  of  the  witnesses  to  the  warrant  of  attorney  and  of 
the  witnesses  to  the  indenture.  In  Van  Braam  v.  Isaacs  no  witnesses  appear 
U)  have  been  named  in  the  memorial.  In  Hart  v.  Lovelace,  the  witnesses 
were  defectively  set  out,  for  it  did  not  ascertain  any  one  person  in  whose  prc- 
»lin  *^"^®  ^^^^  ^^'^^  ^^^^  executed.  *  Watts  v.  jMlllard,  5  Term  Rep.  5U8, 
-^  is  a  case  strongly  favorable  to  the  grantee,  for  there  the  christian  name 
of  one  of  the  witnesses  to  the  warrant  of  attorney  was  not  set  out  in  the  memo- 
rial, yet  Lord  Kenyon,  C.  J.,  held,  that  there  was  no  weight  in  the  objection; 
apparently,  not  because  the  christian  name  was  not  necessary  in  order  to  iden- 
tify the  witness,  but  because  (there  being  several  instruments  attested  by  the 
same  person,)  the  witness's  name  appeared  in  another  part  of  tho  memorvd, 
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The  act  only  requires  that  the  namea  of  all  the  witnesses  shall  appear  on  the 
enrollment,  which  is  here  observed.     Where  there  is  no  express  decision  oo 
the  point,  the  court  will  be  guided  by  analogy.     The  act  requires  the  consider- 
ation to  be  set  out,  yet  it  has  been  held,  tliat  if  the  consideration  be  once  set  out 
in  the  memorial  of  one  out  of  several  deeds,  it  suffices.     So,  if  the  names  of  all 
the  witnesses  once  appear  on  the  memorial,  as  here  they  do,  they  need  not  be 
repeated.     Next,  the  defect,  if  it  be  one,  invalidates  only  the  single  instrument 
to  which  it  applies.     It  is  a  sufficient  penally  on  the  omission,  that  the  grantee 
loses  the  aid  of  his  judgment,  or  his  warrant  of  attorney.     The  words  of'  the 
act  require  no  more.     The  words  *«  every  such"  arc  to  be  taken  distributively, 
it  means  every  such  deed,  namely,  in  the  memorial  whereof  the  requisitions  of 
the  act  are  not  complied  with,  shall  be  void ;  every  such  bond,  with  respect  to 
which  they  are  not  observed,  shall  be  void,  every  such  instrument,  with  respect 
to  which,  &c.,  every  other  assurance  with  respect  to  which.  Sic,     The  aigu 
ment  is  not  new,  that  by  force  of  the  word  **  assurance*'  all  the  instruments 
collectively  are  vitiated,  but  the  words  of  the  act  are,  ^  other  assurance,**  and 
they  must,  therefore,  mean  an  assurance  of  which  no  deed,  bond,  or  instrumen: 
constitutes  a  part;  and  the  opinion  *of  I^rd  Loughborough^  Chancellor,  rmx^ 
in  T/ie  Duke  of  Bolton  v.  PFilliamB,  on  thai  point,  is  direcdy  contrary  ^ 
to  the  statute.     In  Hart  v.  Love/ace,  Lord  Kenyon^  who  was  no  friend  lo 
annuities,  acknowledged  he  was  not  prepared  to  say,  whetlier  or  not  all  the 
instruments  given  to  secure  an  annuity  must  be  set  aside,  merely  because  one 
only  is  not  properly  registered.     The  Court  of  King's  Bench  had  before  the 
date  of  that  case  decided  that  a  defect  in  the  memorial  vitiated  only  the  particu- 
lar instrument,  Ex  parte  Chester^  4  Term  Rep.  694.     As  to  the  second  point, 
enough  is  set  out  to  disclose  to  the  court  what  the  trusts  are  of  the  demise 
to  Sir  /.  T.  fVheate,     It  appears  that  it  was   made  for  the  consideration 
of  the  price  of  the  annuity  and  the  agreement  to  grant  it,  and  that  it  was 
intended  for  the  purpose  of  belter  securing  the  annuity.     This,  therefore, 
shows  that  the  termor  is  a  trustee  for  the  annuitant;  if  it  had  merely  been 
a  demise  '*  upon  tlie  trusts  in  the  indenture  declared,"  that  would  not  have 
sufficed.     This  is  distinguishable  from  Leyccster  v.  Lockwood;  in  that  trans- 
action there  were  trusts  for  five  different  parties,  the  grantor,  graniee,  and 
strangers,  and   there  were  no  words  whence  it  could  be  collected  who  were 
all  the  persons  for  whom  Lockwood  and  Aclotn  were  trustees.     In  the  cases 
of  Desenfana  v.  O^Bryen^  3  East,  559,  and  Bradford  v.  Burland,  14  East, 
444,  the  Court  of  King's  Bench  decided  on  the  ground  of  an  omission  in  the 
memorial  of  trusts  which  expressly  appeared  on  the  deed.    So  in  Dolman  v. 
Dolman^  Lord  Kenyon  relied  on  the  ground  tliat  that  were  trusts  for  other 
purposes  after  ttie  annuity  was  satisfied,  which  subsequent  trusts  were  not  set  out; 
and  IsQwrence^  J.,  concurs  in  putting  the  case  on  the  same  ground.     Askew  v. 
Macreth  was  decided  on  the  point,  that  Coutts  was,  until  default  in  payment,  a 
trustee  for  the  grantor,  which  was  not  *stated  in  the  memorial,  so  that  roioo 
the  grantor  stood  in  a  more  advantsigeous  situation,  than  the  memorial  ^ 
represented  him.     In  Taylor  v.  Johnson  there  was  an  express  trust  to  permit 
the  grantor  to  receive  the  rents  and  profits  till  default,  which  is  still  stronger 
than  the  case  of  a  resulting  trust.     Here  it  does  not  appear  that  there  was  any 
other  trusts  than  for  the  grantee.    But  this  case  has  been  decided  almost  in  terii):(, 
in  this  court,  Defaria  v.  Sturt^  ante,  ii.  225.    The  same  case  of  Defaria  v.  Siwt 
came  before  the  Court  of  Exchequer ;  and  Macdonaldt  C.  B.,  observed  that  in 
Askew  V.  Macreth^  Coutts  was  a  trustee  for  two,  but  in  the  case  then  before 
him,  there  was  a  trust  for  one  only ;  and  after  that  was  satisfied  the  trust  ceascil, 
and  CrroAam,  B.,  concurred.     Let  the  question  be  here  asked,  which  is  there 
put  by  Mansfield,  C.  J.,  "upon  reading  the  deed,  for  whom  does  Sir  J.  T. 
Wheate  appear  to  be  trustee?**     The  answer  is  manifest.    This  decision,  tlien, 
explains  the  distinction  between  the  two  classes  of  cases.     But  if  there  were  a 
tnist  for  another,  the  plea  ought  to  have  averred  it      The  plea,  therefore,  bss 
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not  gone  far  enough  to  raise  the  qaeetion.  As  to  the  third  objection,  the  act 
lioes  not  require  the  names  of  the  attorneys  to  be  set  out  in  the  memorial :  no 
case  has  decided  that  it  is  necessary  so  to  do,  and  the  practice  is  not  to  set 
them  ottt«  The  parties,  whose  names  are  by  the  act  required  to  be  stated,  mean 
the  principals,  not  agents.  If  every  person  who  had  any  thing  to  do  with  the 
tiansaction  were  to  be  deemed  a  party,  it  would  have  been  unnecessary  to 
specify  the  witnesses  in  the  act.  An  attorney  is  no  more  a  party  to  an  annuity 
transaction,  than  he  is  a  party  in  a  cause. 

LeM  in  reply.  As  to  the  first  point,  though  the  memorial  contains  the  names 
*n41  ^^  ^®  persons  who  in  fact  'attested  the  execution  of  the  warrant  of 
-*  attorney,  yet  it  does  not  indicate  that  fact:  the  statute  requires  it  should 
appear  on  the  memorial  who  are  the  attesting  witnesses.  This  memorial 
rather  disaffirms  than  implies  their  attestation  of  the  warrant  of  attorney,  by 
confining  their  attestation  to  the  indenture.  The  same  argument  was  used  in 
Van  Braam  v.  laaaes,  but  it  did  not  there  prevail,  in  that  case  the  warrant 
of  attorney  was  actually  produced  in  court,  when  it  appeared  attested  by  the 
same  persons  as  the  indenture.  Hart  v.  Loveiace  is  not  distinguishable  from  this 
case,  on  the  principle,  which  is,  that  the  memorial  must  point  out  to  the  atten- 
tion of  the  reader  what  witnesses  attested  each  instrument.  In  Watia  v.  Millard 
the  question  was  whblly  diflerent,  being  only  whether  a  witness  who  was 
named,  was  named  sufficiently.  Hodges  v.  Afoney,  4  Term  Rep.  500,  is  ina|)- 
pUcable.  £x  parte.  Cheater  was  decided  in  Lord  Kenyon^a  absence;  so  that 
when  he  suspends  his  assent  to  that  case,  he  does  not  vacillate  in  his  judgment. 
The  case  of  Willey  v.  Wheeler  there  cited  does  not  appear  to  corroborate,  £x 
parte  Cheater^  and  Lord  Loughborough  rejected  the  last  mentioned  case.  The 
Duke  of  Bolton  v.  Williama  has  always  been  respected  as  a  leading  decision. 
Whatever  deeds  or  instruments  the  annuitant  takes  as  part  of  his  assurance, 
become  a  part  of  his  assurance,  and  he  cannot  aAerwards  reject  either  of  them ; 
bat  if  there  is  a  defect  in  one  part,  it  vitiates  the  whole.  No  case  was  ever  yet 
de(!i(led,  that  one  of  the  securities  being  defective,  any  other  of  them  can  be 
enforced.  As  to  the  second  point,  Lena  admitted  that  it  was  sufficient  if  eithei 
the  tinsts  were  set  out,  or  if  enough  appeared  on  the  memorial,  from  which  the 
court  could  judge  for  whom  the  termor  was  trustee ;  but  this  memorial  disclosed 
neither.  Undoubtedly  there  must  have  been  here  a  resulting  trust  for  the 
*n*>l  grantor;  and  whether  resulting  *or  express,  it  must  equally  be  stated 
-I  on  the  memorial.  [^Gibba^  C.  J.,  intimated,  that  there  might  be  a  dif- 
ference between  an  express  trust  for  the  grantor  until  default  in  payment,  and  a 
rejfulting  trust  for  the  grantor;  and,  therefore,  even  if  it  were  necessary  that  the 
memorial  should  notice  the  first,  it  might  not  be  necessary  to  notice  the  latter. 
For  suppose  that  a  term  was  created  for  securing  an  annuity  payable  half  yearly, 
upon  an  estate  which  was  let  at  a  rent  payable  quarterly,  if  there  were  an 
express  trust  for  the  grantor  till  default,  the  trustee  would  be  bound  to  pay  him 
tlie  first  quarter's  rent  as  it  was  received,  whereas,  if  it  were  only  a  resulting 
trust  for  the  grantor,  the  trustee  might  not  be  warranted  in  paying  over  any  part 
o(  the  rents  to  him  until  he  had  seen  the  first  half  year's  annuity  paid.]  Leycea' 
ler  V.  Lockwood,  Lena  agreed,  did  not  govern  this  case,  because  there  were 
trusts  for  strangers  to  the  annuity  transaction,  newly  introduced  in  performance 
of  a  former  agreement.  In  Defaria  v.  Sturt,  Afaedonaldt  C.  B.,  does  not 
pursue  the  decision  of  the  House  of  Lords  in  Aakew  v.  Macreth, 

As  to  the  third  objection,  it  is  said  that  the  attorneys  are  not  parties;  if  the 
statute  intended  to  require  only  the  names  of  the  grantor  and  grantee,  it  would 
be  nugatory ;  for  it  is  scarcely  possible  that  in  any  memorial  of  the  transaction 
their  names  should  fail  to  appear;  so  narrow  a  construction  of  the  word 
'*  parlies/*  therefore,  would  defeat  the  porpose  of  the  act,  which  was  to  bring 
into  the  view  of  those  who  might  inspect  the  memorial,  the  names  of  all  the 
persons  who  bore  any  part  in  the  transaction. 

Cut.  udv,  vtdi. 
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GiBBS,  C.  J.,  now  delivered  the  opinion  of  the  conrt. 

This  is  an  action  of  replevin  for  distraining  the  goods  of  the  plaintiff  in  a 
certain  dwelling-house,  and  a  certain  ^close.  The  defendant  makes  r,tn^ 
co|7nizance  as  bailiff  of  Sir «/.  T.  fVheafe^  and  avers  that  the  plaintiff  ^ 
held  the  premit<es  as  tenant  to  Sir  J,  T.  Wheate,  and  that  the  rent  was  in 
arrear,  and  he  distrained  as  bailiff  to  Sir  •/.  T.  Hliealt,  The  plaintiff  pleads, 
that  fV(Uta  was  seised  of  the  premises  in  virtue  of  his  rectory,  and  demised  to 
the  plaintiff,  and  that  he  was  in  possession  under  this  demise  from  fFaUs^  and 
that  afterwards  f^Vatts  granted  an  annuity  to  Humphries^  and  that  a  memorial 
thereof  was  registered ;  and  the  plea  sets  it  out,  and  that  no  other  memorial  was 
ever  registered.  There  is  a  demurrer  to  this  plea.  There  are  two  other  pleas 
in  bar,  and  after  stating  the  securities,  they  say,  the  warrant  of  attorney  was 
witnessed  by  A*  B,  and  J.  G.,  and  that  no  memorial  was  registered  according 
to  the  statute.  The  defendant  replies,  that  a  memorial  was  enrolled,  and  sets 
it  out;  but  it  is  not  therein  mentioned  who  are  the  witnesses  to  Uie  warrantor 
attorney ;  but  by  the  replication  it  appears  they  are  the  same  persons  who 
witnessed  the  deed;  so  that  in  point  of  fact,  the  person  consuhing  the  memorial 
has  the  benefit  of  access  to  all  persons  who  were  witnesses  to  any  of  the  instru- 
ments. Three  objections  are  made  to  this  memorial.  I  take  the  second 
objection  first,  which  is  presented  in  the  same  form,  both  on  the  demurrer  to 
the  first  plea  in  bar,  and  on  the  demurrer  to  the  replication.  The  memorial 
states,  that  on  the  10th  o(Jime,  I8I3,  by  indenture  between  fVatts  of  the  first 
part,  Humphrits  of  tlie  second  part,  and  Sir  •/.  7\  IVhtate  of  the  third  part, 
f  fat  Is  granted  to  Humphries  a  certain  annuity  of  800/.  per  annum  for  fi^aiCs 
life ;  and  for  better  and  more  effectually  securing  the  said  annuity,  H'atts 
granted  and  sold  the  premises  to  Sir  J,  T.  IVheatt  for  the  term  of  ninety-nine 
years,  upon  the  trusts  and  for  the  purposes  therein  expressed  and  declared. 
Observe,  it  states  that  the  more  effectually  securing  the  annuity,  was  the  pur- 
pose for  ^which  Watts  granted  and  sold  to  If'heatt  upon  the  trusts  r«|q<« 
therein  expressed ;  the  memorial  shows  that  the  conveyance  was  made  ^ 
on  the  trusts  in  the  indenture  mentioned,  having  before  said,  that  tlie  term  was 
granted  to  IVheate  for  the  purpose  of  securing  the  annuity.  The  objection  is, 
that  is  does  not  appear  for  whom  fflieate  was  trustee,  nor  what  the  trusts  were. 
It  happens  that  a  case  has  already  been  before  this  court,  and  has  been  decided; 
and  although  there  may  be  some  litUe  distinction,  it  is  almost  in  terms  the  same 
as  this  case.  [Here  his  lordship  read  the  report  of  Defaria  v.  Sturt*']  It  was 
objected  in  that  case,  that  the  powers  there  given,  and  the  manner  in  which 
those  powers  were  granted,  did  not  appear;  but  the  court  asked  a  question, 
which,  if  asked  here,  must  be  answered  in  the  same  manner.  Can  any  one, 
having  read  this  deed,  hesitate  to  say  for  whom  the  termor  is  trustee?  For 
what  is  the  difference  between  that  case  and  this?  In  this,  there  is  one  circum- 
stance stronger  than  in  Defaria  v.  Sturt:  for  here  it  appears  that  the  trustee 
was  nominated  by  Hwnphries,  and  was  nominated  for  the  purpose  in  tlic 
indenture  expressed.  It  is  said,  there  may  be  other  trusts  in  the  indenture. 
There  may  be  such :  hut  it  lies  on  the  annuitant  to  show  that  there  are  such 
other  trusts;  and  that  is  the  difference  between  this  case  and  that  of  Leyceiter 
v.  Lockwood,  It  does  there  appear  on  the  pleadings  that  there  were  other 
trusts  in  the  indenture,  which  ought  to  have  been  expressed  in  the  memorial, 
and  were  not.  We  think,  therefore,  the  present  memorial  is  supported  by  tlie 
case  of  Defaria  v.  Sturt,  and  is  clear  of  that  objection. 

Another  objection  is,  that  the  memorial  does  not  contain  the  names  of  the 
attorneys  named  in  the  warrant  of  attorney  to  enter  up  judgment.  The  statute 
does  not  require  that.  (Here  his  lordship  read  the  words  of  the  act.)  It  is 
impossible  to  say  that  the  *  legislature  meant  to  comprehend  them  under  r«ioQ 
the  description  of  parties.  They  are  not  more  parties  than  the  witnesses  ^ 
are ;  yet  the  legislature  thought  it  necessar}*  to  enact  that  the  witnesses  shouM 
be  named. 
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The  third  objection  is,  that  the  witnesses  to  the  warrant  of  attorney  are  not 
named  in  the  memorial.  On  the  plea  in  bar  it  appears  there  were  witnesses 
to  that  instrument,  and  that  they  were  the  same  persons  who  witnessed  tlte 
deed.  The  memorial,  it  is  true,  does  not  say  they  were  the  witnesses  to  the 
warrant  of  attorney.  The  statute  says,  the  memorial  shall  contain  the  names 
of  all  the  witnesses.  Literally,  this  memorial  does  contain  the  names  of  all 
the  witnesses,  although  it  does  not  state  that  they  are  the  witnesses  to  the 
warrant  of  attorney.  If  any  fraud  could  result  from  the  omission  to  state  to 
what  instrument  these  persons  were  witnesses,  I  should  not  favor  this  construc- 
tion. But  tlie  object  of  the  act  is  satisfied:  when  the  names  of  all  the  witnesses 
to  the  transaction  are  given,  the  party  has  all  the  information  that  can  be  given, 
to  enable  him  by  examination  of  those  witnesses  to  trace  out  the  circumstances. 
The  case  of  Orton  v.  Knigfit^  3  Bos.  Sc  Pull.  153,  does  seem  to  favor  our  con- 
struction. A  witness  attested  the  execution  of  an  indenture  by  ^.  B,  and  C, 
Tlie  memorial  stated  him  to  be  witness  to  the  execution  by  A,  and  C,  but  not 
by  B,^  yet  this  court  held  the  memorial  good.  The  plaintifr*s  doctrine  is,  that 
a  defect  in  the  memorial  as  to  any  part  of  the  securities  avoids  the  annuity 
itself.  On  the  hypothesis  of  those  who  contended  for  this  doctrine,  it  must  be 
admitted,  that  if  void  against  B,^  the  annuity  would  be  void  against  A,  and  C 
also;  and  either  the  objection  is  null,  and  the  memorial  was  good  for  all  three, 
or  else  it  may  be  bad  for  the  execution  of  B.^  and  good  for  that  of  A.  and  C. 
•l^Ql  So,  the  warrant  of  attorney  may  be  bad,  *and  the  other  securities  good. 
^  There  is  indeed  a  note  of  the  reporter  subjoined  to  that  case,  referring 
to  Van  Braam  v.  haaca^  and  saying,  that  when  the  same  witness  attests 
several  instruments,  it  will  not  be  sufficient  if  the  memorial  only  mention  their 
names  as  witnesses  to  one.  It  does  not,  however,  appear  that  this  point  was 
ho  decided :  that  cause  of  Van  Braam  and  haacs  stood  over,  and  there  was 
some  delay,  and  it  does  not  appear  upon  which  of  the  grounds  it  was  ultimately 
derided.  But  if  it  was  so  held,  and  if  the  objection  be  good,  we  are  neverthe- 
less of  opinion  that  it  affects  the  warrant  of  attorney  only ;  for  though  it  was  held 
ill  the  case  of  Tlie  Dukt  of  Bolton  v.  fVUliams  that  a  defect  in  one  of  the 
iiistruLuents  affected  all,  we  cannot  think  that  such  was  the  intent  of  the 
I  iriblature.  We  think  it  was  only  meant  that  the  want  of  the  prescribed 
otiservanccs  should  vitiate  the  particular  security;  for  on  looking  into  the 
;.  %  it  appears  there  may  be  different  memorials  of  the  different  deeds,  and 
that  the  deeds  may  be  executed  at  different  times ;  and,  therefore,  we  think  the 
intuui  is  that  only  the  particular  assurance  shall  be  void,  with  respect  to  which 
ijie  requisites  of  the  statute  are  not  complied  with.  The  demise,  therefore,  is 
valid,  and  consequently  the  distress  is  good,  and  the  cognizance  must  be  sup- 
ported, and  the  judgment  must  be  entered  for 

The  defendant. 


•140]  'LUNN  V.  PAYNE. 

[1  Marsh.  495.  S.  C] 

In  debt  on  bond  given  to  the  oblij^ee,  conditioned  for  pajrment  of  on  annval  sum  to  t}i« 
wifoi  of  the  obligor,  t  breach  assigned  in  non-payment  oi  the  annual  sum  to  the  obligee 
Mill 

This  was  an  action  of  debt  on  a  bond  given  by  the  defendant  to  the  plaintiff, 
m  a  penalty  conditioned  that  the  defendant  should  pay  to  the  defendant's  wife, 
for  her  separate  maintenance,  a  certain  yearly  sum  during  her  life,  and  the 
plaintiff  alleged  as  a  breach,  living  the  wife,  that  the  sum  w^  in  arrear  and 
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unpaid  to  the  plainttfT.  After  non  est  factum  pleaded,  and  a  verdict  for  the 
plaintiff,  Vaughan^  Serjt.,  had  obtained  a  rule  nisi  to  arrest  the  jadgment, 
because  the  plaintiff  had  shown  no  breach  of  the  condition. 

Lens^  Berjt.,  now  endeavored  to  sustain  the  declaration,  urginj^  that  the  breach 
showed  the  legal  effect  of  the  bond;  for  payment  to  the  defendant's  wife  might 
be  described  as  payment  to  the  plaintiff.  The  claim  was  his,  and  the  arrears 
were  legally  due  to  him.  It  might  have  been,  perhaps,  more  minutely  des- 
cribed as  a  payment  to  the  wife;  though  that  would  merely  have  been  to  set 
out  the  evidence,  instead  of  stating  the  legal  effect  of  the  obligation.  The  only 
persons  here,  between  whom  a  contract  could  subsist,  are  the  plaintiff  and 
defendant.  The  wife  is  not  a  separate  person  from  the  plaintiff  with  regard  to 
the  husband,  however,  the  case  might  be  stated  if  the  payment  had  been 
stipulated  for  the  benefit  of  a  stranger.  The  payment  by  the  husband  to  the 
wife  would  be  in  law  a  payment  to  himself.  The  debt,  therefore,  became  due 
to  the  plaintiff,  and  it  would  be  superfluous  to  add  that  it  became  due  to  thf! 
plaintiff  by  reason  of  its  not  having  been  paid  to  the  wife  on  account  of  the 
plaintiff. 

Vauglum^  Serjt.,  who  would  have  supported  his  rule,  was  relieved  by 
*The  court.     We  cannot  go  with  the  plaintiff's  counsel,  in  thinking  r^^ii 
these  arrears  were  ever  due  to  the  plaintiff  at  all.     Nothing  is  due  to   ^ 
the  plaintiff  but  the  penalty  of  the  bond,  and  the  penalty  is  due  to  him  by  reason 
of  these  sums  not  being  paid  to  tlie  wife. 

Rule  absolute. 


TIIISTLEWOOD,  qui  tam,  v.  CRACROFf  et  aL 

[1  Marsh.  497.   S.  C] 

In  a  qui  tarn  action,  if  the  declaration  do  not  appear  on  the  record  to  be  filed  within  a  year 
of  the  writ,  it  is  necessarv  to  connect  it  with  the  writ  by  evidence  of  the  time  when  the 
declaratien  was  filed,  and  showing  the  writ  to  be  continued  on  the  roll  down  to  thai 
time. 

In  the  Common  Pleas,  the  placitum  beinir  always  entitled  of  the  term  in  or  after  which 
the  trial  takes  place,  it  furnishes  no  evioence  of  the  date  of  the  declaration. 

This  was  an  auction  brought  upon  the  statute  9  Ann,  c.  14,  s.  2,  after  die 
lapse  of  more  than  three  months,  to  recover  from  the  defendants  money  won 
by  them  at  play  from  a  third  person,  and  also  the  treble  value  thereof.  Upon 
the  trial  of  the  cause,  at  the  sittings  in  Middlesex  after  Hilary  term  1815, 
before  Gibbs,  C.  J.,  the  offence  being  proved  to  have  been  committed  in  March^ 
1812,  and  the  declaration  appearing  on  the  reconl  to  be  of  HUary  term  1815, 
in  order  to  show  that  the  plaintiff  had  commenced  his  action  within  tiie  year 
after  the  offence,  he  put  in  evidence  a  writ  sued  out  the  4>2d  o(  February ^  1813, 
returnable  on  the  first  return  day  of  Easter  term.  It  did  not  appear  to  ham 
been  returned.  Best,  Serjt.,  for  the  defendant,  objected,  that  although  that  writ 
was  sued  out  within  the  year  after  the  offence,  yet,  prima  facie,  it  appeared  ihat 
could  not  be  the  writ  on  which  the  plaintiff  now  sued,  for  that  inasmuch  as  liie 
declaration  did  not  appear  to  be  filed  within  a  year  after  the  writ  sued  out,  it 
could  not  be  connected  with  that  writ,  without  showing  the  continuances. 

Copley,  Serjt.,  for  the  plaintiff  endeavored  to  connect  the  writ  and  Ibe 
declaration  by  the  evidence  of  several  ruies,  ahring  the  pkintiff  time. to  declare 
from  Michaelmas  *term  1813,  to  the  lad  diy  of  TMniip  turm  IA14,  ^^ 
but  the  firat  of  them  was  a  rule  in  aa  Mim  4pii**^^W'  h 

none  of  ihem  were  proved  to  be  mstmii^A  m  ifcpd^  11^ 
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the  subsequent  motion.  The  jury,  however,  under  the  direction  of  the  chief 
justice,  found  a  verdict  for  the  plain liff,  subject  to  two  questions,  the  first  of 
which  alone  was  afterwards  spoken  to,  viz.  whether  it  was  sufHciently  shown 
that  this  action  was  commenced  in  due  time. 

Accordingly  Besiy  Serjt.,  having  on  a  former  day  in  this  term  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  enter  a  nonsuit,  upon  the  authority  of  several 
casest  which  he  mentioned, 

Copley,  Serjt.,  now  endeavored  to  support  his  verdict,  contending  that  it  was 
sufficient  if  it  were  shown  that  the  declaration  was  within  a  year  of  the  writ, 
and  that  in  such  case  the  proceedings  were  all  regular,  for  which  he  relied  on 
Parsons  v.  King.  It  was  agreed,  that  the  record  in  this  court  did  not  show 
the  true  date  of  the  declaration,  for  if  a  cai^se  was  tried  in  term,  the  placitum 
was  always  entided  of  that  term;  if  at  the  sittings  afler  term,  the  placitum  was 
entided  of  the  term  preceding  the  sittings:  but  that  this  declaration  was  filed 
within  a  year  of  the  writ  sued  out,  appeared  from  this  circumstance,  that  if  the 
piaintifT  does  not  declare  within  the  year  after  the  return  of  the  writ,  the  plain- 
tifT  is  out  of  court,  but  here  the  defendant,  by  pleading  to  the  declaration,  admits 
that  the  plaintiff  is  not  out  of  court,  and,  by  consequence,  admits  that  he  has 
declared  within  the  year  after  the  writ  sued  out.  In  Harris  v.  Woolford^  the 
*1431  ^^^  ^^'"^  never  was  returned,  *lhough  it  was  sued  out  in  time,  therefore 
J  the  proceedings  were  irregular,  and  were  so  held.  In  fVeston  v. 
Foumier^  Bayley,  J.,  says,  '*  the  suing  out  of  the  second  writ  was  at  least 
prima  facit  evidence  that  the  first  writ  had  not  been  remrned."  In  Slanway  v. 
Perry,  2  Bos.  &  Pull.  157,  both  the  writs  were  of  the  same  term,  but  the  pro- 
duction of  the  second  raised  a  presumption  that  the  first  had  not  been  served, 
and  only  the  first  writ  being  in  time,  it  became  necessary  to  show  its  return. 
Stanway  v.  Perry  is,  therefore,  not  adverse  to  the  plaintiff.  There  is  only 
one  writ  in  evidence,  and  the  plaintiff  is  entided  to  say,  that  is  the  writ  on 
which  he  declares,  and  to  make  that  his  prima  fade  case.  If  there  is  another 
writ  in  existence,  the  defendant  may  show  it,  as  was  done  in  Stanway  v.  Perry ^ 
where  the  second  writ  was  shown  to  exist,  and  to  have  been  served,  and,  there- 
fore was  taken  to  be  the  writ  declared  on ;  and  that  writ  was  clearly  out  of  time, 
and  the  first  writ  was  not  shown  to  have  been  returned;  and,  therefore,  the 
connection  between  the  first  writ  and  tlie  second  was  wanting.  In  Hutchinson 
(ante,  iv.  500)  qui  tarn  v.  Piper,  the  writ  was  sued  out  within  the  year  afier 
the  offence,  but  it  was  not  continued  on  the  roll,  so  as  to  connect  it  with  the 
record,  which  was,  as  the  practice  of  this  court  with  reference  to  the  time  of 
trial  required,  entided  o(  Hilary  term  1812:  and  inasmuch  as  there  is  a  distinc- 
tion between  the  practice  of  the  two  courts,  and  though  a  plaintifif  in  the  King's 
Bench  is  not  out  of  court  for  want  of  declaring  until  a  year  afler  his  writ  sued 
out,  yet  as  by  the  practice  of  the  Common  Pleas  a  plaintifif  is  out  of  court 
unless  he  declares  within  two  terms,  there  was  a  necessity  in  that  case  for 
showing  continuances  to  connect  the 'writ  with  the  declaration,  if  any  such 
necessity  exists  here;  but  the  court  there  held  that  it  was  sufficient  to  pioduce 
*1441  ^  *^''i^  upon  which  the  declaration  may  possibly  be  founded,  without 
•1  showing  the  continuances  through  which  alone  it  can  be  founded  thereon. 
The  caption  of  the  placitum,  therefore,  furnishing  in  this  court  no  evidence  of 
the  time  of  declaring,  the  fact  is  always  to  be  shown  by  extraneous  evidence. 
The  plaintiff  has  given  prima  facie  evidence  that  he  declared  witliin  the  time, 
and  the  defendant  has  not  impunged  it. 

Best,  who  was  prepared  to  support  his  rule,  was  stopped  by  the  court 

GiBBs,  C.  J.  My  brothers  all  think  it  lay  upon  the  plaintiff  to  go  further  in 
this  case.  The  counsel  on  both  sides  have  fairly  agreed  on  the  rule,  and  differ 
only  on  the  evidence  necessary  to  bring  the  case  within  the  rule.     They  agree 

t  Harrig  v.  Woolford,  6  Term  Rep.  617.    Parnont  v.  Kingt  7  Term  Rep.  6.     Wc$to% 
▼.  PMmter,  14  East,  491. 
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that  the  merely  showing  a  writ  sued  oat  is  not  sufficient,  unless  the  plaintiff 
connects  the  subsequent  proceedings  with  the  writ.  If  the  declaration  was 
within  the  usual  time  of  declaration,  that  would  naturally  connect  it  with  the 
writ.  At  whatsoever  distance  of  time  the  declaration  was  delivered,  it  requires 
to  be  connected  with  the  writ  by  evidence ;  but  the  evidence  is  different  in  the 
Court  of  King's  Bench  and  in  this  court.  In  the  Court  of  King's  Bench  the 
record  itself  proves  the  date  of  the  declaration  by  the  memorandum  at  the  head : 
but  here  the  record  itself  does  not  prove  the  date  of  the  declaration,  for  ihe 
placitum  is  always  entitled  of  the  term  in  which  the  trial  is,  or,  if  the  cause  be 
tried  out  of  term,  then  the  placitum  is  entitled  of  the  term  preceding.  The 
court,  therefore,  think,  that  the  plaintiff  must  go  further,  and  show  that  the 
declaration  was  delivered  within  due  time  after  the  writ,  and  here,  since  that  fact 
does  not  appear  by  the  placitum,  We  think  it  ought  to  be  supplied  by  other 
evidence. 

Rule  absolute. 


•STEELE,  demandant;  CLENNELL,  tenant;  BENN,  vouchee.    ['US 

The  court  c&nnot  amend  a  deed. 

Where  a  vouchee  had,  in  his  instructions  to  suffer  a  recovery,  and  in  the  deed  to  lead  the 
uses  prepared  in  pursuance  thereto,  miedescribed  the  parish  in  which  certain  closes 
were,  though  they  were  described  in  the  deed  with  truth  and  certainty  in  four  osher  cir- 
cumstances, the  court  refused  to  substitute  in  the  recovery,  the  parish  in  which  the 
lands  lay,  for  the  parish  named  in  the  deed  and  recovery. 

The  vouchee  had  instructed  his  solicitor  to  suffer  a  recovery  of  all  those  his 
free  lands  in  Brisco,  within  the  borough  of  Egremont^  in  the  county  of  Ci/m- 
berland,  and  of  all  other  his  lands  and  hereditaments  situate  in  the  county  of 
Cumberland.  The  solicitor  prepared,  and  the  vouchee  executed,  a  deed  to 
lead  the  uses,  which  conveyed  *'  all  those  closes  called  and  commonly  known 
by  the  name  of  Briaca^  or  Brisco  closes,  situate  within  die  parish  of  Egremoni, 
ill  the  county  of  Cumberland^  containing  by  estimation  fifty  acres  or  thereabout, 
and  then  and  for  some  time  past  let  to  and  occupied  by  John  Kitchen  along 
with  his  farm  of  Blackhow,  The  recovery  was  of  lands  in  the  parishes  ot 
Cleator  and  Egremont,  ffej/wood,  Serjt.,  now  produced  an  affidavit  that  Brisco 
doses,  consisting  of  fifty  acres,  except  a  part  containing  four  acres  called  Big- 
rig  Moor,  were  situate  within  the  limits  of  the  borough  of  Egremont^  which 
circumstance  had  led  to  the  mistake,  but  were  not  widiin  the  parish  of  Egre- 
mont,  but  were  witliia  and  parcel  of  the  parish  of  St.  John* a:  that  now  and  at 
the  time  of  executing  the  deed  to  lead  the  uses,  they  were  in  the  occupation  of 
John  Kitchen,  along  with  Blackhow  farm  ;  that  the  whole  of  the  parish  of  St. 
John^s  was  in  the  county  of  Cumberland ;  that  the  parties  intended  the  pre- 
mises should  pass,  and  were  all  alive  and  consenting  to  an  amendment,  which 
he  prayed  might  be  made,  both  in  the  deed  to  lead  the  uses,  and  in  tlie  recovery, 
by  inserting  the  parish  of  St.  John* a  instead  of  the  parish  of  Egremoni.  He 
conceived  this  application  to  amend  the  deed  to  be  authorized  by  a  precedent 
in  the  case  of  ^Kinderley,  Demandants  Bomville,  Tenant;  Bamp-  r«»|g 
fylde,  Vouehee.i  ^ 

t  Ante  J  i.  257.  In  that  case  it  is  not  stated  that  there  was  any  application  to  amend 
the  deed:  the  entirely  of  certain  tenements  in  ChiJ/room  was  oniiried  to  be  specified  in 
the  deed  ;  but  ihey  nevertheless  passed  thereby,  bemg  comprehended  within  the  dc«crip* 
tion  of  "  all  other  the  hereditaments  of  the  vouchees  in  the  parish  of  CAt7/roo«,"  and 
Chilfroom  was  already  named  in  the  recovery,  and  the  only  amendment  prayed,  as  lo 
those  premisea,  was,  the  increaaing  the  number  of  messuages,  and  acres,  &c.  in  CkU' 
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The  court  rejecting  the  first  part  of  the  applicatioa  as  absolutely  impossiblp, 
he  confined  his  prayer  to  the  amendment  of  the  recovery  only,  urging  that  the 
premises  sufiiciently  passed  by  the  deed,  being  identified  by  four  circumstances 
in  which  the  deed  coincided  with  the  fact,  viz,,  in  the  name  of  the  closes,  the 
quantity  of  land,  the  name  of  the  occupier,  and  their  being  in  the  county  of 
Cunibertandj  and  a  mistake  in  the  additional  description  of  the  parish  in  which 
they  were  supposed  to  be,  would  not  vitiate  the  conveyance :  and  as  they  had 
well  passed  by  the  deed,  he  prayed  that  the  recovery  might  be  amended  pur- 
suant to  the  fact,  by  inserting  the  parish  of  St,  JohrCs  instead  of  the  parish  of 
Egreniont. 

The  court  observed  that  the  closes  inserted  in  the  deed,  were  those  for  which 
the  vouchee  himself  gave  instructions,  and  if  there  was  any  mistake,  he  had 
himself  mistaken  the  parish.  But  suppose  that  some  part  of  the  land  was  in 
the  parish  of  Egremont,  though  all  might  be  in  Cumberland,  in  the  occupation 
o(  Kitchen,  and  known  by  the  name  of  Brisco  closes ;  in  that  case  the  descrip- 
tion of  tiie  parish  would  be  restrictive,  and  that  part  only  wpuld  pass  by  the 
deed.    And  they  refused  the  application. 


n47]  •SCHMALING  v.  THOMLINSON  et  al. 

[1  Marsh.  500.  S.  C] 

A.,  eniplov«d  by  the  defendant  to  transport  goods  to  a  foreign  market,  delegates  the  en- 
tire employment  to  the  plaintiflT,  who  performs  it  without  the  privity  of  the  defendant: 
Held,  that  the  plaintiff  cannot  recover  from  the  defendant  a  compensation  for  such  ser- 
vice. 

Tins  was  an  action  for  commission,  work  and  labor,  and  money  paid,  brought 
to  recover  a  compensation  for  the  plaintiff  having  shipped  and  forwarded  a  quan- 
tity of  cocoa  for  the  defendants  from  London  to  Amsterdam,  under  the  follow- 
ing circumstances,  as  they  appeared  upon  the  trial  at  the  sittings  afler  Hilary 
term,  1815,  before  Gibbs,  C.  J.  In  consequence  of  Hulletts,  the  defendants* 
brokers  in  London,  having  recommended  Aldibert,  Becker,  fy  Co.  to  the  defend- 
ants as  perfectly  safe  persons,  the  defendants  wrote  to  HulleUs,  that  although 
Aldibert,  Becker,  Sf  Co.  were  unknown  to  themselves,  if  they,  Hul/etls,  thought 
them  respectable  men,  the  defendants  would  employ  them  to  transport  the  cocoa 
to  Amsterdam,  and  Aldibert  undertook  to  conduct  the  whole,  by  the  circuitous 
route  which  (he  state  of  European  commerce  then  rendered  necessary,  and  the 
defendants  knew  no  one  but  Aldibert,  Becker,  4'  Co.  in  the  business.  Aldibert, 
Becker,  4'  Co.  employed  the  plaintiff,  who  was  indebted  to  them,  to  perform 
the  whole  business,  which  the  plaintiff  did,  but  without  any  communication  had 
with  the  defendants,  and  he  now  looked  to  the  defendants  for  payment,  whose, 
defence  was,  that  they  were  liable  to  Aldibert,  Becker,  ^  Co.,  whom  alone 
they  had  entrusted,  and  to  no  one  else.  Gibbs,  C.  J.,  strongly  inclined  to  think 
there  was  no  privity  between  the  parties,  and  that  the  action  would  not  lie 
The  jury  found  that  the  goods  were  sent  as  was  intended,  but  that  there  was  no 
privity  between  the  plaintiflT  and  the  defendant,  and  a  verdict  passed  for  the 
plaintiflT,  subject  to  an  award  as  to  the  amount,  and  to  the  opinion  of  the 
*court,  whether  under  these  circumstances  the  plaintilf  was  entitled  to 


•148] 


recover  to  any  and  what  extent. 


/room;  which  the  court  permitted.  In  the  present  case,  although  there  were  gener«« 
words  in  the  instructions  for  the  deed,  it  did  not  appear  that  there  were  in  the  deed 
itself  any  general  words  that  could  comprise  landa  m  St.  Jokn^t  parish,  if  the/  did  not 
pass  by  the  specific  description. 
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Accordingly,  on  a  former  day  in  this  term.  Best,  Serjt.,  obtained  a  rale  mn 
to  set  aside  the  verdict,  and  enter  a  nonsuit 

Shepherd,  Solicitor-General,  and  Lens,  Serjt,  on  a  subsequent  day,  showed 
cause.  The  peculiar  state  of  the  commercial  world  at  the  time  of  this  transac- 
tion, rendered  it  necessary  that  the  goods  should  be  conveyed  by  such  concealed 
agent  as  ^Idibert,  Becker,  4*  Co.  might  employ;  and  they  having  found  such 
a  uiie  in  the  plaintiff,  he  forthwith  became  the  immediate  agent  of  the  defend- 
anbf,  and  entided  to  look  to  them  for  payment  This  case  differs  from  that  of 
Cull  v.  Buckhouse,f  cited  by  the  Chief  Justice  at  the  trial;  for  there  the  plain- 
titr  was  employed  to  do  only  a  part  of  the  business  which  the  defendant  had 
commissioned  the  prime  agent  to  perform;  whereas  here  is  a  transfer  of  the 
entire  employment,  and  the  plaintilf'  is  res^ponsible  for  the  whole  to  the  defend- 
ant, as  well  as  to  Aldibert,  Becker,  fy  Co,  At  all  events  the  plaintiff  may 
recover  for  a  certain  part  of  the  money,  being  that  which  he  actually  disbursed, 
and  a  certain  part  of  the  work,  being  that  which  he  himself  actually  performed 
in  England.  It  will  not  follow,  that  if  the  plaintiff  may  ^recover,  all  r^i^g 
the  persons  on  the  continent,  who  had  any  share  in  transporting  the  ^ 
goods,  may,  therefore,  in  like  manner  recover  their  respective  debts  against  the 
defendant;  for  those  persons  all  acted  by  the  orders  of  the  plaintiff.  He  who 
deals  with  an  agent,  believing  him  to  be  a  principal,  may,  when  tlie  principal  is 
discovered,  charge  the  principal. 

Adjornatur, 

On  this  day  Gibhs,  C.  J.,  relieved  Best  from  supporting  his  rule,  and  deliv- 
ered the  opinion  of  the  court 

There  is  no  privity  between  the  plaintiff  and  the  defendants.  There  was 
nothing  by  which  the  defendants  could  conjecture  that  the  plaintiff  ever  would 
be  introduced  to  them ;  nothing  by  which  they  should  know  that  they  erer 
should  meet  with  such  a  person  as  the  plaintiff.  The  defendants  must,  indeed, 
know  that  some  persons  must  be  employed  under  Jildibert,  Becker,  fy  Co.  to 
get  the  goods  to  Amaterdam^  but  there  is  nothing  whereby  tliey  ever  autho- 
rized Aldibert^  Becker,  ^  Co.  to  employ  any  one  person  to  conduct  the  whole. 
An  argument  was  raised  by  the  Solicitor-General  on  this  ground,  that  the  de- 
fendants must  know  that  some  one  would  be  employed  by  Aldibert,  Becker,  4" 
Co.;  but  he  forgets  the  fact,  that  another  person  introduced  Aldibert,  Becker, 
if  Co,  to  the  defendants,  as  the  persons  who  were  to  conduct  the  whole,  and 
there  is  no  pretence  that  the  defendants  ever  authorized  them  to  employ  any 
other  to  do  the  whole  under  them:  the  defendants  looked  to  Aldibert,  Becker, 
^'  Co.  only,  for  the  performance  of  the  work,  and  Aldibert,  Becker,  ^  Co.  had 
a  right  to  look  to  the  defendants  for  payment,  and  no  one  else  had  that  right: 
the  consequence,  therefore,  is,  that  the  plaintiff  must  be  nonsuited,  and  the  rule 
to  set  aside  the  verdict  must  be  made  absolute. 

t  Cull  V.  Backhouse,  B.  S.  Guildhall,  sittings  after  Hilary  term,  1793,  before  Lord 
Kenyou,  C.  J.  That  was  an  action  for  work  a:id  labor,  and  money  paid,  i>rought  to  re- 
cover a  compensation  for  conveying  corn  from  ihe  interior  parts  ol  North  America  down 
to  ihc  coast,  and  the  dues  paid  on  shipping  it.  A  person  who  was  commissioned  by  the 
defendant  to  piircha!<e  and  ship  wheat  lor  him,  employed  the  plainiiflf  to  bring  it  down  to 
the  coast,  and  to  pay  shipping  charges,  &.C.,  but  fuiled  to  pay  him,  whereupon  he  claimed 
the  amount  Irom  ihe  detcndants,  who  had  not  at  ihut  time  paid  to  their  immediate  agent 
any  part  of  the  sum  due  for  this  service.  Lord  Kent/on,  C.  J.,  held,  that  the  plaintiff  miut 
fiue  tiie  person  who  uciually  employed  him,  and  not  the  defendant. 
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lu  opposing  a  rule  for  judgment  as  in  cases  of  a  non-suit,  upon  the  absence  of  documentary 
evidence  at  the  last  trial,  it  is  not  necessary  to  state  what  the  evidence  is. 

Vauohan,  Serjt.,  having  obtained  a  rule  for  judgment  as  in  case  of  nonsuit, 
for  not  proceeding  to  trial  pursuant  to  notice,  Shepherd^  Solicitor-General, 
showed  cause  upon  an  affidavit,  stating  that  the  plaintiff  at  the  last  sittings  did 
not  proceed  to  trial,  (which  it  was  his  intention  to  have  done,)  in  consequence 
of  the  want  of  certain  documentary  evidence,  which  he  was  advised  by  his 
counsel,  just  previous  to  the  trial,  was  necessary  to  produce  in  support  of  his 
action;  not  saying  what  the  evidence  was.  Vaughan,  in  support  of  his  rule, 
contended  that  the  plaintiff  had  not  disclosed  sufficient  matter  to  the  court,  and 
he  compared  this  to  the  usual  case  of  opposing  the  like  rule  upon  the  absence 
of  a  material  witness,  whereupon  the  practice  of  this  court  requires,  that  the 
name  of  the  witness  should  he  stated,  otherwise  the  affidavit  is  insufficient. 

But  the  court  held  that  it  was  a  very  short  process  to  give  a  witness's  name, 
but  it  might  be  very  complicated  to  state  what  the  documents  were,  and  they 
discharged  the  rule  on  a  peremptory  undertaking  to  try  at  the  sittings  after 
Hosier  term. 

Rule  discharged. 


,,.,-,    *The  Company  of  Proprietors  of  the  STAFFORDSHIRE  and  WOR- 
*^^  J        CESTERSHIRE  Canal  Navigation  v.  The  Company  of  Proprietors 
of  the  Navigation  from  the  TRENT  to  the  MERSEY. 

A  canal  act  gave  a  higher  rate  of  tonnage  for  light  goods  than  for  heavy  goods.  If  a  jury 
find  that  certain  goods  were  heavy  goods  when  the  acts  passed,  ten  years  subsequent 
consent  of  the  country  to  consider  the  same  species  as  light  goods,  will  not  entitle  the 
canal  company  to  demand  for  these  the  toll  on  light  goods. 

This  was  an  action  of  debt  for  818/.  11 9.  5d.  due  and  of  right  payable  by 
the  defendants  to  the  plaintifl*s  for  certain  rates,  duties,  and  tonnage  for  and  upon 
the  carrying  of  divers  goods  in  divers  barges  of  the  defendants,  and  for  the 
passing  and  navigating  of  divers  barges  of  the  defendants,  upon  the  navigable 
canal  of  the  plaintifis.  The  defendants  pleaded  the  general  issue,  and  paid 
money  into  court.  The  cause  was  tried  at  the  last  Stafford  summer  assizes 
before  DaUaa^  J.,  and  a  verdict  was  taken  for  the  plaintiffs,  subject  to  the 
opinion  of  the  court  upon  a  case,  and  also  to  a  reference  as  to  the  amount,  if 
the  court  should  think  the  plaintiffs  entitled  to  recover. 

The  case  in  substance  was,  that  by  an  act  6  G,  3,  the  plaintiffs  were  incor- 
porated and  empowered  to  make  and  maintain  a  navigable  canal,  which  was 
afterwards  made.  By  that  act,  in  consideration  of  the  plaintiffs*  charges,  &;c., 
the  plaintiffs  were  empowered  to  demand  for  tonnage  and  wharfage,  for  all  iron, 
iron  stone,  coal,  stones,  timber,  and  other  goods  and  commodities  whatsoever, 
which  should  be  earned  upon  their  canal,  such  rates  or  duties  as  they  should 
think  fit,  not  exceeding  lid,  per  mile  per  ton.  And  for  the  better  ascertaining 
the  tonnage  of  timber  or  wood,  fifty  feet  of  round,  or  forty  feet  of  square  oak, 
ash,  or  elm  timber,  or  fifty  feet,  of  fir,  or  deal,  balk,  poplar,  and  other  wood, 
wen;  to  be  rated  for  one  ton.  By  an  act,  10  G.  3,  reciting  the  former  act,  and 
that  some  amendments  therein  were  necessary,  and  some  farther*  and  other 
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powers  and  provisions  *wanting  for  the  said  navigation*  it  was  enacted  r»]eo 
that  every  boat  passing  through  any  lock  on  the  navigation  with  less   ^ 
loading  than  six  tons,  should  pay  the  plaintiffs  as  a  lock  due,  for  the  waste  of 
water,  6d,  at  each  lock  which  such  boat  should  pass  through,  and  also  a  tonnage 
rate  for  six  tons  of  lading,  in  tlie  same  manner  as  if  such  boat  had  actually  six 
tons  of  loading  on  board.  And  for  regulating  tlie  price  of  freight  to  be  charged  by 
the  owners,  or  masters,  or  other  persons  belonging  to  any  boat,  for  the  carriage 
of  small  parcels  upon  the  canal,  the  plaintiffs  from  time  to  time,  at  any  geneml 
assembly,  with  the  consent  of  tlie  major  part  of  at  least  twenty-one  commis- 
sioners at  a  general  meeting,  might  make  bye  laws  for  fixing  the  price  for  the 
carriage  of  any  parcel  not  exceeding  one  hundred  weight  upon  the  canal,  and 
were  from  time  to  time  to  publish  the  prices  in  manner  therein  mentioned ;  and 
a  penalty  is  inflicted  on  masters  of  boats  for  demanding  more  than  the  price  so 
ascertained.     The  same  clause  enacts,  that  sixty  square  feet  of  light  goods  shall 
he  deemed  and  taken  to  be  a  ton  weight  in  all  parts  of  the  canal,  any  thing  in 
the  recited  act  contained  to  the  contrary  notwithstanding.     From  1803  to  181 1, 
inclusive,  the  defendants  have  been  carriers  navigating  boats  upon  tlie  plaintiffb^ 
canal,  and  have  carried  thereon  among  other  goods,  hops,  wool,  and  teazle»\ 
The  plaintifis  did  not  before  October^  1803,  charge  the  tonnage  of  light  goods  by 
measure;  they  have  since  that  time  insisted  upon  charging  all  persons  in  tliat 
way,  to  which  the  defendants  have  refused  to  submit,  and  the  accounts  between 
them  remain  unsettled,  though  some  money  has  been  paid.    If  the  plaintifts  arc 
entitled  to  charge  hops,  wool,  and  teazles  by  measure,  as  light  goods,  tiien  the 
money  paid  into  court  was  not  sufiicient  to  cover  their  demand.     If  they  are 
not  entitled   so   to  chaise,   it    was   agreed    that    the    sum    paid   into   court 
^should,  as  far  as  respected  the  present  action,  be  deemed  sufficient.   At  r^t^i 
the  trial,  the  jury  found  that  at  the  time  of  passing  the  act  10  Geo.  3,  and  ^ 
prior  to  ten  years  ago,  hops,  wool,  and  teazles  were  considered  heavy  goods,  bcl 
that  within  the  last  ten  years,  and  at  the  time  the  charges  sought  to  be  recovered 
in  this  action  were  made,  hops,  wool,  and  teazles  were,  according  to  the  custom 
of  the  country  where  the  canal  lies,  light  goods.     The  question  for  the  opmioii 
of  tlie  court  was,  whether  the  plaintiffs  were  entitled  to  charge  at  the  rate  or 
price  of  a  ton  weight,  for  sixty  square  feet  of  the  hops,  wool  and  teazles, 
carried  by  the  defendants  upon  the  plaintiffs'  canal. 

Shepherd,  Solicitor-General,  for  the  plaintiffs,  contended,  that  upon  this  finding 
of  the  jury,  the  goods  in  question  were  drawn  within  the  meaning  of  the  act, 
and  were  to  be  considered  as  light  goods,  and  tliat  the  plaintiff  might  be  per- 
mitted to  recover. 

Lens,  Serjt.,  for  the  defendants,  was  stopped  by  the  court. 

GiBBS,  C.  J.  The  act  of  10  G.  3,  materially  varied  the  interest  of  this  cansl 
company,  and  the  rate  of  tonnage  which  they  are  to  receive  for  light  goods:  a 
looser  word  cx)uld  not  have  been  used;  but  we  must  find  some  meaning  for  it. 
But  it  is  found,  that  when  the  act  was  pas8e<l,  these  articles  were  heavy  goodf, 
therefore,  when  the  act  passed,  it  was  considered  by  the  legislature,  that  they 
did  not  alter  the  plaintiffs'  rights  as  to  these  species  of  goods ;  and  tlie  defendanis 
must  have  considered  that  their  in  teres  tfi  were  not  affected  by  the  act  as  to 
these  gfKMls ;  otherwise,  perhaps,  they  would  have  opposed  tlie  bill  in  parlia- 
ment. *lf  an  action  had  been  brought  a  year  after  the  act  had  passed,  rttri 
the  verdict  must  have  been  for  the  defendants,  upon  the  ground  that  ^ 
tJiese  were  to  be  rated  as  heavy  goods.  What  then  has  since  occurred,  to  alter 
tlieir  rights  ?  That  the  country  has  since  chosen  to  consider  them  as  light 
goods ;  but  that  will  not  affect  the  interest  of  the  defendants,  who  are  not  bound 
thereby ;  and,  therefore,  the  plaintiffs  are  entided  to  charge  only  the  price  of 
heavy  goods. 

Jadgment  for  the  defendants. 
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WEAVER  V.  SESSIONS. 

1  Marsh.  505.   S.  C] 

The  lessee  of  a  public-house  covenanted  to  buy  of  the  lessor  all  the  malt  he  should  brew 
into  ale  or  beer,  or  otherwise  use  therein,  and  the  lessor  covenaoted  to  deliver  on  request 
sufficient  good, 'well  dried,  marketable  malt  for  the  use  of  the  defendant  in  the  demised 
premises,  and  that  at  a  market  price,  but  if  the  plaintiff  should  neglect  so  to  do,  the 
defendant  might  purchase  of  any  others.  In  an  action  for  buying  malt  of  others,  a  plea 
that  the  plaintifTfor  a  long  time  would  not  deliver  good  malt,  but  delivered  divers  quan- 
tities of  bad  malt,  whereby  the  defendant  was  in  danger  of  losing  his  custom,  and,  there- 
fore, bought  malt  of  others,  was  held  ill  on  demurrer. 

Covenant.     The  plaintiff  declared,  that  he  was  a  maker  of  malt  for  sale,  and 
hy  indenture  demised  to  the  defendant  a  certain  public  house  and  premises  for  a 
terra  still  unexpired,  at  a  certain  rent;  and  the  defendant  covenanted  that  he 
would  from  time  to  time  and  at  all  times  during  the  continuance  of  that  demise, 
buy  of  the  plaintiff*  all  the  malt  which  the  defendant  should  brew  into  ale  or 
beer,  or  otherwise  use  and  consume  in  the  demised  messuage ;  and  the  plaintiff 
covenanted  with  the  defendant,  that  he  would,  upon  every  reasonable  request 
of  the  defendant,  deliver  to  him  a  sufficient  quantity  of  good,  well  dried, 
marketable  malt  for  the  use  of  the  defendant  in  the  demised  messuage,  and  that,  at 
a  market  price:  but  if  the  plaintiff  should  neglect  or  refuse  so  to  do,  the  defendant 
,jM.<|  should  and  might  purchase  the  same  of  any  other  person:  *that  the 
-*  defendant  entered  and  was  possessed ;  but  that  he  did  not  after  the  demise, 
and  whilst  he  was  possessed  of  the  demised  premises,  buy  of  the  plaintiff  all  the 
malt  which  he  the  defendant  brewed  into  ale  and  beer,  and  otherwise  used  in 
the  messuage,  but  neglected  so  to  do;  and  although  the  plaintiff  at  the  several 
times  after  mentioned  was  ready  upon  every  reasonable  request  to  deli*'er  a 
sufficient  quantity  of  good,  well  dried,  marketable  malt,  for  the  use  of  the 
defendant  in  the  demised  messuage,  and  that  at  the  market  price,  whereof  the 
defendant  at  those  times  had  notice,  yet  that  the  defendant,  on  the  1st  of 
October^  1813,  and  on  divers  other  days,  brewed  into  ale  and  beer,  and  other- 
wise used  in  the  said  messuage,  divers  large  quantities,  to  wit,  one  thousand 
bushels  of  malt,  not  bought  of  the  plaintiff,  and  without  requiring  the  plaintiff  to 
deliver  such  malt,  or  any  part  thereof,  to  him.     The  defendant  acknowledging 
that  he  did  not  after  the  demise,  and  whilst  he  was  so  possessed,  purchase  of 
the  plaintiff  all  the  malt  which  he  brewed  into  ale  and  beer,  and  otherwise  used 
in  the  said  dwelling-house,  thirdly  pleaded,  that  the  plaintiff  for  a  long  time 
after  making  of  the  said  indenture,  neglected  to  deliver  to  the  defendant  a 
sufficient  quantity  of  good,  well  dried,  marketable  malt,  for  the  use  of  the 
demised  messuage ;  but  instead  thereof,  contrary  to  his  covenant,  delivered  to 
the  defend:mt  divers  quantities  of  bad,  ill  dried,  unmarketable  malt,  to  be  brewed 
into  ale  and  beer,  and  to  be  otherwise  consumed  in  the  defendant's  demised 
messuage,  by  reason  whereof  the  ale  and  beer  became  so  bad,  weak,  and 
unsaleable,  that  the  defendant  was  in  great  danger  of  losing  the  custom  of  many 
persons  who  had  been  accustomed  to  frequent  his  house  for  the  purpose  of 
buying  his  ale  and  beer;  and,  thereupon,  the  defendant,  in  order  that  he  might 
brew^    a   sufficient  quantity  of  good,  strong,  and   saleable   ale   and   beer   for 
•1  f^AI   *^^  necessary  suppl}*^  of  his  customers  frequenting  the  house,  did  on  the 
-^    said  day  and  on  divers  other  days,  as  in  the  declaration  was  mentioned, 
buy  divers  quantities  of  malt  of  other  persons,  and  not  of  the  plain liff,  and 
did  use  the  same  in  tlie  demised  dwelling-house.     The  plaintiff'  demurred 
l^enerally. 

Best^  Serjt.,  who  was  to  have  argued  this  demurrer  for  the  plaintiff,  was 
stopped  by  the  court,  and  Copley ^  Serjt.,  argued  it  for  the  defendant. 
Vol-  I.— 70.  3  A 
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GiBBS,  0.  J.  The  defendant  is  placed  in  a  situation  of  great  difficulty,  bat 
lie  has  placed  himself  in  that  situation :  he  has  chosen  what  contract  he  would 
enter  into,  and  how  he  would  fortify  himself  against  that  covenant  to  which  he 
is  exposed.  What  is  the  covenant?  On  the  part  of  the  defendant,  he  by  this 
indenture  covenanted,  that  he  would  from  time  to  time,  and  at  aU  times  during 
tiiat  demise,  buy  and  purchase  of  the  plaintiff  all  the  malt  which  he  should 
brew  into  ale  or  beer,  or  otherwise  use  or  consume  in  the  messuage  thereby 
demised;  and  the  plaintiff  covenanted  that  he  would  on  every  reasonable  request 
of  the  defendant,  deliver  to  him  a  suflicient  quantity  of  good,  well  dried,  market- 
able malt  for  the  use  of  the  defendant  in  the  messuage  thereby  demised,  and 
that  at  a  market  price;  but  he  goes  further,  and  reserves  to  the  defendant  the 
liiieriy  of  providing  himself  elsewhere,  if  the  malt  be  bad;  for  there  is  a  proviso 
that  if  the  plaintiff*  shall  neglect  or  refuse  so  to  do,  the  defendant  may  purchase 
the  same  of  any  other  person.  If  the  plaintiff  sends  in  bad  malt,  the  defendant 
may  bring  his  action  of  covenant,  and  may  also  buy  malt  of  others.  The  de- 
claration states  that  the  defendant  had  used  in  his  malt-house  one  thousand 
quarters  of  malt  purchased  of  others,  without  requesting  the  ^plaintiff  to  r«i-^ 
deliver  it.  The  plea  is,  that  while  the  defendant  was  possessed  of  the  ^ 
demised  premises,  for  a  long  time  the  plaintiff  refused  to  delivered  a  suflicient 
quantity  of  good,  well  dried,  and  marketable  malt,  but  instead  thereof  delivered 
divt^rs  quantities  of  bad,  ill  dried,  and  unmarketable  malt,  and  thereupon,  that 
the  defendant  bought  of  other  persons,  and  not  of  the  plaintiff,  and  did  use  the 
same  for  the  cause  aforesaid.  This  plea  does  not  sufficiently  connect  the  malt 
purchased,  with  the  orders  given  to  the  plaintiff,  so  as  to  excuse  the  defendant 
for  buying  of  others.  The  defendant  ought  to  have  stated,  that  he  did  give  par- 
ticular orders  to  the  plaintiff,  and  that  on  his  breach  of  duly  executing  them,  he 
bought  particular  quantities  of  others.  If  we  were  to  hold  this  plea  sufficient, 
we  must  decide  that  a  single  breach  by  the  lessor  would  release  the  covenant 
of  the  lessee.  The  argument  urged  for  the  defendant,  is,  not  that  the  plaintitPs 
breach  destroys  the  lessee's  covenant,  but  that  it  suspends  its  operation  until 
the  defendant  receives  notice  from  the  plaintiff  that  in  future  he  will  send  tlie 
defendant  better  malt.    I  cannot  accede  to  this ;  and  think  the  plea  is  defective. 

Heath,  J.  was  of  the  same  opinion.  This  was  a  very  improvident  cove- 
nant, but  tiie  defendant  is  bound  by  it. 

Chambre,  J.  The  covenant  is  absolute  on  the  one  side :  if  bad  malt  is  deliv- 
ered, or  none  delivered,  the  defendant  may  sue  the  plaintiff:  he  may  al^o  sup- 
ply himself  elsewhere;  but  to  entitle  himself  so  to  do,  the  defendant  must  show 
tliat  he  has  complied  with  all  things  to  be  observed  by  him,  that  entitle  him  so 
to  do.  But  he  only  avers  that  the  plaintiff  has  sold  him  bad  malt.  A  breach 
by  the  landlord  does  not  generally  'discharge  the  covenant  of  the  tenant,  r^trg 
nor  must  it  be  construed  so,  because  upon  these  covenants  eacli  party  ^ 
lias  a  complete  remedy  against  the  other. 

Dallas,  J.  I  think  each  of  these  parties  has  a  complete  remedy,  aud  must 
resort  to  the  remedy  by  action  on  their  respective  covenants,  and  that  the  breach 
by  the  plaintiff  of  his  covenant,  is  no  discharge  of  the  present  action. 

Judgment  for  the  plaintiff. 
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POSTLE  V.  BECKINGTON. 

[1  Marsh.  510.    S.  C] 

If  a  defendant,  who  pavs  money  into  court,  afterwards  obtains  judgment  as  in  case  of  a 
Donauit  before  the  plaintiff  has  taken  it  out,  the  plaintiff  cannot  afterwards  have  his 
costs  taxed  up  to  the  time  of  paying  the  money  into  court. 

This  was  an  action  for  goods  sold  and  delivered.  The  defendant  paid  18/.. 
into  court.  The  cause  went  on  to  a  notice  of  trial,  and  was  set  down  for  trial 
at  a  former  sittings  for  London,  The  plaintitf  withdrew  his  record.  The  next 
term  the  defendant  ruled  him  to  enter  the  issue,  and  afterwards  signed  a  judg- 
ment of  non  pros,  against  him,  for  not  entering  the  issue.  The  plaintiff  then 
took  the  money  out  of  court,  and  after  the  judgment  was  signed,  but  before  the 
defendant  had  taxed  his  costs,  taxed  his  costs  on  the  rule  for  paying  money  into 
cuurt.  The  defendant  taxed  the  subsequent  costs,  and  on  the  taxation,  the  plain- 
tiff insisted  he  was  entitled  to  the  costs  up  to  the  time  of  paying  the  money  into 
court,  and  offered  to  set  them  off  against  the  costs  of  the  judgment  of  non /)ro«., 
which  the  prothoiiotai/  allowed. 

Shepherd^  Solicitoc^General,  now  moved,  that  the  prothonotary  might  review 
his  taxation  of  c<m%  insisting,  that  where  a  defendant  pays  money  into  court,  if 
*1591  ^^^  plaintiff  does  not  take  it  out  before  judgment  of  *non  pros.,,  the  plain- 
-^  tiff  id  not  entitled  to  the  costs  up  to  the  time  of  paying  the  money  into 
court.  In  the  case  of  Crosby  v.  Ohrenshew,  2  Mauie  &  Selw.  335,  the  Court 
of  King's  Bench  establish  this  principle,  that  if  the  plaintiff  suffers  the  cause  in 
any  way  to  come  to  an  adverse  judgment,  he  must  stand  on  the  same  ground, 
by  what  means  soever  he  comes  to  that  judgment,  as  if  he  had  tried  the  cause, 
and  a  nonsuit  or  verdict  had  passed  against  him.  The  former  cases  were  of  a 
nonsuit  at  trial;  that  case  says,  that  upon  a  judgment  as  in  case  of  a  nonsuit, 
the  plaintiff  shall  have  the  same  disadvantage;  and  so  it  is  here,  in  the  case  of 
a  judgment  of  non  pros, 

Bo^anquet^  Serjt.,  showed  cause  against  this  rule  in  the  first  instance.  The 
practice  in  this  court  is,  that  unless  the  plaintiff  proceeds  to  trial,  he  is  entitled 
to  tax  his  costs  on  those  counts  on  which  the  money  has  been  paid  in,  and  to 
take  the  money  out  of  court.  Several  cases  have  decided,  that  though  the 
plaintiff  puts  the  defendant  in  that  situation  in  which  he  is  entitled  to  move  for 
judgment  as  in  case  of  a  nonsuit,  and  even  if  the  plaintiff  takes  out  a  rule  to 
discontinue,  yet,  if  he  has  not  actually  been  to  trial,  he  may  have  costs  for  the 
plaintiff  taxed  up  to  the  time  of.  paying  the  intmey  into  court.  In  this  court 
the  practice  is  more  favorable  to  the  plaintiff  than  in  the  Court  qf  King's  Bench; 
for  in  causes  upon  policies  of  insurance,  in  that  court,  the  short  causes  are  con- 
sidered as  if  they  were  tried,  on  which  the  plaintiff  loses  the  costs ;  but  here, 
the  court  give  the  plaintiff  the  costs  on  the  short  causes,  though  he  loses  his 
costs  on  the  cause  wherein  money  has  been  paid  into  court,  which  is  actually 
carried  down  to  trial.  Twemlow  v.  Brock,  2  Taunt.  361.  In  Seaman  v. 
Bridge,  8  T.  R.  408,  the  Court  of  King's  Bench  held,  that  the  plaintiff  was 
*1601  ^1^^^^^^^  *^^  costs  up  to  the  time  of  paying  the  money  into  court,  though 
•J  llie  plaintiff  had  given  notice  of  trial,  and  by  having  omitted  to  counter- 
mand it,  had  entitled  the  defendant  to  judgment  as  in  case  of  a  nonsuit.  Uorck 
V.  Wright,  8  T.  R.  486,  the  plaintiff  was  held  entitled  to  his  costs,  though  he 
had  twice  withdrawn  his  record,  and  had  since  taken  out  a  summons  to  discon- 
tinue on  payment  of  costs.  The  generality  of  the  rule  is  exemplified  in  the 
cases  of  Savage  v.  Franklin,  Barnes,  280,  Bavies  v.  Alanseli,  Barnes,  282, 
I'ls/ier  V.  Kitchingman,  Barnes,  284,  and  Bate  v.  Crane,  Barnes,  287.  The 
judgment  in  Crosby  v.  Olorenshew  seems  to  have  proceeded  on  the  words  of 
the  statute,  14  G,  2.  c.  17.  ss,  2,  3,  for  judgment  as  in  case  of  a  nonsuit.  The 
words  of  the  statute  certainly  are,  that  the  defendant  shall  be  entitled  to  costs  ia 
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any  action  where  he  would  upon  nonsuit  have  been  entitled  to  the  same.  The 
plaintiif  here,  then,  though  he  was  liable  to  a  judgment  as  in  case  of  a  nonsuit, 
was  still  in  a  condition  to  take  out  the  money,  and  tax  costs  lo  the  time  of  pay- 
ing it  in,  because  he  had  not  previously  taxed  his  costs.  Even  in  the  case  of 
judgment  as  in  case  of  a  nonsuit,  it  is  said  by  Bayley^  J.,  that  if  he  had  taxed 
his  costs  before  the  rule  was  made  absolute,  he  would  have  been  entided  to 
them.  If  the  plainliflf  had  come  hither  with  a  trifling  excuse,  and  given  a 
peremptory  undertaking,  he  would  have  had  an  opportunity  to  get  his  costs 
taxed ;  and  there  is  neither  precedent  nor  principle  to  deprive  him  of  them. 

The  Solicitor  General  supported  his  rule.  The  reason  of  the  plaintiff's 
eases  is,  that  the  cause  is  in  progress,  and  by  taking  the  money  out  then,  the 
plain tifl^  shows  he  does  not  mean  to  proceed  to  judgment:  but  why  has  he  not 
costs  when  a  verdict  or  nonsuit  at  trial  *has  passed  against  him?  Be-  r^iei 
cause  he  has  waited  for  that  which  may  be  the  foundation  of  an  adverse  ^ 
judgment,  and  whenever  an  adverse  judgment  takes  place  he  loses  his  costs. 

GiBBS,  C.  J.  The  plaintiff  can  produce  no  case  in  which  it  has  been  deter- 
mined that  he  is  entided  to  his  costs  up  to  the  time  of  paying  the  money  into 
court,  he  not  having  taken  the  money  out  of  court  until  after  judgment  has  been 
signed  against  him.  What  principle,  then,  can  he  establish  ?  It  has  been  de- 
cided, tliat  where  a  plaintiff  waits  for  a  veniict  against  him,  or  a  nonsuit  at  trial, 
he  loses  his  costs.  That  is  on  the  principle,  that  if  he  terminates  the  cause  in 
an  earlier  stage,  he  may  have  costs  to  the  time  of  paying  in  the  money,  but  not 
where  he  has  chosen  to  await  the  final  issue  of  the  contest.  It  has  been  held 
in  the  King's  Bench  that  in  the  case  of  judgment  as  in  the  case  of  a  nonsuit, 
the  plaintiff  is  not  entitled  to  his  costs.  My  brother  Boaanquet  tries  to  make 
a  distinction  between  a  judgment  as  in  case  of  a  nonsuit,  and  a  judgment  of  non 
proa.  We  see  no  ground  for  it.  So  far  as  any  reason  can  be  applied  to  a  case 
of  this  nature,  we  think  the  decision  of  the  Court  of  King's  Bench  on  this  sul)- 
ject  is  right,  and  that  the  reason  of  the  case  requires,  that  the  plaintiff  should 
not  be  entided  to  his  costs ;  the  prolhonotary  must,  therefore,  review  his  taxation 

Rule  absolute. 


*SHELLY,  plainuff;  MILLER  et  ux.;  deforciants.  [MSS 

JOHNSON,  plaintiff;  same  Deforciants. 

[1  Marsh.  519.   S.  C] 

Fine  amended  by  substituting  Old  B,  a  lieu  eonuM,  for  the  parish  of  B.^  there  being  no 

such  parish. 
The  court  are  nut  induced  to  amend  fines,  by  the  difficulties  raised  by  purchasers. 

Blosset,  Serjt.,  was  permitted  to  amend  two  fines  by  substituting  OldBrenf- 
ford,  a  iiett  conus.  for  the  parish  of  Br enff or cl,  upon  an  affidavit  that  there  was 
no  such  parish  as  Brenjford,  and  that  the  premises  were  situate  in  Oid  BrerU- 
ford,  in  the  parish  of  baling:  he  referred  to  Flower  v.  Bainwright,  ante,  v. 
S)03.  An  objection  had  been  raised  to  the  title  by  a  purchaser  on  this  account, 
unless  the  amendment  could  be  made. 

Per  curium.  The  court  will  not  in  the  slightest  degree  be  swayed  by  the 
difficulties  that  a  purchaser^akes,  as  an  inducement  to  amend  the  fine :  but  the 
amendment  is,  upon  principle,  proper  to  be  made. 

Fiat. 
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HAGEDORN  v.  LAING. 

[1  Marsh.  514.    S.  C] 

The  defendant  bought  goods  bjr  auction,  upon  the  condition  that  they  were  to  be  cleared 
away  at  the  buyer's  expense  in  fourteen  days,  and  the  price  paid  on  or  before  delivery : 
if  any  lots  remained  uncleared  after  the  time  allowed,  the  deposit-money  should  be  for- 
feited, the  goods  resold,  and  the  loss  on  resale  made  good  by  the  present  purchaser. 
The  broker  gave  a  bought  note,  which  allowed  fourteen  days  for  receiving  and  delivery : 
Held,  that  only  the  buyer  had  fourteen  days  to  deliver,  but  that  the  seller  was  bound  to 
deliver  instantly. 

SemhU.  Thai  after  a  resale  of  £[ood8  by  a  vendor,  as  upon  default  made  by  the  first  pur- 
chaser, he  cannot  recover  against  the  first  purchaser  for  goods  bargained  and  sold. 

Assumpsit.    The  second  count  stated  that  the  plaintiff,  by  his  auctioneer  and 
agent,  caused  to  be  put  up  to  sale  by  public  auction  certain  goods,  to  wit,  seven 
*IA^1   *^^^  of  damaged  hemp,  and  one  lot  of  damaged  hemp,  upon  and  subject 
-'   to  certain  conditions,  which  this  count  stated;  the  second  of  which  was, 
that  the  lots  were  to  be  cleared  away  at  the  buyer's  expense  in  fourteen  days 
from  the  day  of  sale,  and  the  remainder  of  the  purchase-money  must  be  paid 
on  or  before  the  delivery  of  the  goods.     And  the  third  was,  that  if  any  lots 
should  remain  uncleared  after  the  time  allowed,  the  deposit  money  should  be 
forfeited  to  the  present  proprietors,  the  lots  resold  by  public  or  private  sale,  and 
the  loss,  (if  any,)  together  with  interest  of  money,  warehouse-rent,  and  all 
charges  attending  the  same,  must  be  made  good  by  the  purchaser  at  the  present 
sale.     And  the  plaintiff  averred  that  the  defendant  was  the  highest  bidder,  and 
was  declared  the  purchaser,  at  a  certain  sum  of  money;  and  after  averring 
mutual  promises  to  perform  all  things  in  those  conditions  of  sale  contained,  he 
alleged  for  breach,  that  although  the  plaintifi*  afterwards,  and  during  all  the 
fourteen  days  after  the  defendant's  promise,  was  ready  and  willing  to  deliver 
the  hemp  to  the  defendant,  upon  his  paying  for  the  same,  yet  the  defendant  did 
not  within  fourteen  days  from  the  day  of  sale,  at  the  defendant's  expense,  clear 
away  the  lots,  or  pay  the  plaintiff  the  purchase-money,  or  any  part  thereof,  but 
refused,  and  the  lots  remained  uncleared  after  the  time  limited.     And  the  plain- 
tiff alleged  that  he,  after  the  fourteen  days,  resold  the  goods  at  a  loss,  according 
to  and  by  virtue  of  the  conditions  of  sale,  and  that  the  deficiency,  and  the 
charges  attending  such  resale,  together  with  the  interest  of  money,  and  ware- 
house-rent, amounted  to  a  large  sum,  which,  by  reason  of  the  premises  and 
according  to  the  conditions  of  sale,  the  defendant  became  liable  to  pay.     There 
was  also  a  count  for  goods  bargained  and  sold  to  the  defendant.     The  cause 
was  tried  at  the  sittings  at  Guildliall  after  Hilary  term,  1815,  before  Gibbs, 
*1641  ^*  '^''  ^^^^  ^^  ^^  'proved  that  the  goods  were  put  up  to  sale  on  the 
•^  conditions,  (annexed  to  a  catalogue  of  the  goods,)  which  are  stated  in 
the  second  count,  and  that  the  defendant  was  the  highest  bidder.     He  applied 
to  take  away  the  hemp  immediately  after  the  sale,  but  it  was  then  in  pawn  for 
certain  duties,  which  must  be  paid  before  it  could  be  delivered;  and  he  was, 
tiiercfore,  uuable  then  to  obtain  it.     The  broker  gave  the  defendant  a  bought 
note  describing  the  goods  as  bought  of  himself,  upon  the  terms,  amongst  others, 
that  fourteen  days  were  to  be  allowed  for  receiving  and  delivery.     A  particular 
of  the  plaintiff's  demand  stated  that  he  sought  to  recover  the  amount^  together 
with  interest,  of  the  loss  which  had  occurred  to  him  upon  the  resale  of  the 
goods  in  question.     On  this  evidence,  (the  first  count  describing  a  contract 
which  clearly  was  not  proved,)  Best,  Serjt.,  contended,  that  the  plaintiff  could 
not  recover  on  the  second  count;  that  the  conditions  of  sale  gave  fourteen  days 
for  the  purchaser  to  take  away  the  goods,  but  gave  no  latitude  of  time  to  the 
vendor  for  delivering  them,  but  that  he  was  bound  to  deliver  instantly,  which 
he  had  failed  to  do ;  that  the  conditions  of  sale,  and  not  the  bought  note,  consti 
tuledthe  contract  between  the  parties;  that  even  if  the  bought  note  could  be 
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called  in  aid,  its  true  construction  did  not  give  the  seller  fourteen  days  for  de- 
livery ;  but  that  if  it  did,  the  plaintiff  had  not  declared  on  that  bought  note,  but 
on  the  conditions  of  sale  annexed  to  the  catalogue  only.  Shepherd^  Solicitor- 
General,  for  the  plaintiff,  contended,  diat  the  seller  had  fourteen  days  for  delivery, 
as  well  as  the  buyer  fourteen  days  for  taking  away  the  goods.  Gibbs^  C.  J., 
thought  that  the  fourteen  days  were  allowed  to  the  purchaser  as  a  convenience 
to  him  for  carrying  away  the  goods,  but  that  the  seller  was  bound  to  deliver 
them  at  the  first  or  any  moment  of  the  fourteen  days ;  it  was  impossible  that 
the  seller  could  have  till  the  last  moment  of  the  fourteen  days  for  delivery,  since 
the  'purchaser,  upon  not  taking  the  goods  away  within  the  fourteen  days,  r«|  as 
was  to  forfeit  his  deposit.  Shepfurd  then  resorted  to  the  count  for  ^ 
goods  bargained  and  sold,  to  which  Beat  objected,  that  as  the  plaintiff  had  taken 
upon  himself  to  resell  the  goods,  he  had  repudiated  the  sale  to  the  defendant, 
and  could  not  now  recover  as  for  goods  bargained  and  sold ;  and  further,  that 
the  particular  which  the  plaintiff  had  delivered,  confined  his  demand  to  the  loss 
on  the  resale,  and  precluded  him  from  recovering  for  goods  baigained  and  sold. 
The  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  point  reserved,  whether 
the  plaintiff,  under  these  circumstances,  was  entitled  to  recover. 

Accordingly,  Best  in  this  term  obtained  a  rule  nisi  to  set  aside  the  verdict 
and  enter  a  nonsuit,  relying  on  the  same  construction  of  the  contract  on  which 
he  had  insisted  at  the  trial. 

Shepherd  now  showed  cause  against  this  rule.  He  urged  that  the  resale  was 
no  bar  to  the  plaintiff's  recovery  for  goods  bargained  and  sold,  as  had  been  held 
by  Lord  Eilenboroughj  C.  J.,  in  the  case  of  Mertens  v.  Adcock,,  4  Esp.  N.  P. 
Cas.  251.  The  special  contract  enables  the  plaintiff  to  resell,  so  that  he  does 
not  by  the  resale  repudiate  his  contract,  and  this  is  a  term  of  the  contract  which 
the  law  would  imply,  although  it  were  not  expressed ;  therefore,  it  is  not  neces- 
sary that  it  should  be  specially  declared  on,  but  the  plaintiff  may  insist  on  the 
contract  of  goods  bargained  and  sold,  although  he  resorts  to  a  resale.  Whether 
the  seller  has  or  has  not  sold  to  any  one  else  tlie  goods  which  the  purchaser 
has  rejected,  cannot  alter  the  plaintiff*s  right  to  recover  for  goods  bargained  and 
sold.  As  to  the  particular,  it  only  points  out  the  transaction  upon  which  the 
plaintiff's  demand  *is  founded;  it  dues  not  profess  to  state  the  technical  r^iga 
description  of  the  plaintiff's  right,  and  to  show  on  which  count  he  intends  ^ 
to  proceed.  If,  indeed,  it  had  specified  one  technical  description  of  the  plain- 
tiff's claim,  perhaps  it  might  have  been  deemed  to  exclude  anotlier  technical 
description  of  it;  as,  for  instance,  if  it  had  stated  that  the  demand  was  on  the 
count  for  money  lent,  perhaps  the  plaintiff  might  be  precluded  from  recovering 
on  the  count  for  money  had  and  received,  which  he  did  not  particularize;  but 
that  was  not  the  case  here.  The  meaning  of  the  bought  note  is,  that  the  seller 
should  have  fourteen  days  for  delivering,  and  the  buyer  fourteen  days  for 
receiving  the  goods. 

The  court\  relieved  Best,  The  main  question  is  on  the  construction  of  this 
contract,  as  it  is  to  be  collected  from  the  conditions  of  sale,  and  the  bought  and 
sold  note;  and  taking  the  two  together,  we  think  it  is  clear,  not  that  the  seller 
should  have  fourteen  days  to  deliver  the  goods,  but  that  the  purchaser  should 
have  fourteen  days  to  take  them  away.  He  must  have  a  reasonable  time, 
within  which  he  may  take  them  away.  The  seller  may  be  ready  to  deliver 
them  at  any  time.  If  the  purchaser  do  not  take  them  within  the  stipulated  time, 
a  penalty  is  inflicted  on  him ;  he  forfeits  his  deposit;  he  is  to  pay  the  loss  on 
a  resale,  and  interest  on  the  loss.  It  is,  therefore,  unnecessary  to  dwell  on  the 
other  point.  I  would  not  unnecessarily  differ  from  Lorti  EUenborougK  hut  I 
much  doubt,  whether  this  can  in  any  manner  be  considered  as  a  case  of  goods 
baigained  and  sold.  Here  is  a  particular  contract,  that  on  paying  for  the  goods 
und  taking  them  away  at  a  certain  time,  the  purchaser  shall  have  the  goctls; 

t  Heaiht  J.  was  absent  on  this,  and  during  the  residue  of  this  term. 
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but  if  it  be  a  contract  of  bai^gain  and  sale,  it  certainly  is  subject  to  a  condition ; 
*1B71  ^^^  *if  the  purchaser  do  not  take  the  goods  within  a  certain  time,  the 
-J  seller  may,  by  the  terms,  rescind  the  contract ;  he  may  resell,  and  if  he 
resells,  I  think  he  shows  his  dissent  to  the  contract  of  bargain  and  sale.  I  throw 
this  out,  that  I  may  not  seem  to  have  altogether  assented  to  the  doctrine  that 
has  been  contended  for,  but  I  think  this  case  must  on  the  merits  be  decided 
against  the  plaintiff. 

Rule  absolute.! 

t  [See  3  Campb.  426,  Greaoe$  ▼.  Athlin.] 


LEIGH  V.  BERTLES. 

[1  Marsh.  520.    S.  C] 

If  bail  above,  wbo  are  excepted  to  aod  have  not  justified,  afterwards  procure  their  recog- 
nizance to  be  put  on  the  roll,  the  court  will,  at  the  instance  of  a  plaintiff  suing  on  tne 
bail  bond,  cause  it  to  be  taken  off,  that  the  defendants  may  not  prove  by  that  evidence 
the  issue  of  comperuerunt  ad  diem. 

In  this  case  the  defendant  put  in  bail  to  the  action  on  the  11  th  of  November. 
An  exception  was  entered  on  the  24th  of  November^  but  in  the  mean  time  the 
plaintiff  had  commenced  an  action  for  an  escape,  in  which  he  recovered.  The 
bail  never  justified,  but  the  defendant  had  nevertheless  applied  to  the  filazer  to 
enter  on  the  roll  tlie  recognizance  of  the  same  bail,  which  it  is  the  practice  of 
that  ofiicer  to  do,  if  required;  for  notwithstanding  that  the  bail  are  rejected,  they 
still  stand  as  bail  in  the  filazer's  book,  and  though  the  exception  appears  on 
his  book,  it  never  appears  thereby  whether  tliey  have  justified  or  not.  The 
sheriff  had  now  sued  the  bail  below  on  the  bail  bond,  and  they  had  pleaded 
eomperueruni  ad  diem,  whereupon  Beat,  Serjt.,  moved  for  a  rule  nisi  to  take 
the  bail  recognizance  off  the  file,  under  an  apprehension  that  the  bail  would 
prove  their  issue  by  the  production  of  this  record,  against  which  the  plaintiff 
could  not  aver.  The  court  at  first  intimated,  that  the  evidence  of  the  recog- 
nizance might  be  met  by  evidence  of  the  rejection  of  the  bail :  they  could  not 
perceive  for  what  honest  purpose  the  bail  should  now  enter  into  this  gratuitous 
*lfif)n  ^n^^rtaking,  but  *they  conceived  it  would  be  no  answer  to  the  bail  bond, 
-^  to  show  a  recognizance  voluntarily  entered  into,  when  the  sufiliciency 
of  the  bail  had  not  been  allowed  by  the  court;  it  was  not,  however,  fit  that  the 
sheriff  should  have  to  encounter  that  difficulty,  and  they  granted  a  rule  nisi. 

Shepherd,  Solicitor-General,  now  showed  cause  against  this  rule.  He  con- 
tended that  the  defendant  had  done  every  thing  which  was  incumbent  on  him, 
having  put  in  his  bail  in  due  time.  If  the  bail  did  not  justify  within  four  days 
after  exception,  the  sheriff's  officer  might  have  treated  them  as  a  nullity ;  but  it 
was  by  his  own  neglect  that  he  had  subjected  himself  to  the  action  for  the 
escape,  while  the  defendant  had  been  guilty  of  no  neglect. 

The  court,  interposing,  observed,  that  it  was  not  the  question  there,  whether 
the  sheriflF  had  misconducted  himself,  but  whether  there  was  sufiicient  ground 
to  take  off  the  roll  the  recognizance  of  bail,  because,  standing  where  it  did,  it 
testified  a  falsehood.  The  court  thought  it  ought  not  to  remain.  The  remedy 
of  the  sheriff  is  by  proceeding  on  the  bail  bond :  if  the  defendants,  on  their  plea 
of  comperuertmt^  give  tliat  recognizance  in  evidence,  the  sheriff  had  no  oppor- 
tunity of  controverting  its  truth.     The  court,  therefore,  thought  the  rule  for 
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taking  the  recognizance  off*  the  roll,  ought  to  be  made  absolute,  because  other- 
wise that  record  would  enable  the  defendants  to  prove  at  the  trial  a  fact  which 
was  not  true. 

Rule  absolute. 


•WOOD  V.  BROWN.  [M69 

Ll  Marsh.  932.  S.  C] 

It  is  not  sufHcient  to  declare  that  the  defendant  published  a  libel  concerning  the 
plaintiff  in  his  trade,  purporting  that  his  beer  was  of  bad  quality  and  sold  hj  dehcient 
measure;  the  libel  itself  ought  to  be  set  out. 

And  it  is  bad  on  general  demurrer. 

In  this  case  the  plaintiflf  declared  for  a  libel  written  and  published  concern- 
ing him  in  his  trade  of  a  victualler,  which  he  described  in  his  declaration  as 
**  purporting  that  the  plaintiff's  beer  was  of  a  bad  quality  and  sold  by  deficient 
measure,  and  that  his  other  liquors  and  the  treatment  of  his  guests  were  bad, 
and  that  his  house,  (meaning  his  public  house,)  was  from  those  circumstances, 
a  nuisance,  and,  therefore,  that  another  public  house  was  much  wanted  by  tlie 
neigliboring  inhabitants,'*  and  averred  special  damage.  The  defendant  demurred 
generally. 

Lens,  Serjt.,  in  support  of  the  demurrer  cited  Zenobio  v.  Axtell,  6  Term  Rep. 
162,  and  Maitland  v.  Goldney,  2  East,  426;  and  observed  that  this  was  ano?el 
attempt  in  pleading  to  declare  on  a  libel,  without  setting  out  tlie  very  words 
used. 

Bestt  Serjt.,  contra,  urged,  first  ,That  the  declaration  was  sufficient;  secondly, 
that  if  defective,  it  was  defective  in  form  only,  and  could  not  be  taken  advantage 
of  on  a  general  demurrer.  First,  It  was  enough  to  set  out  a  libel  according  to  iu 
substance.  The  Queen  v.  Drake,  2  Salk.  661.  Holtf  C.  J.,  there  says, 
"  you  may  describe  a  libel  by  its  sense  and  meaning;  thus,  it  is  a  good  informa- 
tion, to  show  that  the  defendant  made  a  writing,  and  therein  said  so  and  so, 
translating  it  into  Latin.  In  Zenobio  v.  Axteli,  the  point  was  but  little  con- 
sidered.  So,  it  is  sufficient  to  aver  that  the  defendant  used  words  imposing  the 
crime  of  felony .t  Secondly,  The  declaration  shows  an  imputation  on  a  trades- 
man, that  he  sells  bad  *goods  to  his  customers,  which  is  a  sufficient  r«i«*Q 
cause  of  action :  it  is  substantially  shown,  and  the  not  setting  out  the  '- 
express  words  is  merely  want  of  form. 

I^ns  in  reply.  Tlie  effect  of  a  libel  cannot  be  set  out  without  any  statement 
of  what  the  libel  contains.  By  this  mode  of  declaring,  the  plaintiff  deprives  tlie 
defendant  of  the  advantage  of  demurring  or  moving  in  arrest  of  judgment,  or 
bringing  a  writ  of  error;  either  of  which  he  might  do,  if  the  supposed  libel, 
when  set  out  on  the  declaration,  contained  no  libellous  matter.  At  the  time 
when  the  Queen  v.  Draket  was  ruled,  there  was  a  necessity,  which  does  not 
now  exist,  for  a  departure  from  tliis  rule  so  far  as  to  translate  the  libel  into  Latin, 
because  all  pleadings  were  then  in  that  language.     This  form  of  declaration 

t  ["But  that  means  a  legal  charge  of  felony  before  a  magistrate,  according  to  Mr. 
Justice  Butler's  opinion,  which  I  have  heard  liim  deliver  to  that  effect.*'  Per  u»&&/.  C 
J.,  1  Mtirsh.  523.  The  case  of  Nye  v.  0<»,  8  Mass.  Rep.  122,  is  the  ovXy  decision^  per- 
haps, which  impunges  the  case  in  the  text.] 

;  [See  1  Stark.  C.  PI.  116  6l  9eq.,  where  this  case  of  The  Queen  ▼.  Drake,  and  other 
cases  on  the  subject  are  fully  considered.  3  Barn.  6l  Aid.  503,  Wright  ▼.  Clements. 
7  post.  431,  Harrison  v.  King.  2  Johns,  10,  Ward  v.  Clarke.  3  MauTe  &-  Sclw.  116» 
C;.-»ltv.  CaxJl 
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leaves  it  wholly  in  ihe  judgment  of  the  plaintiflT  himself  to  determine  whether  a 
writiof  is  actionable.  The  law  requires  that  in  the  first  place  the  very  libel 
itself  should  be  shown  on  the  declaration,  and  aAer  that,  the  plaintiff*  may  add 
what  he  will  by  way  of  innuendo. 

Cur,  adv.  vult. 

The  court  on  this  day  gave  judgment  for  the  defendant,  upon  the  ground  that 
the  plaintiff,  by  this  mode  of  declaring,  withdraws  from  the  defendant  the  power 
of  calling  for  the  judgment  of  the  court  on  demurrer  to  the  words  of  the  libel, 
whereas,  if  he  states  them  upon  the  record,  the  defendant,  if  he  thinks  fit,  may 
demur,  and  bring  before  the  court  the  question  whether  they  amount  to  a  libel. 

Judgment  for  the  defendant. 


•171]  *GOODSON  V.  FORBES. 

SAME  V.  

[1  Marsh.  525.   S.  C] 

The  severQl  underwriters  on  the  same  policy  have  snch  a  community  of  interest  in  the 
subject  insured,  that  if  they  all  agree  to  refer  the  demand  of  the  assured  on  that  policy, 
one  stamp  for  the  agreement  to  refer,  and  one  stamp  for  the  award,  are  sufficient. 

Thkse  were  two  actions  on  a  policy  of  insurance,  and  the  declarations  con- 
tained also  a  count  upon  an  award  made  under  a  reference  by  the  plaintiff*  on 
the  one  hand,  and  all  the  underwriters  on  the  policy  on  the  other  hand.  Upon 
the  trial  of  the  cause  at  the  sittings  afler  Hilary  term  1815,  before  Gibbs,  C.  J., 
it  appeared,  that  the  agreement  to  refer,  and  the  award,  were  each  written  on 
one  stamp:  for  the  defendant,  it  was  objected,  that  as  many  stamps  were 
requisite  as  there  were  underwriters.  The  evidence,  however,  was  admitted, 
and  the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  point  reserved,  4 
Campb.  164. 

Best,  Serjt.,  in  this  term  moved  for  a  rule  nisi  to  set  aside  the  verdict  and 
enter  a  nonsuit,  contending  that  this  case  was  distinguishable  from  those  that 
would  be  cited,  because  here  the  award  was  sought  to  be  used,  not  between  the 
plaintiflTand  all  the  underwriters  in  a  mass,  but  between  the  plaintiff  and  this 
single  defendant,  and  was,  therefore,  more  like  the  case  of  Copley  v.  Bay,  13 
East,  241,  where  a  lessor  made  several  contracts  with  several  tenants  respect- 
ing separate  lands  on  the  same  instrument,  and  the  stamp  afterwards  affixed  was 
appropriated  to  one  name  only,  and  could  not  have  been  applied  to  any  otlier, 
and  the  other  contracts  were  struck  out.  Gilby  v.  Locker,  1  Doug.  217:  It 
was  held  that  separate  debts  due  from  two  different  persons  could  not  be  com- 
prized in  one  affidavit  on  one  stamp.  So,  Bex  v.  Reeks,  2  Str.  716,  where 
*1721  ^^"^  corporations  had  been  *admitted  by  one  instrument,  four  separate 
J   stamps  were  required.     The  court  granted  a  rule  nisi. 

Shepherd,  Solicitor-General,  in  showing  cause  against  this  rule,  adopted  the 
language  of  a  recent  treatise,!  as  admirably  expressing  the  principle  which  was 
to  govern  this  case.  ^  The  distinction  established,*'  he  said,  *'  was,  that  if  the 
interest  of  the  parties  relates  to  one  thing  which  is  the  subject  matter  of  the 
instroment,  or,  in  other  words,  if  the  instrument  affects  the  separate  interests  of 

t  Fbillipt's  Treatise  on  the  Law  of  Evidenee,  2d  tdU-  389  .  .       • 

Vol.  I.— 71. 
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several,  and  there  is  a  community  of  the  same  subject  matter  as  to  all  the  parties, 
there,  a  single  stamp  will  be  sufficient;  but  where  the  parties  have  separate 
interests  in  several  subject  matters,  there  ought  lo  be  a  separate  stamp  for  each 
party,  against  whom,  or  in  whose  favor,  the  instrument  is  offered  in  evidence.*' 
Here,  though  the  interests  of  all  the  underwriters  are  several,  they  all  relate  to 
tlie  same  thing,  and  so  the  case  is  distinguishable  from  Copley  v.  Dm/,  If  three 
partners  on  one  side,  and  their  debtor  on  the  other,  referred  a  demand  of  a  debt, 
though  it  were  agreed  that  the  arbitrator  should  award  in  what  shares  tlie  part- 
ners should  receive  it,  tliat  circumstance  would  not  render  three  stamps  neces- 
sary. In  the  case  of  a  debtor  compounding  with  his  creditors,  one  stamp  only 
is  necessary.  The  subject  of  this  insurance  is  entire :  the  underwriters  do  nqX 
severally  insure  specific  parts  of  the  goods.  There  is  the  same  ground  for 
requiring  two  stamps  to  a  joint  and  several  bond,  where  the  plaintiff  severs  in 
action.  He  cited  the  cases  of  the  Bristol  Dock  Company  v.  tfVliams,  [Davis 
V.  PfWiatns^]  13  East,  232,  Baker  v.  Jardine,  13  East,  235,  n.,  and  Bowen 
V.  Ashley,  1  New  Rep.  274.  This  case  is  wholly  distinguishable  from  GUby 
V.  Lockyer, 

*Best  and  Vauglian^  Serjts.,  in  support  of  the  rule,  admitted  the  prin-  rci  ^^o 
ciple  to  be  as  stated,  and  tiie  propriety  of  the  decisions  referred  to,  but  ^ 
said,  they  were  inapplicable.  In  all  the  cases  cited,  the  interests,  though  sepa- 
rate before,  were  united  by  the  effect  of  the  agreement,  but  that  was  not  the  case 
here.  In  insurance  causes  a  separate  stamp  for  each  underwriter  is  necessary 
on  the  consolidation  rule,  which  is  an  instance  in  point.  In  Bowen  v.  Ashley 
Uie  condition  of  the  bond  made  each  obligor  answerable  for  the  acts  of  the 
otliers.  In  the  Bristol  Dock  Company  v.  fVilliams^  the  object  was,  to  raise 
one  aggregate  fund.  In  a  deed  of  composition  the  debtor  conveys  all  his  pro- 
perty to  trustees  to  make  an  aggregate  fund.  Here,  neither  the  submission, 
which  was  of  several  causes  of  action,  (there  being  no  consolidation  rule,)  nor 
the  award,  which  was,  that  the  defendants,  meaning  each  of  them,  shall  pay 
seventy-five  per  cent.,  eff'ected  any  union  of  interest  between  the  parties.  An 
attachment  obtained  against  one  for  non-payment,  could  not  be  enforced  against 
another  of  them.  Several  underwriters  cannot  be  sued  in  one  action ;  their 
contracts  are  several.  The  case  of  partners  differs,  for  there,  all  is  bottomed 
on  the  same  contract. 

Cur,  adv,  mdt, 

GiBBs,  C.  J.,  now  delivered  the  judgment  of  the  court.  These  causes  have 
stood  over  for  judgment.  Each  of  &em  was  an  action  on  a  policy  of  insurance, 
with  a  count  in  ttie  declaration  on  an  award  made  by  an  arbitrator,  to  whom  it 
was  stated  at  the  trial  that  the  parties  had  referred  the  matter  in  dispute.  An 
objection  was  taken  to  the  plaintiff*'s  case,  that  the  •  award  produced,  and  the 
agreement  to  refer,  had  each  but  one  stamp ;  whereas  each  of  them,  it  was 
urged,  included  the  interests  of  the  defendants,  and  of  all  the  other  underwriters, 
and  comprehended  in  effect  as  many  ^separate  agreements  and  separate  T%yrA 
awards  as  there  were  underwriters  on  the  policy.  We  think  it  impos-  ^ 
sible  to  decide  that,  in  the  present  case,  more  stamps  than  one  were  necessary* 
without  disturbing  decided  cases.  It  was  admitted  by  the  counsel  for  the 
defendant,  that  in  a  case  of  composition  by  an  insolvent  debtor  with  his  creditors 
only  one  stamp  is  necessary.  There  the  different  creditors  have  each  a  sepa- 
rate remedy  against  the  insolvent  debtor.  They  have  no  joint  legal  interest ; 
yet  it  has  been  always  considered  that  upon  such  a  deed  one  stamp  is  sufficient. 
Such  deeds  have  always  been  received  in  evidence  without  objection;  their 
legality  has  been  acquiesced  in  on  the  principle,  that  all  the  creditors  have  a 
common  interest  in  the  joint  fund.  In  the  case  of  Baker  v.  Jardine^  all  the 
mariners  in  a  vessel  conveyed  their  interest  in  a  prize  to  an  agent.  It  was 
objected  that  they  had  each  a  separate  interest,  and  that  there  ought  to  be  as 
niaiij  stamps  as  persons  interested.    It  was  answered,  It  is  troe  that  when  the 
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agent  has  sold  a  prize,  each  claiming  his  share  must  assert  his  claim  separately ; 
but  they  have  a  community  of  interest  in  the  joint  fund,  on  the  proceeds  of  which 
each  is  bereaAer  to  assert  his  separate  claims ;  and  that  community  of  interest 
enables  them  to  convey  by  one  deed,  with  one  stamp.     Another  case  arose  on 
the  subscription  to  the  Bristol  Dock,  in  which  a  number  of  persons  had  sub- 
scribed an  agreement  that  each  wouki  subscribe  the  sum  set  against  his  respec- 
tive name.     This  was  an  agreement  by  several  for  a  subscription  to  one  com- 
mon fund;  there  it  was  held  that  one  stamp  was  sufficient,  because  though  the 
parties  might  acquire  separate  interests,  or  subject  themselves  to  separate  obli- 
gations, yet  all  contributed  to  one  loan,  and,  therefore,  one  stamp  sufficed. 
Burroughs  of  counsel  for  the  defendant,  admitted  that  he  could  not  distinguish 
*1751   ^^^  ^^^^  ^^^^  Baker  v.  Jardine,     In  the  present  case  the  *agreement 
-I   is  between  the  assured  and. all  the  underwriters  on  the  policy.     All 
have  an  equal  interest  in  the  matter  insured,  all  being  equally  interested  in  the 
preservation  of  it ;  for  if  it  is  preserved,  none  of  them  are  liable.     It  is  true, 
that  in  a  court  of  law,  on  the  question  whether  the  assured  had  a  claim  on  any 
one  underwriter,  his  claim  cannot  be  mingled  with  that  of  either  of  the  others ; 
but  it  is  equally  true  that  all  have  an  equal  interest  in  the  question  of  the  lia- 
bility.    Here  the  parties  agree  to  refer  the  question,  what  claims  arise  on  the 
policy;  and  this,  we  think,  is  such  a  community  of  interest,  that  one  stamp  is 
sufficient.     I  have  omitted  to  say  any  thing  on  the  case  of  Bowen  v.  Ashley,  in 
this  court,  because  there  was  a  diflerence  of  opinion  at  the  bar  respecting  the 
legal  effect  of  that  instrumeut.     It  was  argued  by  my  brothers  Shepherd  and 
Bayley  tliat  each  obligor  was  answerable  for  the  performance  of  all;  now  if 
each  was  answerable  for  all,  the  question  did  not  arise ;  but  the  report  does  not 
show  how  that  fact  is.     [Be»t  here  stated  that  he  was  possessed  of  a  copy  of 
that  bond,  whereby  it  appeared  that  the  words  were,  that  each  was  bound  for 
the  others  of  them.]     If  that  agreement  was,  that  each  should  be  answerable 
for  the  other,  the  subsequent  words  of  the  condition,  that  each  should  attend  the 
meetings,  &c.,  would  refer  to  and  give  effect  to  that  agreement;  if  the  agree- 
ment was,  by  each  for  the  act  of  himself  singly,  then  tlie  subsequent  words 
would  not  go  beyond  it.     But  it  is  immaterial  to  the  present  case,  and  I  have 
not  relied  on  it. 

Rule  discharged. 


•176]  •PHILIPSON  et  al.  v.  CALDWELL. 

The  court  will  not  upon  motion  enable  a  prisoner  to  set-off  in  a  summary  way  a  debt  for 
which  he  has  obtained  no  judgment,  against  the  plaintiff's  execution. 

Thb  plaintiffs  had  recovered  a  judgment  for  143/.  debt  and  costs,  against 
the  defendant  alone,  and  had  taken  him  in  execution.  The  defendant  and 
Melton  had  sued  the  plaintiffs  for  a  debt  of  115/.  Onslow,  Seijt.,  moved  that 
either  the  defendant  might  be  permitted  to  set  off  this  debt  against  the  judg- 
ment, as  far  as  it  would  extend,  and  pay  only  the  difference  to  the  plaintiffs, 
and  thereupon  be  discharged  out  of  the  custody  of  the  marshal  as  to  this  suit; 
or  else,  that  he  might  be  permitted  to  pay  115/.  into  court  for  the  account  of 
himself  and  Melton^  and  pay  over  to  the  plaintiffs  only  the  residue.  He  stated 
that  he  was  instructed  that  Melton  would  become  party  to  the  rule,  and  he 
cited  BoberU  v.  Biggt  Barnes,  146,  adopted  in  Buller*»  N.  P.,  3d  ediu  336, 
aod  Hall  v.  Ody^  2  Bos.  &  Pull.  28.  The  court  observed  that  the  case  in 
Bamu  was  very  involved :  they  granted  a  rule  nut,  conditionally  that  Melton 
woidd  become  party  to  the  rule. 
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On  this  day  Copley ^  Seijt.,  appeared  for  Melton,  and  consented  only  to  the 
second  alternative,  viz.  that  115/.  should  be  paid  by  the  defendant  into  court 
for  the  use  of  himself  and  Melton, 

Best,  Serjt.,  showed  for  cause  against  the  rule,  that  the  defendant  and  Melton 
liud  not  yet  obtained  judgment  against  the  plaintiffs  for  their  debt,  and  the  court 
would  not  try  the  cause  on  affidavits. 

GiBBs,  C.  J.  In  all  the  cases  cited  where  the  court  has  been  desired  to 
relieve  the  parly  by  way  of  set-off,  *it  has  been  the  set-off  of  one  execu-  r»i»7 
lion  against  another,  and  it  has  been  at  too  late  a  stage  of  the  cause  for  ^ 
the  party  to  avail  himself  of  the  set-off  by  w^ay  of  plea;  which  here  is  not  the 
case,  and,  therefore,  even  supposing  Melton  to  be  out  of  the  case,  there  is  no 
instance  where  the  courts  have  interfered  to  establish  a  set-off  against  a  judg- 
ment, when  the  party  might  try  that  question  in  an  action.  The  moment  tiiia 
difference  between  the  present  case  and  'all  the  other  cases  cited  appeared,  it 
was  too  forcible  to  be  withstood. 

Rule  discharged. 


SIDNEY,  Demandant;  HULME,  Tenant;  AUSTEN  et  al.  Vouchees. 

[1  Marsh.  532.    S.  C.J 

Where  a  deed  to  lead  the  uses  of  a  recovery  conveyed  land  by  a  minute  specific  descrip* 
tion,  and  afterwards  added  a  general  description  of  the  parish,  which  was  false  as  to  a 
particular  parcel,  and  the  recovery  specified  that  parish  only,  the  court  permitted  the 
parish  wherein  that  parcel  lay,  to  be  added  in  the  recovery. 

A  BARGAIN  and  sale  enrolled  to  make  the  tenant  to  the  precipe  for  suffering 
a  common  recovery,  conveyed,  amongst  other  premises,  the  Cowteaze,  contain- 
ing six  acres  three  roods  and  thirty-one  perches,  and  a  piece  of  pasture  land 
formerly  a  part  of  Morrice's  Ham,  but  now  thrown  into,  and  forming  part  of 
the  Cowleaze,  and  containing  two  roods  and  thirty-three  perches,  and  contained 
the  following  general  words  applicable  to  the  whole  of  the  parcels  conveyed  by 
the  deed,  **ali  which  lands  and  hereditaments  are  situate  in  the  parish  of 
Great  Canford,  in  the  county  of  Dorset,  and  were  late  and  now  are  in  the 
tctiure  of  C.  Hilt,  or  his  undertenants,  and  the  same  form  or  make  the  farm  com- 
nionly  called  Knighton  Park  Farm.^*  Pursuant  hereto  a  recovery  was  suf- 
fered in  Trinity  term,  53  Geo.  3.,  of  lands  in  GreiU  Canford,  It  had  since 
been  doubted  whether  the  piece  of  ground,  formerly  part  of  Morrice^s  Ham, 
was  not  in  the  parish  of  Hampreston,  and  not  in  Great  Canford.  It  was  sworn 
that  the  first  vouchee,  who  was  tenant  for  life,  had  been  *in  the  seisin  p,»g 
of  this  parcel  as  part  of  Knighton  Park  Farm,  along  with  the  residue  '■ 
thereof,  as  parcel  of  the  entailed  estate,  and  that  it  had  been  with  the  rest  in  the 
occupation  of  his  tenant  HUl  f  that  it  was  situate  in  Dorset ;  that  there  was  not, 
ut  the  date  of  the  deed  or  since,  any  parcel  of  KnigJiton  Park  Farm,  within  the 
parish  of  Great  Canford,  which  answered  this  description,  and  that  the  vouchees 
intended  this  piece  of  land  should  pass,  and  the  entail  thereon  be  barred.  Upon 
this  statement  Bosanqutt,  Serjt.,  moved  to  amend  the  recovery,  by  adding  the 
])arish  of  Hampreston,  upon  the  authority  of  Lambe  v.  Reaston,  ante,  v.  207. 
Though  the  description  of  the  parish  in  the  deed  was  false  as  to  this  close,  the 
deed  contained  a  sufficiendy  true  description  of  the  close  to  pass  it,  notwith- 
standing the  false  addition. 

The  court  referred  to  the  distinction  taken  in  Dowtie^s  case,  3  Co.  9.  that 
**  if  a  true  certainty  had  been  in  the  first  place,  as  if  he  had  bargained  and  sold 
(the  tenements,  6lc.  in  the  tenure  of  fVm,  Gardiner,  in  the  parish  of  St.  Jin- 
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drtw*Bj  Holbam^)  there  it  was  agreed  that  the  tenements  shall  pass  well  enough, 
notwithstanding  the  addition  of  the  falsity,  for  utile  per  intiiUe  nan  vitiatur.^^ 
The  present  case  differed  from  Dowtie*i  in  the  mode  which  that  distinction  re- 
quired, for  here  the  detailed  true  description  came  first.  And  on  the  authority 
of  Lambe  v,  Reaeton^  they  permitted  the  amendment. 

FUa. 


•179]  •(IN  THE  EXCHEQUER  CHAMBER.) 

HAWKINS  x>.  RAMSBOTTOM.    In  Error. 

Counto  upon  a  promise  by  the  defendant  and  another,  since  become  a  bankrupt  and  cer- 
titicaied,  may  be  joined  in  an  action  against  ihe  solvent  partner  alone,  with  counts  on 
promises  by  the  defendant  solely  since  the  other  became  a  bankrupt. 

But  the  defendant  might  plead  the  joint  contract  in  abatement. 

This  was  a  writ  of  error  brought  to  reverse  a  judgment  of  the  Court  of  King's 
Bench  in  an  action  of  aasumpeit^  against  the  defendant  below  alone,  where  the 
plaintifl'  below  had  in  some  of  the  counts  of  his  declaration  stated  that  the  de- 
fendant below,  and  one  H,  PhiiHpa,  who  had  since  become  a  bankrupt  and 
obtained  his  certificate  according  to  the  statutes,  were  indebted  to  the  plaintifi's 
below  for  work  and  labor,  and  commission,  due  to  them  from  the  defendant 
below,  and  H.  Phillips,  and  that  tiie  defendant  below,  and  PhiUipe,  before  he 
became  a  bankrupt,  promised  to  pay,  and  averred  a  breach,  that  the  defendant 
below,  and  H.  PhUlipa,  before  he  became  a  bankrupt,  and  the  defendant  below, 
since  the  bankruptcy  of  Phillips,  had  refused  to  pay ;  and  in  other  counts  they 
stated  that  since  PhxUips  became  a  bankrupt,  the  defendant  below,  was  indebted 
to  the  plaintiffs  below,  for  money  lent  to  the  defendant  below  ;  and  that  the  de- 
fendant below,  since  Phillips  became  a  bankrupt,  promissed  to  pay,  and  breach 
that  he  had  not,  since  Phillips* s  bankruptcy,  paid.  After  judgment  by  nU  dtcit 
and  a  writ  of  inquiry,  the  plaintiff  below  had  final  judgment  for  entire  damages. 
The  plaintiflT  in  error  assigned  for  error,  that  in  the  declaration,  causes  of  action 
were  joined,  which  could  not  be  so  by  the  law  of  the  land ;  inasmuch  as  the 
promises  in  the  seven  first  counts  of  the  declaration  were  alleged  to  have  been 
made  by  the  defendant  below,  and  H,  Phillips  jointly,  before  Phillips  became 
a  bankrupt,  and  the  promises  and  undertakings  in  the  remaining  counts  were 
alleged  to  have  been  made  by  the  defendant  below  only,  since  Phillips  became 
*1801  ^  bankrupt,  which  could  not  by  the  *law  of  the  land  be  joined  or  in- 
J  eluded,  or  sued  upon  in  one  and  the  same  declaration.  There  was  also 
the  general  assignment  of  error. 

Gijffbrd,  for  the  plaintiff  in  error,  contended  that  this  was  a  misjoinder  of 
action.  It  was  clear  that  if  no  bankruptcy  had  intervened,  a  count  stating  a 
promise  by  the  two  jointly  could  not  be  joined  with  a  count  stating  a  promise 
by  one  of  the  two  separately.  This  is  materially  distinguishable  from  the  case 
of  a  debt  due  to  or  from  a  surviving  partner.  Slipper  v.  tStidstane,  6  Term  Rep. 
493.  which,  it  was  held,  might  be  set  off*  against  a  debt  due  by  him  in  his  sole 
right,  for  that,  by  the  survivorship,  becomes  the  sole  debt  of  the  party  sued : 
here  the  prior  counts  having  stated  a  debt  due  from  the  defendant  below,  and 
tlie  bankrupt,  the  defendant  below,  could  not  set  off  against  that  debt,  a  debt 
due  from  the  plaintiff'  below,  to  the  defendant  below  only.  The  inconvenience 
is,  that  the  bankruptcy  is  not  a  discharge  of  the  debt,  but  only  of  the  person  of 
the  bankrupt.  Where  there  were  several  defendants,  Sheppard  ▼.  BaHlie,  6 
Term  Rep.  327.  and  one  of  them  only  within  reach  of  process,  and  the  joint 
contract  was  pleaded  in  abatement,  one  of  the  judges  now  on  King's  Bench* 
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fBayley,  J.,]  invented  a  replication,  that  the  oth«r  persons  joindy  liable  wen 
in  Scotland^  and  had  no  goods,  lands,  or  property,  wifliio  the  jurisdiction  of  the 
court,  by  which  they  might  be  attached,  but  the  court  heU,  that  the  plaintiff 
could  not  by  thesd  facts  entide  himself  to  sue  on  a  joint  contract,  «s  a  several 
one.  Might  the  defendant  below  have  pleaded  in  abatement  the  joint  vootract 
wilh  a  traverse  of  the  bankruptcy  of  Phillips  ?  That  would  be  an  equally  novel 
attempt.  If  the  plaintiff  below,  may  recover  entire  damages  on  this  declaration, 
the  defendant  ^'below,  to  whom  a  right  of  action  would  thereby  accrue,  r«|g| 
subsequent  to  the  bankruptcy  and  certificate  of  PhUlips^  to  sue  PhiUips  ^ 
for  contribution,  could  have  no  test  to  distinguish  how  much  of  the.  damages 
were  recovered  in  respect  of  the  joint  demand,  and  how  much  in  respect  of  his 
separate  debt.  The  rule  is  tlie  same  in  tort.  If  a  plaintiff  sues  two  for  a  joint 
tort,  he  may  recover  against  one  for  a  separate  tort;  but  if  he  gives  evidence  of 
a  joint  tort,  he  cannot  afterwards  proceed  to  recover  in  the  same  verdict  further 
damages  for  another  tort  by  a  single  defendant  The  Court  of  King's  Bench 
have  held  Boviil  v.  fVood,  2  Maule  &  Selw.  23.  that  where  one  of  several 
joint  contractors  is  a  certificated  bankrupt,  the  joint  contract  may  nevertheless 
be  pleaded  in  abatement,  and  that  a  replicaUon  that  the  joint  contractor  is  a 
bankrupt,  and  has  obtained  his  certificate,  is  bad  upon  demurrer.  Yet  that  de- 
claration and  replication  together  place  the  plaintiff  exacdy  in  the  same  situation 
in  which  the  plaintiff  below  places  himself  by  this  declaration,  viz.  that  he  in* 
sis  Is  on  a  joint  contract  as  sole,  averring  the  same  excuse  as  in  this  case,  for 
not  joining  in  the  suit  the  joint  contractor.  In  the  case  of  Noke  v.  Ingham^ 
1  Wils.  89.  it  was  held  that  upon  the  statute  10  ^nn.  c,  15.  the  proper  course 
is,  where  one  of  several  joint  contractors  pleads  his  bankruptcy  and  certificate, 
ibr  the  plaintiff  to  enter  a  nolle  prosequi  against  him,  and  proceed  as  to  the 
other. 

Ckirwood,  for  the  defendants  in  error.     There  is  no  misjoinder  in  the  form 
of  action ;  the  only  question  is,  whether  there  is  a  misjoinder  in  the  character 
of  the  party  sued.     There  is  a  strong  analogy  between  this  case  and  the  case 
of  a  partner  dying.     The  liability  attaches  *aJike  to  the  solvent  and  to  r«|go 
the  surviving  partner.  There  is  a  material  distinction  between  the  case,  *- 
where  one  of  several  joint  creditors,  and  of  several  joint  debtors,  becomes  a 
bankrupt.     In  the  first  case,  the  assignees  of  the  bankrupt  must  join  in  suit ; 
in  the  other,  the  debt  may  be  recovered  against  the  solvent  partner  only.  Boih 
ill  V.  Wood^  is  in  favor  of  the  plaintiff  in  error,  for  it  shows  that  the  joint  con- 
tract ought  to  be  pleaded  in  abatement,  and  cannot  otherwise  be  taken  advan- 
tage of.     It  is  a  most  material  circumstance,  too,  that  it  there  appeared  on  the 
plea,  that  the  bankrupt  was  still  alive,  which  does  not  appear  on  this  declaration, 
bo  that  this  is  reduced  to  the  case  of  survivorship,  for  tlie  continuance  of  his 
life  cannot  be  inferred.     If  the  plaintiff  unite  in  his  declaration  demands  against 
the  defendant  jointly  with  another,  and  demands  against  the  defendant  solely, 
he  may  recover  on  both  in  one  verdict,  unless  the  defendant  think  proper  to 
plead  in  abatement  as  to  parcel  of  the  writ,  which  he  may  do.  Powell  v.  Fidr 
Uirton^  2  Bos.  &  Pull.  420.     So,  in  declaring  against  a  survivor  of  two  part- 
ners, it  is  unnecessary  to  notice  tiie  joint  coutmct.  Hyal  v.  Hare^  Comb.  383. 
Smith  V.  Barrow^  ace,  2  Term.  Rep.  476.      The  questisn  is,  whether  the  de- 
fendant is  sued  in  any  other  than  his  personal  cliaracter ;  for  it  may  be  admitted, 
timi  he  cannot  be  sued  at  once  in  his  personal,  and  in  a  representative  charac- 
ter: but  he  is  sued  in  his  personal  character  only,  when  it  is  shown  that  his 
partner  is  discharged  by  law,  by  reason  of  the  bankruptcy  and  certificate.  The 
statute  10  Jinn.  c.  15.  s.  3.  and  5  G.  2.  c.  30.  s.  7.  speak  of  discharging  the 
bankrupt  from  every  debt  due  at  the  time  he  became  a  bankrupt ;  and  the  cer- 
tificate is  a  bar,  not  to  his  liability  merely,  but  a  bar  to  the  action,  and  dischaiges 
the  bebt;  and  the  statute  40  Geo.  3.  e.  121.  s.  8.  prevents  the  other  1-^.^3 
defendant  *from  recovering  contribution  against  the  bankrupt.  ^ 
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Oifford  in  reply.  It  is  clear  by  BoviU  v.  Wood^  and  Nohe  v.  Ingham^  that 
the  bankruptcy  is  not  such  a  discharge  of  the  debt,  but  that  it  is  necessary  to 
sue  the  bankrupt  together  with  Uie  solvent  partner.  In  the  case  of  a  joint  con- 
tract by  an  infant  or  a  feme  covert,  it  is  not  necessary  to  show  they  were  joint 
contractors,  for  their*s  is  no  contract,  but  here  it  is  admitted  there  did  exist  a 
valid  contract,  but  dischaiged  by  subsequent  matter,  and  in  such  case,  as  well 
the  contract,  as  the  discharge,  must  be  stated.  This  debt  is,  therefore,  due 
from  the  plaintiff  in  error  jointly  with  a  party  necessary  to  be  sued.  It  was 
unnecessary  for  the  plaintiff  in  error  to  plead  in  abatement,  for  the  joint  con- 
tract appeared  on  the  record :  where  the  plaintiff  has  stated  the  defendant's 
plea,  the  defendant  need  not  plead  it.  There  is  this  distinction  between 
aastifnpsit  and  debt,  that  in  assumpsit  the  declaration  sounds  in  entire  damages, 
for  the  whole :  in  debt  there  is  no  incongruity  in  abating  the  writ  as  to  a  single 
count,  because  the  demand  is  severed,  and  each  count  carries  a  specific  part. 
Here  the  damages  being  entire  on  both  sets  of  counts,  the  judgment  is  erroneous. 

Cur,  adv.  vtdtm 

GiBBs,  C.  J.,  on  this  day  delivered  the  opinion  of  the  court.  After  stating 
the  pleadings,  he  proceeded.  These  two  causes  of  action  are  stated  separately 
and  expressly  on  the  declaration.  It  appears  on  the  latter  counts,  that  the 
plaintiff  proceeds  ou  the  express  promise  of  the  defendant  only,  and  upon  the 
first  counts,  as  to  the  promise  of  the  bankrupt,  it  is  shown  that  he  is  taken  out 
of  the  way.  The  omission  of  one  of  several  joint  contractors  as  a  defendant  in 
*1fi4'l  ^^^^P*^9 19  *now  clearly  settled  to  be  matter  of  abatement  only,  and 
•^  if  it  be  not  so  pleaded,  the  action  proceeds  as  if  the  promise  had  been 
made  exclusively  by  the  party  sued  on  the  record.!  A  plea  in  abatement,  sup- 
posing it  available  in  this  case,  might,  therefore,  be  pleaded  to  the  counts  on  the 
joint  cause  of  action:  the  plaintiff  in  error  having  omitted  in  due  season  to  take 
that  course,  which  was  open  to  him,  has  lost  the  only  mode  of  availing  himself 
of  that  defence.  He  has  lost  that  defence  to  the  first  class  of  counts,  and  has 
made  no  defence  to  the  last  class  of  counts.  It  is  now  urged  that  they  cannot 
be  joined.  Why  ?  It  is  said,  the  same  plea  is  not  applicable  to  some  counts, 
which  is  applicable  to  others.  There  is  no  weight  in  that  objection.  In  many 
cases  a  count  on  a  special  contract  is  joined  with  money  counts ;  a  set-off  may 
be  pleaded  to  the  last,  which  is  not  applicable  to  the  first.  So,  here  may  be  a 
plea  of  a  set-off  of  joint  debts  to  the  first  class  of  counts,  and  of  several  debts  to 
the  last,  and  both  of  them  will  be  good  pleas,  reddendo  singula  singulis.  The 
plea  in  abatement  was,  therefore,  the  only  way  in  which  the  plaintiff  in  error 
could  have  availed  himself  of  the  objection  to  the  first  counts,  and  having  omit* 
ted  that  opportunity,  he  has  lost  the  only  mode  he  had  of  putting  forward  this 
answer  to  that  demand,  and  the  plaintiff  below  is  entitled  to  judgment.  I  say 
nothing  on  the  question,  what  would  be  the  case,  if,  before  a  judge  at  nisi 
prius  the  plaintiff  had  offered  evidence  applicable  to  both  demands. 

Judgment  affirmed. 

t  fl  Saund.  291.  h,  n.    1  Chit.  Pi.  30     But  in  mils  an  sealed  eantraeiSt  if  it  appear  from 
the  plaintiff's  pleadings  that  a  party,  who  is  not  »ued,  (and  who  is  not  averred  to  be  dead,) 
execated  the  contract  with  the  defendant ;  exception  may  be  taken  to  the  non-joinder  by 
demurrer,  in  arrest  of  judgment,  or  by  writ  of  error.    2  Anst,  448.    3  t&.  811.    2  Taunt 
.254.    1  Hen,  ^  Mun.  61.    1  Munf.  655.] 
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•SHAWMAN  V.  WHALLEY, 

The  court  will  not  discharge  a  defendant  out  of  cuatody  on  a  defect  in  the  aflidaTit  to  hold 
to  bail,  after  he  haa  given  bail  to  the  sheriff,  and  bail  to  the  action,  which  last  have 
rendered  him. 

Pell,  Seijt.,  moved  to  dischaige  the  defendant  out  of  custody  on  entering  a 
common  appearance,  upon  the  ground  of  a  defect  in  the  affidavit  to  hold  to  bail, 
which  it  is  unnecessary  to  state,  because  his  affidavit  disclosed  a  preliminary 
objection,  namely,  that  a  bail-bond  had  been  given,  and  bail  above  had  been 
since  put  in  for  the  purpose  of  rendering  the  defendant,  and  they  had  rendered 
him.  It  had  been  held  that  after  that  step,  a  defendant  could  not  avail  himself 
of  irregularity  in  the,  Dargent  v.  Fivant^  1  East,  330,  affidavit  to  hold  to  bail 

Per  curiam.  We  can  hardly  get  over  the  authority  of  this  case.  It  shows 
that  the  affidavit  to  hold  to  bail  is  part  of  the  process  for  bringing  the  defendant 
into  court,  and  that  the  irregularity  therein  may  in  due  season  be  taken  advan- 
tage of,  yet  it  may  be  waived  by  any  subsequent  step ;  and  we  think  it  so 
desirable  to  have  a  conformity  of  practice  between  the  two  courts,  that  unless  it 
can  be  shown  that  such  practice  rests  on  mistake,  we  shall  decide  in  conformity 
thereto ;  we,  therefore,  think  the  application  comes  too  late. 

Rule  refused.! 

t  [See  7  Taunt.  458.    Kerval  v.  FoMsett  ei  al,} 


•HUGUENIN  V.  RAYLEY.  [M85 

The  conditions  of  a  life  insurance  required  a  declaration  of  the  state  of  the  health  of  the 
assured,  and  the  policy  was  to  be  valid  only  if  the  statement  were  free  from  all  misre- 
presentation  and  reservation;  the  declaration  described  the  assured  as  resident  at  Fuh- 
erton  Angi^er.  She  was  then  a  prisoner  in  the  county  jail  there  :  Held,  thai  it  was  a 
question  lor  the  jurv,  whether  the  imprisonment  were  a  material  fact  and  ought  to  have 
been  communicated. 

This  was  an  action  upon  a  policy  of  insurance  subscribed  by  the  Albion 
Insurance  Company  upon  the  life  of  Elizabeth  Sivayne.  Upon  the  trial  of  the 
cause  at  the  Sarum  spring  assizes,  1815,  before  DampieryJ,.,  one  defence  was, 
that  there  had  been  a  fraud  in  effecting  the  policy  by  tlie  suppression  of  a  fact 
which  the  contract  required  the  assured  to  disclose.  It  appeared  that  E» 
Swayne^  who  had  been  many  years  resident  in  a  house  of  her  own  in  the 
parish  of  Fi^htrton  ^nger^  but  was  in  December ^  1813,  a  prisoner  for  debt  in 
the  county  jail  in  Ftsherion  Anger ^  then  employed  Mather  to  effect  an  insur- 
ance on  her  life  with  the  defendants :  one  condition  of  the  insurance  was,  that  a 
declaration  should  be  made  of  the  state  of  the  health  of  the  life  insured,  and 
Mather^  reciting  that  he  had  proposed  on  the  behalf  of  Elizabeth  Swayne  of 
ftiiherton  Anger  an  insurance  on  her  life,  which  had  been  accepted  on  the 
declaration  tlien  following,  declared  that  E,  Swayne  did  not  exceed  the  age  of 
sixty-six  years,  and  that  she  was  then  resident  as  above ;  it  was  stipulated  that 
the  policy  should  be  valid,  only  if  the  statement  were  free  from  all  misrepre- 
sentation or  reservation.  For  the  purpose  of  ascertaining  the  state  of  her 
health,  Mather^  by  the  direction  of  the  defendants,  called  in  a  physician,  who 
found  the  subject  in  the  jail,  which  is  in  a  situation  perfecdy  healthy,  confined 
in  a  large  airy  room,  weU  calculated  to  preserve  the  health  of  its  inhabitants. 
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She  was  apparently  about  sixty  years  of  age,  a  fresh-looking  healthy  hale 
woman,  making  allowances  for  her  confinement;  for  confinement  makes  some 
difference  in  the  state  of  health.  He  certified  that  she  was  in  good  health,  and 
*lfi7l  ^^  ^ould  have  noticed  on  his  certificate  *the  fact  of  her  being  in  jail, 
-'  had  he  not  been  led  by  the  circumstance  of  Mather* 8  speaking  of  the 
defendants  by  the  term  '*  our  ofilice,"  to  suppose  he  was^an  agent  of  the  defend- 
ants, and  diat  all  which  he  knew  would  be  communicated,  for  the  witness 
thought  it  a  fact  material  to  the  terms  of  the  contract  to  be  communicated. 
Upon  this  evidence,  Dampier,  J.,  thought,  that  Mather  had  by  contrivance  pre- 
vented the  physician  from  stating  a  fact  to  the  defendants,  which  he  thought 
material  to  the  contract,  and  he,  therefore,  stopped  the  plaintiff's  case,  and  with- 
out hearing  the  defendant's  case  directed  a  nonsuit* 

Best<,  Serjt.,  in  this  term  obtained  a  rule  niH  to  set  aside  the  nonsuit  and 
have  a  new  trial ;  he  urged  tiiat  the  contract  did  not  require  any  statement 
respecting  the  state  of  the  party's  liberty,  or  confinement;  the  defendants 
required  precise  and  particular  information  respecting  certain  facts ;  and  the 
least  mis-statement  on  those  facts,  would,  he  admitted,  be  fatal;  but  the  assured 
was  not  bound  to  disclose  facts  which  were  not  inquired  of,  and  it  would  be  a 
dangerous  doctrine  to  encourage;  it  would  render  necessary  that  an  assured 
should  furnish  the  insurers  with  a  minute  history  of  his  whole  life;  there  was 
a  manifest  distinction  between  misrepresentation  and  silence.  Some  insurance 
ofiices  required  by  their  contract  that  every  thing  should  be  certified  that  was 
material  to  the  risk ;  but  that  was  not  the  case  here ;  and,  therefore,  although 
imprisonment  might,  as  the  physician  stated,  in  a  slight  degree  increase  the 
risk,  that  could  not  invalidate  the  contract  between  the  parties :  at  all  events, 
if  the  holding  back  a  material  fact  would  avoid  the  |>olicy,  it  was  a  question 
that  ought  to  have  been  left  to  the  jury,  whether  the  imprisonment  were  a 
material  fact,  and  the  defendant  ought  to  have  had  the  opportunity  of  bringing 
*ifiQ-i  ^evidence  before  the  jury  to  show  that  it  was  immaterial.  The  court 
^^^  granted  a  rule  nUi. 

I^nn^  Seijt.,  now  showed  cause  against  this  rule.  From  whatever  cause  the 
concealment  originated,  if  there  was  a  concealment  of  that  which  it  was  im- 
portant should  be  known,  it  avoids  the  policy.  The  terms  of  the  declaration 
induce  a  belief,  that  the  residence  in  Fisherton  Anger  was  a  residence  at  large 
there,  the  physician's  evidence  is,  not  only  that  be  thought  it  important  in  the 
construction  of  the  contract,  but  that,  for  physical  reasons,  it  was  material 
whether  the  subject  was  in  prison,  and  debarred  from  air  and  exercise,  or  not ; 
insomuch,  that  he  saw  reason  for  going  beyond  the  matters  expressly  required 
by  the  proposal,  so  far  to  insert  the  mention  of  this  fact  in  his  certificate,  if 
he  had  not  been  misled  by  the  idea  that  Mather  was  the  agent  of  the  defend- 
ants. By  the  terms  '*  without  reservation,"  the  assured  was  bound  to  state 
every  thing,  which  from  its  nature  could  possibly  bear  on  the  subject.  If  this 
fact  had  been  disclosed,  the  defendants  could  have  taken  medical  advice,  whether 
the  imprisonment  would  increase  the  risk.  Unless,  therefore,  the  plaintilf 
could  prove  that  this  fact  could  by  no  possibility  increase  the  risk,  (and  tiie 
nature  of  things  shows  the  contrary,)  it  ought  to  have  been  communicated,  and 
the  defendants  had  a  right  to  have  it  laid  before  them*  that  tliey  might  form* 
their  own  judgment  thereon. 

Adjornalur. 

On  this  day  the  court  relieved  Bett  from  supporting  his  rule.  They  observed 
that  they,  had  examined  the  documents,  and  there  was  nothing  express  in  the 
terms  of  the  policy  which  required  the  imprisonment  to  be  stated,  nor  was  there 
an  omission  of  the  statement  of  any  matter  which  the  ofiice  called  for:  never- 
*1891  ^^^^^^^«  ^^  ^^®  imprisonment  were  a  material  fact,  the  keeping  it  *back 
^  would  he  fatal;  but  it  ought  to  have  been  submitted  to  the  jury,  whether 
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the  omission  of  the  fact  relied  on  was  or  was  not  a  material  omission,  therefore 
there  must  be  a  new  trial. 

Rule  ab8olate.t 

t  [In  the  case  of  T%e  Firemen  ImMuramee  Cempany  ▼.  Walden,  IS  Johns.  513,  it  was 
decided  that  what  facts  in*^the  knowledge  of  the  assured  are  material,  and  necssary  to  be 
communicated  to  the  assurrers,  is  matter  for  the  jury  exclusively  to  determine.  In  support 
of  this  doctrine,  the  following  cases  were  cited  by  Chancellor  Kent :  Doug.  260,  Mae- 
dowall  V.  Fraeer.  Ibid.  306,  n.  Skerley  t.  WUkineon.  1  N.  R.  151,  Littledaie  v.  Dixon. 
Ibid.  14,  Willes  ▼.  Glove.  I  Marshallon  Insurance  (Condyle  ed.)  473,  6.  ».,  Marekail  v. 
Union  Int.  Co.  I  Johns.  522,  Livingtton  v.  Dtlajidd.  3  Dallas  491,  Murgatroyd  w.  Cram- 
ford.  6  C ranch  274,  Livinpton  v.  Maryland  Int.  Co.  Ibid.  338,  Maryland  Ine.  Co.  v. 
Radene.    See  also  1  Hen.  &  Mun.  563,  Pieher^e  Export  ▼.  Duncan  et  al.\ 


JACKSON  V.  Lord  MILSIN6T0N  et  al. 

[1  Marsh.  533.  S.  C] 

Where  the  grantor  of  an  annuity  had  upon  a  mistaken  claim  of  the  grantee,  paid  a  half 
yearly  instalment  for  half  a  year  sooner  than  the  deed  required  it :  Held,  tnat  this  did 
not  avoid  the  annuity. 

A  memorial  describing  an  annuity  bond  as  bearing  date  on  or  about  a  day  namedr  states 
the  date  with  sufficient  certainty. 

A  memorial  of  an  annuity  bond  needs  not  to  state  that  the  heirs  of  the  obligor  are  bound. 

A  memorial  of  an  annuity  deed  stated  a  recital  in  the  deed  that  a  warrant  of  attorney  and 
a  defeasance  had  been  given,  which  recital  shortly  set  out  the  defeaxance ;  held,  that 
this  supplied  the  place  oi  a  substantive  memorial  of  the  defeaiance. 

Vauohan,  Serjt.,  moved  to  set  aside  the  judgment  and  warrant  of  attorney 
which  had  been  given  to  secure  an  annuity,  upon  four  objections:  first,  that  the 
plaintiff  had  insisted  on,  as  due  upon  the  deed,  and  received  from  the  defendant, 
one  half-yearly  instalment  of  the  annuity  commencing  half  a  year  sooner  than 
it  appeared  by  the  deed  and  memorial  that  ihe  annuity  was  to  commence;  and 
as  the  annuity  had  in  fact  been  paid  as  commencing  from  an  earlier  period  than 
the  deeds  described,  he  contended  that  the  grant  of  the  annuity  contained  a  false 
description  of  the  transaction,  and  was,  therefore,  void.  Secondly,  that  the 
memorial,  which  stated  the  bond  to  bear  date  **on  or  about  the  14th  of  May^^ 
did  not  with  sufficient  certainty  contain  the  date.  Thirdly,  that  there  was  a 
defeazance  to  the  warrant  of  attorney,  stipulating  for  a  stay  of  execution  in  case 
of  punctual  payment;  but  that  though  the  memorial  directly  stated  the  warrant 
of  attorney,  it  did  not  state  tlie  defeazance ;  which  it  had  been  held  necessary  to 
state,  ex  parte  AnaeU^  1  Bos.  &  Pull.  65.  Fourthly,  that  the  bond  bound  the 
heirs  of  the  obligor,  but  that  the  memorial  did  not  state  it  to  be  binding  upon 
the  heirs.  The  court  refused  the  application  upon  the  two  first  grounds,  saying 
that  a  payment  made  *by  tlie  defendant  in  his  own  wrong,  not  being  rtiQA 
made  in  pursuance  of  any  previous  agreement  repugnant  to  the  deed,  '- 
was  no  breach  of  the  annuity  act ;  and  that  if  the  ^nd  bore  date  the  14th  of 
May^  that  was  about  the  14th  of  May;  if  it  did  not,  the  false  description  would 
be  fetal;  but  it  was  not  stated  by  the  defendant  that  the  14ih  of  May  was  not 
the  true  date:  upon  the  two  last  grounds  they  granted  a  rule  m«t. 

J?es^  Serjt.,  on  this  day  showed  cause.  The  last  objection  is  disposed  of  by 
the  decision  of  the  Court  of  Exchequer  Chamber  upon  the  case  of  Norwood  v. 
UnderhUl,  in  error,  antef  iv.  346.  As  to  the  other  objection,  the  deed  happens 
to  recite  the  warrant  of  attorney  and  the  defeazance  also,  and  the  deed,  including 
that  recital,  is,  though  unnecessarily,  set  out  at  length  in  the  memorial,  though 
there  is  no  separate  and  substantive  memorial  of  the  defeazance. 
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Vaughan  endeavored  to  support  his  rale  upon  the  ground  that  a  statement 
of  the  defeazance  in  the  memorial  by  way  of  recital  was  insufficient. 

GiBBS,  G.  J.  It  would  be  monstrous  to  set  aside  the  annuity  for  such  an 
objection  as  this.  The  object  of  the  act  is,  that  the  whole  transactions  should 
appear  on  the  memorial.  It  is  correctly  said  by  the  counsel  for  the  defendant* 
and  the  objection  is  countenanced  by  some  earlier  cases,  that  the  defeazance  is 
not  expressly  stated,  but  only  by  way  of  recital  contained  in  another  memo- 
rialized deed ;  but  the  recital  in  the  latter  is  very  full.  The  case  cited  in  1st  BoSm 
4*  PtUL  requires  that  the  defeazance  shall  be  stated  in  the  memorial ;  but  it  does 
mi  say,  that  a  statement  by  way  of  recital  is  not  sufficient.  Without  laying 
*1911  ^^^^^  **^  general  "^principle  to  be  drawn  out  of  this  case,  to  govern  cases 
J  which  may  not  rewiiiUfl  it^  we  tliink  that  this  defeazance  is  sufficiendy 
stated  to  support  the  annuity. 

Rufo^ischaiged. 


FLETCHER  v.  WELLS. 

[1  Marsh.  550.   S.  C] 

A  party  who  would  set  aside  proceedinffs  for  irregularity,  must  apply  instantly  after  the 
irregular  party  has  taken  the  first  further  step ;  iffae  lets  him  take  a  second  further  step, 
he  waves  the  irregularity. 

Best,  Serjt.,  had  on  a  former  day  obtained  a  mle  nisi  to  set  aside  the  service 
of  process  upon  the  ground  that  the  Engluh  notice  was  irregular  in  expressing 
the  year  in  Jlrabic  figures  instead  of  words  at  length.t 

liioaaet^  Serjt.,  now  showed  cause  on  the  preliminary  objection  that  the 
application  was  too  late,  the  defendant  having  permitted  the  plaintifi*  to  execute 
a  writ  of  inquiry. 

Best^  in  support  of  his  rule,  ui^d,  that  the  line  of  practice  established  by  the 
case  of  Band  v»  Barnes,  ante,  vi.  6,  was,  that  so  long  as  the  defendant  himself 
takes  no  step,  he  may  lie  by  while  the  plaintifiT  takes  any  number  of  steps  short 
of  final  judgment. 

Per  curiam.  The  counsel  for  the  defendant  misconceives  the  rule.  It  is, 
that  if  there  has  been  irregularity,  the  party  sufTerinz  is  not  bound  to  move  to 
set  it  aside  within  any  specific  time,  for  he  may  reasonably  suppose  that  the 
opposite  party  will  discover  his  mistake,  and  abandon  his  defective  proceeding; 
but  if  the  party  guilty  of  the  irregularity  takes  one  step  more,  which  shows  that 
he  does  not  mean  to  abandon  his  process,  then  it  is  incumbent  on  the  party 
*1921  ^^''ipl^^'^i^g  ^  apply  instantly  *to  set  it  aside,  for  if  he  takes  a  step  him- 
^  self,  or  permits  the  other  party  to  take  a  further  step,  it  is  a  waiver  of 
the  irregularily.  Here  the  defendant  being  served  with  defective  process,  was 
not  bound  to  move  to  set  it  aside  until  after  the  plaintifiT  had  showed  that  he 
meant  to  act  on  it.  The  plaintive  gave  notice  of  declaration,  upon  which  tlie 
defendant  ought  immediately  to  have  applied;  but  he  lies  by  until  the  plaintifiT 
has  executed  a  writ  of  iuquir)'';  and,  therefore,  he  has  hereby  waved  the 
irregularity. 

Rule  dischaiged. 


t  [See  Eyre  v.  Wohh,  post.  216.] 
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FENTON  V.  ELLIS. 

[1  Marsh.  535.  S.  C] 

An  affidavit  to  hold  to  bail,  statinff  that  the  defendant  if  indebted  to  the  plaintiff  for  goodf 

sold  and  delivered  to  the  defendant,  not  saying  bv  the  plaintiff,  is  bad. 
A  supplemental  affidavit  to  hold  to  bail  not  allowed. 

Shepherd,  Solicitor-General,  had  on  a  former  day  obtained  a  rule  nin  that 
the  bail  bond  given  in  this  case  might  be  delivered  up  to  be  cancelled,  upon  the 
ground  that  the  affidavit  to  hold  to  bail  stated  only  that  **  the  defendant  was 
indebted  to  tlie  plaintiff  for  goods  sold  and  appraised  to  the  defendant,**  not 
adding  by  the  plaintiff,  he  cited  Eyre  v.  Hidton^  ante,  v.  704,  and  Taylor  v. 
Forbes^  11  East,  316,  which  was  brought  before  the  King's  Bench  for  the 
purpose  of  their  reviewing  their  decision  in  CcUhrow  v.  Haggards  8  East,  106. 

Best^  Serjt.,  now  showed  cause :  he  contended  the  affidavit  was  sufficiently 
certain  to  support  an  indictment  for  perjury,  if  the  plaintiff  had  not  sold  the 
goods  to  the  defendant.  At  least,  if  this  affidavit  were  iusufficienl,  the  court 
would  permit  a  supplemental  affidavit  to  be  made. 

'^The  Solicitor-General  supported  his  rule.  r*193 

The  court  said  the  cases  were  too  strong  for  the  plaintiff  to  resist  ^ 
and  they  also  refused  to  permit  a  supplemental  affidavit  to  be  made. 

Rule  dischaiged.t 

t  S.  P.  Hyde  V.  Jacob,  C.  P.,  Hilary  term  1815,  Feb,  7.    Shepherd^  Solicitor- General, 
for  the  plaintiff. 


SAMUEL  BAKER  and  PHCEBE  his  Wife,  and  GEORGE  EGGLESTON 
and  CATHERINE  his  Wife,  v.  W.  DANIEL,  and  W.  DANIEL  the 
Younger,  STEPHEN  DANIEL,  and  JOSEPH  DANIEI-. 

[1  Marsh.  537.   S.  C] 

The  count  in  partition,  writ  to  the  sheriff,  and  his  return,  amended  by  striking  out  words 
of  limitaiion  in  tail,  where  the  title  stated  on  the  count  showed  an  estate  m  fee. 

In  the  writ  of  partition,  the  demandants  counted  that  S.  Feathtrston  being 
seised  in  fee,  had  issue  female  the  plaintiffs  Phcebe^  and  Catherine^  and  Eliza- 
belh ;  that  on  his  decease  the  lands,  being  of  the  nature  of  garvelkind,  which 
immemorially  have  been  partible  between  the  heirs  male,  and  in  default  of  them 
among  the  heirs  female,  descended  in  fee  to  his  three  daughters  as  co-heirs 
female,  in  default  of  heirs  male;  that  they  entered  and  were  seised;  that  Pho^t 
intermarried  with  the  plaintiff  Baker^  and  CcUherine  with  the  plaintiff  EggU- 
$ton,  and  the  husbands  and  wives  respectively  became  seise  J  in  fee  in  right  of 
the  wives  of  one-third  part ;  that  Elizabeth  married  the  tenant  W,  Daniel^  and 
had  issue  the  three  other  tenants ;  that  on  her  death,  by  the  custom  of  gavel- 
kind, W.  Daniel  became  seised,  as  tenant  by  the  courtesy,  of  one  moiety  bf  her 
purpart  for  his  life,  if  he  lived  sole,  the  reversion  in  fee  being  to  the  three  other 
tenants,  to  whom  the  other  moiety  also  descended  in  fee,  and  showed  Uiat  so 
the  demandants  *and  tenants  together  and  without  division  hold  the  r^.Q^ 
premises,  of  t1ie  inheritance  which  was  of  S,  Featlierston^  whose  co-heirs  ^ 
the  said  Plioebe^  Catherine,  and  Elizabeth  were,  whereof  to  the  demandments  S, 
Baker  and  Phcebe,  in  right  of  said  Phcebe^  and  the  heirs  of  their  bodies  begotten, 
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it  belonged  to  have  ooe-third  part  of  the  premises,  and  to  the  demandant  JSggle* 
8ton  and  Catherine^  and  to  t[ie  heirs  male  of  their  bodies  lawfully  begotten,  it 
belonged  to  have  one  other  third  part,  to  be  divided,  to  hold  to  them  respec- 
tively in  severalty.  The  defendants  not  appearing  within  fifleen  days  after  the 
iretum  of  the  writ,  judgment  was  entered,  that  according  to  the  statute  partition 
be  made  between  the  demandants  and  tenants  of  the  tenements  aforesaid,  (not 
saying  of  what  estate.)  The  sheriff  returned  an  inquisition,  wherein  he  recited 
a  writ  commanding  him  to  make  partition,  and  to  deliver  one  equal  third  part  to 
the  demandants  Baker  and  Phoebe^  to  be  holden  to  them  and  the  heirs  of  their 
bodies,  and  one-third  part  to  the  demandants  Eggleston  and  Catherine^  and  the 
heirs  male  of  their  bodies,  and  the  remaining  third  part  to  the  tenants  to  be 
holden  in  severalty ;  and  after  stating  the  division  by  metes  and  bounds,  into 
three  equal  parts,  he  returned  that  he  had  caused  the  first-mentioned  third  part 
to  be  delivered  to  the  demandants  Baker  and  PhoBbe^  to  hold  to  them  and  the 
heirs  of  their  bodies;  and  the  secondly  mentioned  equal  third  part  to  the 
demandants  Egglnton  and  Catherine,  to  hold  to  them  and  the  heirs  male  of 
their  bodies,  and  the  residue  to  the  tenants.  And  the  final  judgment  was,  that 
tiie  partition  aforesaid  be  holden  firm  and  effectual  for  ever. 

Lens.  Serjt.  moved  to  amend  the  count,  and  the  writ  de  partitionefaciendat 
and  the  sherifTs  return,  by  substituting  in  each  of  them  **  the  heirs  of  Phoebe,** 

•iflSl  ^^'*  '*  '^®  ^®^'^  ^^ ^®^'  bodies,"  and  "  the  heirs  of  Catharine"  for  ••  the 
-'  heirs  male  of  their  bodies,"  as  the  fact  was,  and  as  the  title  set  out  in 
the  count  warranted.  He  admitted  that  he  had  found  no  precedent  for  amend- 
ment in  a  writ  of  partition,  but  upon  principle  it  was  reasonable  to  be  done.  It 
came  within  the  reason  of  amendment  of  fines  and  recoveries.  Returns  made 
by  sheriflfs  of  writs  of  seisin  in  recoveries  had  been  amended,  Wafaon,  demand- 
ant ;  Lockiey,  tenant,  2  Wib.  2.  So  in  Fomiedon^  Scott  v.  Perry,  3  Wils. 
206,  an  amendment  had  been  made  by  consent  in  a  real  action.  But 
the  ground  on  which  he  relied  here,  was  that  the  interlocutory  judgment  was 
correct,  for  it  is  not  usual  to  mention  in  the  judgment  what  estate  the  parties 
are  to  have.  In  the  old  precedents,  Rastal,  Partition,  449,  450,  the  sherififs 
return  in  partition  does  not  notice  either  the  quantity  or  quality  of  the  estate 
which  he  gives ;  but  the  writ  to  the  sheriff  and  his  return  pursued  not  the 
judgment  of  the  Court,  which  was  correct,  but  the  count,  which  was  incorrect; 
and  the  statute,  9  &  10  TF.  3.  c.  31,  directs  '<  that  in  default  of  appearance 
with  fifteen  days  after  the  return  of  the  writ  o{  pone,  or  attachment,  the  court 
may  proceed  to  examine  the  defendant's  tide,  and  quantity  of  his  part  and  pur- 
part, and  accordingly  as  they  shall  find  his  right,  part,  and  purpart  to  be,  tliey 
shall  for  so  much  give  judgment  by  default,  and  award  a  writ  to  make  partition, 
whereby  such  proportion,  part,  and  purpart  may  be  set  out  severally."  It 
would  suffice  to  strike  out  the  words  heirs  of  their  bpdies,  and  heirs  male  of 
tlieir  bodies,  without  inserting  any  words. 

The  court  at  first  hesitated,  whether  this  did  not  fall  within  their  general  rule 
of  allowing  no  amendment  in  real  actions,  and  referred  to  the  authorities  col- 

*l9ft1  ^^^^^  ^°  *^  "^^^  ^^  ^^^  ^^^®  Serjt.  Williams,  [2  Williams's  Saund.  46  g. 
J  note.]  They  also  felt  a  difficulty  in  amending  the  return,  which  was  the 
act  of  the  sheriff,  not  of  the  court ;  but  afler  consideration,  they  permitted  the 
amendment,  by  striking  out  the  words  of  entail,  so  that  the  writ  should  stand  as 
a  direction  to  the  sheriff  to  divide  the  lands  generally,  without  saying  what 
estate  he  should  give. 

Fiat. 
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PROTHERO  V.  THOMAS. 

[1  Marsh.  539.    S.  C] 

A  plaintifTfl  attorney,  who,  at  the  defendant's  request,  puts  in  bail  for  him  and  after- 
wards pays  the  debt  and  costs,  needs  not  deliver  a  bill  a  month  before  he  sues  ior  the 
money  so  advanced. 

The  defendant  being  arrested  at  the  suit  of  Prosstr^  in  which  the  plaintiff's 
father  was  the  attorney,  applied  to  the  Plaintifi*,  who  was  also  an  attorney,  and 
not  before  employed  by  the  defendant,  and  happened  to  be  in  the  same  house, 
to  know  if  he  could  do  something  for  him;  upon  which  the  plaintiff  gave  the 
sheriff  an  undertaking  to  put  in  special  bail,  and  tlie  defendant  was  theneon 
liberated.  The  plaintiff  afterwards  put  in  special  bail,  and  on  enquiry  into  the 
nature  of  the  action,  found  it  expedieut  for  the  defendant,  to  pay,  and  the  plain- 
tiflf  did  pay,  the  debt  and  costs ;  the  latter  were  not  taxed.  The  plaintiff  having 
brought  this  action  to  recover  the  amount  he  had  so  paid,  without  making  any 
charge  for  his  own  labor  therein,  it  was,  upon  the  trial  at  the  Monnwuth  spring 
assizes,  1815,  before  Bichards  B.,  objected  for  the  defendant,  on  the  authority 
of  Crowder  v.  Shee^  1  Campb.  437,  that  the  plaintiff  could  not  recover,  because 
he  was  an  attorney,  and  he  had  not  proved  the  delivery  of  a  bill  including  these 
charges,  a  month  before  the  action  commenced.  ^Richards  B.  thought  r»|Q7 
this  was  not  a  case  within  the  statute,  2  Geo,  2.  e.  23.  b.  23,  and  the  ■- 
jury  found  a  verdict  for  the  plaintiff,  which 

PtU  Serjt.  in  this  term  obtained  a  rule  nut  to  set  aside,  upon  the  ground  that 
this  was  a  *' disbursement  in  law,**  within  that  act,  and  being  now  called  on  to 
support  it,  he  maintained  that  by  the  plaintiff  having  paid  the  costs  of  Prosper* s 
action,  without  causing  them  to  be  first  taxed,  he  had  deprived  the  defendant  of 
the  opportunity  of  confining  them  within  reasonable  limits  :  that  the  plaintiff 
had  acted  as  an  attorney  in  this  case,  was  clear,  because  he  had  put  in  bail,  and 
given  undertakings,  and  done  other  acts,  which  none  but  an  attorney  can  do. 
If  a  single  item  in  an  attorney's  bill  is  of  a  taxable  nature,  the  whole  bill  is 
subjected  thereby  to  taxation. 

GiBBs  C.  J.  The  case  cannot  be  put  on  other  grounds  than  the  counsel  for 
the  defendant  has  put  it  on,  but  this  certainly  is  not  a  case  within  the  statute. 
The  statute  applies  to  cases  where  a  person  employed  as  an  attorney  sues  to 
recover  a  compensation  for  his  labor  and  skill.  This  is  a  case  where  the 
defendant  applies  to  the  plaintiff  to  pay  the  debt  and  costs  of  an  action,  in  which 
the  plaintiff  and  his  partner  are  attorneys  for  a  creditor  of  the  defendant.  It  is 
very  true  that  he  thereby  gets  the  costs  of  that  action  into  his  own  pocket,  but  it 
is  not  true  that  the  bill  of  costs  therefore  might  not  have  been  taxed ;  for  if  on 
the  bringing  this  action  the  defendant  had  applied  to  have  had  that  bill  of  costs 
taxed,  he  certainly  might  have  so  done,  but  this  not  being  an  action  by  the 
plaintiff  for  his  fees  for  business  done  as  an  attorney,  it  was  not  *neces-  r»|QQ 
sary  for  him  to  deliver  his  bill  a  month  before  hand,  the  rule  therefore,  *- 
must  be  discharged. 

Shepherdf  Sohcitor-General,  contra. 
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WYNN  V.  SMITHIES,  Clerk. 

[1  Manh.  547.    8.  C] 

If  a  clergyman  who  has  two  livings  resides  within  one  of  the  parishes,  wherein  there  is 
DO  house  of  residence,  it  is  a  sufficient  residence  there  to  exempt  him  without  licence 
from  the  bishop,  from  penalties  for  not  residins  on  his  other  benefice. 

No  licence  is  necessary  for  non-residence  in  the  parsonage-house  of  a  parish  wherein 
there  is  no  such  house. 

Thu  was  an  action  brought  to  recover  penalties  from  the  defendant  for  wil- 
fully absenting  himself  from  his  rectory  of  Little  BentUy^  and  from  his  rectory 
of  St.  Martin  in  Colchester^  at  various  periods  stated  in  the  declaration.  The 
cause  was  tried  before  Wood  B.,  at  the  last  Enex  spring  assizes,  when  it  was 
proved  that  during  the  year  1812,  the  defendant  resided  in  a  house  of  his  own 
in  the  parish  of  St,  Martin^  Colchester^  (in  which  parish  he  had  no  parsonagcr 
house,)  except  for  a  period  of  four  months,  calculated  at  different  times  within 
that  year,  during  which  four  months  he  was  resident  in  his  rectory  house  of 
Little  Bentley,  Wood  B.,  held  that  the  residence  in  the  defendant's  house  in 
St,  Martinis  was  not  only  such  a  residence  there  as  excused  the  defendant 
from  penalties  for  not  residing  during  the  same  period  upon  his  benefice  of  St, 
Martin^ s^  but  that  it  also  was  such  a  residence  as  excused  him  from  penalties 
for  not  residing  during  the  same  period  in  his  parsonage  house  of  lAttle  BetUley^ 
and  he  nonsuited  the  plaintiff*. 

Copley  Seijt.,  in  this  term  obtained  a  rule  nisi  to  set  aside  the  nonsuit ;  he 
contended  that  the  residence  in  the  defendant's  house  was  not,  even  as  to  the 
parish  of  St,  Martin's^  a  sufiicient  excuse  for  not  residing  in  the  parsonage 
house  of  that  parish,  unless  the  bishop's  licence  for  that  purpose  had  been 
*ld91  P^'^^io^B^y  obtained,  *which  had  not  been  done.  This,  he  said,  was 
-1  required  by  the  43  G,  3.  c.  84.  s,  19.  But  even  if  this  were  otherwise, 
the  want  of  a  house  in  St.  Martinis  was  only  an  excuse  for  non-residence  in 
St,  Martin^ s^  but  the  defendant's  abode  there  was  not  such  a  residence  on  one 
of  his  benefices,  as  would  without  the  bishop's  licence,  excuse  a  non-residence 
on  his  other  benefice  of  Little  Bentfy.  This  has  been  decided  in  the  case  of 
Imw  t.  Jbbotsonf  5  Burr.  2722,  and  the  doctrine  is  rather  confirmed  than  nar- 
rowed by  the  subsequent  case  of  Wilkinson  v.  .^//o/,  Cowp.  429.  S.  C.  5 
Burr.  2725,  where  it  is  treated  as  an  excuse,  not  as  residence.  That  sudi  was 
the  true  construction  of  the  statute  against  non-residence,  appears  from  the  act 
54  G,  3.  e,  54,  which  was  made  to  alleviate  the  state  of  the  clergy,  and  the 
indulgence  granted,  is,  that  if  a  pluralist  resides  nine  months  within  the  parish 
whereof  he  is  beneficed  and  where  he  has  no  house  of  residence,  that  shall 
be  deemed  such  a  residence  as  will  exempt  him  from  residing  on  the  bene- 
fice where  he  has  a  house ;  this  is  a  legislative  exposition  of  the  former 
statute,  and  shows  that  before  the  late  act,  either  no  abode  within  the  one  parish 
would  excuse  non-residence  in  the  other,  or  that  a  whole  year's  residence  in 
the  parish  where  he  had  no  house,  was  necessary,  to  exempt  him  from  penal- 
ties for  not  residing  on  the  benefice  where  he  had  a  house ;  but  in  this  case  the 
defendant's  residence  in  St,  Martinis  is  of  eight  months  only. 

As  to  the  first  point.  The  court  held  that  the  gross  absurdity  of  the  proposition 
that  the  bishop's  license  was  necessary  to  excuse  a  rector  living  within  his  par- 
ish, from  residence  in  a  rectory  house  which  did  not  exist,  was  apparent.  As 
to  the  second  point,  unless  the  former  act  43  G,  3.  plainly  made  it  penal  not  to 

•2001   ^^i^^  *^^  ^^^  <"i®  o^  ^®  ^^^  benefices,  where  he  had  a  house,  they 

-^   could  not  find  it  there  enacted  by  the  aid  of  the  subsequent  act,  made 

many  years  after ;  an  act  too,  which  was  intended  to  be  remedial,  and  not  to 

subject  the  deigy  to  penalties  which  did  not  before  exist.    They  granted  how* 
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ever  upon  the  last  point  a  rule  nisi;  and  now  stopping  Best^  Seijt.,  who  would 
have  shown  cause. 

Called  on  Copley  to  support  it,  who  relied  on  Idtw  v.  Ihbotson^  as  going  the 
whole  length  of  the  doctrine  he  contended  for,  though  he  admitted  the  conse- 
quence was  that  where  a  clerk  has  two  benefices,  on  one  of  which  there  is  no 
house,  it  would  have  been,  under  the  statute  of  H,  8.,  illegal  for  him  to  reside 
so  much  as  a  month  in  the  year  in  that  parish ;  and  Goodue  v.  Butler^  6  Rep. 
21.  there  cited,  is  to  the  same  purpose.  The  defendant  takes  on  himself  to 
determine  that,  which  the  law  confides  to  the  discretion  of  the  bishop ;  who 
may  see  reason  to  fix  the  clerk  to  residence  on  the  benefice  where  the  house  is, 
possibly,  for  the  purpose  of  keeping  up  the  parsonage  house. 

GiBBs,  C.  J.  In  Law  v.  Ibbotson^  although  mere  was  no  archidiaconal 
house,  the  court  held,  that  the  defendant's  residence  within  the  archdeaconry, 
in  the  parisli  (f  Bushey^  of  which  he  was  rector,  was  no  excuse  for  his  not 
residing  in  his  parsonage  house  of  Bushey.  The  truth  is,  the  cases  of  Law  ▼. 
Jbboiaon,  and  tfiikinson  v.  ^ilot,  are  irreconcileable.  To  be  sure,  if  one  looks 
at  the  justice  of  the  case,  so  far  as  the  term  is  applicable  to  this  subject,  the 
plaintiff's  doctrine  is  direcUy  counter  thereto ;  for  upon  the  old  statute,  it  would 
be  unlawful  for  a  person  who  had  two  livings  to  reside  at  all,  or,  at  least,  not 
for  a  month  together,  on  that  which  had  no  *house ;  the  evil,  indeed,  is  r«on] 
somewhat  qualified  by  the  late  statute,  but  I  cannot  think  a  statute  ^ 
which  meant  generally  to  divide  the  residence  can  bear  this  construction.  This 
residence  on  a  benefice  where  there  is  no  parsonage  house  is  not  an  excuse ; 
it  is  a  residence.  Suppose  a  person  were  sued  for  not  residing  on  a  benefice 
on  which  he  has  no  house,  and  he  defends  himself  on  the  ground  that  he  did 
reside  within  the  parish.  His  answer  would  be,  he  did  reside  there ;  no,  says 
the  plaintiff,  it  is  only  an  excuse  for  non-residence  :  but  be  that  as  it  may,  it 
seems  to  me  that  for  the  same  reason  for  which  the  statute  excuses  a  cleig)*- 
man  from  the  penalties  of  non-residence,  if  he  reside  in  the  body  of  the  parish 
where  there  is  no  house,  it  ought  to  excuse  him  from  residing  in  the  other  par- 
ish where  there  is  a  house,  for  he  is  performing  his  ecclesiastical  duties  in  the 
first ;  and  I  cannot  believe  it  was  not  intended  to  protect  him  for  non-residence 
in  the  parish  of  B.  where  there  is  a  house,  by  his  residence  on  the  parish  of 
•^.  where  there  is  no  house :  we  think,  therefore,  that  the  nonsuit  is  right,  and 
that  the  rule  must  be  discharged. 

CiiAMBRE,  J.  The  defendant  has  performed  all  the  residence  which  the  na- 
ture of  the  case  admits :  if  there  be  a  house,  he  must  reside  in  it,  if  there  be 
none,  he  must  live  in  the  parish.  Why  is  a  clergyman  who  has  two  livings  to 
consult  the  bishop  on  which  of  them  he  shall  reside,  when  the  law  gives  him 
the  opdon  to  reside  on  which  of  them  he  will  ?  In  the  case  of  Law  v.  Ibboi- 
8on^  the  Court  of  King's  Bench  took  up  the  opinion,  that  the  defendant  had 
nothing  to  do  in  his  archdeaconry,  no  duty  to  perform  for  it,  and,  therefore,  that 
the  defendant  ought  to  reside  in  his  rectory  house  of  Bushey:  but  Willdnaon 
V.  AUoU  is  a  later  case,  and  it  completely  overrules  Law  v.  Ibbotson. 

Dallas,  J.,  concurring,  the 

Rule  was  dischniged. 


*£02] 
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•ROGERS  V.  PITCHER. 

[1  Marsh.  541.  S.  C] 

In  replevin  proof  of  payment  of  rent  to  the  avowant  is  prama  facie  evidence  that  he  ia  the 
owner  of  the  land. 

But  in  a  case  where  the  plaintiff  did  not  orie[inaIIy  receive  the  possession  of  the  land  from 
the  avowant,  it  is  competent  to  the  plainiiiT  to  rebut  the  title  of  the  avowant  bv  show- 
ing I  hat  be  paid  rent  under  circumstances  which  did  not  entitle  the  avowant  to  the  rent. 

And  such  evidence  may  be  given  on  the  issue  non  tenuit  modo  et  forma. 

Semble,  that  tenant  in  elegit  may  enter  by  virtue  of  the  writ  of  elegit  without  ejectment. 

This  was  an  action  of  replevin.  The  defendant  avowed  for  two  years'  rent 
due  to  himself  on  the  24th  of  June,  1814,  on  a  demise  of  the  closes  in  which, 
&c.,  at  the  rent  of  7/.  10«.  per  annum,  payable  half  yearly.  The  plaintiO* 
pleaded  that  she  did  not  hold  the  closes  in  which,  &c.  as  tenant  to  the  defend- 
ant under  the  supposed  demise  thereof,  in  manner  and  form  as  the  defendant 
had  alleged.  The  defendant  took  an  issue  thereon,  which  was  tried  at  the  Mon- 
mouth,  spring  assizes,  1815,  before  Richards,  B.,  to  whom  it  was  stated,  that 
the  object  of  this  cause  was  to  try  the  validity  of  a  deed  granted  by  Price,  a 
former  owner  of  the  land,  to  Mrs.  Baker,  The  defendant,  on  whom  the  issue 
l^iy,  proved  a  receipt  given  by  an  agent  of  the  defendant  named  Jiram^  to  the 
plaintifT,  for  a  year's  rent  paid  by  the  plaintilT  through  the  hands  of  her  son  to 
tlie  defendant,  due  at  Midsummer,  1812,  for  one  moiety  of  the  Ty  Cooch  farm, 
the  meaning  of  which  was  explained  to  be,  that  the  estate  called  Tt/  Cooch 
farm,  had  belonged  to  Price,  who  had  demised  it  to  the  plaintiff  at  15/.  per 
annum,  rent;  and  afterwards  being  indebted  to  the  avowant,  had  given  him  a 
warrant  of  attorney  to  confess  a  judgment,  which  was  dockeited  in  Februari/, 
1810,  and  the  avowant  in  1811,  sued  out  a  writ  of  elegit;  and  the  plaintiff 
having  notice  that  the  sheritf  had  under  that  writ  taken  an  inquest  and  set  out 
the  several  closes  in  which,  &c.  as  a  moiety  of  the  premises,  and  relumed  that 
he  had  delivered  them  to  the  defendant,  although  he  the  defendant  had  not  re- 
eovered  the  premises  in  ejectment,  the  plaintitt'  had  attorned,  and  paid  rent  to 
him  for  a  moiety.  The  defendant  had  also  exercised  certain  acts  of  owner- 
*20a1  sliip*  hy  selling  coppice  wood  standing  on  *the  farm.  The  defendant 
•^  rested  on  this  case.  The  plaintiff  proposed  to  answer  it,  by  showing 
that  the  defendant  was  not,  at  the  time  of  her  former  payment,  or  now,  entitled 
10  the  rent:  the  defendant  objected,  that  by  the  payment  of  rent,  the  plaintiff 
had  acknowledged  himself,  the  defendant,  to  be  her  landlord,  and  was  now  es- 
Uipped  from  contesting  his  title.  Richards,  B.,  held  that  the  proof  of  payment 
of  rent  made  a  good  prima  facie  case  for  the  avowant,  but  that  it  was  capable 
of  being  answered  by  other  evidence ;  but  reserved  the  point.  Whereupon  the 
plaintiff  answered  this  case,  by  proving  that  Price  being  indebted  to  Sarah 
Baker^  in  207/.  for  several  sums  of  money,  lent  in  consideration  thereof,  and 
of  89/.  more  than  paid  to  him,  which  sums  together  were  the  full  value  of  the 
farm,  in  1809,  conveyed  the  premises  in  fee,  by  deed  and  fine,  to  Mrs.  Baker, 
and  had  paid  rent  to  her  before  and  since  she  paid  rent  to  the  avowatit.  The 
plaintiff  also  insisted,  that  even  if  this  deed  were  to  be  postponed  to  tho  efegif, 
the  avowant  was  at  most  only  tenant  in  common  with  Mrs.  Baker.  To  rehut 
the  evidence  of  the  prior  conveyance,  the  avowant  impugned  the  fcup}0  ed  debt 
to  Mrs.  Baker,  as  fictitious;  that  no  money  passed  from  her,  and  ttiat  the  con- 
veyance to  her  was  fraudulent,  and  made  only  for  the  purpose  of  shiekli  ig  the 
possession  of  Price,  This  suggestion  was  in  some  measure  fortified  by  the 
facia  that  the  deed  was  all  in  the  hand-writing  of  Price,  who  was  an  attorney ; 
that  Mrs.  Baker,  was  his  housekeeper,  and  that  she  had  said,  that  slie  was 
entitled  to  one  moiety  of  the  value  of  the  wood  which  the  avowant  haa  solii, 
thereby  seeming  to  admit  the  avowant's  title  to  the  other  half.  The  jury,  how- 
ever, giving  credit  to  the  deed,  found  a  verdict  for  the  phiintiC 
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Pell,  Seijt.,  in  this  tenn  moved  for  a  rule  nun  to  set  aside  the  verdict  and 
enter  a  nonsuit,  upon  a  supposition  *tbat  the  plaintiff  had  insisted  at  the  r*oo4 
trial,  and  that  Richards,  B.,  had  accordingly  holden,  that  the  proof  of  *- 
payment  of  rent  to  the  avowant  was  not  prima  faw  evidence  of  his  title  as 
lessor,  and  that  he  was  bound  to  go  into  his  title  upon  the  issue  of  non  tenuit 
modo  et  forma,  which  was  the  very  mischief,  he  said,  which  the  statute  1 1 
G.  2.  c.  19.  8.  22.  was  intended  to  prevent.  If  the  plaintift'  had  meant  to  con- 
test the  avowant's  title,  he  should  have  pleaded  nil  habmt  in  tenementis.  The 
court  granted  a  rule  nisi,  expressly  on  the  point  that  the  avowant  was  entitled 
to  stand  on  his  proof  that  the  plaintiff  had  paid  him  rent,  as  sufficient  prima 
facie  evidence  to  support  his  avowry,  and  that  unless  that  case  was  answered 
by  the  plaintiff,  he  was  not  bound  to  go  further. 

Shepherd,  Solicitor-General,  and  yaughan,  Serjt.,  now  showed  cause.  They 
urged  that  a  demise  of  these  specilic  closes  at  an  entire  rent  of  7/.  10^.  could 
not  be  supported;  for  the  old  demise  by  Price,  having  never  been  determined, 
was  still  in  force,  and  the  plaintiff  was  entitled  only  to  a  moiety  of  the  rent  of 
15/.  which  was  reserved  for  the  whole  farm,  as  a  tenant  in  common  of  that  rent: 
but  he  was  not  entitled  even  to  that:  before  a  tenant  in  elegit,  can  claim  rent 
from  a  lessee  of  the  land,  or  enter  upon  the  possession  of  a  defendant  who  has, 
before  the  elegit,  personally  occupied  the  land,  he  must  not  only  have  the 
moiety  of  the  land  set  out  by  the  sheriff  by  metes  and  bounds,  but  must  recover 
judgment  in  ejectment  for  that  moiety,  to  entide  him  to  enter.  The  sheriff 
cannot,  after  he  has  set  it  out,  give  him  any  possession  merely  by  virtue  of  the 
writ  of  elegit,  nor  can  the  tenant  in  elegit  himself  enter  by  force  thereof.  If 
the  avowant  could  by  the  mere  writ  entitle  himself  to  the  rent,  the  plaintiff 
would  be  under  the  hardship  of  paying  rent  *twice  over  to  two  different  r^^yt^^ 
landlords.  Payment  of  rent  works  no  estoppel ;  it  is  only  evidence  of  ^ 
the  title  of  the  payee,  but  capable  of  being  rebutted.  And  there  is  a  wide  dis- 
tinction between  the  case  where  a  tenant  has  actually  received  the  possession 
of  land  from  one  who  has  no  title,  and  tlie  case  where  he  has  merely  attorned 
by  mistake  to  one  who  has  no  tide.  In  the  first  case,  it  is  not,  indeed,  com- 
petent for  the  tenant  to  question  his  lessor's  tide,  but  the  estoppel  is  by  his 
accepting  the  possession  from  him,  not  by  the  payment  of  rent.  If  there  be 
tenant  pur  auier  vie,  who  demises,  and  cestui  que  vie  die,  the  lessee  is  not 
estopped  from  showing  that  the  death  has  determined  his  demise.  So,  if  pay- 
ment of  rent  be  obtained  by  fraud,  it  may  be  shown. 

Pell  and  Bough  Serjts.,  in  support  of  the  rule.  Upon  the  Judge's  report  it 
appears  that  the  question  led  to  the  jury  was  on  the  validity  of  the  deeds  to 
Mrs.  Baker,  a  question  which  arose  only  indirectly :  and  diverted  their  atten- 
tion ftom  the  principal  point  in  issue^  which  has  never  been  submitted  to  the 
jury,  viz,  whether  the  Plaintiff  held  in  the  manner  alleged :  that  question 
therefore  ought  to  be  tried  again.  In  the  case  of  Sylliean  v.  Stradling,  2  Wils. 
208,  a  question  arose  whetlier  the  plea  of  nil  habuit  in  tenementis  could  be 
pleaded  to  an  avowry  and  cognizance  for  rent.  Lord  Camden,  who  was  at  first 
inclined  to  support  it,  ultimately  agreed  with  the  rest  of  the  court,  that  it  was 
taken  away  by  the  statute.  If,  on  the  issue  whether  the  plaintiff  held  in  manner 
and  form,  she  can  be  permitted  to  disprove  her  lessor's  tide,  the  title  of  a  land- 
lord may  in  all  cases  of  avowry  for  rent  come  into  question,  contrary  to  the 
intent  of  the  statute,  1 1  Geo.  2.  There  is  no  pretence  to  say  this  rent  was  paid 
under  a  mistake,  for  the  plaintiff  was  acquainted  *with  all  the  circum-  rtoAA 
stances.  The  statute,  1 1  Geo,  2.  c.  19.  jr.  1 1,  which  renders  attornments  ^ 
void,  contains  a  particular  exception  of  attornment  made  pursuant  to  a  judgment 
at  law ;  and  such  must  be  an  attornment  to  a  tenant  in  elegit,  aqd  others  holding 
under  executions. 

GiBBs  C.  J.  This  case  has  at  different  stages  presented  different  forms. 
As  it  was  moved,  I  should  certainly  have  thought  there  ought  to  be  a  new  trial ; 
for  if  the  avowant  had  at  the  trial  been  told,  that  the  receipt  of  rent  was  oot 
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prima  fadt  evidence  to  proceed  on,  and  that  he  must  make  out  a  strict  title,  I 
should  have  thought  that  he  had  proved  a  sufficient  case.  But  it  appears  that 
the  judge  suffered  the  defendant  to  prove  this  case,  and  that  he  then  insisted 
that  the  plaintiff  was  precluded  from  disproving  the  case  which  he  the  defendant 
had  made.  The  judge  thought  the  plaintiff  was  not  precluded  from  disputing  the 
title  of  the  defendant,  and  permitted  him  to  go  into  evidence  for  that  purpose, 
which  was  this.  The  estate  had  belonged  to  Pnce.  The  plaintiff  had  held  this 
estate  as  tenant  to  Prxct.  When  the  plaintiff  paid  rent  to  the  defendant,  the  latter 
had  an  dt^  against  Pnee,  had  extended  the  eslate,  and  had  a  moiety  deUvered  to 
him  by  metes  and  bounds,  on  which  delivery  the  defendant  would  be  entitled  to 
the  rent  of  one  moiety,  and  the  other  would  be  paid  to  Prict.  These  facts  were 
tnie,  and  on  them,  if  they  were  all,  the  defendant  would  be  entitled  to  the  rent 
of  a  one  moiety.  It  is  said,  that  the  avowant  had  no  title,  because  he  had  not 
recovered  in  ejectment  his  moiety ;  but  I  have  no  doubt,  that  the  sheriff  may 
deliver  the  moiety,  and  enter  upon  it;  except  that  where  the  land  is  under  a 
previous  demise,  as  in  this  case  it  is  to  the  plaintiff,  whatever  elder  term  the 
sheriff  finds,  he  cannot  disturb  the  previous  title  of  the  tenant  in  possession : 
^cm-i  *s^  he  can  do  is  to  put  the  avowant  into  the  state  of  landlord :  if  the  land 
'-■  had  been  in  the  possession  of  the  former  owner,  the  sheriff  might  have 
delivered  actual  possession  :  where  it  is  in  the  possession  of  a  tenant,  the  sheriff 
sets  it  out  by  metes  and  bounds,  and  the  tenant  is  bound  thence*forward  to  pay 
rent  for  his  moiety  to  the  tenant  by  e/e^7.  This  is  a  case  in  which  attornment 
was  not  necessary  before  the  statute  of  attornments,  because  tenant  by  elegit 
was  in  by  judgment  of  law,  to  whom  attornment  was  not  necessary.  I  am 
aware  that  it  has  in  several  places  been  said,  that  the  tenant  in  tlegU  cannot 
obtain  possession  without  an  ejectment,  but  I  have  always  been  of  a  different 
opinion.  There  is  no  case  in  which  a  party  may  maintain  ejectment,  in  which 
he  cannot  enter.  The  ejectment  supposes  that  he  has  entered ;  at  least,  that 
he  has  leased  to  another,  and  that  that  other  has  entered ;  and  that  the  lessor 
may  do  it  by  another,  and  not  enter  himself,  is  not  very  intelligible.  I  would 
not  however  consider  the  present  Case  as  now  deciding  these  points,  which  I 
only  throw  out  in  answer  to  aigument  that  has  been  tised.  This  is  a  case  to 
which  the  doctrine  does  not  apply ;  for  no  ejectment  could  be  in  this  case 
maintained,  there  being  a  tenant  who  was  en  tided  to  retain  possession.  It 
turned  out,  that  Price^  being  indebted  to  Mrs.  Baker ^  had  previously  to  the 
avowant's  judgment  conveyed  the  premises  to  her  in  satisfaction  of  the  debt. 
It  is  quite  clear  that  Mrs.  Baker  was,  after  the  execution  of  this  deed,  entitled 
to  distrain  on  the  plaintiff  during  her  tenantcy  for  the  rent.  The  avowant  con- 
tends that  because  the  plaintiff  has  once  paid  the  rent  to  him,  in  ignorance  of 
tiiis  fact,  she  is  become  irretrievably  his  tenant.  No  such  law  is  laid  down  in 
any  book.  Till  the  statute  of  Anne^  if  a  lord  conveyed  a  reversion,  by  the 
attornment  of  the  tenant  the  rent  would  pass,  though  not  before  attornment;  but 
*20fi1  ^^  ^^^^^  *yGt  was  supposed,  that  attornment  alone,  without  any  convey- 
^  ance,  would  carry  the  rent.  Unquestionably  the  law  is  not  so.  It  is 
so  plain  a  proposition,  that  I  did  not  expect  to  find  any  authority  for  it,  nor  have 
1  found  any  case  decided  on  it :  but  I  find  a  case  of  fViUiufM  v,  Bartholomew^ 
1  Bos.  &  Pull.  326,  where  a  tenant  had  paid  rent  to  a  remainder  man,  suppos* 
ing  that  the  tenant  for  life  had  forfeited  her  estate  by  a  marriage  which  had 
been  actually  solemnized,  but  it  proved  to  be  void,  and  the  tenant  was  obliged 
to  pay  the  rent  over  again  to  the  tenant  for  life.  It  was  argued,  that  if  the 
remainder  man  had  distrained  and  avowed  in  replevin,  the  tenant  could  have 
made  no  answer.  Buller  J.  says,  I  see  no  difDculty  in  that:  the  tenant  would 
have  proved  that  his  attornment  proceeded  on  the  misrepresentation  of  him  who 
claimed  as  remainder  man,  and  he  might  have  shown  that  the  widow  was  still 
alive  and  entiUed.  The  facts  which  were  stated  in  that  case  were  true,  in  like 
maimer  as  all  that  is  stated  here  by  the  avowant  is  true.  The  payment  of  rent 
heie  arises  a  presumption  that  the  party  receiving  it  has  a  good  title  to  the  rent ; 
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but  it  is  a  presumption  only,  and  capable  of  being  rebutted.  &/llivan  r. 
Stradling  is  rather  unnecessarily  pressed  into  this  case,  tiiough  there  is  nuch 
weight  in  the  arguments  there  urged,  and  it  is  certainly  settled  that  the  person 
holding  uoder  another  by  a  demise  without  indenture  cannot  plead  that  his  lessor 
nU  habuit  in  tenementis.  The  same  doctrine  which  I  now  lay  down,  was  held 
by  Bayley  J.,  in  an  ejectment  at  Shrewsbury  for  cottages,  for  which  rent  had 
been  paid  to  the  corporation :  the  payment  of  rent  was  certainly  prima  facie 
evidence  of  their  title.  My  brother  Bay  let/  held  that  the  defendants  havin-r 
disclaimed  to  hold  under  the  corporation,  that  was  equivalent  to  a  notice  to  quit, 
and  left  them  at  liberty  *to  show  who  was  the  real  proprietor  of  the  r^oAn 
soil.  This  doctrine  must  be  taken  with  reference  to  the  subject  matter,  *- 
and  to  the  case  in  which  it  is  laid  down.  It  was  not  a  case  in  which  the 
tenantd  had  been  originally  led  into  possession  by  the  corporation :  if  it  had 
been,  I  should  have  thought  the  defendants  never  could  have  disputed  the  title 
of  the  corporation,  while  they  continued  in  possession  ;  but  these  were  cottages 
built  on  the  waste,  and  the  corporation  claimed  to  be  lords  of  the  manor,  and 
claimed  rent ;  and  the  tenants,  who  had  at  first  acquiesced,  being  afterwards 
advised  of  other  landlords,  disclaimed  to  hold  of  the  first.  I  am  therefore  of 
opinion,  that  the  rule  ought  to  be  discharged. 

Chambre  J.  It  would  be  extremely  mischievious  if  the  tenants  of  persons  who 
have  property  in  land,  could,  by  colluding  with  other  persons,  and  denying  their 
les8or*s  title,  put  their  landlords  on  proof  of  title ;  many  tides  resting  on  posses- 
sion only.  Therefore  the  law  requires  that  there  should  be  very  strong  evidence 
to  rebut  the  case  arising  from  the  payment  of  rent.  It  ought  to  be  in6nitely 
stronger  in  a  case  where  the  tenant  denies  the  tide  of  the  person  from  whom  he 
received  his  possession:  yet  even  there,  in  some  cases,  as  of  the  land  bein^ 
recovered  by  a  judgment  from  his  lessor,  it  is  competent  for  a  tenant  to  show 
that  the  lessor's  tide  has  ceased.  Here  the  plaintiff  is  in  possession :  the 
defendant  obtains  a  judgment  and  ele^t,  a  circumstance  very  well  calculated  to 
mislead  the  person  in  possession,  and  to  induce  her  to  recoornize  the  tide  of  tlie 
defendant ;  but  it  might  be,  that  this  was  not  a  sufficient  title  ;  in  this  case,  not 
this  point  only  came  into  inquiry,  but  there  was  a  further  inquiry  of  the  validity 
of  a  certain  deed,  whereby  the  premises  were  conveyed  to  Mrs.  Baker,  and 
that  point  has  been  tried  twice,  in  the  present  action  and  in  another  previous 
""action  at  lawf.  I  should,  on  various  circumstances  of  this  report,  have  rtoin 
been  as  well  satisfied  if  the  verdict  had  been  the  other  way,  seeing  *■ 
ground  to  believe  that  the  deed  was  intended  to  cover  the  possession  of  the 
grantor.  But  after  two  verdicts,  both  concurrent,  I  would  not  now  grant  a  third 
trial.  One  circumstance  is  that  of  Mrs.  Baker  claiming  one  moiety  of  the 
wood,  under  the  idea,  probably,  that  the  defendant  was  entitled  under  his  elegU 
to  the  other  moiety,  which  could  not  be,  if  the  deed  were  good. 

Dallas  J.,  was  of  the  same  opinion.  The  rule  is  clear,  that  generally  a 
tenant  cannot  dispute  his  landlord's  title  ;  but  here  it  comes  to  this  question, 
whether  after  a  person  has  been  in  possession  under  another  lessor,  if  lie  is 
persuaded  to  attorn  under  circumstances  which  do  not  warrant  it,  it  may  not  be 
open  to  him  to  prove  that  the  rent  was  paid  without  sufficient  ground.  And  I 
think  it  is.  As  to  the  merits,  I  shall  say  nothing ;  hut  the  case  was  once  uied 
before  me,t  and  I  saw  no  ground  to  impeach  the  deed. 

Rule  discharged. 

t  That  was  an  ejectment  brought  by  the  avowant  to  recover  the  premises  ander  ihii 
elegit,  in  which  he  tailed. 
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WARD  and  WIFE  v.  HUNTER. 


A  statement  by  a  debtor  made  to  an  ezecator  that  the  testator  always  promised  not  to 
press  the  defendant  for  a  debt,  is  not  evidence  to  prove  a  promise  to  pay,  made  to  the 
testater  within  six  years. 

This  was  an  action  brought  by  an  executrix,  for  the  price  of  meat  sold  and 
delivered  by  the  testator  in  his  lifetime  to  the  defendant.  The  declaration  aver- 
•:2]i1  ^^  ^^^y  promises  to  pay  the  testator.  The  defendant  ^pleaded  the 
^  statute  of  limitations,  and  at  the  trial  of  the  cause  at  the  last  spring  as- 
sizes for  Rutland,  tlie  only  evidence  to  take  the  case  out  of  the  statute,  was  a 
note  without  date,  written  by  the  defendant  to  the  executrix,  in  which  she  said, 
^the  testator  always  promised  never  to  distress  me  for  it."  After  the  verdict 
for  the  plaintiff,  Copley,  Serjt.,  had  obtained  a  rule  nisi  to  set  it  aside  and  enter 
a  nonsuit,  upon  the  ground  that  these  words  contained  no  evidence  of  any 
promise  made  by  the  defendant  within  six  years  to  pay  the  testator. 

Lena,  SerjL,  now  showed  cause,  and  insisted  that  ii  was  a  question  for  a 
jury,  whetlier  there  had  not  been  a  promise  made  within  six  years  to  the  tes- 
tator, who  was  proved  to  have  been  alive  within  that  time ;  for  if  the  defendant 
had  not  acknowledged  the  debt  to  him,  and  asked  for  time,  the  testator  would 
have  had  no  occasion  to  promise  not  to  distress  her. 

Per  curiam,  stopping  Copley.  When  the  courts  determine  that  an  acknow- 
ledgment is  evidence  of  a  new  promise  then  made,  it  must  be  of  a  promise  made 
by  a  person  competent  to  make  it,  and  to  a  person  who  is  in  existence  to  re- 
ceive it.     We  liave  gone  far  enough. 

Rule  absolute.! 

T  [See  the  recent  decisions  on  the  statute  of  limitations  collected  by  Mr.  Howe,  m  his 
note  lo  the  case  of  Halliday  v.  JVard,  3  Campb.  32.] 
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EDWARDS  V.  SYMONS. 

f  1  Marth.  24.  S.  C,\ 

Devise  of  a  fee  simple  estate  expectant  on  the  decease  of  B,  to  trastees  and  their  execn- 
tors,  to  receive  and  apply  the  rents  to  the  maintenance  and  advancement  of  six  of  the 
testator^s  children  till  the  youngest  was  twenty-one,  and  then  to  his  said  six  children 
and  the  survivors  and  survivor  of  them,  their  heirs  and  assigns  for  ever,  as  tenants  in 
common :  Held,  that  all  such  devisees  as  survived  the  testator  took  on  his  decease  s 
vested  estate  in  fee  in  common. 

This  was  a  case  directed  by  the  Court  of  Chancery  for  the  opinion  of  the 
Judges  of  the  Court  of  Common  Pleas. 

Thomas  Luce,  being  seised  in  fee  of  freehold  estates  in  or  near  Saltash,  by 
his  will  dated  the  5th  of  ^pril,  1794,  properly  executed  and  attested  for  devis- 
ing freehold  estates,  and  purporting  to  dispose  of  all  his  worldly  estate,  both 
real  and  personal,  after  bequeathing  lo  four  ^daughters,  Mary  Rowty  rMii 
Sarah  Traits  and  Arm^  and  Margaret  Luct^  one  shilling  each,  and  to  ^ 
his  eldest  son  James  iMce^  one  shilling,  to  be  paid  when  his  children  should 
attain  their  respective  ages  of  twenty-one  years,  the  testator  devised  all  his  free- 
hold, copyhold  farm,  and  lands,  called  Luce^s  tenements,  which  he  was  entitled 
to  upon  the  death  of  his  mother,  to  J.  Doidge,  and  William  Trails  and  their 
survivor,  his  executors  and  administrators,  upon  trust  to  receive  and  apply  the 
rents  for  the  maintenance,  education,  and  advancement  of  his  six  children,  Johjh 
Thomas  f  Henry,  Drancis,  fVUliam,  and  Elizabeth  $  and  immediately  on  Elis' 
abttht  attaining  twenty-*one  years,  then  he  devised  all  his  said  freehold  and  copy* 
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hold  premises  to  his  said  six  children,  and  to  the  sunrivors  and  survivor  of  them* 
their  heirs  and  assigns,  for  ever,  to  hold  as  tenants  in  common,  and  not  as  joint- 
tenants.  And  he  thereby  chai]g[ed  all  his  lands  with  the  payment  of  his  debts 
and  funeral  expences.  The  testator  also  made  a  codicil,  dated  the  7th  of  ^pril^ 
1794,  properly  executed  and  attested  for  devising  freehold  estates,  and  thereby 
ordered  that  hb  daughter  Jinn  should  share  and  share  alike  with  his  five  sons, 
John^  Thomas^  Henry^  Frands^  and  WiUiam^  and  his  daughter  Elizabeth^  of 
the  freehold,  copyhold  lands  and  premises  mentioned  in  his  will,  in  addition  to 
what  he  had  given  her  in  and  by  his  will.  And  he  thereby  confirmed  his  will 
in  all  other  parts  thereof.  The  testator  died  in  Fd^ruary^  1790,  without  having 
revoked  his  will  or  codicil,  leaving  James,  his  eldest  son  and  heir  at  law,  and 
his  sons  Jo  An,  TTionuu,  and  WiUiam^  and  daughters  Elizabeth  and  Ann,  five 
of  the  devisees  named  in  his  will  and  codicil,  him  surviving;  Henry,  and  Fran- 
CIS,  the  two  other  devisees,  having  died  in  the  testator's  lifetime.  Thomas 
iMct,  the  son,  one  of  the  devisees,  died  in  1800,  without  issue,  and  intestate, 
before  the  testator's  daughter  Elizabeth,  attained  the  age  of  twenty-one  years, 
*2151  ^^^^^  ^^®  *^^^  ^^  1811.  The  plaintifif  had  filed  his  bill  in  Chancery  for 
^  a  partition,  claiming  to  be  entitled  to  one-fiAh  of  the  devised  estate,  as 
having  been  conveyed  to  him  by  Jamts  lAite,  on  whom,  he  insisted,  such  share 
descended  upon  the  death  of  Thomas  Luce,  his  brother ;  and  the  question  was, 
whether  Thomas  lAice,  the  son,  had,  at  the  time  of  his  death,  any  and  what 
estate  in  reversion  in  the  freehold  estate  of  the  testator,  or  in  any  and  what 
share  or  portion  thereof,  which  on  the  death  of  Thomas  Luce,  the  son, 
descended  on  his  heir  at  law. 

Lens,  Seijt.,  for  the  plaintifif,  argued  that  the  words  when  and  then,  in  a  will, 
do  not  create  a  contingency  on  which  the  estate  is  to  vest,  but  that  where  it  is 
provided  what  shall  be  done  with  tlie  rents  of  the  estate  in  the  mean  time  until 
a  devisee  comes  of  age,  and  that  then  he  shall  take,  the  estate  vests  ab  initio  in 
the  devisee,  though  he  cannot  assume  the  management  of  it  until  the  period  di- 
rected by  the  will.  This  had  been  determined  in  several  cases ;  Doe,  on  demise 
of  Wheedon  v.  Lea,  3  T.  R.  41,  which  refers  to  Goodtitle,  on  demise  of  Hay* 
ward  V.  Whitby ;  1  Burr,  228,  and  in  both  of  them  there  is  a  reference  to 
Boraston^s  case,  3  Go.  10.  Rose,  on  demise  of  Fere,  v.  Hill,  3  Burr.  1881, 
is  a  still  stronger  case  in  point  for  making  this  to  be  a  tenancy  in  common,  for 
there  the  devise  was  to  them  and  the  survivors  and  survivor  of  them,  which  latter 
words  are  not  in  Goodtitle  v.  fVhitby,  In  the  case  of  Blisset  v.  Crantvelf,  3 
Lev.  373,  the  reason  is  assigned  for  construing  it  to  be  a  tenancy  in  common, 
that  it  b  better  for  the  posterity  of  the  taker  that  they  should  have  several,  than 
joint  estates.  In  this  case,  if  some  of  the  children  had  married  and  had  issue,  and 
*21ftl  *^^^  ^^^^  before  Elizabeth  had  attained  her  full  age,  if  this  devise  be 
J  construed  to  create  a  jointptenancy,  that  issue  would  have  been  disinher- 
ited. Derm,  ex  dim.  Satterthwaite  v.  Satterthwaite,  is  in  point  as  to  the  im- 
mediate vesting  of  the  estate.  Thomas  Luce,  therefore,  upon  surviving  his 
father,  took  a  vested  interest  in  common  in  fee,  to  which  he  was  entitled  in 
possession  upon  Elizabeth  attaining  her  full  age ;  and  upon  hb  death,  it  parsed 
to  his  eldest  brother  James,  as  hb  heir  at  law. 

Ckfpley,  Seijt.,  contra.  The  only  question  is,  at  what  particular  time  the 
persons  to  whom  this  estate  is  given  as  tenants  in  common,  are  to  be  the  sur- 
vivors. To  refer  the  survivorship  to  the  time  of  the  decease  of  the  tesutor  has 
always  been  held  an  unnatural  construction,  because  the  testator  may  by  new 
devbes  provide  for  the  event  of  any  of  his  devisees  dying  in  hb  life-time.  In 
the  case  of  Brown  v.  Bigg,  7  Ves.  286,  Sir  fF.  Grant,  M.  R.,  says,  the  gene- 
ral leaning  of  the  court  is  against  construing  the  words  of  survivorship  to  refer 
to  the  decease  of  the  testator,  if  any  other  period  can  be  fixed  upon,  the  tesU- 
tor  generally  supposing  the  legatee  will  survive  him.  In  Hawes  v.  Hawes, 
3  Atk.  524,  cited  in  the  case  of  Garland  v.  Thomas,  1  New  Rep.  85,  Lord 
Harkwicke  adopted  thb  construction.    And  in  Russell  v.  Long,  4  Ves.  55 !» 
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the  Master  of  the  Rolls  says,  **  if  all  these  sisters  had  not  stirviyed  their  mother, 
possibly  I  might  have  adopted  the  construction,  that  the  words  of  survivorship 
related  to  the  death  of  the  mother  and  not  of  the  testator,  for  I  think  that  con- 
struction is  not  to  be  adopted,  if  any  other  can  be."  This  has  been  the  doc- 
trine of  Lord  Hardwicke,  and  of  the  present  Chancellor  and  Master  of  the  Rolls 
in  numerous  *other  subsequent  cases.  The  words  here  are  strong;  the  r»2i7 
estate  is  given  to  trustees,  and  the  survivor,  and  the  executors  and  *- 
administrators  of  the  survivor,  in  trust  to  apply  the  rents  to  the  maintenance 
and  advancement  of  the  testator's  six  children ;  and  when  his  daughter  Eliza- 
bttk  shall  attain  twenty-one  years,  then  he  devises  all  his  estates  to  such  per- 
sons and  the  survivors  of  them,  namely,  at  the  time  when  Elizabeth  attains 
twenty-one.  In  true  construction  it  means  those  who  shall  be  the  survivors 
when  Elizabeth  iMct  attains  twenty-one.  It  was  manifestly  the  testator's 
intent  to  disinherit  his  heir  at  law,  for  he  gives  him  I9.,  but  if  one  of  his  other 
children  had  died  after  the  testator's  decease,  and  before  Elizabtlh  was  twenty- 
one,  his  part,  according  to  the  plaintiff's  constniction,  would  go  to  the  heir, 
whom  the  testator  intended  to  disinherit.  It  was  not  an  improbable  event  that 
out  of  six  or  seven  children  some  should  die;  and  it  is  improbable  that  it  was 
not  in  the  testator's  contemplation.  Another  event,  indeed,  is  left  unprovided 
for,  2.  6.  that  if  all  died  before  Elizabeth  were  twenty-one,  then  it  would  go 
over  to  the  heir,  but  that  was  litUe  probable.  Another  material  circumstance 
is  this,  if  any  one  child  died  before  Elizabeth  was  twenty-one,  the  others  were 
to  have  the  benefit  of  the  rents  and  profits  of  his  share  during  that  period,  it  is, 
therefore,  probable  that  the  testator  also  meant  that  the  same  share  should  vest 
absolutely  in  them  by  survivorship.  Therefore,  if  there  is  nothing  whence  to 
infer  the  intent  of  the  testator,  to  what  period  those  words  shall  refer,  it  shall 
refer  more  naturally  to  the  time  when  Elizabeth  attained  twenty-one,  than  to 
the  time  of  the  testator*s  decease.  In  Garland  v.  Tlwrruu  almost  all  the  cases 
at  law,  and  many  cases  in  equity,  are  collected.  In  RusseU  v.  Long,  Sir  fV, 
Grant,  M.  R.,  impugns  the  decisions  in  Lord  Bindon  v.  Earl  of  Sitffolk, 
1  P.  Wms.  95.  b,,  tliough  he  refers  with  approbation  *to  the  case  of  r#«iQ 
Stringer  v.  Phillips,  I  Eq.  Cas.  Abr.  292.  1  P.  Wms.  96.  note.  ^ 
Events  may  be  such  that  it  is  immaterial  whether  the  word  survivors  refers  to 
one  period  or  another.  Many  cases  have  been  before  the  court,  where,  though 
the  word  "  survivor"  was  used,  the  doubt  has  been  whether  the  devise  created 
a  joint-tenancy  or  a  tenancy  in  common;  and  the  courts  have  said,  we  reconcile 
it  by  making  it  a  tenancy  in  <lbmmon  to  a  certain  period,  with  survivorship 
afterwards.  If  a  sense  can  be  given  to  both  expressions,  though  apparently 
repugnant,  so  that  they  may  be  reconciled,  the  court  will  maintain  both.  Even 
in  cases  where  they  cannot  be  reconciled,  the  courts  have  of  late  altered  the 
rule  of  construction,  and  if  a  thins  be  given  in  one  part  of  a  will  to  one,  and  in 
another  part  to  another,  instead  of  holding  that  the  last  words  shall  be  pursued 
and  the  first  rejected,  the  court  have  said,  the  devisees  shall  take  in  moieties. 
The  doctrine  that  the  heir  at  law  cannot  be  disinherited  but  by  express  words 
or  necessary  implication,  has  been  much  questioned.  A  reasonable  implication 
will  suffice:  the  rule  only  throws  the  onus  on  the  devisee. 

Lena,  in  reply.  No  strong  intention  appears  of  disinheriting  the  heir:  the 
testator  does  not  show  it  by  giving  him  1».,  for  he  gives  four  of  his  daughters, 
to  whom  he  does  not  devise  any  thing  else,  the  same  sum.  Is  it  to  be  sup- 
posed that  the  father  was  so  much  set  upon  disinheriting  his  heir  at  law,  that 
if  either  of  the  other  children  died  under  twenty-one,  leaving  issue,  he  would 
prefer  that  that  issue  should  rather  be  disinherited,  than  that  the  eldest  son  and 
heir  at  law  should  have  the  chance  of  taking  any  thing?  It  has  been  uiged  that 
the  words  *'*  then  1  give,"  have  the  effect  of  not  giving  the  estate  to  vest  p^jj 
till  then,  and  that  the  court  must  look  to  see  who  were  then  the  sur-  ^ 
vivors,  whereas  the  clue  is  to  be  sought  the  other  way,  and  the  rule  of  law  is 
first  to  be  found,  and  it  will  thereby  appear  who  were  tlie  survivors.    The  siu^ 
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▼ivon  are  the  snnrirors  of  those  in  whom  the  estate  has  already  vested,  and  the 
dedaratiou  that  the  possession  shall  be  suspended  till  Elizabeth  is  tweniy-one. 
suspends  the  possession  only,  till  tliat  event;  and  the  effect  of  what  is  contended 
for  is,  that  the  estates  vested  are  to  be  devested  again  at  her  age  of  twenty-one, 
and  newly  modelled  and  vested.  In  none  of  the  cases  cited  is  maintenance 
given  in  the  mean  time;  by  giving  that  maintenance  the  testator  shows  that  the 
estate  vests  at  his  decease.  It  does  not  depend  on  the  circumstance  that  occurs 
in  several  cases,  that  there  is  an  intermediate  estate  given  to  one  individual;  for 
in  Boraston'9  case,  where  that  ingredient  was  wanting,  it  was  nevertheless 
held,  that  notwithstanding  the  words  **  then  and  when*'  3ie  estate  vested.  The 
court  held,  that  the  words  **  when  and  then"  showed  when  the  estate  should 
come  into  possession,  but  not  when  it  should  vest.  It  gives  the  estate  by  giving 
die  rents  and  profits,  and  only  prescribes  a  particular  course  of  administration 
of  them  in  the  mean  time.  The  estate,  therefore,  vests  at  the  decease  of  the 
testator,  and  the  words  **  survivors  and  survivor"  naturally  refer  to  that  time. 

Cur,  adv.  vult. 

The  following  certificate  was  aAerwards  sent  to  the  Lord  Chancellor: 
Wb  have  heard  this  case  argued,  and  are  of  opinion  thit  Thomaa  Luce^  the 
son,  had  at  the  time  of  his  death  a  fee-simple  estate  in  reversion  in  one  unoi- 

**2*2fll   ^^^^^  ^^^^  P^''^  ^^  ^^®  freehold  estate  of  the  said  testator,  as  tenant  'in 
^   common  with  his  said  surviving  brothers  and  sisters,  and  that  on  the 
death  of  the  said  Thomaa  Luce  this  estate  descended  on  his  heir  at  law. 

V.  GiBBS, 

J.  Heath, 
A.  Chambre, 
R.  Dallas. 


JOKN  PHIPPS  and  THOMAS  CHESTER  v.  PITCHER. 

[2  Marsh.  20.   S.  C] 

An  f^zfcator  of  n  testator  posiessed  of  real  and  personal  estate,  clothed  with  a  trust  to 
pny  debts,  snd  to  lay  out  money  for  the  benefit  of  the  testator's  children,  and  with  a 
power  to  aell  freehold  lands  in  iee.  but  takins  no  beneficial  interest  under  the  will,  is  a 
guod  atteetiug  witness  to  the  will.    [1  Ball  f  Beatty'$  Rep.  100.  414.] 

This  was  a  case  directed  by  Sir  T,  Plumer,  Vice  Chancellor,  for  the  opinion 
of  the  Judges  of  this  court.  Israel  Claringbould,  the  elder,  made  his  will,  dated 
the  11th  of  t/tme,  1811,  and  thereby,  after  directing  his  just  debts  to  be  duly 
paid  by  his  executors,  he  gave  to  his  wife  the  use  of  his  dwelling  house  and 
furniture,  and  50/.  a  year  to  be  paid  to  her  out  of  the  rents  and  profits  of  his  real 
estates  for  her  life,  and  he  thereby  charged  and  made  liable  to  the  payment 
thereof  all  his  real  estates  and  effects.  After  the  decease  of  his  wife,  he  gave 
his  son  Israel  Claringbould  the  use  and  occupation,  rents  and  profits,  of  and  in 
all  that  his  said  dwelling  house  and  field  thereunto  belonging,  and  in  which  that 
house  was  built,  called  the  Five  Acre  Field,  during  his  natural  life,  and  after  his 
decease,  then  the  testator  devised  and  bequeathed  all  the  residue  and  remainder 
0^  his  real  estate  and  effects,  real  and  personal,  to  his  son  Ricliard  and  daughter 
•Irm  wife  of  Hllliam  Phipps,  as  tenants  in  common,  their  heirs,  executors, 
administrators,  and  assigns,  in  case  such  remainder  should  not  exceed  1000/.,  but 
in  case  such  remainder  should  exceed  1000/.,  then  the  testator  thereby  bequeathed 
_  -  the  excess  above  1000/.,  unto  the  ^children  of  his  son  Israel,  to  be  laid 
J   ont  and  expended  upon  them  in  such  way  as  his  executors  should  thiak 
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fh;  and  afler  stating  the  sale  by  him  to  his  son-in-law  WiUtam  Phipps  of  the 
two  boff  meadows  adjoining  the  river  for  the  sum  of  100/.  and  his  having  lodgeil 
the  said  sum  of  100/.  in  the  hands  of  the  said  FFUliam  PhippB  for  the  purpose 
therein  mentioned;  and  afler  directing  the  payment  of  the  said  sum  of  100/.  as 
tlierein  mentioned,  the  testator  thereby  appointed  the  plaintiffs  and  the  survivor 
of  them,  executors  and  executor  of  his  will.  And  the  testator  thereby  further 
willed  and  ordained,  that  his  executors,  or  the  survivor  of  them,  and  the  execu- 
tors and  administrators  of  such  survivor,  for  and  towards  the  performance  of  his 
said  will,  and  in  order  to  save  money  for  the  payment  of  his  debts,  and  of  all 
the  several  legacies  and  expenses  attending  the  performance  of  the  things 
therein  directed  and  ordered,  should  and  might  with  all  convenient  speed  after 
his  decease,  bargain,  sell,  and  alien  in  fee  simple  all  his  freehold  lands,  housed, 
and  premises,  except  his  dwelling  house  and  the  five  acre  field  before  men- 
tioned ;  for  the  doing,  executing,  and  perfect  finishing  whereof  the  testator  there- 
by gave  his  executors  and  the  survivor  of  them,  and  the  executors  or  adminis- 
trators of  such  survivor,  full  power  and  absolute  authority  to  grant,  alien,  sell, 
convey,  and  assure  all  the  same  freehold  land  and  premises  to  any  person  or 
persons  and  their  heirs  forever,  in  fee  simple,  by  all  and  every  such  lawful  ways 
and  means  in  the  law,  as  to  his  executors  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  or  his  or  their  counsel  should  seem 
fit  or  necessary.  This  will  was  signed  and  published  by  the  testator  in  the 
presence  of  Henrietta  Rousseau,  Mary  Chester,  and  Thomas  Chester,  who 
signed  their  names  thereto  as  attesting  the  execution  thereof  in  the  presence  of 
tlie  ^testator  and  at  his  request,  fhomas  Chester,  one  of  the  sub-  rf222 
scribing  witnesses,  is  the  same  Thomas  Chester  who  is  named  in  the  ^ 
said  will.  The  said  testator  died  without  having  altered  or  revoked  his  will, 
leaving  John  Claringbould  and  Israel  Claringboidd  his  heirs  in  gavelkind, 
(and  who  are  still  living,)  him  surviving.  The  plaintifTs  John  Phipps  and 
Thomas  Chester  have  duly  proved  the  will,  and  taken  upon  themselves  the 
execution  of  the  trusts  thereof.  The  testator  was  at  the  times  of  making  his 
will,  and  of  his  death,  seised  in  fee  simple  of  certain  lands  in  the  parish  o(  Biver, 
not  being  part  of  the  said  dwelling-house  or  Qve  acre  field,  or  of  the  said  two 
bog  meadows :  the  personal  estate  and  ett'ects  of  the  testator  not  specifically 
bequeathed,  were  not  sufficient  fur  the  payment  of  his  debts  and  l^cies,  and 
funeral  and  testamentary  expenses ;  and,  therefore,  the  plaintiffs  John  Phipps 
and  Thomas  Chester,  in  execution  of  the  trusts  of  the  will,  entered  into  a  con- 
tract with  the  defendant  for  the  sale  to  him  of  a  piece  of  land,  being  part  of  the 
testator's  real  estate,  but  which  did  not  form  part  of  the  dwelling-house  or  five 
acre  field,  or  the  said  two  bog  closes ;  and  the  question  was,  whether  the  plain- 
tiffs could,  as  devisees  in  the  will  named,  or  by  virtue  of  any  power  in  thein  by 
the  will  reposed,  convey  to  the  defendant  the  legal  estate  and  interest  in  the 
lands  so  cuntracted  to  be  sold  to  him. 

Bough,  Serjt.,  for  the  plaintiffs,  stated  that  the  point  intended  to  be  argued 
was,  whether  the  will  were  sufficiently  attested,  Tliomas  Chester  the  devisee 
and  executor  being  also  a  subscribing  witness.  This  case  was  concluded  by 
the  case  of  Bettison  and  Another  v.  Brotnley,  12  East,  250,  where  the  wile 
of  an  executor  who  took  no  beneficial  interest  was  held  to  be  a  good  attesting 
witness,  and  *by  the  cases  tlierein  cited  of  Fountain  v.  Cook,  1  Mod.  r««>9Q 
107.  Anon.,  Lowe  v.  Joltiffe,  1  Bl.  366,  Holt  v.  Terrell,  1  Barn*  Rep.  L 
K.  B.  12,  Goodtille  v.  ff'e/ford,  1  Doug.  139. 

Best,  Serjt.,  contra.  This  case  was  even  in  tlie  Court  of  Chancery  thought 
distinguishable  from  the  cases  cited.  The  will  gave  the  executor  a  right  of 
entry  on  the  real  estate,  and  if  he  were  to  enter,  and  trespass  should  be  brought 
against  him,  he  must  justify  under  a  will  attested  by  himself.  So  if  the  action 
were  brought  against  his  vendee,  he  would  be  liable  over,  if  the  defendant  were 
ousted,  and  that  would  give  him  such  an  interest  in  the  verdict  as  to  render  hi» 
testimony  inadmissible. 
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The  court  observed,  that  unless  the  executor  spontaneously  entered  into 
covenants  which  rendered  him  liable  over,  his  mere  execution  of  the  power 
would  not  have  that  effect,  nor  would  ordinarily  be  accompanied  with  any  such 
covenant:  the  purchaser  would  previously  examine  the  title,  and  would  not  take 
under  the  execution  of  a  power,  unless  he  were  satisfied  of  its  validity.! 

The  court  afterwards  sent  to  the  Vice  Chancellor  the  following  certificate : 

We  have  heard  this  case  argued  by  counsel,  and  we  are  of  opinion  that  the 
plaintiffs  can  by  virtue  of  the  power  in  them  by  the  said  will  reposed,  conveyed 
to  the  said  Joseph  fVebh  Pitcher^  the  defendant,  the  legal  estate  and  interest  in 
the  said  lands  contracted  to  be  sold  to  him  as  stated  in  the  case. 

V.    GiBBS. 

J.  Heath. 
A.  Chambre. 
R.  Dallas. 

t  [In  Massachusetts,  an  executor  is  not  a  competent  witness  to  prove  the  execution  of 
a  will — being  liable  for  costs,  if  the  will  is  not  supported.  11  Mass.  Rep.  527,  Durant  v. 
Stmrr,  tt  al.  12  ib.  358.] 


•224]  •COLLISON  ».  LETTSOM  and  WHITTON, 

[2  Marsh.  1.    S.  C] 

A  lessor  possessed  of  considerable  freehold  and  leasehold  property  lying  together,  cove- 
nanted in  a  lease  of  parcel,  that  if  he,  his  heir&  or  assigns,  should,  durinff  the  term,  have 
any  advantageous  oner  for  the  disposingr  of  a  certain  adjoining[  freehold  parcel,  he,  the 
lessor,  his  heirs  or  assigns,  should  not  dispose  of  the  same  without  previously  making 
an  offer  of  that  parcel  to  the  lessee,  his  executors,  administrators  or  assigns,  at  five  pet' 
cent,  less  than  that  offer.  The  lessor  sold  his  entire  property,  including  the  demised 
land  and  the  adjoining  parcel,  for  an  entire  consideration  in  one  entire  contract,  without 
offering  the  parcel  to  the  covenantee :    Held,  that  this  was  no  breach  of  the  covenant. 

Held,  that  the  covenant  did  not  enure  to  the  assignee  of  the  lease,  though  named. 

This  was  a  case  sent  by  the  Court  of  Chancery  for  the  opinion  of  the  Judges 
of  this  court.  In  1809,  the  defendant  Dr.  Letiaom^  being  seised  in  fee  of  a 
share  of  the  manor  of  Camberwell^  and  of  certain  messuages,  lands,  and  here- 
ditaments in  the  parish  of  Catnbtrwdl^  and  possessed  of  certain  leasehold  lands 
there,  for  the  residue  of  a  long  term  of  years,  all  lying  together  and  adjoining, 
by  indenture  dated  the  12th  of  January ,  1809,  demised  part  of  the  freehold 
hereditaments,  consisting  of  a  brick  messuage,  with  the  yard,  garden,  coach- 
house, stables,  and  paddock  used  therewith,  situate  on  Grove  Hill^  and  contain- 
ing together  about  three  acres,  to  J.  Starkey^  his  executors,  administrators,  and 
assigns,  for  the  term  of  twenty-eight  years,  at  100/.  rent;  and  the  defendant 
JLettaom,  thereby  for  himself,  his  heirs,  and  assigns,  covenanted  with  Starkey^ 
his  executors,  administrators,  and  assigns,  that  in  case  he  the  defendant  Lett' 
Monij  his  heirs,  or  assigns,  should  at  any  time  or  times  thereafter  during  the 
term  thereby  granted,  have  any  advantageous  offer  or  offers  made  to  him  or 
them  for  the  disposing  of  the  land  lately  fenced  off  by  him  from  the  west  side 
of  the  premises  thereby  demised,  and  adjoining  to  Ckimberweli  Grove^  then  he 
the  defendant  Lettaom^  his  heirs,  or  assigns,  should  not  dispose  of  the  same, 
without  previously  making  an  offer  of  the  same  to  Starkey,  his  executors,  ad- 
ministrators, or  assigns,  in  writing,  at  5/.  per  cent,  less  than  such  offer,  fourteen 
days  at  least  before  he  should  accept  of  the  same.  In  July^  1810,  Starkey^ 
vras  duly  declared  a  bankrupt,  and  the  usual  assignment  was  executed  to  his 


MOK-i  assignees  Fortf  *BeU^  and  Stracey^  by  the  major  part  of  the  commis- 
J  sioners.    The  plaint^f  purchased  of  the 


assignees  the  said  leasehold 
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premises  together  with  certain  other  leasehold  premises  which  had  been  Star^ 
key'Sf  for  a  valuable  consideration.  And  by  indenture  of  the  3d  of  Septemhtr^ 
1810,  ForU  Bell,  and  Stracey^  bargained,  sold,  assigned,  transferred,  and  let 
over,  and  Slarkty^  by  their  direction,  ratified  and  confirmed  to  the  plaintiC  bis 
executors,  administrators,  and  assigns,  (amongst  other  property  of  Siarkey,)  all 
the  premises  demised  to  Starkey^  by  the  defendant  Lettsom^  and  all  their,  any 
ur  either  of  their  estate,  right,  title,  interest,  term  and  terms  of  years,  property, 
possession,  benefit,  claim,  and  demand  whatsoever,  of,  in,  to,  or  out  of  the  same, 
and  every  part  and  parcel  thereof,  together  with  that  indenture  of  lease,  to  hold 
for  the  remainder  of  the  terra.  On  the  30th  of  July ^  1812,  the  defendant  Ltti- 
8om,  signed  an  agreement  in  writing  with  the  defendant  ffhition,  for  the  sale 
io  him  for  the  sum  of  12,000/.,  of  his  share  in  the  manor,  and  all  his  real  and 
nsasehold  estates  at  CamberweH,  including  the  piece  of  ground  the  subject  of  the 
covenant,  and  the  premises  demised  to  Starkey^  and  assigned  to  the  plaintiff 
Coiiisorit  being  the  same  freehold  and  leasehold  estates  to  which  the  defend- 
ant Lettsom,  was  entided  at  the  time  he  &;ranted  the  lease.  Afterwards,  in 
pursuance  of  that  agreement,  the  defendant  Jbettsom,  by  lease  and  release,  dated 
tliiS  20th,  and  21st  of  November,  1812,  and  by  an  indenture  of  assignment  of 
the  last-mentioned  date,  conveyed  and  assigned  to,  or  in  trust  for  the  defend- 
ant kVhitton,  his  heirs,  executors,  administrators,  and  assigns,  as  one  entire 
estate,  upon  one  entire  contract,  and  for  one  entire  purchase  money  or  consi- 
deration, all  the  said  freehold  and  leasehold  premises,  including  the  said  piece 
of  ground  tlie  subject  of  the  covenant  for  pre-emption.  The  defendant  />//«om, 
did  not  previously  to  the  making  of  such  agreement  or  *conveyance  r^nng 
make  any  offer  in  writing  or  otherwise  for  the  sale  of  the  said  piece  of  ^ 
hmd,  the  subject  of  the  covenant  in  the  lease,  to  Starkey,  or  to  any  one  on  his 
behalf  or  account,  or  to  the  plaintifi*  CoUiaon.  The  plaintiff,  after  the  agree- 
ment for  sale  was  entered  into,  but  before  the  conveyance  was  executed,  applied 
to  the  defendant  Leltaom,  and  claimed  the  benefit  of  the  covenant,  as  being  the 
assignee  of  the  term  in  the  premises  by  and  from  Starkey  ;  and  fFMtton,  be- 
fore the  execution  of  the  conveyance  to  him,  was  informed  of  the  covenant. 
The  quesuon  for  the  opinion  of  the  court  was,  whether  under  the  circumstances 
of  this  case,  there  had  been  a  breach  of  the  covenant  on  the  part  of  the  lessor. 

This  case  was  twice  argued,  first  in  Michaelmas  term,  last  by  Lens,  Serjt., 
for  the  plaintiff,  and  Bloaaet,  Serjt.,  for  the  defendants;  and  again  in  Eaater 
term,  by  Shepherd,  Solicitor-General,  for  the  plaintiff,  and  Best,  Serjt.,  for  the 
defendants.  It  was  stated  that  the  question  was  worded  in  the  form  in  which 
ii  stands,  by  the  express  direction  of  the  lord  chancellor,  in  order,  if  there  were 
a  breach,  not  to  occupy  the  attention  of  the  court  in  pointing  out  who  ought  to 
be  the  parties  in  the  action,  which  question  was  much  discussed  on  the  first 
argument;  the  second  argument  was  confined  to  the  construction  of  the  covenant. 
For  the  plaintiff,  it  was  contended,  first,  that  tlie  sale  of  the  entire  estate,  includ- 
ing the  land  which  was  the  subject  of  the  covenant,  was  a  direct  breach,  for 
that  the  meaning  of  the  covenant  was,  that  Starkey  should  have  the  refusal 
before  any  sale  of  that  land  should  be  made  to  any  person  whatever:  and  before 
the  sale  the  defendant  Lettsom  ought  to  have  ascertained  a  specific  part  of  the 
price  as  representing  that  parcel,  and  offered  the  land  to  the  plaintiff  at  five  per 
vent,  under  that  apportioned  price.  If  a  covenantor  acts  contrary  to  the  inten- 
tion of  the  *covenant,  it  is  a  breach,  though  he  do  not  in  direct  terms  rfOQ? 
break  the  covenant,  but  performs  the  words  of  it.  Instances  are  collected  ^ 
by  Chief  Baron  Corny n}.  If  a  covenant  be  to  deliver  a  recognizance  to  be 
cancelled,  it  is  a  breach,  if  he  extends  it  before,  though  it  be  afterwards  can- 
celled, Bobinson  v.  Amps,  T.  Ray,  25.  So,  if  a  brewer  covenants  to  deliver 
all  his  grains  for  the  catde  of  the  plaintiff,  and  he  puts  hops  to  them  before 
delivery,  Griffith  v.  Goodband,  T.  Ray.  464.  S.  C.  T.  Jon.  191.    So,  if  a 

t  Co.  Dig,,  Covenant,  E.  2.  Co,  Dig.,  Condition,  M.  1. 
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man  covenants  to  leave  all  the  trees  upon  the  land,  and  he  cuts  them  down  and 
leaves  thetn  there,  Griffith  v.  Gaodband,  T.  Ray.  464.  S.  G.  7*.  Jon.  101.  The 
intent  of  the  present  covenant  was,  that  the  defendant  Lettsom  should  never  sell 
this  piece  of  land  to  any  one,  in  any  manner,  without  giving  Starkcy  and  his 
assigns  the  offer  of  pre-emption,  and  the  sale  to  Whitton  is  clearly  contrary  to 
that  intention.  It  was  argued,  next,  that  the  defendant  Lettsom  had  committed 
an  indirect  breach,  because  by  the  sale  to  the  defendant  fVhitton  he  had  ren- 
dered it  impossible  tliat  he  could  thereafter  perform  the  covenant,  and  give 
Starkty  the  pre-emption.  It  shall  be  a  breach  of  covenant,  if  the  covenantor 
be  disabled  to  perfonn,  Co.  Dig^  Covenant^  E.  2.  Condition^  M.  2.  Tenant, 
Mo.  18.  pi.  65.,  in  (Jower  of  certain  land  whereon  trees  were  growing  had  the 
right  of  cutting  them,  and  covenanted  with  the  reversioner  that  he  miglit 
annually  cut  20  trees ;  the  covenantor  aAerwards  destroyed  and  cut  down  ail 
the  wood,  and  it  was  held  a  breach.  So,  Slevinaon^s  case,  1  Leon,  324.,  the 
condition  of  a  bond  recited  an  agreement  that  the  defendant  might  cut  wood  for 
firebote  and  hedgebote,  without  committing  waste,  and  assigned  a  breach  by  the 
'2281   ^^^^S^^  ^y  ^^^  in  cutting  wood,  and  it  was  urged  the  restriction  was 

•I  in  the  words  of  the  lessor,  and  not  of  the  ^lessee ;  but  it  was  answered, 
that  it  was  the  agreement  of  the  lessee,  though  the  covenant  of  the  lessor,  and 
raised  an  implied  covenant  by  the  lessee,  that  he  would  not  commit  waste.  So, 
the  doctrine  in  Main^s  case,  5  Co.  21.  Res.  2.  confirmed  by  Littleton,  Litt.  8. 
355.  is  applicable :  *'  If  a  man  seised  of  lands  in  fee,  covenants  to  enfeoff 
J.  S.  of  them  upon  request,  and  afterwards  he  makes  a  feoffment  in  fee  of  the 
said  lands,  now  in  this  case  J.  S.  shall  have  an  action  without  request.  In 
AIaih*B  case  the  defendant  covenanted  to  make  a  new  lease  to  Scott  on  sur- 
render of  his  old  lease  at  any  time  within  ScotVs  life,  and  he,  by  fine  granted 
and  rendered  the  same  lands  to  the  conusee  for  80  years,  and  it  was  held  a 
breach,  though  G.  Scott  had  not  surrendered.  So,  if  a  man  have  lands  for  a 
term  of  years,  and  covenanteth  to  leave  them  in  as  good  a  plight  as  he  found 
them,  if  he  do  waste  in  wood,  covenant  lieth,  (instantly,)  for  he  cannot  repair 
it,  F.  N.  B.  p.  343.  /.  t 

For  the  defendant,  it  was  admitted  that  these  authorities  were  good  law,  but 
urged  that  they  were  wholly  inapplicable,  because  the  present  covenant  was 
entirely  different,  this  was  not  a  covenant  that  the  defendant  Lettsom  only  should 
give  the  pre-emption ;  but  that  he,  his  heirs  or  assigns,  which  means  his 
assignees  of  the  reversion  of  the  piece  of  land  in  question,  should  do  it.  The 
parties,  therefore,  contemplated  two  possible  events,  the  one,  that  the  covenantor 
should  avail  himself  of  any  opportunity  that  might  occur  to  him  of  alienating 
this  piece  of  land  to  another  person  than  the  covenantee,  together  with  the 
whole  or  some  other  part  of  his  estate,  the  other,  tliat  an  offer  might  occur  to 
him  to  alienate  this  particular  parcel.  The  parties  intended  to  provide  by  this 
covenant  for  the  latter  case  only;  and  that  if  it  should  occur,  then  the  covenantee 
*22Q1  should  have  the  pre-emption ;  *and  in  order  to  enlai^e  the  chance  that 

^  the  covenantee  might  have  an  opportunity  to  buy  this  piece  of  land 
separately,  he  stipulates  for  it,  not  merely  in  case  it  should  occur  before  the 
other  event,  but  also,  that  in  case  the  other  event  shall  take  effect,  and  the  estate 
shall  pass  into  other  hands,  still  the  defendant  Lettsom  shall  procure  the  alienee 
to  give  the  plaintiff  the  same  pre-emption  in  case  the  occasion  shall  occur.  The 
parties,  therefore,  expressly  intended,  that  the  entire  estate,  or  any  portion  of  it, 
including,  and  greater  than,  that  which  is  the  subject  of  the  covenant,  should  be 
alienable  in  the  meantime ;  and  the  defendant  Lettsom  by  the  sale  of  the  whole 
has  neither  expressly  broken  his  covenant,  nor  put  it  out  of  his  power  to  pur- 
sue one  of  the  stipulated  modes  of  performance,  which  the  parties  had  in  view, 
namely,  that  if,  when  the  occasion  occurred,  he  did  not  possess  the  estate,  so 

rSee  Goodbolt  335,  Waterer  <(•  Montague* i  ea»e.  Skinner  39,  Anon.  11  Mass.  Rep. 
302,  Hopkins  v.  Young.  16  ib.  161,  Ntweomb  ▼.  Braekolt.  1  Freom.  397,  MoteHon  v.  JollU. 
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as  to  be  able  himself  to  convey  to  Starkey^  thea  his  assignee  should  do  it. 
When  that  occasion  shall  arise  of  an  offer  being  made  for  severing  this  parcel 
from  the  residue  at  a  specific  price,  if  the  then  proprietor  of  the  estate  canaot 
be  prevailed  on  by  the  defendant  Leltsom  or  his  representatives  to  perform  the 
covenant,  (for  it  may  be  admitted  that  although  the  assignee  is  named,  it  does 
not  run  with  the  land  devised,  according  to  the  case  of  the  Men/or  of  Congleton 
v.  Pattison,  10  East,  130,  because  it  is  to  do  a  thing  collateral  to  the  demised 
premises,  ace,  per  Curiam^)  then  there  will  be  a  breach ;  but  the  sale  of  the 
whole  cannot  be  considered  a  breach,  without  striking  out  of  the  covenant  the 
word  **  assign  ;*'  and  the  court  is  bound  to  give  effect  to  every  part  of  the  con- 
tract. It  was  never  intended  to  debar  the  defendant  from  selling  his  entire 
property.  In  the  cases  cited  of  tenant  in  dower,  McotCb  case,  and  Littleton^ 
s,  355.  the  defendants  had  disabled  themselves.  If  in  the  two  latter,  the  r»oo/| 
covenant  had  been,  that  they,  or  their  assigns,  should  enfeoff,  *the  cases  ^ 
would  have  been  similar  to  this.  Robiruon  v.  Amps^  and  Griffith  v.  Goodband, 
were  cases  of  direct  fraud  upon  the  covenant.  The  case  cited  from  FUzherbert 
is  a  strong  authority  for  the  defendant,  for  it  is  there  held,  that  ^  although  that 
he  pulleth  down  the  houses,  the  lessor  shall  not  have  an  action  upon  his  cove- 
nant (to  leave  them  in  as  good  a  plight  as  he  found  tliem,)  before  the  end  of  the 
term:"  the  reason  is,  that  he  may  within  the  term  have  time  to  rebuild  thendy 
and  hath  not  disabled  himself.     And  the  intermediate  act  is  no  breach. 

The  Solicitor-General,  in  reply,  dissented  from  the  Defendant's  constmction 
of  the  meaning  of  the  covenant,  and  ui^ged  that  it  must  be  construed  as  if  the 
words  **  heirs  and  assigns"  were  not  in  it.  If  the  parties  had  meant  to  resurict 
the  pre-emption  to  the  case  where  an  advantageous  offer  was  made  for  this  parcel 
alone,  they  ought  so  to  have  expressed  it,  but  otherwise,  upon  the  principle 
foriinsime  eontr a  proferentem  the  words  extend  to  every  offer  which  includes 
the  spot  in  question,  and  the  vender  ought  to  have  severed  this  in  price  from  the 
rest,  and  by  omitting  so  to  do,  he  has  disabled  himself. 

Cur,  adv.  vtitt. 


The  following  certificate  was  aflerwards  sent  to  the  Lord  Chancellor: 

This  case  has  been  argued  before  us  by  counsel,  and  we  are  of  opinion,  that, 
under  the  circumstances,  there  has  been  no  breach  of  the  said  covenant,  on  the 
part  of  the  lessor. 

If  the  covenant  be  taken  in  its  literal  sense,  the  facts  which  are  stated  do  not 
constitute  any  breach  of  it,  and  it  does  not  appear  to  us  with  sufficient  certainty 
that  the  parties  intended  to  provide  against  such  a  case  as  this  which  has 
happened. 

v.  Gnus. 
J.  Heath. 
A.  Chambkb* 
R.  Dallas. 

t  See  Wilmot  342.  Bally  v.  Wells.  4  Barn  ^  Aid.  266,  Jourdain  v.  WUttm,  1  Dallas 
210.  Jt*oUard  v.  Shaaffer.  Cam.  &.  Nor.  318.  Nesbit  v.  Negbit  el  a/.  Taylor's  Rep.  82.  S.  C. 
Peaa.  407,  Lot  v.  TkomoM. 
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*ELLIS  V.  JOHNSON  et  nx. 

[1  Mtrsh.  553.   S.  C] 

The  precipe  and  concord  of  a  fine  being  lost,  the  Court  permitted  them  to  be  supplied 
irom  the  copj  thereof,  which  had  been  left  with  the  clerk  of  the  Chief  Justice,  signed 
by  the  parties,  and  the  fine  to  be  perfected. 

Best,  Serjt.,  moved  that  this  fine  might  pass  upon  an  affidavit  that  the  annexed 
was  a  true  copy  of  the  copy  of  the  prsscipe  and  concord  which  was  in  the  hands 
of  the  clerk  of  the  Chief  Justice,  and  was  signed  by  the  parties,  the  original 
having  been  accidentally  lost.     The  parties  were  alive  and  consenting. 

The  court  granted  the  application,  and  observed  that  this  was  an  instance  of 
tlie  utility  of  the  practice  recently  introduced,  that  ihecopy  left  with  the  Chief 
Justice  should  be  signed  by  the  parties  as  well  as  the  original.  Fiat. 


FONSEC  V.  MAGNAY  et  al. 

[1  Marsh.  554.  S.  C] 

The  sherifisof  the  late  and  present  year  signed  in  November  the  return  of  imhi  e9t  inventut 
on  a  writ  of  Triniiy  term.  In  an  action  against  the  late  sheriff  for  not  arresting,  held, 
that  his  return  related  to  the  day  of  his  quitting  office,  and  that  to  moke  him  liable  for 
the  default  of  the  officer  employed,  it  was  not  enough  to  show  that  a  warrant  was  made 
10  the  officer,  but  it  must  be  shown  that  the  warrant  was  delivered  to  the  officer,  and 
neglect  committed  while  the  defandant  was  in  office. 

This  was  an  action  against  the  late  sherifT  of  Middkatx^  for  not  arresting 
upon  a  writ  for  16/.,  returnable  on  the  last  return  day  of  Trinity  term,  which 
had  been  delivered  to  the  sheriff,  and  upon  which  the  sheriff  had  returned  non 
t9t  inventiu.  Upon  the  trial  of  the  cause  at  the  sittings  after  Ectsttr  term 
1815,  before  Gibha  C.  J.,  evidence  was  given  that  the  person  of  the  defendant 
was  pointed  out  to  an  officer  named  Owen,  for  the  purpose  of  his  being  arrested 
under  this  writ,  but  that  Owen  did  not  arrest  him.  Owai  had  for  several  yearn 
«2a2l  ^^^^^^^  ^^  Portsmouth  and  not  in  London^  *and  the  evidence  to  show 
^  that  he  was  an  officer  employed  by  the  defendant  to  execute  a  warrant 
on  this  writ,  was  an  examined  copy  of  the  return  of  the  writ,  which  was  made 
on  the  26th  of  November^  and  signed  both  by  the  old  and  new  sheriffs,  without 
any  distinction  of  date,  the  defendant  having  gone  out  of  office  on  the  26th  of 
September,  The  name  of  Owen  was  on  the  warrant,  and  it  was  proved  to  be 
Uie  practice  for  officers  to  whom  warrants  are  committed,  to  return  them  to  the 
sheriff  with  their  names  thereon,  and  the  plaintiff  offered  in  evidence  this  war- 
rant, coming  out  of  the  hands  of  the  sheriff,  with  Owens  name  thereon,  as  an 
acceptance  and  acknowledgment  by  the  sheriff  of  a  statement  made  thereon  by 
Oweth  that  he  was  the  officer  employed  by  the  sheriff  on  that  occasion.  The 
plaintiff  also  proved,  that  when  the  sheriff  was  ruled  to  return  the  writ,  he 
gave  express  notice  of  the  rule  to  Owen,  and  he  contended  on  the  authority  of 
Jones  V.  Wood^  3  Campb.  329,  that  the  latter  evidence  was  also  proof  of  a 
recognition  of  the  officer  by  the  sheriff.  Gibbs  C.  J.,  thought  that  the  warrant 
was  evidence  of  the  employment  of  Owen  by  the  sheriff,  being  received  by  the 
sheriff  as  Owen*s  return,  though  it  was  not  made  by,  but  to  the  sheriff.  But 
JBestf  SeijU,  for  the  defendant,  urged  that  the  return  of  the  writ  being  made  on 
the  26th  of  November^  after  the  defendant  was  out  of  office,  did  not  establish 
any  privity  between  the  defendant  and  Owen^  for  the  warrant  might  have  been 
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delivered  to  Owen  aAer  the  defendant  was  out  of  office.  Gibb»^  C.  J.  thought 
that  the  old  and  new  sheriffs  both  joining  in  the  return  of  non  est  inventus, 
the  return  of  each  was  referable  to  the  time  of  his  being  in  office,  and  that  the 
defendant's  return,  therefore,  onl}"  imported  that  the  person  to  be  arrested  had 
not  been  found  before  the  time  when  his  ^office  expired,  but  there  was  r«A«iq 
no  proof  that  he  ever  made  a  warrant  to  Owen  before  that  time.  The  •- 
new  sheriff  might  have  made  the  warrant  to  him  after  his  office  commenced : 
his  lordship,  therefore,  nonsuited  the  plaintiff. 

Vaus^han  Scrjt.,  in  this  term  moved  to  set  aside  the  nonsuit  and  have  a  new 
trial,  relying  on  Jones  v.  Wood, 

GiBBS  C.  J.  The  original  debt  is  only  10/.,  and,  therefore,  if  the  party  is  not 
strictly  entitled  to  a  new  trial,  we  should  not  be  disposed  to  give  it  him.  If  1 
had  in  any  respect  misdirected  the  jur}%  the  plaintiff  would  be  entitled  to  a  new 
trial.  The  sheriff's  return  on  this  writ,  which  he  has  nothing  to  do  with, 
except  to  obey,  is,  •'  I  have  not  been  able  to  find  the  body ;"  but  he  does  noi 
thereby  assume  the  tnith  of  any  thing  contained  in  the  writ ;  still  less  does  he 
admit  that  the  name  of  Owen  found  on  the  back  of  the  writ  was  placed  there 
by  him.  It  is  urged  by  the  plaintiff,  that  the  return  of  the  warrant  \it\\\% 
received  by  the  sheriff,  that  acceptance  is  sufficient  to  show  that  Owm  w^ts 
then  his  ofHcer ;  but  there  is  no  such  proof  here.  The  defendant  went  out  of 
office  in  September  ^\ii\\l  there  is  no  return  made  of  the  writ  till  26th  of  November: 
ihe  return  of  the  warrant  then  was  received  in  the  office,  but  since  the  defendant 
had  then  ceased  to  be  sherilf,  I  do  not  think  it  amounts  to  a  recognition  by  iIk* 
defendant,  that  Owen  was  their  officer ;  therefore,  even  if  the  sum  had  been 
Ijuger,  I  think  the  nonsuit  was  proper. 

Rule  refused. 


TASKER  t;.  SCOTT. 

[1  Marsh.  556.    S.  C.]" 

The  master  of  a  ship  drew  a  hill  on  his  owners  for  supplies  for  the  ship,  and  wrote  on  th« 
bill,  **  If  this  be  not  honored,  the  holder  will  insure  the  amount,  and  place  the  premium 
to  the  drawer's  account."  The  bill  being  dishonored,  the  bolder  insured  the  ship  tor 
three  months,  and  declared  interest  in  the  bill,  which  was  to  be  sufficient  proof  of  int'':- 
est.  The  ship  was  lost  after  the  three  rooniha:  Held,  that  the  bolder  of  the  bill  was 
authorized  to  insure  for  his  own  benefit,  and  was  warrnnted  in  insuring  for  three  nionihs, 
and  that  he  might  recover  the  premium  against  the  drawer. 

Whether  such  an  insurance  bo  void  within  siat.  19  G,  2.  c.  37.,  qttare. 

This  was  an  action  for  money  paid  for  the  use  of  the  defendant,  who  wss 
master  of  a  vessel  called  the  Ocea/i,  and  had  drawn  in  Cwiada  on  his  ownen; 
here  in  favor  of  </.  Goudie  for  1,990/.  139.  Ic/.,  for  supplies  for  the  ship's  us'f, 
and  at  the  foot  of  the  bill  was  a  printed  note,  **  If  the  above  is  not  duly  honorctl, 
the  holder  will  insure  the  amount,  and  place  the  premium,  &c.  to  my  and  the 
ship's  account.  J,  Scott"  The  bill  being  presented  for  acxeplance,  tiie 
drawer,  who  had  then  received  no  advices,  declined  to  accept  it,  whereon  Uie 
plaintiff,  to  whom  tlie  bill  had  been  indorsed  by  the  owners  resident  in  Scotland, 
for  the  purpose  of  receiving  the  proceeds  for  their  use,  eflfected  an  insurance  ou 
the  ship  Ocean  for  three  months,  and  the  interest  was  declared  to  be  **  on  the 
mterest  in  a  bill  of  exchange  drawn  by  the  defendant  on  Mr.  Bowsfieid,  in 
favor  of  /.  Goudie^  dated  Quebec,  ihe  10th  of  June,  1814,  being  for  value 
received  for  the  use  of  the  ship  ;  and  it  was  agreed  that  in  the  event  of  loss  the 
bill  should  be  considered  as  sufficient  proof  of  interest,  and  payment  made 
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ftccording^ly.*'  The  drawee  receiving  advices  from  the  drawer,  paid  the  bill, 
after  the  insurance  waa  effected,  but  refused  to  pay  the  charges  of  insurance. 
The  ship  was  lost  after  the  expiration  of  the  three  months.  At  the  trial  of  thu 
cause  at  Guildhall  at  the  sittings  after  Easfer  term,  1815,  Shepherd^  Solicitor- 
General,  for  the  defendant,  made  four  objections  to  the  plaintifTs  recovery. 
First,  That  the  bill  had  not  been  dishonored.  Secondly,  That  the  plaintifTs 
were  not  such  holders  of  the  bill  as  were  entitled  to  sue.  Thirdly,  That  the 
ynosi  insurance  effected  was  not  only  an  unavailable,  but  an  *illegal  contract 
•J  by  the  statute,  19  Geo.  2.  c.  37.,  and,  therefore,  the  premium  could  not 
be  recovered  back.  Fourthly,  That  the  authority  to  effect  an  insurance  was  to 
effect  such  an  insurance  as  would  be  useful  to  the  defendant,  and  if  the  plain- 
tiffs had  insured  tlie  ship  for  the  voyage,  or  for  a  time  sufficiently  long  for  the 
completion  of  the  voyage,  the  defendants  would  have  been  enabled  to  receive 
from  the  underwriters  the  value  of  the  ship,  whereas  the  insurance  having  ex- 
pired before  the  loss  occurred,  the  premium  had  been  completely  wasted,  and 
the  authorit}'  given  had  therefore  not  been  pursued.  CHbbs,  C.  J.,  was  of 
opinion  with  the  plaintiffs  upon  all  the  objections.  As  to  ihe  third,  his  lordship 
thought  that  this  was  not  an  illegal,  but  only  an  unavailable  insurance.  The 
statute  says,  every  such  policy  shall  be  void  :  it  does  not  prohibit  the  making 
such.  He  thought  that  undoubtedly  if  an  insurance  were  effected  by  order  of 
a  person  who  had  an  interest,  that  though  the  insurance  were  void,  yet  that  he 
who  effected  it  might  recover  back  the  premium  from  him  by  whose  order  he 
did  it.  The  statute  of  fines  says,  quod  Jims  ipso  jure  sit  nullus :  that  docs  not 
make  the  fine  illegal ;  it  makes  it  not  even  void  ;  only  voidable.  As  to  the 
fourth  objection,  the  Chief  Justice  thought,  that  this  insurance  was  not  directed 
nor  effected  for  the  security  of  the  owner  of  the  ship,  but  of  him  who  advanced 
the  money ;  and  the  jury  found  a  verdict  for  the  plaintiffs. 

Shepherd,  Solicitor-General,  now  moved  to  set  aside  the  verdict  and  have  a 
new  trial.  r(*lying  principally  on  the  two  last  objections.  To  show  that  this 
insurani^e  was  illgal,  as  a  wagering  policy,  he  cited  Kemp  v.  Vigne  ;  and  on  the 
fourth  objection  he  urged,  that  if  the  holder  was  authorized  to  effect  an  insur« 

•^^'*1  ^"^^'  ^^  ^^^  ^^^  ^"^y  ^^  6^6c^  A  policy  for  the  voyage,  so  that  the  ^owners 
-'  PMght  have  the  benefit  of  it,  in  case  the  ship  were  lost.  As  to  the  prin- 
ciple upon  which  it  had  been  supposed  that  the  plaintiffs  might  effect  this 
policy,  namely,  that  the  holder  of  the  bill  wished  to  have  the  honorary  security 
of  the  underwriters,  where  he  had  not  a  legal  one,  the  plaintiffs  were  not  war* 
ranted,  in  pursuit  of  that  end,  in  depriving  the  owners  of  the  resource  which 
they  would  have  had  in  recovering  on  this  policy,  if  the  ship  had  been  insured 
absolutely. 

GiBBS,  C.  J.  There  is  nothing  in  either  of  these  objections ;  the  two  first 
are  given  up ;  as  to  the  third,  a  discretion  was  given  to  the  holder  of  the  bill  to 
insure  for  his  own  benefit,  and  he  was  to  insure  according  to  that  discretion  as 
he  chose  to  exercise  it,  and  he  has  exercised  it  prudently;  as  to  the  fourth  ob- 
jection, on  the  illegality  of  the  insurance,  I  desire  that  the  doctrine  I  lay  down 
may  be  confined  to  this  particular  case  :  I  think  the  plaintiffs  were  entitled  to 
pay  the  money  they  paid  for  the  use  of  the  master;  this  too  would  clearly  bo 
£n  available  security  in  all  cases  except  the  case  of  a  British  ship,  and  it  is  not 
in  proof  that  the  plaintiffs  knew,  nor  was  it  incumbent  on  them  to  enquire, 
whether  this  were  a  British  ship  or  not. 

The  court  refused  the  rule  on  all  the  grounds. 
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*ANT0INE  V.  MORSHEAD,  Bart 

[1  Msrah.  558.    8.  C] 

An  alien,  to  whom  »  bill  of  exchange,  drawn  on  England  by  a  Briiisk  anbiect  detained 
prisoner  in  France  during  war,  payable  to  another  Brititk  subject  detained  there,  ia  there 
indorsed  by  the  latter,  may  aue  on  it  in  this  country  after  the  return  of  peace. 

This  was  an  action  upon  five  bills  of  exchange,  all  drawn  by  the  father  of  the 
defendant,  a  British  subject,  on  the  12th  of  Septembtr^  1806,  while  he  wa« 
detained  a  prisoner  at  Verdun  in  France  during  the  late  war  with  that  coantry, 
payable,  some  to  Tyndali^  some  to  Estwicke^  both  British  subjects  in  like 
manner  detained  prisoners  there,  at  one  year  after  date,  indorsed  to  the  plaintiff, 
who  was  a  French  subject  and  a  banker  at  Verdun^  and  accepted  by  the 
defendant'.  The  cause  was  tried  at  Guildhall  at  the  sittings  after  Easter  term, 
1815,  before  Gibbs,  C.  J.,  when  it  was  contended  on  the  part  of  the  defend- 
ants, that  it  would  be  treason  to  pay  the  bills  by  the  statute,  34  G.  3.  c.  9.  ss. 
1.  4.,  Gibbs^  C.  J.  refused  to  hear  the  objection:  he  did  not  know  to  what 
extent  it  might  be  carried,  but  if  it  could  be  supported  to  its  full  extent,  many  of 
our  miserable  fellow-subjects  detained  in  France  must  have  starved.  It  was 
uko  objected,  that  this  being  a  contract  with  an  alien  enemy,  was  not  merely 
suspended  during  the  war,  but  absolutely  void ;  the  Chief  Justice  thought  othe^ 
wise,  and  the  jury  found  a  verdict  for  the  plaintiflT. 

Vaughan^  Serjt.,  on  a  former  day  in  this  term  moved  for  a  rule  niti  on  both 
these  objections,  when  it  being  suggested  on  the  part  of  the  plaintiflT,  that  the 
statute,  34  G.  3.  c,  0.,  had  expired  at  the  peace  of  1800  and  never  been  re- 
enacted,  the  court  gave  time  to  ascertain  that  fact,  and  that  being  found  to  be  the 
case,  Vaughan  now  moved  upon  the  second  objection  only,  namely,  that  the 
indorsement  of  the  bill  to  an  alien  enemy  was  *void.  For  this  he  cited  rM^g 
Anthon  v.  Fisher^  Doug.  650,  note  to  Comn  v.  Blaekbume,  where  it  is  ^ 
held  that  no  action  can  be  maintained  by  an  alien  in  the  courts  of  this  coantry 
on  a  ransom  bill,  because  it  is  a  right  claimed  to  be  acquired  by  him  in  actual 
war.  Lord  Jlshburton*s  ailment  in  Ricord  v.  Bettenham^  3  Burr.  1734, 
which  decision  is  overruled  by  Anihon  v.  Fisher,  is  to  be  called  in  aid.  If  a 
bond  be  given  to  an  alien  enemy,  it  is  good  quoad  the  obligor,  but  void  quoad 
the  obligee,  that  is,  it  enures  only  for  the  benefit  of  the  crown,  Ro,  Jirb.^  Alien^ 
B.  pL  1.  Danv.  Mr,  And  if  so  of  a  bond,  the  law  must  be  the  like  on  a  bill 
of  Exchange.  So  is  it  of  contracts  of  insurance  made  with  an  alien  enemy. 
Flindt  V.  Waters,  15  East,  200,  Lord  Ellenborough,  C.  J.,  says,  the  defence 
of  alien  enemy  may  go  to  the  contract  itself,  on  which  the  plaintifi*  sues,  and 
operate  as  a  perpetual  bar ;  though  in  that  case  the  contracting  party  having 
become  an  enemy  after  the  contract,  it  was  held  to  be  only  a  temporary  suspen- 
sion of  the  ri^ht  to  sue,  but  he  showed  a  disposition  to  confirm  the  cases  of 
Brandon  v.  Jvesbitt,  6  T.  R.  23,  and  Bristow  v.  Towers,  6  T.  R-  35.  No 
case  has  decided  that  a  contract  made  with  an  alien  enemy  in  time  of  war  may 
be  ever  afterwards  enforced.  Chief  Baron  Gilbert,  Hist,  of  Common  Picas, 
206,  lays  it  down,  that  upon  the  plea  of  alien  enemy  the  right  of  the  plaintiff'  is 
forfeited  to  the  crown,  as  a  species  of  reprisal  upon  the  state  commiuing 
hostility. 

GiBBS,  C.  J.  It  will  not  he  useless  to  consider  what  legal  propositions  cnn 
be  deduced  from  the  cases  cited  on  behalf  of  the  defendant,  and  to  try  how  far 
they  are  applicable  to  the  present  case.  This  is  no  bill  of  exchange  dmwn  in 
favor  of  an  alien  enemy,  but  by  one  subject  in  favor  of  another  subject,  upon  a 
subject  resident  here,  *the  two  first  being  both  detained  prisoners  in  rM^O 
France;  the  drawer  might  legally  draw  such  a  bill  for  his  subsistence.  ^ 
AAer  the  bill  is  so  drawn,  the  payee  indorses  it  to  the  plaintiflT,  then  an  alien 
enemy.     How  was  he  to  avail  himself  of  the  bill,  except  by  negotiating  it,  and 


339] 


6  Taunton.  59S 


to  whom  could  he  negotiate  it,  except  to  the  inhabitants  of  that  country  in  which 
be  resided?  I  can  collect  but  two  principles  from  the  cases  cited  by  the  coun- 
sel for  the  defendant,  and  they  are  principles  on  which  there  never  was  the 
slightest  doubu  First,  that  a  contract  made  with  an  alien  enemy  in  time  of 
war,  and  that  of  such  a  nature  that  it  endangers  the  security,  or  is  against  the 
policy  of  this  country,  is  void.  Such  are  policies  of  insurance  to  protect  an 
enemy's  trade.  Another  principle  is,  that  however  valid  a  contract  originally 
may  be,  if  the  party  become  an  alien  enemy  he  cannot  sue.  The  crown,  during 
tlie  war,  may  lay  hands  on  the  debt,  and  recover  it,  but  if  it  do  not,  then,  on  the 
return  of  peace  tlie  rights  of  the  contracting  alien  are  restored,  and  he  may  him- 
self sue.  No  other  principle  is  to  be  deduced.  The  first  may  be  laid  out  of 
the  case,  for  this  was  not  in  its  creation  a  contract  made  with  an  alien  enemy. 
The  second  question  is,  whether  the  bill  came  to  the  hands  of  the  plaintiff  by  a 
good  tide?  Under  the  circumstances  of  this  case,  not  meaning  to  lay  down  any 
general  rule  beyond  this  case,  I  am  of  opinion  that  the  indorsement  to  the  plain* 
tiff*  conveyed  to  him  a  legal  title  in  this  bill,  on  which  the  king  might  have  sued 
in  tiie  time  of  the  war,  and  he  not  having  so  done,  the  plaintiff  might  sue  after 
peace  was  proclaimed.! 

Heath,  J.,  was  absent. 

Chahbrb,  J.  I  am  perfectly  of  the  same  opinion,  and  it  would  be  of  reify 
mischievous  consequence  if  it  were  otherwise. 

*2401  ^Dallas,  J.  This  is  not  a  contract  between  a  subject  of  this  country 
-'  and  an  alien  enemy,  nor  is  it  a  contract  of  that  sort  to  which  the  prin- 
ciple can  be  applied.  That  principle  is,  that  there  shall  be  no  communication 
with  the  enemy  in  time  of  war,  but  this  is  a  contract  between  two  subjects  in  an 
enemy's  country,  which  is  perfecdy  legaL 

Rule  refused4 

t  [See  the  remarks  of  Kent,  Chancellor,  on  this  case,  16  Johns.  471.  "  It  has  nothing 
to  do,"  says  he,  "  with  voluntary  intercourse  in  the  way  of  mercantile  negotiation  and 
trade."] 

t  [See  7  Taont.  439,  Waiison  v.  Paiiuon  «f  ai,  and  the  eases  there  cited.] 


REDFORD  V.  EDIE. 

Where  the  court  had  given  time  to  one  of  the  bail  to  justify  before  a  judge,  at  chambers 
in  the  vacation,  a  judge's  summons  for  further  time,  returnable  before  the  original  time 
had  expired,  operates  as  a  stay  of  proceedings. 

Onv  of  the  bail  in  this  cause  having  justified  in  Easter  term,  time  was  given 
to  justify  the»other  before  a  judge  at  chambers  till  the  15th  of  May,  On  the 
12th  of  A/oy,  a  summons  for  further  time  to  justify  was  taken  out,  returnable  on 
the  13th,  and  the  plaintiff*s  attorney  not  then  attending,  it  was  twice  renewed, 
pending  which,  on  the  17th,  the  plaintiff  took  an  assignment  of  the  bait-bond, 
and  on  the  18th  sued  out  writs  against  the  bail.  A  nile  having  been  obtained 
to  set  aside  the  proceedings  against  the  bail,  upon  the  ground  that  the  summons, 
having  issued  before  the  time  to  justify  the  second  bail  had  expired,  was  a 
suspension  of  the  plaintiff's  proceedings,  the  court  this  day  made  the  rule 
absolute.! 

t  The  reporter  is  indebted  for  this  ease  to  a  gentleman  of  the  bar  of  known  sccvrscy. 


596     Mom  v.  Roy.  Exc.  Assurance.  T.  T.  1815.  [*241 

•MOIR  V.  The  ROYAL  EXCHANGE  ASSURANCE  Company. 

[1  Marsh.  570.  S.  C] 

'j'hp  warranty  to  "depart'*  before  a  certain  day,  which  is  used  by  the  Royal  Exehan^e 
Atgurance  Company  in  their  policiesp  does  not  mean  merely  to  break  ground,  but  fairly 
to  set  forward  upon  the  voyage. 

Therefore,  where  a  ehip  in  complete  sea-reodinesa  weighed  anchor  with  some  little  pros* 
pect  of  more  fiivorable  wear  her,  but  in  half  an  hour  waa  beaten  back,  and  came  to 
anchor  wiihin  the  bar,  half  a  mile  nearer  to  the  sea  than  the  place  of  loading,  held,  that 
this  was  not  a  departure  within  the  warranty.     [See  4  Campb.  34.] 

This  was  an  action  of  debt  upon  a  policy  of  insurance  on  the  ship  NepHtnva 
at  and  from  Memel  to  tlie  ship's  port  of  dischai^e  in  England^  free  of  capture 
ill  the  ports  and  roads  of  lading,  and  warranted  to  depart  on  or  before  the  L5th 
of  September.  The  declaration  contained  averments  that  the  ship  was  in  good 
Mifeiy  at  MemeU  and  afterwards,  and  before  the  15th  of  September^  departed 
for  and  towards  England  upon  the  voyage,  and  was  lost  by  perils  of  the  seas. 
The  cause  was  tried  before  Gibbs^  C.  J.,  at  the  sittings  after  Hilari/  term,  1815, 
when  a  verdict  was  found  for  the  plaintiff,  subject  to  a  case,  which  stated  in 
substance  that  the  Neptunus  on  the  31st  of  Jiuguat  completed  her  lading  of  a 
cargo  in  tlie  port  of  Memel,  for  England;  she  was  cleared  out  at  the  custom- 
Itouse  at  AlemeU  ready  to  proceed  on  her  voyage,  before  the  9th  of  Seplevibeu 
tm  which  day,  being  the  first  opportunity  after,  she  hove  up  her  anchor,  and 
broke  ground  from  her  station  where  she  had  loaded,  and  got  under  weigh,  with 
invention  of  proceeding  to  England,  the  morning  being  calm,  and  there  bein^ 
tfome  liide  prospect  of  a  favorable  change  of  winds  and  weather ;  but  before  tl*.e 
bhip  had  been  half  an  hour  under  weigh,  the  sea  breeze  came  in  strong  from 
tlie  westward,  and  obliged  her  to  come  to  an  anchor  as  near  the  sea,  at  the 
Naff  or  river-mouth,  as  was  consistent  with  her  safety.  The  ship  there  lay  in 
])ei'i'ect  sea-readiness,  until  the  first  opportunity  that  afterwards  presented  for 
bailing,  which  was  on  the  21st  of  September,  when  she,  with  twenty-two  ships 
more,  sailed  from  that  port  on  their  respective  voyages.  No  ship  sailed  in  the 
interim.  Tlie  part  of  the  Haff,  or  ^situation  where  the  Neptunus  took  r^^^.i 
in  the  cargo,  is  not  above  a  British  statute  mile  from  the  sea  mouth :  ^ 
the  place  where  she  lay  from  the  9th  of  September  to  the  21st,  is  not  more 
liiun  half  that  distance.  There  is  a  bar  at  the  sea  mouth  about  two  miles  from 
ihe  town  of  Memel,  which  is  tlie  limit  of  the  port  of  Memel,  The  Neptuniis 
ill  her  voyage  on  the  4ih  of  October,  sailed  from  Hanoe  with  convoy  for  Eng- 
land, and  was  lost.  The  question  was,  whether  the  plaintiflf  is  entitled  to 
recover  ? 

Marshall,  Serjt.,  for  the  plaintiff,  contended  that  the  ship  had  departed  before 
the  15th  of  September  according  to  the  mercantile  meaning  of  the  word.  The 
intent  was,  that  by  the  day  named  the  ship  should  have  on  board  her  cargo, 
and  all  her  clearances,  and  should  get  under  weigh,  and  tliis  was  a  compliance 
with  the  warranty  whether  the  ship  were  beaten  back  or  not.  He  admitted 
that  in  the  case  of  the  samet  parties  in  the  King's  Bench,  Lord  Ellenborough, 
V.  J.,  had  held  that  there  was  a  distinction  between  the  words  **  depart*'  and 
^-sail,"  and  that  the  former  meant  to  get  completely  out  of  port;  but  it  was  a 
dibiinction  without  a  ditterence.  The  weighing  anchor,  and  getting  to  the  liar- 
bor's  mouth,  was  a  departure.  If  siie  had  been  lost  before  she  reached  the 
harbor's  mouth,  the  defendant  would  have  been  liable  on  a  policy  "from 
Memel^^  though  the  word  "  at"  had  not  been  inserted :  for  the  risk  would  have 
commenced  the  moment  the  ship  began  to  move  from  Memel,  It  is  often  a 
question,  what  is  the  port,  as  in  Constable  v.  Noble,  ante,  ii.  403,  Payne  v. 
Hutchinson,  ante,  ii.  405.  n,.  Bond  v.  Nutt,  Cowp.  001,  Thcllusson  v.  Fer- 

t  Moir  v.  Roifol  Exchange  Assurance  Company,  3  Maule  &,  Selw.  461. 
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*243l  f"*'^'*'  ^^^-  ^^^»  *°^  Thellusson  v.  Stapiei,  Doug.  366,  n.  But  'this 
-^  is  a  stronger  case  than  any  of  them,  for  this  must  be  taken  to  be  an 
insurance  from  the  town  o(  Memei,  the  caput  partus. 

Boaanquetj  Serjt,,  contra.  The  intent  of  the  underwriters  in  this  contract 
was,  to  avoid  the  winter  risk  of  the  Baltic,  which,  it  is  well  known,  commences 
on  the  I5ih  of  September,  Upon  the  construction  contended  for  by  the  plain- 
tirf*,  that  Memel  means  the  town  of  Memel^  the  policy  never  attached,  for  it  i-i 
to  be  gathered  from  the  case,  that  the  ship's  station  was  never  so  high  up  the 
harbor  as  Memel,  by  a  mile,  therefore,  the  ship  could  not  depart  from  MemeL 
The  case  finds  only  that  when  she  broke  ground,  "  there  was  some  little  pros- 
|)ect"  of  a  favorable  change  of  weather,  but  that  little  failing,  she  could  not  get 
over  the  bar,  which  is  found  to  be  the  boundary  of  the  port ;  in  none  of  the 
cases  referred  to  was  the  probability  of  an  eficctive  sailing  so  feeble  as  in  this. 
The  master  here  merely  changed  his  situation  in  the  harbor,  and  put  himself  in 
a  position  to  be  prepared  for  sailing  when  occasion  ofiered.  But  there  is  a 
substantial  distinction  between  **  depart,"  which  is  a  relative  term,  and  must 
mean,  to  depart  from  some  place ;  and  **  sail,"  and  the  plaintitTs  purposely,  for 
avoiding  the  construction  which  the  courts  had  put  upon  the  word  **  sail,"  have 
adopted  this  phrase  in  all  their  contracts,  at  least  since  1787,  when  the  ques- 
lion  of  its  meaning  was  intended  to  be  tried  before  Lord  Loughborough,  C.  J., 
in  an  action  brought  against  them  by  Rogers;^  but  the  plaintiff*  was  nonsuited 
on  the  merits.  In  the  grammatical  construction  of  this  contract  the  departure 
must  be,  from  the  last  antecedent,  viz.  the  port  and  roads  of  loading,  not  the 
♦2441  ^°^"  ^^  Memel  under  the  word  "  at."  Until  the  15ih  of  September  *tlie 
-I  underwriters  were  liable  to  sea  risks  happening  in  the  port  and  roads  of 
Memel,  but  after  that  day,  the  ship  having  not  then  yet  sailed  from  thence, 
their  liability  wholly  ceased.  So  long  as  the  ship  lies  at  any  place,  where  being, 
she  may  be  said  to  be  at  Memel,  she  cannot  be  said  to  have  departed  front 
Memel.  And  while  she  lay  within  the  harbor  mouth,  it  might  properly  be 
said  that  she  was  at  Memel.  In  the  case  between  the  same  parties  inr  the 
King's  Bench,  it  was  supposed  that  the  vessel  had  at  first  broken  ground  with 
a  favorable  wind,  the  evidence  as  to  that  fact  not  having  arrived,  but  even  with 
that  advantage  for  the  plaintiff.  Lord  Ellenborough  was  confident  that  to  **  de- 
part" must  mean  to  get  clearly  out  of  the  port.  If  this  court  adopts  a  dififerent 
construction,  they  will  lay  a  ground  for  fraud ;  for  whenever  masters  of  vessels 
foresee  any  difiiculty  in  sailing,  they  will  shift  their  situation  in  the  harbor  to 
evade  a  similar  warranty,  and  there  will  be  numerous  questions  to  be  tried, 
whether,  when  a  master  broke  ground,  he  had  a  reasonable  prospect  of  getting 
out  of  the  harbor. 

Marshall,  in  reply,  reprobated  the  distinction  between  ''sail"  and  ''depart." 
To  depart  is,  indeed,  a  relative  term,  but  the  place  of  lading  is  the  place  whence 
the  vessel  departs,  and  her  progress  thence  to  the  harbor's  mouth  was  a  part  of 
her  voyage  to  England,  He  prayed  a  new  trial  upon  payment  of  costs,  to  as- 
certain the  precise  spot  where  she  took  in  her  cargo. 

GiBBS,  C.  J.  If  this  had  been  a  warranty  to  "sail"  on  or  before  the  1 5th 
of  September,  I  should  have  thought  most  clearly,  on  the  authority  of  the  cases, 
and  also  without  cases,  that  the  ship  had  "sailed:"  for  it  has  been  held  that 


*1245] 


a  warranty  to  have  sailed  at  and  *from  Jamaica  to  London,  before  the 


first  of  August,  means  that  the  ship  shall  have  began  her  voyage  before 
that  time,  because  a  part  of  her  voyage  is  the  getting  out  from  the  place  in  which' 
she  is;  and  if  tiiis  ship  had  been  warranted  to  sail  before  the  15ih  of  Septem- 
ber, I  should  have  thought  she  had  complied  with  that  warranty ;  but  it  seems 
on  the  report  of  the  case  in  1787,  that  this  company  have  early  adopted  a  vari- 
ation in  this  phrase,  whereas  all  other  policies  retain  that  form  of  warranty  to 
0aJ.     On  a  warranty  to  sail,  when  the  ship  breaks  ground,  and  gets  under  way^ 

t  Park  on  Insurance,  6th  edit.  442, 
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Uie  warranty  is  complied  with.  But  this  policy  will  not  bear  the  same  con- 
struction. 1*0  **8ail,'*  is  to  sail  on  the  voyage.  To  "depart,**  must  be  tode< 
part  from  some  particular  place.  It  is  said  by  the  counsel  for  the  plaintiff,  that 
if  the  ship  had  got  under  way  at  Memel^  and  had  been  lost  on  her  way  to  the 
sea  mouthy  that  would  have  been  a  departure.  I  asked  for  his  authority,  but 
no  case  was  cited.  We  must,  therefore,  construe  it  upon  the  reason  of  the  caw. 
It  cannot  mean  a  departure  from  the  town  of  Memei,  1  see  not  then,  what  it 
can  mean,  except  a  departure  from  the  port  of  Memei,  I  can  see  no  other  /er- 
minuB  a  quo^  and  I  think  the  ship  had  not  departed  from  the  port  of  Memd^ 
before  the  5th  of  September, 

Chambre,  J.  I  perfectly  agree.  What  had  the  underwriters  to  do  with  the 
town  of  Afemel?  The  meaning  of  the  parties  was,  to  avoid  the  winter  risk. 
If  the  other  construction  were  adopted,  ships  would  always  move  their  place  in 
the  harbor,  to  make  out  a  departure.  No  blame  attaches  on  the  conduct  of  the 
ship,  but  I  think  the  warranty  is  not  complied  with. 

Dallas,  J.  There  are  neither  the  words  "  port  of  Afeme/,'*  nor  **  town  of 
iKfefne/,"  in  this  policy.  It  is  *not  a  distinction  without  a  difference  r^aia 
that  is  taking  between  sailing  and  departing,  and  the  latter  word  must  ^ 
mean  a  departure  from  the  port.  It  is  said,  there  is  a  commercial  meaning  to 
the  word.  I  see  not  that  there  is,  but  I  am  much  struck  with  the  circumstance 
that  this  company  have  deviated  from  the  usual  phrase;  and  the  assured  seeing 
a  new  term  proposed,  ought  to  have  considered  the  meaning  of  it,  and  known 
tliat  if  he  adopted  it,  he  would  be  bound  by  it.  I  am  clear  that  the  departure 
meant  a  departure  from  the  port  of  Memd^  and  that  tliis  ship  had  not  departed. 

Judgment  for  the  defendants. 

A  rule  was  afterwards  moved  for  by  previous  consent  to  turn  this  case  into 
a  special  verdict,  which,  in  Michaelmas  term,  was  discharged  by  consent. 


JOHN  JOHNSON  v.  LEIGH. 

[1  Marsh.  565.  S.  C] 

A  sheriff  cannot  justify  breaking  the  inner  doors  of  the  house  of  a  stranger,  upon  suspicion 
that  a  defendant  is  there,  to  search  for  him  in  order  to  arrest  him  on  mesne  process. 

In  trespass  for  breaking  and  entering  the  plaintiff's  house  and  breaking  his 
inner  doors,  locks,  and  hinges,  the  defendant  justified  as  sheriff,  under  a  writ  of 
aiiaa  testatum  capias  against  Thomas  Johnson,  by  virtue  whereof  the  defend- 
ant, before  the  return  of  the  writ,  and  within  his  bailiwick,  as  such  sheriflT 
peaceably  and  quietly  entered  into  the  messuage  in  which,  41(c.,  the  outer  door 
thereof  then  and  there  being  open,  and  there  then  and  there  being  reasonable  and 
sufficient  cause  for  the  defendant  to  suspect  and  believe,  and  the  defendant  sus- 
pecting and  believing,  that  Thomas  Johnson,  then  was  in  the  said  messuage, 
in  order  to  arrest  him  under  that  writ,  as  it  was  lawful,  &c.;  and  in  order  to 
arrest  him  under  that  writ,  the  defendant  ^necessarily  made  a  little  noise,  r^on 
Slc.,  and  the  said  Thomas  Johnson,  not  having  been  taken  under  the  *■ 
writ,  and  the  entrance  of  divers  apartments  ia  the  dwelling  house  being  fastened, 
and  there  then  and  there  being  reasonable  and  sufficient  ground  and  cause  for 
the  defendant  to  suspect  and  believe,  and  the  defendant  suspecting  and  believing, 
that  T,  Johnson,  then  was  in  those  rooms  or  one  of  them,  the  defendant  at  the 
time  when,  &^,,  in  order  to  search  for,  find,  and  arrest  T,  Johnson,  by  virtue 
of  that  writ,  necessarily  broke  open  the  said  inner  doors,  locks,  and  hinges,  and 
in  so  doing  necessarily  a  little  broke,  damaged,  and  spoiled  tlie  same.     The 
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piiiatf  demurred,  and  assigned  for  causea*  that  although  the  defendant  had  pro* 
leased  to  justify  the  breaking,  &c.,  of  the  plaintiff's  doors,  locks,  staples,  and 
hinges,  yet  the  defendant  had  not  by  his  plea  shown  any  suflScient  justifieation 
or  excuse  for  such  trespasses ;  and  that  the  defendant  had  not  shown  that  he 
demanded  or  required  of  any  person  in  the  dwelling  house  to  open  the  doors 
of  those  apartments,  or  that  he  demanded  or  required  the  key  thereof,  or  that 
no  person  was  in  Uie  dwelling  house,  so  as  to  prevent  or  preclude  the  defend- 
ant from  so  demanding  entrance  into  the  rooms. 

The  courts  slopping  /'e//,  Serjt.,  who  would  have  supported  the  demurrer, 
called  on  Blotsetf  Seijt.,  to  maintain  his  plea. 

BioMgeij  urged  that  the  demurrer  admitted  that  if  the  defendant  had  previously 
made  the  demand  and  been  refused,  though  this  was  the  house  of  another,  the 
defendant  would  have  been  justified  in  breaking  the  inner  door.  Lord  Alvan" 
iev^  C.  J.,  admitted  the  same  thing  in  Ratdiffe  v.  Burton^  3  Bos.  &  Pull.  223. 
[Lord  C.  J.  Gibbs  says,  that  was  only  a  loont  observation  of  Ijord  Ahanietf,  I 
*2AS'}  ^^^^'  ^07.3  And  in  Hutchinton  ▼.  *Birch,  ante,  iv.  619,  this  court 
-'  distinguishes  between  breaking  the  inner  doors  and  the  outer  doors,  and 
in  Stmaynt^9  case,  5  Co.  Rep.  92.  5th  res.  Lord  Cokt^  says,  in  many  cases 
the  door  of  a  third  person  may  be  broken  where  that  of  the  defendant  himself 
cannot ;  for  though  every  man's  house  is  his  own  castle,  it  is  not  the  castle  of 
another  nian.  This  plea  is  founded  on  the  case  o{  HutchUon  v.  Bitchy  wherein 
this  court  overturned  the  reasoning,  on  wliich  the  court  proceeded  in  Burton 
V.  Ratdiffe. 

61BB8,  C.  J.  In  Hutchinson  v.  Birch^  the  goods  were  in  the  house;  here 
the  defendant  only  avers  a  suspicion  that  T.  Johnson^  was  in  the  house.  I 
protest  that  the  court  have  not  decided  this  point,  or  dropt  in  the  case  of  Hutch" 
ison  V.  Birchf  any  thing  which  favors  the  opinion ;  that  it  may  not  go  abroad 
to  the  world,  that  we  have  so  decided. 

Pr//,  cited  Cooke  v.  Birt^  ante,  v.  705,  and  the  distinction  there  taken  b» 
tween  a  stranger's  house  and  the  defendant's,  to  which  the  court  agreed* 

Btosaett  was  permitted  to  amend  his  plea. 


•249]  •TAYLOR  v.  REED. 

A  tenant  who  rebuildn  a  house  in  London  without  a  leaie  or  agreement  for  a  lease,  and 
therein  makes  use  of  the  party-wall  of  the  adjoining  house,  cannot  be  sued  for  half  the 
cost,  as  owner  of  the  improved  rent;  though  he  afterwards  obtains  in  consideration  of 
the  rebuildingt  a  beneficial  lease  at  a  low  ground-rent,  habendum  from  a  day  before  the 
rebuilding. 

This  was  an  action  brought  to  recover  from  the  defendant  the  moiety  of  the 
expences  of  building  a  party  wall  between  the  adjoining  houses  of  the  plaintifif's 
testator  and  the  defendant,  which  had  both  been  consumed  by  a  fire.  At  the 
trial  of  the  cause,  before  Cribbs^  C.  J.,  it  appeared  that  the  defendant  had  had  a 
former  beneficial  term  in  his  house,  which  had  expired  before  the  time  of  the 
fire.  The  plaintiff's  testator  had  first  rebuilt  his  house,  and  erected  the  party 
wall,  and  paid  the  expences  of  it,  and  the  defendant  afterwards  rebuilt  his  house 
and  finished  it  in  1811,  and  therein  made  use  of  the  plaintiff's  party  wall;  but 
the  only  evidence  offered  to  prove  that  the  defendant  was  the  owner  of  the  im* 
proved  rent,  was  a  new  lease  granted  to  him  by  the  ground  landlord,  executed 
in  1812,  whereby,  in  consideration  of  the  great  charge  which  the  defendant  had 
incurred  in  rebuilding  his  house,  the  lessor  demised  the  site  thereof,  and  the 
newly  erected  messuage  thereon,  to  the  defendant  for  sixty-one  years  from 
Chrisima$f  1809,  under  seven  guineas  rent.    The  house  was  worth  00/.  pe^ 
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annum.  VcMghan^  Serjt.,  contended  that  from  the  contenbi  of  this  lease  the 
jury  might  infer  a  previous  agreement  in  writing  by  the  defendant  to  rebuild  the 
house,  M'hich  would  make  him  the  owner  of  the  improved  rent,  within  the  prin- 
ciple of  the  case  o(  Peck  v.  Wood^  5  Terra.  Rep.  130.  Gibbg,  C.  J.,  however 
was  of  a  different  opinion,  and  directed  a  nonsuit,  which 

Vaughan  now  moved  to  set  aside,  contending  first,  that  the  retrospective 
habendum  made  Uie  defendant  *owner  of  the  improved  rent  at  the  time  tmca 
of  building  the  party  wall ;  next,  that  the  mere  possession  of  the  house  ^ 
at  the  time  made  him  such ;  and  tliirdly,  that  the  lease  contained  evidence  that 
there  had  been  a  previously  subsisting  agreement  for  a  building  lease  from  the 
frround  landlord  to  the  defendant  at  the  time  when  he  rebuilt  the  house.  There 
had  been  in  fact,  he  said,  such  an  agreement,  which  he  would  produce  on  an- 
other trial. 

GiBBS,  G.  J.  If  the  plaintiff  had  shown  an  agreement  for  a  lease,  I  think 
she  would  have  succeeded  in  bringing  this  within  the  case  of  Peck  v.  fVood, 
There  when  tiie  premises  were  built,  it  was  held  the  defendant  was  answerable 
for  half  Uie  party  wall;  but  there  the  agreement  was  made  while  the  wall  vr^s 
building.  I  cite  this  only  to  show,  that  under  an  agreement  the  tenant  might 
he  esteemed  owner  of  the  improved  rent,  but  we  cannot  infer  an  agreement  from 
the  facts  that  appear  to  us.  Suppose  it  were  the  case,  that  a  tenant  from  year 
to  year  had  rebuilt  the  house,  might  not  the  landlord  (though  a  hard  case)  turn 
him  out  immediately  ?  If  you  take  the  lease,  you  must  take  it  such  as  it  is, 
and  it  only  says,  in  consideration  of  having  rebuilt ;  it  recites  no  agreement,  and 
on  the  case  tlie  plaintiff  now  opens,  she  must  have  been  nonsuited  at  the  trial, 
for  the  agreement  was  in  writing,  and  she  had  it  not  there.  The  mere  posses- 
sion of  the  house  did  not  make  the  defendant  owner  of  the  improved  rent. 

Rule  refused. 


♦WOHLENBERG  v.  LAGEMAN.  [^251 

[1  Marsh.  579.   S.  C] 

Where  arbitrators  have  power  to  enlarge  the  time  for  making  their  award,  and  have  eo< 
larged  it,  and  made  their  award  in  the  additional  time  ;  in  order  to  hring  the  defendant 
into  contempt  for  non-performance  of  the  award,  there  must  be  an  affidavit  that  the  timo 
lias  been  enlarged,  that  the  award  was  made  within  the  enlarged  time,  and  that  ibe 
defendant  has  been  personally  served  with  notice  of  those  facts. 

Semble  that  the  affidavit  for  an  attachment  for  non-performance  of  an  award,  must,  contrary 
to  the  usual  practice,  always  state  the  time  of  execuMon  of  the  award. 

Thoogh  an  arbitrator  on  a  question  of  mixed  law  and  fact  has  allowed  transactions  appa- 
rently illegal,  as  premiums  of  insurance  on  a  voyage  to  an  hostile  port,  the  court  will 
not  set  aflidc  the  award. 

An  award  that  two  persons  shall  pay  a  debt  in  proportion  to  the  shares  which  they  held 
in  a  certain  ship,  the  ratio  of  their  shares  not  being  a  subject  of  dispute,  is  sufficieuiiy 
certain. 

Copley,  Serjt.,  had  obtained  a  rule  nisi  for  an  attachment  for  non-payment 
of  a  sum  of  money  pursuant  to  an  award,  upon  the  reading  of  the  award  and 
rule  of  court  for  the  submission,  and  upon  an  afTidavit  that  the  deponent  saw 
the  arbitrators  severally  sign  and  publish  their  award  thereto  annexed,  and  tli»t 
their  names  suhscrilied  thereto  were  of  their  hands  writing,  that  the  deponent 
liad  personally  served  the  defendant  with  true  copies  of  the  award  and  rule  of 
court  recording  the  submission,  and  at  the  same  lime  shown  biin  the  original 
award  and  rule,  and  demanded  the  money. 

Vaugfum,  Serjt.,  showed  cause  against  this  rule,  upon  the  ground  that  the 
submission  by  bond,  on  which  tlie  rule  for  the  aitachment  was  drawn  up,  was 
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eonditioned  for  performance  of  the  award,  so  as  it  were  made  in  writing  ready 
to  be  delivered  on  or  before  the  first  day  of  ^pril^  on  or  before  such  other  day 
to  which  the  arbitrators,  or  any  two  of  them,  should  tliink  fit  to  enlarge  the 
time  for  making  their  award  by  indorsement  on  those  presents,  with  power  to 
make  the  submission  a  rule  of  court,  which  had  been  done.  The  arbitrators 
reciting  in  their  award,  that  by  memorandums  on  the  bonds,  dated  the  24th  of 
March,  and  28th  of  *^prif,  the  time  for  making  their  award  was  enlarged  until 
the  first  of  Jufy,  proceeded  to  award  the  sum  demanded  ;  in  wimess  whereof 
they  thereunto  set  their  hands  the  18th  oi  May,  1815,  and  the  deponent  attested 
the  execution  thereof,  but  there  was  no  affidavit  that  the  arbitrators  had  in  fact 
*2521    ^"^^^S^^  ^^^®  ^^'"^  ^^^  making  their  award  beyond  the  first  day  of  ^^pril ; 

-'  not  only  ought  that  fact  to  appear  upon  oath,  but  it  ought  also  to  appear 
on  oath  that  the  fact  of  enlargement  within  the  original  time  was  made  known 
to  the  defendant,  before  he  could  be  punishable  for  a  contempt  of  the  court  in 
disobeying  the  award  ;  and  it  is  sworn  that  the  office  copy  of  the  rule  of  court 
for  the  submission,  which  was  served  on  the  defendant,  had  on  it  no  copy  of 
the  indorsement  on  the  bonds  eniargine  the  time.  The  point  had  been  twice 
decided  in  the  Court  of  King*s  Bench,  in  the  cases  of  George  v.  Jjouneley, 
8  East,  13,  and  Davis  v.  Vaaa,  15  East,  07.  It  would  have  been  improper 
that  the  officer  of  the  court  should,  as  was  suggested  by  the  counsel  for  the 
plaintiff  on  the  motion  for  the  rule,  have  copied  into  the  rule  of  submission  the 
indorsement  of  enlargement  which  was  on  the  bond,  for  it  was  not  authenticated 
to  tliat  officer  by  any  affidavit,  as  the  bond  of  submission  itself  was,  for  war* 
ranting  him  in  drawing  up  the  rule. 

Copley  in  support  of  his  rule.  In  George  v.  Louseiey  it  did  not  appear  on 
the  award  itself,  as  here  it  does,  that  the  arbitrators  had  enlarged  the  time  for 
making  their  award;  so  that  the  award,  on  the  face  of  it,  appeared  to  be  made 
after  the  authority  was  expired.  It  is  not  the  ordinary  practice,  in  the  affidavit 
of  the  execution  of  an  award  made  for  an  attachment,  to  swear  that  it  is  exe- 
cuted on  the  day  of  the  date,  or  that  it  was  ready  to  be  delivered  out  before  the 
day  ;  but  only  that  it  was  executed,  the  rest  is  left  to  be  collected  from  the  date 
of  the  award.  [To  this  the  officers  of  the  court  agreed.]  And  on  that  affidavit 
of  the  execution,  the  attachment  goes  Omnia  rite  acta  presumimiur.  Credit 
is  given  to  the  award  itself,  that  it  is  made  in  due  time.  Here  the  arbitrators 
a^eo-i   are  to  make  an  ^award  before  the  1st  of  Jlpril,  and  on  the  award  they 

J  recite  that  on  the  24th  of  March,  and  28th  of  w^pnV,  they  had  enlarged 
the  time ;  and  before  the  day  to  which  the  time  stood  enlarged,  they  award. 
Admitting  that  the  case  of  Davis  v.  Fass,  is  repugnant  to  this  doctrine,  it  is  a 
single  case,  not  in  this  court,  and  not  founded  in  reason.  The  instrument  is  in 
court  to  be  inspected  ;  the  defendant  is  no  party  to  it,  it  is  the  act  of  strangers. 
The  court  will  look  at  it,  and  give  credit  to  it  for  the  facts  therein  stated. 

GiBBs,  C.  J.  We  think  that  on  principle,  independently  of  the  authority  of 
those  cases  this  objection  must  be  allowed.  This  is  a  motion  for  an  attach- 
ment for  disobedience  to  a  rule  of  court :  the  defendant  must  have  notice  that 
the  award  was  made,  and  that  he  was  called  on  to  obey  it.  Here  is  a  submis- 
sion to  an  award  to  be  made  within  a  precise  time,  but  which  is  to  be  extended 
if  the  arbitrators  think  fit.  But  it  is  necessary  that  the  defendant  should  have 
notice  of  any  extension  of  the  time,  and  that  the  award  was  made  wiihin  the 
extended  time.  There  is  no  affidavit  that  the  defendant  in  this  case  had  notice 
of  the  extension  of  the  time,  or  of  the  award  being  made  within  the  extended 
time.  On  the  other  hand,  it  is  sworn  that  the  defendant  was  served  with  a 
copy  of  a  rule  with  no  indorsement  of  the  enlargement  thereon.  It  does  not 
appear  to  us,  therefore,  that  the  party  charged  with  the  contempt  of  the  court 
had  sufficient  notice  to  bring  him  within  that  charge.  We  think,  on  principle, 
if  there  were  no  decided  cases  on  the  subject,  this  would  be  so ;  but  we  also 
should  be  sorry  to  differ  from  the  two  cases  cited.  I  do  not  mean  George  v. 
Louseiey,  but  Davis  v.  VasSf  and  Moule  v.  Stawell^  a  case  stated  in  a  note  to 
Vol/  I.— 76.  3  E 
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tlie  former.  Those  two  decisions  *are  not  distinguishable  in  terms  from  ^^54 
this.  As  to  the  argument  used  for  the  plaintiff,  that  in  practice  the  ^ 
affidavit  for  an  attachment  never  states  the  date  of  the  execution,  we  see  that 
the  ordinary  form  of  affidavit  for  obtaining  an  attachment  published  in  the  books 
of  pracuce,  7\dd*s  Practical  Ibrms^  235.  «.  4,  does  not  state  the  date  of  the 
award,  but  though  it  does  not  in  terms  state  that  it  was  executed  on  that  day,  it 
may  be  doubtful  whether  it  might  not  bear  that  interpretation,  and  we  think  it 
worthy  to  be  considered,  whether  it  would  not  be  advisable  to  alter  the  language 
of  similar  affidavits.  However,  independently  of  that  circumstance,  we  thinki 
both  on  principle,  and  on  the  authority  of  the  decided  cases,  that  this  objeetioa 
must  be  allowed. 

Rule  discharged  witbont  costs. 

The  award  itself,  instead  of  a  copy  thereof,  having  been  annexed  by  the 
plaintiff  to  the  affidavit  for  the  attachment,  and  deposited  on  the  files  of  the 
court,  the  plaintiff  had  not  the  means  of  showing  the  defendant  the  award  itself 
upon  a  further  demand ;  and,  therefore,  Copley  now  obtained  a  rule  nin  that  tlie 
award  itself  might  be  taken  off  the  file  aod  delivered  by  the  officer  to  the  plain- 
tiff's attorney,  upon  an  undertaking  to  return  it  into  the  office  upon  a  day 
named. 

Faughan,  on  a  subsequent  day  moved  to  set  aside  the  award,  first,  on  the 
ground  that  it  was  uncertain  ;  for  it  awarded  that  a  certain  debt  of  720/.  9«m 
should  be  paid  by  the  plaintiff  and  the  defendant,  in  ^proportion  to  the  r^^^ 
shares  which  they  severally  had  held  in  a  certain  ship,  not  ascertaining  ^ 
what  those  shares  were ;  and  the  plaintiff,  being  a  foreigner,  was  not  in  law 
entitled  to  the  benefits  of  British  registry,  and  therefore  legally  had,  and  could 
have,  no  share  in  the  ship.  He  also  moved  on  the  ground  that  the  arbitrator 
had  allowed  in  account  premiums  of  insurance  on  an  illegal  voyage,  namely,  to 
Rotterdam^  an  hostile  port.  He  also  urged  that  usurious  commission  had  been 
allowed. 

GiBBs,  C.  J.  We  do  not  think  there  is  any  ground  for  granting  this  rule. 
The  application  is  made,  first,  on  the  groimd  that  the  award  is  imcertain,  in 
directing  that  the  debt  should  be  paid  in  proportion  to  the  share  in  the  ship 
which  each  formerly  had.  As  it  does  not  appear  that  it  was  in  dispute  between 
the  parties  what  those  shares  were,  the  award  is  final  for  alt  those  purposes  foi 
which  it  was  intended  to  be  made.  There  is  a  dispute  about  a  ship,  and  the 
defendant  insists,  that,  as  the  plaintiff  was  a  foreigner,  the  whole  affair  was 
illegal ;  it  may  be  so,  but  these  were  executory  matters,  and  when  such  are 
referred,  and  settled  by  arbitrators,  the  court  will  never  set  the  award  aside. 
The  ground  of  the  insurance  also  is  one  which  the  court  cannot  take  into  con* 
sideration.  If  an  arbitrator  acts  directly  against  law,  the  court  will  set  aside 
the  award  ;  but  if,  in  a  matter  mixed  of  law  and  fact,  he  mistakes  some  of  the 
points,  they  will  not  therefore  set  aside  an  award,  Ddver  v.  Barnes^.  As  ti» 
the  objection,  that  usurious  commission  was  given  by  the  arbitrators,  it  was  a 
fact  for  them  to  ascertain  ;  we,  therefore,  see  no  reason  to  grant  a  rule  which 
ultimately  cannot  be  supported. 

Rule  refused. 

t  Ante,  i.  48.  [3  Barn.  <(•  Aid.  237,  Richardson  et  al.  v.  Novrfe  et  al.  2  Harris  ^ 
M' Henry  477,  Oliver  et  al.  v.  Heap  et  al.  9  Ves.  365,  Young  ▼.  Walter.  2  Day  II6i 
Spencer  v.  Ueker.  Kirby's  Rep.  353,  Farkor  v.  A9ory,  Kyd  on  Awards,  chop.  VIl.j 


♦256]  6  Taunton.  603 

•MACKIE  V.  LANDON. 
Same  v.  LEWIS.. 
[1  Marsh.  585.  S.  C] 

Under  the  8t&tiite  52  G,  3.  c.  39.  #.  11.  a  master  of  a  vessel  who,  coming  from  the  westward 
bound  to  any  place  in  the  Thames  or  Medway,  refuses,  to  take  a  pilot  on  board  is  liable 
to  a  penalty  equal  to  double  the  amount  of  the  several  sums  payable  for  pilotase 
from  the  place  where  he  is  bound  first  to  take  a  pilot  on  board,  to  the  termination  of  his 
▼oyage. 

This  was  an  action  of  debt  on  the  statute  62  O,  3.  t,  39.  «.  11.,  and  at  the 
trial  before  Chambrt  J.,  at  the  Kent  Spring  assizes,  1815,  it  was  proved 
that  the  defendant  in  his  vessel  the  John  Weston^  of  three  hundred  tons  bur* 
then,  and  fourteen  and  a  half  feet  draA  of  water,  in  his  course  from  the  West 
Indies^  came  from  the  westward  of  Folkatone  bound  for  a  place  in  the  Thames^ 
namely,  London^  and  that  he  did  not  at  the  time  when  his  ship  was  discovered 
to  the  westward  of  Folkstone,  or  at  any  time  during  her  course  from  thence  to 
the  line  that  might  be  drawn  from  the  buoy  of  the  Brake  to  Sandoum  Ca«//e,  hoist 
an  union  jack  as  a  signal  for  a  cinque  port  pilot  to  come  on  board,  and  that  during 
such  course  he  was  hailed  by  a  pilot,  but  while  he  was  coming  on  board,  the 
defendant  took  advantage  of  a  breeze  which  sprung  up,  and  sailed  oif*  from  him. 
The  additional  penalty  of  5/.  for  every  fifty  tons  of  her  burthen  amounted  to 
10/.  and  the  double  pilotage  was  eight  guineas,  if,  as  the  defendant  contended, 
the  measure  of  the  forfeiture  was  to  be  the  pilotage  due  for  the  voyage  from  the 
westward  of  Folkstone  to  the  Downs,  but  the  plaintiff  contended,  that  he  was 
further  entitled  to  double  the  amount  of  the  pilotage  for  the  residue  of  the  ship's 
voyage,  namely,  from  the  Downs  to  Gravesend,  which  was  22/.  lOf.M.  more. 
The  jury  found  a  verdict  for  18/.  Ss,  being  the  doable  amount  of  the  pilotage 
ffx>m  the  westward  of  Folkstone  to  the  Downs^  and  10/.,  as  the  additional  penalty 
of  5/.  for  every  fiAy  tons  burthen  of  the  vessel,  with  liberty  to  move  to  increase 
it  to  41/.  49.  0(/.  if  the  court  should  be  of  opinion  that  the  plaintiff  was  entided 
thereto. 

Mri«-|  ^Accordingly  Best,  Serjt.,  in  Easter  term,  obtained  a  rule  nisi  to  enter 
-'  the  verdict  on  the  eighth  count,  which  warranted  the  penalties  amounting 
to  41/.  4s,  9^.,  contending  that  though  the  statute  had  not  said  in  express  terms 
what  were  to  be  the  termini  of  the  voyage,  the  pilotage  whereof  was  to  be  the 
measure  of  the  penalty,  it  must  be  intended  of  all  the  remaining  voyage  of  the 
ship  during  which  she  was  bound  to  keep  a  pilot  on  board. 

Shepherd,  Solicitor-General,  on  this  day  shewed  cause :  he  contended  the 
measure  of  the  penalty  was  only  the  double  of  the  pilotage  of  that  part  of  the 
voyage  during  which  by  the  statute  the  defendant  was  bound  to  have  his  flag 
flying  as  a  signal  for  a  pilot ;  namely,  from  the  westward  of  Folkstone  to  the 
Downs,  at  which  place  the  statute  made  a  ref»t  in  the  voyage,  and  an  alteration 
in  the  rates  of  pilotage  ;  for  there  the  defendant  was  entitled  to  anchor,  as  was 
usual,  and  fion  constat  that  he  would  again  sail  thence  for  London  without 
taking  a  pilot  on  board,  if  he  did,  it  would  be  a  new  and  distinct  offence,  for 
which  a  separate  penalty,  namely,  the  double  of  the  pilotage  from  the  Dowfis 
to  London,  was  enacted.  To  hold  otherwise,  would  be  to  give  the  statute  a 
construction  which  would  inflict  very  unequal  penalties  on  different  offenders  for 
the  same  offence  ;  for  if  two  ships  together  came  from  the  westward  of  Folk 
stone,  intending  to  anchor  in  the  Downs,  the  one  bound  to  the  north  of  Eng 
land,  the  other  to  London,  and  both  omitted  to  take  a  pilot,  the  one  would  incur 
only  the  penalty  of  double  the  pilotage,  from  the  westward  of  Folkstone  to  the 
Downs,  while  the  other  would  incur  the  additional  penalty  of  double  the  pilot 
age  from  the  Downs  to  London.    A  further  circumstaace  worthy  of  notice  is» 
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that  the  pilotage  for  the  two  several  parts  of  the  voyage  is  computed  on  a  dif- 
ferent principle,  viz.  that  from  the  Downs  to  London^  varying  according  pfn^Q 
to  the  depth  of  *  water  which  the  vessel  draws,  while  that  from  the  west*  ^ 
ward  of  Folkstont  to  tlie  DownsM  a  sum  certain  for  vessels  of  whatever  burthen. 

Best  relied  on  the  words  of  the  statute,  as  clear,  and  not  to  be  controled  by 
inferences  to  be  drawn  from  the  schedule :  he  was  stopped  by  the  court. 

GiBBs,  C.  J.  There  is  no  measure  by  which  this  penalty  can  be  ascertained, 
except  by  the  voyage  which  the  ship  is  about  to  perform,  and  which  the  act 
directs  she  shall  not  perform  without  a  pilot.  She  is  bound  to  have  a  flag  flying, 
and  to  take  pilot  on  board  as  soon  as  she  passes  Dungeness^  and  if  a  pilot 
offers  himself,  and  she  refuses  to  take  him  on  board,  he  is  entitled  to  recover 
penalties  against  the  master,  and  tliey  cannot  be  measured  otherwise  than  by 
the  sum  which  the  pilot  would  have  been  entitled  to  receive  if  he  had  been  per- 
mitted to  perform  the  duties  which  tlie  act  directs.  The  plaintiff  is,  therefore, 
entiUed  to  the  larger  sum,  and  the  verdict  must  be  transferred  from  the  Erst  count 
to  the  eighth. 

Rule  absolute. 


•BARTLETT  v.  TUCHIN  et  al.  •SSQ 

[1  Marsh.  563.    S.  C] 

A  bankrupt's  assignees  had  contracted  for  the  sale  of  his  copyhold  lands,  and  received  a 
deposit.  The  commission  was  altcrwards  superseded,  because,  when  it  issued,  the 
petitioning  creditor's  debt  was  not  due:  Another  commission  issued  upon  the  petition  ot' 
another  creditor,  and  the  same  assignees  were  chosen :  Held,  that  the  pluintitf,  having 
abandoned  his  contract  pending  the  old  commisbiuu,  might  recover  back  his  deposit. 

This  was  an  action  for  money  had  and  received,  and  for  interest,  brought  to 
recover  from  the  defendants,  who  were  auctioneers,  the  deposit  paid  by  the 
piaintitf  on  being  declared  the  purchaser  of  certain  premises.  At  the  trial  ot 
tlie  cause  before  Gibbs,  C.  J.,  at  die  sittings  after  Michaelmas  term,  18 U,  a 
verdict  was  found  for  the  plaintiff  for  the  deposit  without  interest,  subject  to  a 
case,  which  stated  that  on  the  13th  of  March,  1813,  a  commission  of  bank- 
ruptcy issued  against  AI,  Price,  on  the  petition  of  Bennett  4*  Co, ;  he  was  de- 
clared a  bankrupt,  and  his  property  assigned  to  Jones  4'  Mercer,  under  whose 
direction,  on  the  27th  of  Ju/y^  the  defendants  put  up  to  sale  by  public  auciiou 
part  of  the  bankrupts*  copyhold  estates:  the  plaintifr  was  declared  the  pur- 
chaser, and  according  to  tlie  conditions  of  sale  paid  a  deposit  of  20  per  cent., 
and  signed  an  agreement  for  payment  on  the  remainder  on  the  30th  o[  Jluput, 
1813,  on  having  a  good  tide :  an  abstract  was  delivered  and  approved  of  ou 
the  26th  of  Jiugust,  1813,  by  the  plaintiff,  who  afterwards,  in  negotiating  a 
loan  on  the  estate,  in  order  to  complete  his  purchase,  put  the  abstract  into  liie 
haiids  of  a  person,  who  on  the  22d  of  October^  rejected  llie  tide,  apprizing  tiie 
plaintiff,  that  M,  Price  took  only  an  estate  for  life  in  the  premises,  of  which  the 
assignees  were  thereupon  informed  by  the  plaintiff.  In  Michaelmas  term,  18i:l, 
an  action  was  brought  by  the  bankrupt  to  try  the  vahdity  of  die  commis.'^ion,  ia 
which  he  recovered  a  verdict  at  tlie  sittings  after  that  term,  upon  the  grouuJ 
that  the  petitioning  creditor's  debt  was  not  due  until  some  days  after  Uie  issuing 
of  the  commission,  and  judgment  in  that  action  was  signed  in  Hilary  term,  18  U. 
*0n  the  1st  of  February,  1814,  the  plainuff  abandoned  his  purchase,  j-^^fli) 
and  required  a  return  of  ilie  deposit  widi  interest.  'I'he  assignees  in-  L 
sisted  on  the  completion  of  the  conuracU  On  die  3d  of  Mardi,  1814,  the  com- 
iiussioQ  was  superseded,  and  on  die  following  day  a  second  commission  issued 
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directed  to  the  same  commissionen,  upon  the  petition  of  Cliatfield^  opon  which 
M.  Price  was  declared  a  bankrupt.  On  the  22d  of  Marck^  1814,  Jones  fy  Mer* 
cer  were  again  chosen  assignees  under  the  second  commission,  and  an  assign- 
ment executed.  The  writ  in  the  present  action  was  sued  out  on  the  12th  of 
Marck^  1814.  The  defendants  had  not  paid  over  the  deposit  money  to  the 
assignees,  at  the  time  of  bringing  the  action,  nor  were  the  objections  (if  any) 
which  had  been  made  to  the  title  removed.  The  question  was,  whether  the 
piaintifT  was  entided  to  recover. 

Best^  Serjt.,  for  the  plaintiff,  was  stopped  by  the  court. 

Copley^  Serjt.,  for  the  defendants,  contended  that  it  was  an  answer  to  the 
action,  if  the  defendants  were  enabled  at  any  time  before  the  trial  of  the  cause 
to  make  a  good  tide,  though  acquired  by  them  even  since  the  action  commenced ; 
for  which  he  cited  Thomson  v.  Miles,  1  Esp.  N.  P.  Gas.,  184.  But  further, 
the  assignees  had  at  the  time  of  the  abandonment  the  actual  legal  estate,  which 
they  could  have  transferred. 

Per  curiam.  We  all  agree  in  thinking  that  at  the  time  the  plaintiff  gave  the 
defendants  notice  of  abandoning  his  purchase,  the  contract  was  at  an  end : 
*2611  ^^^^^  ^^  stantibus,  the  contract  could  not  have  been  ^performed,  because 
-*  the  contract  was  made  with  assignees  of  a  bankrupt,  and  there  was  then 
no  valid  commission  subsisting :  therefore,  the  defendants  had  not  then  a  good 
legal  estate ;  for  to  prove  that  position,  they  must  have  begun  by  proving  the 
petitioning  creditor's  debt,  which  they  could  not  do. 

Judgment  for  the  plaintiff. 


KENT  V.  YATES. 

[1  Marsh.  567.  S.  C] 

Where  a  writ  is  retarnable  on  the  last  retarn-day  of  one  term,  the  plaintiff,  who  is  not 
bound  to  declare  de  bene  esjre,  is  under  no  compulsion  to  declare  before  the  essoign-day 
ut  the  next  term;  and,  therefore,  the  defendant  is  not  entitled  to  an  imparlance. 

The  plaintiff  having  signed  judgment  for  want  of  a  plea,  Best,  Serjt.,  for  the 
defendant  had  obtained  a  rule  nisi  to  set  it  aside  as  premature,  contending  that 
the  defendant  was  entitled  to  an  imparlance,  under  the  circumstances,  which 
were  these;  the  writ  was  returnable  on  the  last  return-day  of  Easter  term. 
The  defendant  put  in  bail,  but  had  not  perfected  them,  when  the  plaintiff,  on  the 
25th  of  May,  which  was  after  the  essoign-day  of  Trinity  term,  delivered  his 
declaration  de  bene  esse,  entided  of  Easier  term. 

Faugkan,  Serjt.,  showed  cause,  upon  the  ground  that  the  defendant  was 
entided  to  no  imparlance ;  for  the  plaintiff  had  been  guilty  of  no  laches :  he 
(*<»uld  not  declare  in  chief,  because  the  defendant  had  not  perfected  his  bail,  and 
lie  was  not  bound  to  declare  de  bene  esse,  as  was  held  here,  in  the  case  of  Bay* 
hy  V.  Hantler,  2  Bos.  &,  Pull.  126,  and  in  the  King's  Bench,  in  the  case  of 
Ilotteston  V.  Scott,  5  Term.  Rep.  372. 

Best,  in  support  of  his  rule,  admitted  that  the  defendant  was  not  bound  to 

*2621  ^^^'^^^  ^^  ^^'^  ^''^«  ^"^  urged,  *that  if  he  did  so  declare,  he  was  bound 
^  by  the  same  rules  as  if  he  had  declared  in  chief.  The  practice  is  well 
known,  that  were  a  writ  is  returnable  upon  the  last  return-day  of  one  term,  atid 
the  plaintiff  does  not  declare  till  after  the  essoign-day  of  the  succeeding  term, 
the  defendant  is  entitled  to  an  imparlance.  Another  objection  is,  that  the  decla- 
ration is  entitled  of  the  preceding  term,  though  not  delivered  until  after  the 
essoign-day  of  the  following  term. 

GiBBs,  C.  J.     This  rule  was  moved  on  the  ground  that  the  defendant  wto 
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entitled  to  an  imparlance.  It  is  now  objected  that  whether  it  be  so  or  not,  the 
present  judgment,  signed  for  want  of  a  plea,  cannot  be  supported,  because  there 
is  no  declaration  which  the  defendant  need  notice.  The  writ  was  returnable  on 
the  last  return  day  of  Eoittt  term ;  the  declaration  is  entitled  of  Easier  term, 
which  is  right,  being  of  the  term  of  which  the  writ  is  returnable.  Generally, 
when  a  writ  is  returnable  on  the  last  return-day  of  a  term,  unless  the  plainttflt 
declares  before  the  essoign-day  of  the  subsequent  term,  the  defendant  is  eotitled 
to  an  imparlance,  but  that  supposes  tlie  defendant  to  have  done  all  that  is  incum- 
bent on  him.  Here  the  defendant  had  put  in  bail,  but  he  had  not  pot  die  plain- 
tiiT  in  such  a  situation,  that  he  could  declare  in  chief  before  the  first  day  of 
Trinity  term.  The  plaintiff  therefore,  could  not  have  proceeded  more  expedi- 
tiously than  he  has  done,  unless  he  had  declared  de  bene  eaae^  which  acconling 
to  two  cases  cited,  he  is  not  bound  to  do.  The  consequence  is,  that  the  plain- 
tiff has  not  been  guilty  of  negligence,  and  could  not  have  proceeded  more  expe- 
ditiously, and,  therefore,  the  rule  must  be  discharged.  This  rule,  I  am  informed, 
has  been  constantly  acted  on. 

Heath,  J.  The  case  in  Bosanquet  and  PuUer^  was  decided,  overruling  the 
same  authority  in  Crompton^  *  which  is  overruled  in  SoUestan  t.  ScoU,  r^^M 
It  is  extraordinary  that  counsel  should  so  often  have  been  misled  by  it    *- 

Chambre,  J.  A  plaintiff  is  not  obliged  to  declare  de  bau  esse:  if  he  can 
derive  any  particular  advantage  from  it,  he  may  declare  de  bene  esse :  that 
doctrine  has  been  often  held  here. 

Rule  discharged  with  costs. 


Sir  SAMUEL  ROMILLY,  Knt  v.  JAMES. 

[1  Manh.  592.  S.  C] 

Deviae  to  H.  S.^  my  brother*8  son,  to  hold  to  him  and  his  heirs,  and  in  case  my  brother 

and  hia  aon  should  happen  to  die  having  no  issue  of  either  of  their  bodies,  then  to  /. 

Cltrk  and  his  heirs.    This  is  not  a  defeaaible  fee-simple  in  H.  S.  the  son,  with  an 

executory  devise  over,  but  an  estate  tail. 
Whether  a  deviaee  in  remainder  can  maintain  a  writ  of  introaion. 
Or  a  writ  to  be  framed  on  the  statute  of  Wettminater  the  aecond  in  the  natare  of  writ 

of  intrusion,  quaere. 
Devise  in  fee,  with  an  executory  devise  over,  whether  the  fine  of  the  devisee  in  fee  shall 

bar  the  executory  devise  over,  yuare. 
In  a  court  of  law,  every  title  that  is  noi  bad,  is  marketable. 

This  was  an  action  for  money  had  and  received,  brought  to  recover  back 
the  deposit  paid  on  a  contract  for  a  purchase  of  lands  in  fee  simple,  upon  the 
alleged  insufficiency  of  the  title  to  be  derived  from  Henry  Smith,  the  son  here* 
inafier  mentioned.  The  cause  was  tried  before  Gibbn,  C.  J.,  at  the  sittings  after 
Aiiehaelmas  term,  1814,  when  a  verdict  was  found  for  the  phtintilT,  subject  to 
a  case,  which  in  substance  stated  that  T.  Smith,  by  his  will  dated  the  26th  of 
September,  1734,  duly  executed  and  attested  for  passing  real  property,  devised 
to  his  brother  H.  Smith,  all  his  the  testator's  real  estate,  subject  to  the  several 
devises  thereinafter  expressed.  The  testator  then  devised  to  his  brother's  son 
B.  Smith,  all  his  the  testator's  estate  in  Radnorshire,  called  the  Afeadowi, 
under  Stanmer,  (the  premises  in  question,)  to  hold  to  him  and  his  heirs  forever. 
At  the  conclusion  of  the  will  are  these  words.  ^  And  further,  my  will  is,  that 
in  case  my  brother,  and  his  son  my  nephew,  (meaning  the  devisees  of  the 
*premises  in  question,)  should  happen  to  die,  having  no  issue  of  either  r,^i.| 
of  their  bodies,  then  I  devise  all  my  real  estate  unto  my  nephew  Josias  ^-T 
CUrkt  and  his  heirs."    Thr  testator  died  without  having  altered  or  revoked  his 
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will,  leaving  his  brother  if.  Smithy  his  heir  at  law,  and  his  nephew  H.  Smith 
tlie  younger,  only  son  of  H,  Smithy  the  brother,  him  surviving.  By  indenture 
of  the  6m  of  Sep! ember ^  1739,  H.  SmUh^  and  H,  Smith  the  younger,  cove- 
nanted to  levy  a  fine  eur  comuance  de  troit  came  ceo  of  the  premises ;  which 
fine  should  enure  to  the  use  of  H.  Smithy  and  H,  Smith  the  younger,  and 
their  heirs.  On  the  1st  of  Sqitember^  1740,  at  the  Radnor  great  sessions,  the 
fine  was  accordingly  levied,  and  duly  proclaimed.  By  lease  and  release  of  the 
28th  and  29th  of  June^  1748,  between  H,  Smith  the  younger,  1.  JR.  Sym- 
mondst  2.  and  B,  Hawkins^  3.  (though  H,  Smithy  the  father  was  still  alive, 
and  his  seisin  as  joint  tenant  continued,)  H.  Smith  the  ybunger,  in  consider- 
ation of  5«.  bargained,  sold,  and  released  the  premises  unto  and  to  the  use  of 
B.  Symmonde^  and  his  heirs,  to  make  him  tenant  to  the  precipe  in  a  com- 
mon recovery  of  the  premises,  which,  it  was  declared,  should  enure  to  /T. 
Smith  the  younger,  and  his  heirs,  and  which  recovery  was  duly  suffered  ac- 
cordingly. H.  Smithy  the  father  died  in  1760,  and  had  no  other  issue  than 
H.  Smithy  the  son.  H,  Smithy  the  son,  died  in  1779,  never  having  had  any 
issue.  J.  Cierk,  was  Uving  at  the  death  of  H,  Smithy  the  son,  and  labored  under 
none  of  the  disabilities  mentioned  in  the  saving  clauses  of  the  statutes  of  limi- 
tations :  he  died  in  1786,  viz.  within  thirty  years  from  the  death  of  H,  Smithy 
the  son.  Neither  •/.  Clerks  nor  his  heirs,  nor  any  other  person  claiming  under 
Clerks  ever  had  the  possession  of  the  premises.  The  question  was,  whether 
the  plaintiff  was  en  tided  to  recover. 
MAK-i       *LenSf  Seijt.,  for  the  plaintiff,  contended,  first,  That  H.  Smithy  the 

-^  son,  took  under  this  will  an  estate  in  fee  simple,  with  an  executory  de- 
vise over  to  J,  Clerks  in  case  the  two  Smiths^  father  and  son,  died  without 
leaving  issue  at  the  time  of  their  decease,  and  not,  as  would  be  contended  on 
the  other  side,  an  estate  tail.  In  support  of  this  construction  he  referred  to  the 
cases  o(  Porter  v.  Bradiey,  3  Term.  Rep.  143,  Weekly ^  on  demise  of  Knight 
V.  Bugg,  7  Term.  Rep.  322,  and  Boe^  on  demise  of  Sheere  v.  Jeffery^  3  Term. 
Rep.  589.  Secondly,  That  although  the  father  died  before  the  son,  he  did 
not  leave  issue  within  the  meaning  of  the  will,  because  at  the  decease  of  the 
survivor  of  them  there  was  not  issue  of  either  left,  and  therefore,  the  event  had 
occurred  upon  which  the  estate  was  to  go  over  to  Joeiaa  Clerk.  Thirdly,  That 
though  Clerk,  was  barred  of  his  ejectment  by  the  lapse  of  twenty  years  since 
the  death  of  H.  Smith  the  younger,  yet  that  a  devisee  might  maintain  a  writ 
of  intrusion;  or  if,  according  to  Co.  JMt.  277.  b.  and  Fttzherbert^  F. 
N.  B.  203,  that  writ  is  confined  to  the  case  where  tenant  for  life,  or  in  dower, 
or  by  the  courtesy,  dieth  seised  of  such  estate  for  life,  and  after  their  death  a 
stranger  doth  intrude  upon  the  land,  yet,  under  the  statute  of  fFestmmeterj  the 
2d,  13  Ed.  1  c.  24,  a  devisee  may  maintain  a  writ  in  the  nature  of  a  writ  of 
intrusion,  which  ought  to  be  framed  for  the  use  of  devisees,  so  that,  since  the 
statute  of  wills  had  created  the  right,  a  remedy  might  not  be  wanting  for  a  right 
like  this,  cadenti  eub  eodemjure^  et  aimili  indigente  remedio:  That  however 
is  scarcely  necessary,  for  in  the  case  of  Smith  v.  Coffin,  2  H.  Bl.  444,  the  form 
of  a  writ  of  entry  9ur  abtUement  was  altered  to  enable  a  bankrupt's  assignees 
*2fiAl   ^  ^^^*  ^"  Baetman  v.  Baker,  ante,  i.  174,  a  demandant  claiming  *under 

^  an  executory  devise,  recovered  in  this  court  on  a  writ  of  intrusion,  with- 
out objection ;  and  if  Clerk,  might  himself  maintain  the  writ,  there  is  no  reason 
why  his  heir  may  not.  Fourthly,  If  the  devisee  over  might  maintain  a  writ  of  in- 
trusion, he  was  not  barred  by  the  lapse  of  time,  by  reason  of  the  statute  32  H.  8. 
c.  2.,  in  any  less  period  than  fifty  years  of  adverse  possession,  which  had  not  yet 
elapsed  since  the  death  of  H.  Smith  the  younger,  and  the  possession  of  the 
Smithes  was  not  adverse  but  in  aid  of  the  title  of  Clerk,  and  pareel  of  the  same  fee. 
Lastly,  the  estate  of  Clerk  was  not  barred  by  the  fine  of  ^.  Smith  the  younger,  and 
five  yeare  non-claim,  for  the  fine  of  tenant  in  fee  is  wholly  inoperative,  except  that 
it  operates  in  confirmation  of  his  former  estate,  this  fine  was,  therefore,  in  further- 
ance and  confirmation  of  the  estate  of  the  former  tenant  in  fee,  and  the  estate  given 
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by  the  executory  devise  is  parcel  of  the  same  fee,  and^so  is  confirmed  by  the  fine, 
not  displaced  by  it.  There  is  no  express  decision  of  this  point,  but  the  dicta 
of  judges  favor  this  opinion.  Lord  Hale^  Foctis  v.  SaliAfity,  Hardr.  409, 
says  an  estate  with  five  years  non-claim  must  bar  an  estate  precedent  to  the 
fine,  not  subsequent  to  it.  This  estate  by  the  exenitory  devise  arbes  after  the 
fine,  and  a  new  fine  would  be  necessary  to  bar  it.  In  Thomasm  v.  Mackworth, 
Carter,  82,  the  court  notices,  5  Co.  Rep.  124,  SaffirCB  case,  and  observes,  that 
if  the  first  lessee  had  been  ousted  by  a  disseisor,  who  had  levied  a  fine,  then 
the  second  lessee  had  not  been  barred  by  the  fine,  because  his  interest  then 
would  never  have  been  displaced  nor  turned  to  a  right.  In  the  present  case  the 
fee  of  Clerks  which  had  never  had  commencement,  was  never  displaced  nor 
turned  to  a  right  by  the  fine  of  H,  Smith  the  younger.  Where  the  estate  is  a 
future,  *and  not  an  existing  estate,  there  the  fine  does  not  bar  it  In  rfo&r 
Seymor*8  case,  10  Co.  05.  2d  Res.,  it  was  resolved  that  the  fine  levied  ^ 
to  the  bargainee  did  not  make  a  discontinuance  of  the  remainder  to  John 
Chet^ny,  because  it  did  not  touch  or  displace  his  remainder,  and  no  estate  of 
freehold  passed  by  the  fine,  but  the  fine  with  proclamations  corroborated  the 
estate  of  the  bargainee ;  and,  by  the  statutes  of  4  H.  7.  c.  24,  and  32  H.  8.  c. 
36,  made  his  estate  more  perdurable,  (and  gives  the  reason,)  but  if  the  fine  had 
been  levied  before  bargain  and  sale  enrolled,  it  had  been  a  discontinuance.  The 
case  itself  is  not  in  point,  but  it  establishes  the  general  proposition,  that  to  give 
any  operation  to  a  fine,  it  must  be  of  such  a  nature  as  to  dispossess  some  estate. 
When  a  rightful  tenant  in  foe  levies  a  fine,  there  is  no  new  estate  created,  nor 
displacing  of  any  old  estate,  all  remains  as  before.  The  statute  gives  no  new 
force  to  any  ^ne^  it  only  makes  five  years  non-claim  a  bar,  in  the  case  where 
the  fine  was  before  calculated  to  be  a  bar. 

Copley i  Serjt.,  contra,  argued,  first,  that/T.  Smith  the  younger  took  an  estite 
tail  with  a  remainder  over  in  fee  to  Joaiaa  Clerky  and  that  the  remainder  was 
barred  by  the  fine  and  non-claim;  next,  that  if  it  were  an  executory  devise,  the 
contingency  had  not  happened  upon  which  the  estate  was  to  go  over;  thirdly, 
if  it  had  happened,  the  heir  of  Josiaa  Clerk  was  barred  by  the  fine  and  non- 
claim  ;  if  not,  then,  fourthly,  that  he  was  barred  because  he  had  not  entered 
within  twenty  years,  the  time  for  an  ejectment;  and  fifthly,  that  a  devisee  had 
no  writ  of  intrusion,  or  if  he  had  a  writ  of  intrusion,  or  once  possessed  any  legal 
remedy  whatever,  he  had  lost  it  by  the  statutes  32  H,  8.  c.  2,  or  21  Jat,  1.  c. 
16«  according  to  the  nature  of  the  writ;  though  he  contended  that  he  never  had 
any  remedy  except  ejectment,  and  had  •now  lost  that.  He  took  the  rtofiS 
fifth  objection  first.  The  writ  of  intrusion  wiU  not  lie  for  a  devisee.  *■ 
Writs  are  in  the  register  drawn  with  great  nicety :  the  writ  of  intrusion  will 
lie  only  in  three  cases,  viz.  upon  the  intrusion  of  a  stranger  after  the  death  of 
a  tenant  for  life,  tenant  in  dower,  and  tenant  by  the  courtesy :  this  particular 
writ  will  not  apply  to  a  case  of  the  present  description.  The  power  given  to 
the  clerks  in  chancery  to  frame  new  writs,  does  not  apply  to  enable  them  to 
frame  writs  so  widely  different  as  a  writ  must  be  which  would  be  framed  to 
meet  this  case.  A  proof  that  there  is  much  difficulty  in  framing  a  new  writ,  is 
this,  that  the  only  instance  of  this  statute  having  been  acted  on,  is  that  of  the 
writ  in  c€uu  consimili  for  remedy  in  the  case  of  alienation  in  fee  by  tenant  for 
life  or  by  the  courtesy,  which  is  framed  as  closely  as  possible  on  the  model  of 
the  writ  in  casu  proviso,  which  extended  only  to  alienation  by  tenant  in  dower. 
If  any  writ  were  to  be  formed  for  the  present  occasion,  it  would  be  on  the 
model  of  a  formedon,  not  of  a  writ  of  intrusion,  for  formedou  in  the  reverter 
Inv  at  common  law  on  an  estate  conditional,  and  if  fonneJon  in  the  reverter  is 
t:iken  as  the  model,  the  devisee  must  also  take  all  the  consequences  of  it;  and 
one  consequence  is,-  to  be  barred  by  twenty  years'  adverse  possession.  So 
that  if  the  plaintiff  has  a  right  to  resort  to  this  obsolete  statute,  for  which  there 
is  no  reason,  as  he  has  equal  remedy  by  ejectment,  yet  he  would  not  advance 
his  case.     Another  circumstance  would  prevent  the  plaintiff  from  recovering  in 
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a  writ  of  intnieteii,  Ib  all  posaessojry  aetioB»  tbe  demandant  must  count  on  a 
•ekin  within  fifty  y«ai8  of  him  from  whom  he  claims,  and  it  must  be  an  actual 
Aeiaio.  In  the  construction  of  the  6th  section  of  32  H.  8.  c.  2,  "  actual  posses- 
sion Of  seieim"  the  word  actual  has  been  holden  to  apply  to  both,  BeviCa  case, 
*2691   ^  ^^  ^'     ^lE^  ^  ^  cases  the  demandant  ^alleges  the  seisin  of  the  perr 

^  son  who  had  the  estate  antecedent  to  the  estate  for  life ;  thus  it  will  here 
be  necessary  to  count  on  the  seisin  of  the  deviser,  then  to  show  the  devise  for 
life,  and  the  decease  of  the  tenant  for  life,  and  the  intrusion,  otherwise  the 
demandant  loses  that  particular  remedy.  This  is  so  on  a  writ  of  right.  The 
demandant  cannot  count,  unless-  he  counts  on  the  seisin  of  his  ancestor  within 
sixty  years:  he  may  enter  within  twenty  years  after  his  title  accrues,  however 
distant  be  his  ancestor's  seisin,  and  how  many  soever  may  have  intervened ; 
bat  the  statute  32  H.  8,  deprives  him  of  that  particular  remedy,  unless  he  can 
count  on  the  seisin  of  the  ancestor  from  whom  he  claims  within  sixty  years: 
so  here,  the  heir  of/.  Clerk  is  barred  of  a  writ  or  intrusion,  because  he  cannot 
count  on  a  seisin  of  the  devisor  within  sixty  years.  Secondly,  This  is  a 
remainder  in  tail  by  implication,  being  out  down  from  a  fee-simple  by  the  devise 
over  to  •/.  Clerk.  Ihnny^  on  the  demise  of  Agar  v.  Agar^  12  East,  253. 
After  a  devise  in  fee,  ^  In  case  my  said  son  and  daughter  both  happen  to  die 
without  having  any  child  or  issue  lawfully  begotten,  then  I  devise  the  reversion 
and  inheritance  to  Richard  Agar  and  his  heirs  for  ever;*'  Lord  Eiienborougf^ 
C;.  J.,  held  it  a  dear  limitation  in  tail,  and  Le  BlanCj  J.,  says,  it  is  a  known 
rule  of  law  in  the  construction  of  wills,  that  if  a  devise  over  can  take  effect  as 
a  remainder,  it  shall  not  be  taken  to  be  an  executory  devise.  This  will  is  as 
nearly  similar  in  words  to  that  as  possible.  It  was  natural  to  expect  that  the 
iather  should  die  before  the  son,  and  then  the  father's  part  would  come  to  tbs 
son  in  tail;  and,  therefore,  why  not  all  in  tail?  This  is  a  very  complicated 
-event,  that  the  survivor  should  die  without  issue.  In  Barlow  v.  Sailer,  17  Ves. 
479,  Sir  W.  Grants  M.  R.,  expresses  himself  strongly ;  he  says  it  is  necessary 
*270l  ^  decide  the  'meaning  of  the  words  **  in  case  she  dies  without  issue, 

-^  whether  they  are  to  be  oonstrued  without  issue  generally,  or  at  the  time 
of  the  daughter's  death.  Ever  since  the  case  of  Beauaerk  v.  Dormer^  2  Atk. 
308,  I  think,  a  different  rule  has  prevailed,  and  it  is  now  setded  that  unless 
there  are  expressions  or  circumstances  from  which  it  can  be  collected  that  Uiese 
words  are  used  in  a  more  confined  sense,  they  are  to  have  their  legal  significa- 
tion, viz.  **  death  without  issue  generally."  So,  that  learned  judge  inclines  to 
this  construction,  unless  there  are  words  strongly  iiiierring  the  contrary  .t  In 
Porter  v.  Bradley  the  word  **  behind"  was  relied  on.  Neither  Porter  v.  Brad* 
ku  nor  Roe  v.  Jeffery^  therefore,  are  adverse  to  the  defendant  on  this  occasion, 
leaving  and  leaving  issue  are  synonymous.  It  could  not  in  this  case  mean 
having  had  issue ;  for  one  of  them,  the  father,  had  had  issue.  It  means  having 
issue  generally,  and  it  is  necessary  for  the  plaintiff's  purpose  to  put  on  the  wfli 
a  complicated  construction,  not  oounienauced  by  law,  nor  founded  on  this  case. 
But  next,  if  this  be  not  an  estate  tail,  the  contingency  has  not  happened,  for  the 
estate  is  to  go  over  if  both  shall  die  without  leaving  issue  of  either  of  tlieir 
bodies,  this  might  have  taken  place  in  one  ev^nt,  namely,  if  the  son  had  died 
first  without  issue.  The  proposition  stated  on  behalf  of  the  plaintiff,  is,  that  a 
fine  operates  nothing  where  it  devests  no  estate.  In  Focue  v.  Salisbury  the 
answer  was,  partis  finis  nihU  habiurtmtx  for  he  who  levied  the  fine  was  con- 
sidered by  the  court  as  a  lessee  at  will.  The  case  of  Saffyn  v.  Adams  reported 
in  Croke  James^  60,  occurred  in  the  King's  Bench  a  year  after  the  case  reported 
in  Coke^  which  was  in  this  oourt«  but  it  evidenUy  relates  to  the  same  property, 
1127 1-1   and  there  are  the  same  circumstances,  and  in  Cra,  Jac.  it  is  held  *ihat  a 

•I  fine  levied  before  the  commencement  of  a  term  shall  not  bar  the  termor, 

t  [See  the  very  instructive  opinioDB  of  Lord  C.  J.  Wilxot,  delivered  in  the  Honse 
of  Lorde,  in  the  case  oiKeilyy.  Fowler,  Wilmot's  Rep.  298;  and  of  Cbanceilor  Kent  in 
Ibe  caee  of  Amd^nsom  v.  JockMh  16  Johns.  397.] 
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if  claim  be  made  within  five  years  after  the  term  comes  in  eate;  but  if  the  pos- 
session be  not  claimed  within  five  years  after  the  term  comes  in  esse,  it  is  a 
bar,  Co,  Dig,,  Fine,  1,  8,  ^cc.  So,  here  is  a  fine,  the  devisee  over  can- 
not enter  until  the  contingency  happens,  but  when  it  happens,  then  he  must 
enter  within  the  five  years  after  the  estate  commenced,  it  is  true  that  a  fine 
levied  to  one  with  notice  of  a  trust  does  not  bar  the  trust.  This  does  not  apply. 
So,  Seymor*9  case,  and  many  that  have  been  cited,  are  not  in  point  The  only 
question  in  Seymor*8  case  was,  whether  the  remainder-man  had  a  right  to 
enter,  the  fine  was  connected  with  the  bargain  and  sale,  and  all  were  one  con* 
veyance.  So,  Margaret  Podger*8  case,  9  Co.  Rep.  104,  a  grant  by  copy  of 
court  roll  to  three  mccesnve,  and  the  fee  was  conveyed  by  the  lord  to  the  first 
taker,  and  he  accepted  a  fine  levied  by  the  lord;  it  was  resolved  that  it  did  not 
operate  to  devest  the  second  life  estate:  that  is  not  adverse  to  the  defendant's 
proposition.  Lord  Coke,  on  Sajffyn^a  case,  says,  it  is  within  the  mischief,  and 
that  the  construction  of  the  statute  of  fines  ought  to  be  liberal.  The  second 
saving  in  the  statute  of  fines  is  an  answer  to  the  observation  made  on  behalf  of 
the  plaintiff,  that  a  fine  does  not  operate  on  a  future  estate,  the  words  of  the 
statute  are,  by  force  of  any  gift  in  the  tail  or  by  any  other  cause  or  matter  had 
and  made  before  the  fine  levied. 

Lens  in  reply.  As  to  the  argument  that  a  writ  of  intrusion  will  not  lie,  be- 
cause that  and  all  other  writs  are  formed  with  great  precision,  the  statute  of 
Westminster  the  second,  was  given  for  that  very  purpose,  to  introduce  such 
modifications  as  would  accommodate  them  to  the  occasion.  Therefore,  though 
the  usual  writ  avers  the  ^preceding  tenancy  for  life,  it  must  be  varied  r^no 
to  this  case  of  a  quasi  tenant  for  life.  There  is  no  position  in  the  books  ^  ' 
that  the  writ  of  intrusion  is  confined  to  those  three  cases,  of  tenants  for  life,  in 
dower,  and  by  the  courtesy,  though  it  extends  to  them.  There  is  no  necessity 
that  it  should  be  so  restrained,  and  therefore,  though  the  statute  gives  no  atttho^ 
ity  to  the  clerks  in  Chancery  to  issue  new  writs  according  to  their  own  notions, 
the  court  here  would  exercise  a  control  over  them,  and  direct  what  new  writs 
should  be  framed.  The  formedon  in  reverter  in  substance  varies  much  more 
from  this  case  than  does  the  writ  of  intrusion.  Here  is  no  forma  dam.  This 
executory  devise  which  now  exists  is  a  mode  of  conferring  an  estate  not  then 
known.  Here  is  a  quasi  tenant  for  life,  for  though  not  originally  tenant  for 
life,  he  is  reduced  to  that  by  the  not  having  issue.  This  certainly  is  neither 
precisely  the  case  for  a  writ  of  intrusion,  nor  for  a  formedon;  but  it  is  nearer  to 
the  first,  than  to  the  last.  The  remedy  by  ejectment  is  not,  in  contemplation 
of  law,  one  of  the  remedies  looked  to,  as  remaining,  because  it  applies  to  every 
possible  right  of  possession.  As  to  the  argument,  that  in  the  writs  of  right  and 
of  intrusion  the  demandant  must  count  on  the  seisin  of  an  ancestor  within  sixty 
and  fifty  years,  the  intermediate  estates  are  the  same  estates,  not  adverse,  and 
he  may  count  on  them.  It  would  be  very  extraordinary,  if  the  length  of  con- 
tinuance of  the  particular  interest  should  impair  the  remedy  of  the  remainder 
man.  If  the  defendant's  construction  of  the  sixth  section  of  32  H,  8.  is  right, 
that  the  seisin  of  the  ancestor  is  to  be  the  actual  personal  seisin,  then,  if  the 
first  taker  lives  more  than  fifty  years,  the  next  in  remainder  is  for  ever  barred: 
but  the  seisin  of  the  tenant  for  life  is  the  seisin  of  the  ancestor.  As  to  the  next 
point,  that  this  is  an  estate  tail,  in  the  case  cited  of  Denny  v.  Agar,  the  estate 
*was  plainly  not  intended  to  go  over,  unless  all  the  issue  of  the  son  and  ^#273 
daughter  failed,  and  that  decision  does  not  at  ail  effect  this  case.  Here  ^ 
is  no  intention  and  no  declaration  which  c>an  affect  the  general  failure  of  issne ; 
the  testator  contemplated  the  event  that  both  his  brother  and  nephew  might  die 
and  leave  no  issue  of  the  survivor.  As  to  the  fourth  point,  on  the  effect  of  the  fine. 
Much  stress  has  been  laid  on  the  words  of  the  statute,  and  the  counsel  for  the 
defendant  admits  that  no  case  is  found  in  the  books  where  a  mere  tenant 
in  fee  has  levied  a  fine:  but  a  fine  levied  by  tenant  in  fee  has  no  more 
effect  than  the  fine  of  a  mere  stranger.    It  has  been  argued  for  the  defendant 
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as  if  the  statute  had  enlarged  the  operation  of  fines,  but  it  merely  has  effect 
to  change  the  time  of  their  being  a  bar.  This  statute  was  not  made,  because 
fines  had  not  an  operation  large  enough,  but  to  do  away  the  mischiefs  of 
the  statute  of  non-claim.  These  general  words,  though  they  may  be  large 
enough  to  embrace  the  case,  yet  are  to  be  restricted  to  the  limitation  of  time, 
leaving  every  thing  eke  exactly  where  it  was.  The  very  nature  of  barring  by 
a  fine,  is,  that  there  is  an  alteration :  tlie  whole  estate  is  displaced,  which  makes 
it  necessary  to  enter,  to  do  away  the  new  estate.  The  cases  in  equity  only 
are*  that  aU  who  come  under  a  trustee  make  themselves  trustees.  Soffyn*s 
case  in  Cro,  Jac.  differs  not  from  that  in  Coke^  and  is  cited  in  Thomann  v: 
Mackworth,  The  fine  did  not  devest  the  future  interest.  The  question  here 
is  not  merely,  whether  a  writ  of  intrusion  can  be  sustained,  but  whether  the 
purchaser  can  hold  the  land  clear  of  all  remedy ;  for  though,  if  it  can  be  shown 
to  be  a  clear  legal  title,  this  court  will  hold  it  to  be  good,  yet  if  it  be  even  doubt- 
ful whether  or  no  there  be  any  remedy  whatever  left  open  to  the  heir  of  the 
devisee,  the  plaintiff  is  entitled  to  recover. 

^wjA-y  *GriBB8,  G.  J.  This  case  has  been  exceedingly  well  argued,  and  the  court 
-1  are  much  obliged  to  the  counsel  on  both  sides.  We  shsdl  consider  it ;  but 
on  one  point  I  shall  now  say  a  word.  It  is  said  that  the  plaintiff*  will  have  made 
out  his  claim  to  recover  back  his  deposit,  if  a  cloud  is  cast  on  the  tide.  That 
is  not  so  in  a  court  of  law  ;  he  must  stand  by  the  judgment  of  the  court,  as  they 
find  the  tide  to  be,  whether  good  or  bad ;  and  if  it  be  good  in  the  judgment  of  a 
court  of  law,  he  cannot  recover  back  his  deposit  If  he  had  gone  into  a  court 
of  equity,  it  might  have  been  otherwise  ;  I  know  a  court  of  equity  often  says, 
this  is  a  title  which,  though  we  think  it  available,  is  not  one  which  we  will 
compel  an  unwilling  purchaser  to  take,  but  that  distinction  is  not  known  in  a 
court  of  law. 

Cut.  adv.  vxdt. 

GiBBS,  G.  J.,  now  delivered  the  judgment  of  the  court.     This  is  an  action 
brought  by  the  plaintiff  for  recovering  back  a  sum  of  money  which  has  been 
paid  by  the  plaintiff  as  a  deposit  on  the  purchase  of  an  estate,  upon  a  condition, 
which  the  plaintiff  says,  has  not  been  performed  by  the  defendant,  because  the 
defendant  undertook  to  make  a  good  title,  which  he  has  failed  in  doing.     The 
question  was,  whether  Henry  Smithy  the  son  in  his  lifetime  had  a  good  title  to 
this  estate,  [his  lordship  here  stated  the  case,]  and  whether  his  heir  can  make 
a  good  title  to  a  purchaser.     The  objection  to  the  title  is,  that  Henry  Smith 
the  younger,  took  a  fee  only  defeasible  in  the  event  if  neither  he  nor  his  father 
should  leave  issue  behind  them,  and  the  counsel  for  the  plaintiff  says,  neither 
of  them  did  leave  issue.     The  plaintiff  addresses  himself  to  answer  the  objec- 
tions he  expects,  first,  that  there  was  no  good  tenant  to  the  praecipe,  and  he  says 
there  is  ;  secondly,  that  as  to  the  fine,  whatever  remedy  Clerk  and  his  heirs  had 
•2751   ^^  ^^^     '^^  ^^^  objection  *that  the  lapse  of  twenty  years  had  barred  any 
•I   ejectment  by  Clerk,  he  answers,  that  he  may  nevertheless  have  a  writ  of  in« 
trusion,  and  to  the  objection  that  the  writ  of  intrusion  is  only  for  the  case  where  the 
adverse  possession  commences  after  a  tenancy  for  life,  it  is  answered,  that  under 
the  statute  of  ff'estminster  the  second,  a  similar  writ  may  be  framed ;  and  the 
plaintiff  truly  says,  that  if  the  writ  of  intrusion  lies,  the  statute  of  32  H.  8. 
giving  fifty  years,  the  heirs  of  Clerk  are  not  barred.     The  plaintiff  meets  an- 
other objection,  namely,  that  the  fine  and  non-claim  bar  the  devisee  over,  by 
saving,  true  it  is,  that  more  than  five  years  have  elapsed  since  the  title  of  Josiat 
Clerk  accrued ;  but  he  says,  those  statutes  do  not  apply,  for  the  operation  of  a 
fine  applies  only  to  estates  which  are  displaced  when  the  fine  is  levied,  and 
this  is  an  executory  devise,  which  was  not  displaced  by  the  fine.     The  prin- 
cipal question  is,  what  estate  Henry  Smith  the  younger  took  ;  for  if  he  was 
tenant  in  tail,  all  other  questions  are  out  of  tlie  case  :  for  his  fine  certainly  dis- 
placed the  estate  tail  of  Ckrkt  and,  therefore,  the  non-entry  within  five  years 
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bass  We  are  of  opinion,  that  Henry.  Smith  the  yoonger  did  take  an  estsls 
tad,  and  that  renders  it  unneceaaary  to  give  any  opinion  on  tbe  other  points  in 
the  case.  The  will  gives  a  fee  to  Htfvry  Smith  the  elder  in  all  which  is  not 
aflec wards  disposed  of:  the  subsequent  claiue  removes  that  estate  tn  the  pny 
mises  before  given  to  Henry  Smith  the  elder,  and  gives  a  similar  clear  estate  ia 
fee  in  the  premises  to  Henry  Smith  the  younger,  divesting  the  estate  of  the 
father;  but  if  Henry  Smith  and  HenruSmith  tbe  youi^r  die  without  having 
issue,  then  the  estate  is  given  over.  Thia  plainly  cuts  down  his  eslate  to  aa 
estate  tail ;  [5  Mcus.  Rep.  502,  Ide.  ▼.  Ide,]  and  doing  so,  it  leaves  something 
behind,  which  Henry  Smith  may  take  as  part  of  the  residue  of  the  real  and 
personal  estate  of  the  testator ;  but  the  same  clause  cuts  down  also  the  preced- 
ing estate  in  fee  *to  Henry  Smith  the  elder,  to  an  estate  tail  likewise.  r»nmA 
Henry  Smith  the  younger,  therefore,  takes  an  estate  tail,  with  remainder  *- 
in  tail  to  his  father,  remainder  in  fee  to  •/.  Clerk.  It  is  urged  that  this  devise 
does  not  create  an  estate  tail,  but  a  defeasible  fee-simple,  with  an  executory  de* 
vise  over;  but  we  find  no  authority  for  supporting  that  construction.  This, 
therefore,  being  an  estate  tail,  Henry  Smith  the  younger  ^placed  it  by  his  fine, 
and  the  remainder-man  is  clearly  barred  by  the  statute,  of  4  H,  7.,  sjid  conse- 
quently we  are  of  opinion*  that  the  vendor  can  make  a  good  title. 

lodgment  for  the  defendant. 


CAREY,  Plaintiff;  Sir  RICHARD  BEDINGFIELD,  et  uz,  Devordant. 

Fine  of  a  rent-charge  amended  by  substituting  lands  out  of  which  it  issued,  for  tbe  pre 
mises  out  of  which  the  fine  erroneously  described  it  to  issue. 

Lens,  Seijt.,  moved  to  amend  a  fine.  A  certain  rent-chaige  of  200/.  per 
arm.  had  heretofore  issued  out  of  an  estate  which  consisted  of  the  manor  of 
Drayton,  with  the  appurtenances,  and  of  certain  tythes  and  commonable  rights. 
By  two  inclosure  acts,  41  Oeo.  3.,  and  the  award  made  under  them,  these 
tythes  and  common  rights  were  commuted  for  certain  allotments  of  land,  so  that 
afler  that  award  the  rent-charge  ceased  to  issue  out  of  the  tythes  and  commona- 
ble rights,  and  thenceforth  issued  out  of  the  manor  of  Drayton  and  those  spe- 
cific lands,  which  were  allotted.  By  a  deed  in  1806,  to  lead  the  uses  of  a  fine. 
Sir  Richard  Bedingfield,  covenanted  to  levy  a  fine  of  this  rent-chaige,  and  in 
the  deed  described  it  as  issuing  out  of  the  manor  of  Drayton^  and  out  of  the 
specific  lands  in  the  parish  of  Drayton  on  which  it  was  charged,  but  in  the  fine 
itself  the  ancient  description  of  the  rent-charge,  such  as  it  was  previous  to  the 
inclosure  act,  *was  retained.  Lens,  Serjt.,  Sierefore,  moved  to  amend  r%^»^ 
the  fine,  by  therein  describing  the  rent-charge  as  issuing  out  of  the  ^ 
manor  of  Drayton  and  the  several  allotments  awarded,  out  of  which  the  rentr 
charge  now  issued. 

Rat.    - 
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LITTLEWOOD  et  al.  t.  WILLIAMS,  Cierk. 

[1  Marsk  589.   a  €.] 

Apnctiee  IukI  prevtited  during  the  incumbency  of  several  yicara,  that  upon  the  burial  of 
any  stranger  m  the  parish  of  H.  certain  fees  should  be  paid,  of  which  the  vicar  tooic  one 
moiety,  and  the  churchwardens  the  other  for  the  use  ot  the  poor.  The  fees  were  paid  to 
the  sexton,  who  paid  over  the  moities  to  the  respective  parties.  A  new  vicar  refused 
to  accede  to  this  arran^ment,  he  buried  several  strangers,  and  procured  the  sexton,  to 
whom  the  fees  were  paid,  to  pay  over  the  entire  fees  to  himself:  Held,  that  the  church- 
wardens  might  recover  one  moiety  as  had  and  received  to  their  use. 

This  was  an  action  for  money  had  and  received,  and  at  the  trial  before  Oibbs^ 
C.  J.,  3i  iheAUddlesex  sittings,  after  Eaater  term,  1815,  it  appeared  that  the 
plaintiffs  were,  and  five  years  successively  had  been,  the  churchwardens  of  the 
parish  of  Htndony  of  which  the  defendant  was,  and  for  three  years  had  been, 
the  vicar ;  they  ought  to  recover  a  moiety  of  fees  which  had  been  paid  upon  the 
burial  of  strangers  in  the  church  and  church-yard  of  Hendon  ;  they  proved  by 
entries  in  the  vestry  books,  that  ever  since  1722,  a  practice  had  prevailed,  that 
upon  the  burial  of  a  stranger  in  the  parish,  a  sum  of  money  was  paid,  varying 
in  amount,  whether  he  was  buried  in  the  church,  church-yard,  or  chancel,  one 
moiety  thereof  to  the  vicar,  the  other  moiety  to  the  churchwardens  for  the  use 
of  the  poor ;  but  the  amount  claimed  had  been  increased  by  resolutions  of  the 
vestry  at  two  several  periods  since  1722 :  one  of  these  resolutions  was  made 
in  1767,  upon  the  occasion  of  a  piece  of  land  being  purchased  by  the  parish- 
ioners, and  added  to  the  church-yard,  add  it  was  ordered  that  the  clerk  should 
once  in  a  month  pay  over  to  the  churchwardens  the  moiety  of  the  fees  so  re- 
ceived. The  defendant  since  he  had  become  vicar,  had  buried  several  strangers, 
•2781   ^^^  of  them  in  the  newly  purchased  ^pairt  of  the  church-yard,  ana  the 

-'  sums  claimed  on  their  burial  had  been  paid,  as  the  former  practice  had 
been,  by  the  executors  of  the  deceased,  into  (he  hands  of  the  sexton,  who  used 
to  distribute  them,  one  moiety  to  each  party ;  and  the  plaintiffs  had  not  revoked 
the  authority  they  had  formerly  given  to  tiie  sexton  to  receive  their  moiety. 
The  defendant,  ailer  receiving  the  moiety  of  one  such  fee,  had  apprised  the 
sexton,  that  he  meant  in  future  to  claim  the  whole  of  the  fees  paid  on  the  barial 
of  strangers,  but  it  was  not  in  evidence  tliat  he  had  communicated  his  intention 
to  the  plaintiffs.  The  sexton  had  paid  over  to  the  vicar,  who  insisted  on  re- 
ceiving it,  the  whole  money  which  he  had  since  received  on  this  -account.  The 
plaintiffs  at  first  put  their  claim  upon  an  immemorial  custom,  but  that  being 
disaffirmed  by  the  variation  in  the  amount  of  the  fees  claimed  at  several  times, 
they  next  rested  it  upon  the  ground  of  a  special  agreement  between  the  vicar 
and  the  parishioners,  but  evidence  being  given  of  the  defendant's  dissent  to  the 
agreement  of  the  former  vicars,  they  were  driven  from  this  ground ;  they  then 
contended,  that  whether  the  vicar  and  churchwardens  had  any  right  to  these 
burial  fees  or  not«  the  one  moiety  in  question  of  the  several  fees  had  never  been 
paid  by  the  executors  of  the  'persons  buried  as  for  the  defendant's  half,  but  on 
the  contrary  it  had  been  paid  to  the  sexton,  who  still  continued  to  be  the  piaiii- 
tiffs'  agent,  specifically  for  the  use  of  the  plaintiffs,  and  under  a  demand  of 
right  by  them ;  that  sum,  therefore,  the  plaintiffs  were  entitled  to  recover.  Gihb$^ 
C  J.,  was  oif  that  opinion,  and  the  jury,  under  his  direction,  found  a  verdict 
for  the  plaintiffs  for  22/.  1».  9d,  with  liberty  to  move  to  enter  a  nonsuit,  or,  in 
■case  the  court  should  be  of  opinion  that  the  plaintiffs  were  entitled  to  recover 
the  moiety  of  the  fee  for  burying  in  the  new  ground,  but  not  for  the  residue, 
then  to  reduce  the  verdict  accordingly. 
iHyjgi       *Z^n«f  Serjt.,  in  this  term  having  obtained  a  rule  nin^ 

-I  Vaughan  and  Copley ,  Serjts.,  showed  cause.  They  contended,  first, 
that  this  moiety  of  the  money  had  been  received  by  the  sexton  for  the  use  of 
the  churchwardens,  whose  agent  he  still  continued  to  be,  and  not  for  the  use  of 
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the  vicar.    If  the  defendant  did  not  choose  to  accede  to  the  compact  which  bif 
predecessors  had  agreed  to,  he  ought,  before  the  burials,  to  have  given  notice 
to  the  executors  of  the  deceased,  that  the  fees  must  be  paid  to  himself  only. 
He  ought  to  have  revoked  the  authority  of  the  sexton  to  receive  for  him,  and 
appointed  another  person  agent  for  himself  alone.     But  further,  the  vicar  is  not 
entitled,  either  by  the  common  law  or  canon  law,  to  demand  a  fee  for  barjing 
in  the  church-yard,  although  such  a  fee  may  be  due  by  special  custom.    *^nr 
drews  v.  Cawthome,  Willes,  536.  Here  was  evidence  of  an  immemorial  custom 
for  the  churchwardens  to  receive  something  upon  the  burial  of  a  stranger,  and 
it  is  only  the  increase  of  the  sum  that  is  an  innovation ;  and  if  the  usage  exists 
in  fact,  it  is  good  in  law.     In  2  Sho.  184.  it  is  said,  that  in  the  neighborhood 
of  London^  the  churchwardens  are  entided  to  the  money  for  burying  in  the 
church-yard.     Inasmuch  as  every  parishioner  has  a  right  at  common  law  to  be 
buried  in  the  church-yard  of  his  parish,  he  has  an  interest  and  a  right  to  pro- 
hibit strangers  from  being  buried  there,  and  it  may  be  inferred,  that  when  the 
parishioners  purchased  the  land  added  to  the  church-yard,  the  assent  of  patron 
and  ordinary  was  obtained  to  this  arrangement  respecting  the  division  of  the 
fees.     It  is  clear  that  the  parishioners  can  prevent  strangers  from  being  buried 
there,  and  the  vicar,  who  has  the  fee  simple  of  the  soil  of  the  church-yard,  holds 
it  only  in  trust  for  the  parishioners ;  and  if  they  agree  mutually  to  recede 
*from  their  respective  rights,  the  vicar  permitting  the  soil  to  be  broken,  r«2S0 
the  parishioners,  permitting  strangers  to  be  buried  there,  and  agree  to  ^ 
divide  the  money  which  they  may  receive  on  this  consideration  from  strangers, 
it  is  competent  for  them  so  to  do. 

Lens  and  Beat,  Serjts.,  in  support  of  the  rule.  It  would  be  a  very  different 
question  if  tliis  were  an  action  by  the  churchwarden  against  the  sexton,  who 
was  a  mere  stakeholder,  and  clearly  had  no  right  to  the  money.  But  here  it 
has  been  paid  over  to  the  party  who  claims  it,  and  who,  if  it  is  not  due  to  him, 
would  be  liable  to  refund  it  to  the  executors  of  the  deceased  person,  if  they  were 
to  sue  for  it.  The  defendant  never  received  this  as  money  collected  for  the  use 
of  the  plaintiffs,  he  has  claimed  and  received  it  in  his  own  right,  and  if  the 
moiety  does  not  belong  to  the  plaintiffs,  even  though  the  vicar  may  not  be  en- 
tided  to  it,  they  cannot  recover.  The  sexton  was  not  the  agent  of  the  defendant: 
he  demanded  the  money  adversely  to  the  sexton.  As  soon  as  the  money  gets 
into  the  hands  of  one  who  is  not  an  agent,  the  claimant  is  put  to  his  mere  right. 
If  a  person  claiming  goods  as  his,  gets  them  out  of  a  carrier's  hand,  the  bailor 
cannot  recover  them  from  him  unless  he  has  a  better  right  than  the  possessor. 
If  neither  has  a  right,  potior  eat  conditio  poaaidentia.  Probably,  neither  of  these 
parties  has  any  right  to  receive  these  fees,  but  if  either  has  a  color,  it  is  the  vicar 
that  stands  on  the  better  tide ;  because  he  is  the  legal  owner  of  the  church- 
yard ;  not  that  the  vicar  can  bury  whom  he  pleases  in  the  parish  church-yard, 
but  the  fee  of  the  soil  is  in  him.  It  may  be,  that  a  burying-plac^  may  be  so 
much  in  request,  that  the  vicar  and  churchwardens  might  burthen  it  with  bodies 
to  the  exclusion  of  the  parishioners.  Therefore,  both  together  cannot  legally 
do  this  to  the  ^injury  of  the  otliers.  But  it  suffices  for  the  defendant  if  p^^si 
neither  has  a  right.  The  churchwardens  have  no  pretence  to  have  it  ^ 
but  that  an  agreement,  on  which,  even  if  it  existed,  there  might  be  a  doubt  of 
its  legality ;  but  here  the  churchwardens  and  overseers  have  been  distincdy  told 
by  the  defendant,  that  whatever  stranger  is  buried  here,  they  shall  have  no  share 
in  the  fees. 

GiBBs,  C.  J.  The  counsel  for  the  defendant  has  now  stated,  and  properly, 
on  the  part  of  the  vicar,  that  he  is  desirous  that  these  burials  should  not  take 
place,  and  there  he  takes  very  magnificent  ground,  that  he  does  not  approve 
such  arrangements  between  the  vicar  and  churchwardens,  but  I  think  he  has 
mistaken  his  course ;  and  if  those  were  his  sentiments,  he  ought,  instead  of 
laying  his  hands  on  the  moiety  of  the  churchwardens,  to  have  refused  to  re- 
ceive his  own*    It  was  stated  by  the  defendant's  counsel,  that  the  defendant 
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gave  notice  to  the  churchwardene  that  he  would  not  have  these  burials  go 
on;  but  that  is  inaccurately  stated,  for  the  only  notice  he  gave,  was,  that  he 
should  claim  the  whole  of  the  fees.     His  view  of  the  subject  now  may  be  dif- 
%rent.     At  the  trial  the  plaintiffs*  claim  was  put  on  a  strict  right  in  the  church* 
wardens  to  these  fees.   The  supposed  right  is,  to  a  fee  on  burial :  at  common  law 
the  churchwardens  have  no  such  right  whatsoever :  it  may  exist  by  custom,  but  the 
custom  must  be  immemorial,  and  invariable.  10«.  is  the  most  ancient  payment 
of  which  there  is  any  evidence  in  this  case,  it  was  made  in  1723;  and  when 
afterwards  a  stranger  was  buried,  the  churchwardens  claimed  the  laiger  sum  of 
sixteen  guineas  ;  they  could  ill  have  supported  that  claim  by  evidence  of  the 
payment  of  10«.y  it  was  therefore,  found  necessary  at  the  trial  to  take  some  other 
ground,  and  the  plaintiffs  put  it  exceedingly  well,  that  there  was  an  agreement, 
^2821   ^  *whicb  the  present  vicar  had  acceded.     The  evidence  did  not  come 
-'   up  to  that.     I  thought  the  action  might  be  supported  on  another  point, 
which,  it  seems,  my  Brother  Copley^  suggested,  and  it  comes  now  to  the  short 
question,  whether  the  moiety  which  the  vic^r  has  received,  is  the  money  of  the 
churchwardens.  The  counsel  for  the  defendant  has  been  thundering  anathemas 
against  the  churchwardens,  who,  even  with  the  assent  of  the  vicar,  shall  per* 
mit  the  bodies  of  strangers  to  be  deposited  in  their  church-yard.     If  it  could  be 
shown  that  other  parishioners  sustained  actual  inconvenience,  it  might  be  dif- 
ferent, but  if  there  be  not  tliat  circumstance,  the  churchwardens  have  the  dis* 
cretion  lodged  with  them,  to  judge  of  the  probability  of  it ;  and  if  out-parish-* 
ioners  choose  to  be  buried  there,  or  their  executors  choose  that  they  shall  be, 
and  to  pay  for  it,  no  law,  moral  or  ecclesiastical,  human  or  divine,  prevents  them 
from  so  doing ;  and  if  they  had  agreed  so  to  do,  I  am  further  of  opinion  that  an 
action  might  be  maintained  on  that  agreement.     On  the  evidence  it  does  not 
appear  that  the  vicar  has  ever  interfered  to  prevent  the  burial  of  strangers  here, 
on  the  contrary,  he  has  buried  all  who  have  been  brought,  but  he  claims  the 
whole  burial  fee.     On  what  pretence  ?  because,  he  says,  I  have  prevailed  on 
the  sexton  to  pay  it  over  to  me,  and  the  plaintiffs  have  no  right  to  it.     I  am  of 
opinion  that  the  moiety  received  by  the  sexton,  which  used  to  be  received  for 
the  use  of  the  churchwardens,  was  received  specifically  for  them,  and  that  the 
money  in  the  custody  of  the  sexton  was  the  money  of  the  churchwardens,  and 
that  when  the  vicar  prevailed  on  him  to  pay  over  that  money,  he  was  prevailing 
on  him  to  pay  over  the  money  of  the  churchwardens,  and,  therefore,  the  church 
wardens  have  a  right  to  recover  it  back  from  him,  and  consequently  the  verdict 
for  22/.  7«.  9(/.  must  stand. 

The  rest  of  the  court  concurring,  the 

Rule  was  dischaiged.t 

t  See  2  Bam.  &  Aid.  806,  The  King  v.  Coleridge  et  al. 


•283]  •BROWN  v.  ROSE. 

Intpection  fefnsed  to  plaintiff  in  replevin  of  a  deed  to  which  he  was  no  party,  asaigning  to 

the  avowant  the  reversion  of  the  demised  premieee. 

In  this  cause,  see  ante,  124,  Vaughan  Serjt.,  had  obtained  a  rule  nin  that 
the  plaintiff  might  be  at  liberty  to  inspect  the  indenture  containing  the  demise  to 
Sir  J.  T,  fFhaUe^  above  stated  in  the  pleadings. 

Best  J  in  showing  cause,  uiged  that  there  was  no  pretence  and  no  precedent  for 
such  an  application.  The  plaintiff  was  at  liberty  to  inspect  the  memorial  of  the 
annuity  deed,  which  was  sufficient  to  inform  them  of  the  defendant's  title,  and 
so  it  differs  from  the  ordinary  case  of  an  ejectment* 
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Vaughim,  in  support  of  his  ral6,  urged  the  hardflhtp  which  die  Mtate  11 
Geo,  2.  c.  id.  irad  hid  on  the  plaintiff  in  this  reepeet ;  for  the  phatfti/r  being 
tenant  in  possession  of  the  premises,  and  being  called  on  to  pay  rent  to  an 
assignee  of  the  reversion,  of  >vho8e  title  he  knew  nothing,  would,  before  that 
statute,  have  been  furnished  with  the  requisite  information  by  the  pleadings,  for 
the  avowant  must  have  pleaded  the  deed  with  a  proferi  in  Curiae  and  the  plain- 
tiff would  have  been  entitled  to  oyer.  The  plaintiff*  only  wished  to  see  what 
the  defendant's  tide  was,  for  if  he  saw  a  clear  title,  he  would  acquiesce  and 
pay  the  rent ;  but  there  was  no  privity  of  contract  between  the  parties,  and 
without  the  desired  inspection^  either  he  must  acquiesce  in  a  distress  which 
might  prove  to  be  illegal,  or  he  might  dispute  a  title  which  was  a  good  one. 

J^er  curiam.  The  argument  on  which  the  plaintiff  stands  the  strongest,  is  thai 
before  the  statute  of  Geo.  2.,  *the  lessor  must  have  set  out  that  deed,  and  r^ogj 
the  plaintiff  might  have  had  oyer  of  it  The  difference  between  this  case  ^ 
and  the  case  of  an  ejectment  is,  that  in  an  ejectment  the  situation  of  the  defendant 
is  not  altered  by  any  act  of  parliament ;  but  here,  unless  for  the  statute  of  Geo,  2., 
the  one  par^  must  have  pleaded  the  deed  with  a  profertf  and  the  other  might 
have  had  a  view  of  it.  That  circumstanoe  would  not,  however,  prevent  U8 
from  compelling  the  defendant  to  show  the  deed,  if  we  saw  that  the  justice  of 
the  case  required  it.  But  here  it  does  not  appear  that  the  plaintiff  may  not  have 
all  the  information  from  the  memorial  that  the  justice  of  the  case  demands, 
therefore,  it  is  unnecessary  for  the  court  to  interpose. 

Rule  dischatgedy  but  without  eosti. 


GOTTEREL,  Plaintiff;  FRANKUN  at  ux.,  DefoteiaDts. 

Where  &  fine  comprised  only  lands  lying  in  the  parishes  of  5.  and  S,,  within  a  Iwrget  district, 
tbo  island  of  JF.,  the  deed  bo  describing  the  lands,  which  were  in  truih  within  the  pariah 
of  F.  in  the  same  distriot,  the  court  refined  to  amend  the  fine  by  inserting  also  tfaft 
pariflh  of  JP. 

Semble,  that  by  the  grant  of  lands  in  a  villi  only  those  lands  will  {>asa  wHich  lie  in  a  viU 
bearing  a  dinerent  name  from  the  parish. 

iNDENTimxs  of  lease  and  release,  to  lead  'tiie  uses  of  a  fine,  dated  in  1T20, 
conveyed  a  farm  and  arable  and  marsh  grounds,  commonly  called  or  known  by 
the  name  of  the  West  partof  the  new  Marsh  in /bto/ness,  lying  in  the  parishes 
of  Little  Standbridge  and  Sutton,  in  the  county  of  EaBtx,  or  any  of  them,  or  in 
any  other  town  or  towns  to  them,  or  any  of  them  next  or  nigh  adjoining.  The 
fine  was  levied  of  **  ninety  acres  of  land, -and  one  hundred  and  forty  acres  of 
marsh,  in  lAttle  Stamlbndge  and  Sutton.*^  A  deed  of  later  date,  made  to  lead 
the  uses  of  another  fine,  conveyed  by  the  same  description  as  in  the  first  deed, 
and  the  fine  was  of  the  like  lands  and  marsh  **  in  *  Little  Standbridge  pMae 
and  Sutton  in  the  county  of  Essex.**  A  deed  leading  the  uses  of  a  ^ 
third  fine,  purported  to  convey  the  same  premises  **  situate  in  the  parishes  of 
Little  Standbridge  nnd  Sutton,  in  the  island  o(  Ibwhiess:*  And  the  fine  levied 
in  pursuance  thereto,  comprised  land  and  marsh  **  in  Little  Standbridge  and 
Sutton,  in  the  Island  of  Ibwlness.**  It  was  sworn  that  all  the  fines  and  deeds 
•related  to  the  same  premises,  and  that  the  same  premisee  (i.  e.  all)  were  situate 
in  the  parish  of  Ibwlness,  within  the  island  of  Fowlness,  in  the  counter  of 
Essex.  That*  doubts  had  arisen  whether  they  passed  by  the  description ;  thai 
the  deponent  had  since  1802  been  in  possession;  that  he  believed  it  was  the 
intention  of  the  several  pardes  to  pass  premises,  and  that  the  lands  had  ever 
since  1720  been  enjoyed  under  the  bleeds ;  and  that  the  omission  of  the  pttii^ 
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of  Undnm  in  the  Sbm  was  owinf  to  want  of  informaticm  as  to  tlie  beanda^ 
ties  of  the  several  parishes  of  LUtk  Stundbridge^  SuUon^  aDd  Fowiness. 

Shepherd,  Solicitor-General  now  moved  to  amend  these  several  fines  by  the 
fisertkm  of  the  word  **  Ibudnets**  after  the  words  **  appurtenances  in.** 

Per  curiam.  That  is  desiring  us  to  levy  a  new  fine.  The  lands  conveyed 
b>  the  deeds  are  described  as  lyii^  in  Ibwlnese,  in  the  parishes  oiLUtle  Stand- 
brtdge  and  SuUon^  some  one  or  any  of  tliom.  The  fine  comprehends  only 
bQ4a  in  LUUt  Standbtidge  and  Sutton  ;  but  though  that  description  will  carry 
all  luids  IB  FowImbs  which  are  in  those  two  parishes,  it  will  not  carry  lands  in 
^e  parish  of  /bt^Mess.  So  that  if  we  were  to  grant  the  amendment,  and  if 
you  vere  afterwards  to  separate  the  parcels  in  (he  five  fifom  the  parcels  in  the 
deed,  the  plaintiff  in  an  action  could  recover  under  the  one,  different  premises 
^861  ^°^  tbose  which  he  could  ^recover  under  the  other.  And  as  to  the 
^  aigoment  that  the  general  words  **  lands  in  any  other  town  or  towns 
coatiguoiis  or  near  adjoining  thereto,'*  include  the  premises,  the  parish  of  FowU 
tun  is  not  a  town»  neither  aKe  these  lands  sworn  to  be  within  a  town. 

The  eo«rf  reteei  the  wpieatioii. 


MACKENZIE  v.  MARTIN^ id. 

laaaaetioncmaTocogtoitaneeof  baH,  the  bail  miul  be  ierved  with  process  four  days 

before  the  return  of  the  writ. 
In  an  action  against  two,  not  bailable,  one  defendant  may  before  declaration  well  stile  hia 

affidavits  in  a  canse  of  A,  against  B\,  who  is  sued  with  C. 

Martin  and  /bf5et  were  bail  to  the  action  for  Mkenhead,  at  the  suit  of  the 
plaintiff.  The  ^{daintiff  commenced  an  action  on  the  reoognizanoe,  and  sued  out 
a  writ,  which  was  duly  served  on  Forbes^  but  could  not  be  served  on  Mmtin» 
That  writ  was  returned,  and  thereupon  the  plaintiff  sued  out  a  capias  per  con- 
tinuance against  both,  returnable  on  the  28th  day  of  the  month,  which  was 
served  on  Martin  on  the  25th)  Shepherds,  Sdioitor-General,  had  obtained  a  rule 
fdn  to  set  aside  these  proceedings  against  the  bail,  upon  the  ground  that  Mar- 
tin  had  not  been  served  with  the  latter  process  four  days  before  the  return  of 
the  writ,  which  in  actions  on  a  bail  recognizance  is  necessary. 

JSeat,  Serjt.,  in  showing  cause,  took  a  preliminary  objection,  that  the  defend- 
ant's affidavit  was  entitled  **  Mackenzie  against  Andrew  Martin  sued  with 
Maithew  Forbes;*^  it  ouffht,  he  said,  either  to  have  been  entitled  in  the  original 
cause,  Mackenzie  v.  Aikenhead,  or  in  this  cause  of  Mackenzie  v.  Martin  and 
Forbes,  Upon  the  matter  of  the  rule  itself,  he  objected,  first,  that  the  supposed 
practice  that  the  bail  must  be  served  with  process  four  days  before  the  return 
of  the  writ  had  no  existence ;  secondly*  that  the  terns  of  the  rale  prayed 
^2^f\  *too  much,  inasmuch,  as  the  writs  themselves  were  not  defective,  nor 
-^  the  service  of  the  first  writ  upon  IbrbeM^  but  only  the  service  of  the  lasl 
writ  on  Martin. 

Shq>herd  supported  his  rule«  to  the  limited  extent,  confessing  that  it  had 
through  inadvertance,  been  drawn  up  in  too  large  terms :  he  only  prayed  the 
relief  as  to  Martin^  but  it  was  impossible  the  defendant  could  be  deceived  by  it, 
or  laid  under  the  necessity  of  showing  cause;  for  the  affidavit  showed  that  the 
objection  extended  only  to  one  ;  but  as  to  the  luffidavit,  he  contend^  that  inas- 
Hiiich  as  Martm  could  not  before  declaration,  which  had  not  yet  been  delivered, 
know  whether  the  plaintiff  would  proceed  against  one  or  both  of  the  bail,  he 

as  not  incorrect  in  the  title  of  his  affidavits.    If  it  had  been  entitled  in  thft^ 
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original  cause,  this  action  oi^  the  recognizance  being  entirely  a  ne^  proceediDgv 
the  title  would  have  been  wrong ;  otherwise,  if  it  had  been  an  action  on  a  ball 
bond. 

GiBBs,  C.  J.  The  preliminary  objection  cannot  prevail.  The  original  actiot 
is  Mackenzie  v.  Mkenhead.  This  affidavit  is  entitled  in  a  case  of  Mackenzie  f. 
Martin^  sued  with  Forbes,  So  far  as  the  proceedings  have  gone,  it  is  a  joint 
action.  But  when  the  plain tifi*  comes  to  declare,  doubdess  he  may  sever,  ud 
declare  against  the  defendants  separately,  and  the  defendant  cannot  yet  tell, 
whether  the  plaintiff  will  do  so :  therefore,  I  think  this  affidavit  is  not  imprth 
perly  entitled  as  in  an  action  against  Martin^  who  is  sued  with  Forbes.  The 
objection  made,  that  the  rule  seeks  relief  for  both  the  bail,  would  be  decisLve,  if 
the  plaintiff  were  bound  by  it ;  but  he  is  not  bound  by  a  misdrawing  up  of  the 
rule,  but  may  abandon  the  surplus.  As  to  the  validity  of  the  objection  to  the 
service  on  Martin^  the  officer  reports  that  the  bail  must  be  served  with  process 
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in  an  action  *on  the  recognizance  of  bail  four  days  before  the  return  of 
the  writ :  this  applies  to  the  process  with  which  the  defendant  Martin 
is  served ;  for  the  writ  with  which  he  is  served  is  the  first  notice  he  has  of  the 
action.  If  the  rule  were  made  absolute  in  the  terms  prayed  for,  both  the  bail 
would  be  relieved.  The  rule,  therefore,  praying  relief  for  both  bail,  it  was  of 
necessity  that  the  plaintiff  should  come  to  show  cause  ;  otherwise  more  might 
he  obtained  against  him,  than  there  b  any  pretence  for  asking.  There  were 
no  proceedings  on  the  first  writ,  which  had  gone  the  length  of  fixing  Martin. 
It,  therefore,  was  necessary  for  the  plaintiff  to  sue  out  a  capias  per  continuance 
for  the  sake  of  fixing  Martin :  it  was  to  be  served  four  days  before  the  return: 
it  was  served  on  the  25th,  and  was  returnable  on  the  28th.  The  service  only 
was  void.  Martin,  the  second  bail,  is  not  then  fixed,  and  Forbes^  the  first  bail, 
IS  fixed  by  the  first  writ.  It  follows,  that  the  rule  cannot  be  made  absolute  as 
to  both,  but  we  will  do  all  that  is  due ;  we  will  set  aside  the  service  of  the 
second  writ  against  Martin,  but  we  do  it  on  the  terms  of  the  defendant  paying 
costs  to  the  plaintiff,  because  he  has  necessarily  brought  him  hither  to  oppose 
the  rule  by  which  the  defendant  has  prayed  more  than  he  is  entided  to. 

Rule  absolute,  as  to  setting  aside  the  service  of  the  second  writ 

Rule  discharged,  as  to  the  residue. 


•HUTTON  V.  EYRE.  [•289 

[1  Marsh.  603.  S.  C] 

A  covenant  not  to  sue  one  of  two  joint  debtors  does  not  operate  as  a  release  to  the  other. 
One  Joint  contractor,  who  pays  money  for  another  under  an  equitable  claim,  may  recover 
it  troni  the  other  aa  money  paid  to  bis  use. 

Tins  was  an  action  of  assumpsit  for  money  paid  by  the  plaintiff  to  the  de- 
fendant*s  use ;  and  it  appeared  at  the  trial  before  Bayley  J.,  at  the  Lincoln 
Spring  assizes,  1815,  that  the  plaintiff  sought  to  recover  2788/.  which  he  had 
paid  under  the  following  circumstances,  with  292/.  interest.  The  plaintiff  and 
defendant  had  been  partners,  as  merchants  and  insurance  brokers,  and  by  in- 
denture of  the  26th  of  August,  1809,  they  dissolved  their  partnership  as  iirom 
the  first  of  January  then  next,  and  mutually  covenanted  that  neither  of  the 
partners  should  afler  the  date  of  those  presents,  and  before  the  period  fixed  upon 
for  the  dissolution  of  this  co-partnership  either  in  his  own  name,  or  in  the  name 
or  names  of  any  other  person,  or  in  the  firm  of  Eyre  and  Hutton,  make  any 
purchase  of  goods  in  their  aforesaid  trade  or  business,  or  by  way  of  specttlatian 
with  any  ot^r  person,  so  as  to  bind  the  other  of  the  parties  to  such  contracts ; 
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but  that  if  any  porehases  of  goods  were  made  in  the  parinenhip  firm,  it  should 
be  on  the  private  account  of  the  individual  party  making  the  same.  The  de- 
fendant, after  executing  this  deed,  contracted  five  several  debts  of  large  amount, 
aAer  which,  on  the  27th  of  October,  1810,  by  indenture  between  the  defendant^ 
1.,  two  of  his  creditors,  Todd  and  Lamarche,  2.,  and  the  other  creditors  whose 
names  were  subscribed,  3.,  the  defendant  conveyed  all  his  estate  and  effects  to 
Todd  and  Lamarche,  in  trust  to  sell,  and  out  of  the  proceeds  to  retain  their 
costs  and  make  a  dividend  of  5«.  in  the  pound  among  all  the  creditors  who 
should  execute  within  three  months,  next  to  divide  the  residue  of  the  proceeds 
among  the  creditors  to  the  amount  of  their  respective  debts,  and  pay  the  sur- 
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plus  if  *any  to  the  defendant.  And  in  consideration  of  the  premises,  the 


other  parties  thereto  severally  covenanted  with  the  defendant,  that  they, 
their  executors  or  administrators,  partners  or  assigns,  or  any  of  them,  would  not 
sue,  arrest,  implead,  or  prosecute  him,  his  executors  or  administrators,  or  his, 
their,  or  any  of  their  goods,  chatties,  lands,  or  tenements,  for  or  upon  account 
of  any  debt  or  sum  of  money  then  due  or  owing  to  them  or  any  of  them,  and  in 
case  any  of  the  creditors  should  sue,  &c.,  the  defendant  for  such  debt,  that  then 
those  presents  should  be  a  sufficient  release  and  dischaige  to  all  intents  and  pur* 
poses,  at  law  and  in  equity,  to  and  for  the  defendant,  his  executors,  and  admin- 
istrators, and  he  and  they  should  be  and  were  thereby  acquitted,  released,  and 
discharged  against  them  the  said  creditors  and  every  of  them,  who  should  sue, 
d^c,  and  as  such  might  be  pleaded  by  the  defendant.  Provided,  that  any  cre- 
ditor who  had  any  security  for  his  debt,  or  any  part  thereof,  might  execute 
those  presents  without  prejudice  to  his  security,  and  with  the  trustees*  consent 
might  convert  the  same  security  into  money,  and  receive  a  dividend  with  the 
other  creditors  on  so  much  of  the  debt,  ^s  should  not  be  paid  out  of  the  produce 
of  that  security,  with  an  exception  of  notes  of  hand,  or  other  personal  security, 
of  the  defendant.  The  firm  of  Button  and  Eyre  was  a  creditor  of  the  defend- 
ant for  1000/1  on  a  banking  account,  and  the  plaintiff*  executed  this  deed  of 
composition  for  that  sum,  and  received  a  dividend  thereon,  of  5«.  in  the  pound, 
80  that  he  was  party  to  the  deed.  The  five  creditors  above  mentioned  executed 
the  deed  of  composition,  and  received  the  like  dividend,  and  afterwarde  called  on 
the  plaintiff*  for  the  residue  of  their  debts,  and  the  plaintiff*  paid  them.  For  the 
defendant,  two  points  were  made  at  the  trial ;  first,  that  if  the  plaintiff"  could 
foni-i  maintain  any  action,  it  ought  to  be  covenant  *on  the  deed  of  dissolution, 
^  and  not  assumpsit ;  secondly,  that  the  covenant  not  to  sue,  contained  in 
the  defendant's  deed  of  composition,  operated  as  a  release  in  law  to  both  the 
partners,  of  the  five  debts,  which  the  plaintiff'  had  therefore  paid  in  his  own 
wrong,  and  consequently  was  not  entitled  to  recover  them  back  from  the  defend- 
ant. Buyley,  J.,  reserved  both  the  points,  subject  whereto  the  jury  found  a 
verdict  for  the  plaintiff*s. 

Vaugharit  Serjt.,  in  Easter  term  last  obtained  a  rule  nisi  to  set  aside  the 
verdict,  and  enter  a  nonsuit 

Shepherd.,  Solicitor-General,  and  Copley,  Serjt.,  in  this  term  showed  cause 
against  the  rule.  They  cited  Dean  v.  IsewhaU,  8  Term  Rep.  168,  as  an  au- 
thority that  a  covenant  not  to  sue  one  of  two  creditors  does  not  operate  as  a 
release  to  the  other  of  them.  This  covenant  was  framed  upon  the  authority  of 
that  case.  The  effect  of  the  covenant  is,  that  it  shall  in  all  events  operate  as 
an  indemnity  to  the  covenantee,  but  the  remedy  by  which  he  attains  that  indem- 
nity varies  according  to  circumstances.  It  is  a  covenant  not  to  sue  the  defend- 
ant separately.  If  the  creditors  do  sue  him  separately,  he  shall  plead  the  cove- 
nant in  bar :  it  is  a  covenant  not  to  sue  the  defendant  ioindy ;  but  if  the  creditors 
do  sue  him  joindy,  the  covenant  shall  not  be  pleaded  in  bar,  but  the  covenantee 
shall  recover  over  against  the  creditor  on  his  covenant  precisely  the  same  sum 
as  he  had  lost  in  the  joint  action.  Another  point  is,  whether  the  plaintiff*  was 
bound  to  plead  an  abatement :  no  rule  of  law  requires  that  he  should  :  he  is 
not  bound  to  plead  that  which  is  not  a  just  plea*    It  was  the  intent  of  the  deed 
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of  isompositiott  4nt  the  ptekitif,  who  was  psrtjr  to  it,  should  restraiii  himaelf 
•fiom  i|yleadiiig  *ia  abatement:  it  wa)i  the  object  of  the  parties  that  they  r^^^ 
.might  sue  the  plainuff%  and  it  would  defeat  their  object,  to  make  this  ■- 
operate  as  a  release.  As  to  the  second  point,  there  was  no  breach  of  the  de- 
fendant's  covenant,  it  was  in  the  view  of  boUi  the  plaintiff  and  defendant  that 
•goods  should  be  purchased  'in  the  hiterval  between  the  date  of  the  deed  of  dii- 
soliition  and  the  first  of  January ^  and  that  the  partnership,  though  in  fact  dis- 
solved between  &e  ipartners,  shotdd  continue  to  the  world,  it  was,  therefore,  no 
hreach  to  purchase  these  goods. 

Vmtghany  contra^  disagreed  to  the  supposed  intent  of  the  parties  that  there 
should  be  no  plea  in  abatement.  In  what  state  is  the  defendant,  who  afVer  giv- 
ing up  all  his  effects  to  pay  his  creditors,  is  to  be  still  liable  to  this  action,  wheai 
he  certainly  expected  to  be  cleared  of  all  his  debts.  To  find  the  true  construc- 
tion of  the  deed,  the  court  must  look  to  the  situation  of  the  defendant ;  he  was 
par^  to  a  joint  contract,  and  it  must  be  intended  that  the  suit  from  which  he 
was  meant  to  be.  released,  was  the  joint  suit,  for  that  is  the  prop^  remedy  on  a 
joint  contract.  It  was  the  intent  of  the  parties  to  give  the  defendant  in  efect 
a  release ;  whether  it  is  called  a  peirpetual  bar,  or  a  release,  matters  nothing. 
In  the  case  of  Lacy  v.  JRruuiian,  12  Mod.  548.  552.  S.  G.  1  Ld.  Bay.  688. 
8.  G.  Holt  178,  the  dimiuction  is  tak«n.  If  two  be  jointly  and  severally  bocnd, 
and  the  obligee  covenants  with  one  of  them  not  to  sue  him,  he  may  nevertheless 
sue  the  other,  because  'he  might  without  this  covenant  sue  the  one  of  them  with- 
out the  other  ;  and,  therefore,  th^re  being  nothing  in  the  covenant  to  preclude 
him  from  that  benefit,  he  has  it  still  left  in  him.  There  is  much  sense  in  this 
distinction,  and  therefore  Dettn  v.  NewhaU^  is  ^inapplicable  to  this  case,  p^go 
for  h«re  the  -plaintiff -has  tiot  the  right  Icfft  of  suing  the  other,  he  originally  ^ 
had  only  the  power  of  suing  both  jointly.  If  a  debtor  enters  into  a  contrad 
that  upon  his  surrender  of  all  his  effects  the  creditor  shall  release  him,  it  is  a 
contract  which  the  ciourt  wOl  Enforce,  and  favor*  It  might  be  hard  on  the 
plaintiff  if  he  should  pay  15».  in  the  pound  on  a  debt  in  which  he  had  no  inte- 
rest ;  but  why  does  h6  pay  ?  for  if  sued,  he  may  set  up  his  character  of  joint 
contractor,  and  dei^ire  the  plaintiff  to  sue  them  both,  for  he  is  only  jointly  liable; 
and  then  the  two  defendants  may  set  up  the  covenant  as  a  bar.  The  plaintiffs 
remedy  over  Sgaiiist  the  defendant,  if  any.  Was  upon  his  covenant,  and  not  by 
an  action  for  money  paid  biit  on  the  covenant.  Thuaacdnt  v.  MattimcaU,  2 
Term  Rep.  100.  The  doctrine  of  Anhunt  and  Buller^  Js.  is,  that  where  the 
party  takes  a  bond  for  security,  the  law  will  not  raise  an  action  of  assumpiU, 
Promises  in  law  only  exist  where  there  is  no  express  stipulation  between  the 
parties.  The  plaintiff  might  perhaps  have  expressed  his  covenant  more  tech- 
nically, but,  nevertheless,  h^re  he  may  chaige  the  defendant  with  purchasing 
these  goods  as  a  breach  of  this  covenant.  The  defendant  has  done  the  very 
thing  contemplated  by  this  deed  ;  he  has  so  conducted  himself  as  to  make  the 
plaintiff  liable  who  ought  not  to  have  been  liable,  he  has  done  that  which  be 
covenanted  not  to  do,  and  the  plaintiff  has  a  right  to  charge  him  on  his  private 
account  with  that  which  he  has  done.  This  cannot  be  money  paid  to  the  use 
of  the  plaintiff.^  The  action  for  money  paid  will  not  lie  in  any  case  where  he 
to  whose  use  the  money  is  paid  is  not  bound  to  pay  it  If  any  action  of  05- 
mmpait  would  lie  here,  there  ought,  at  all  events,  to  haye  been  a  declaration 
on  an  especial  cuaumpsit,  which  possibly  'might  have  been  maintained,  r«294 
but  the  plaintiff  cannot  succeed  in  this  action.  ^ 

Cur.  adv.  vult. 

GiRBs,  G.  J.,  now  delivered  ihe  iudgment  of  the  court 

This  is  an  action  for  money  paid  :  two  objections  are  made  to  the  plaintiFs 
recovery ;  first  that  if  any  thing  be  due  to  the  plaintiff,  it  is  not  due  to  him  on  a 
parol  contract  but  in  consequence  of  the  breach  of  a  covenant  contained  in  the 
deed  of  dissolution  of  partnership. .  Next,  that  if  an  action  for  money  paid  ba 


2M] 


6  TauNiToii.  62t 


the  correct  form,  the  money  wbb  paid  uui^cessarily  by  the  plaintiff^  and  in  hj« 
own  wrong,  and,  therefore,  cannot  be  recovered  of  the  defendant.  [H^re  his 
lordship  fally  recapitulated  the  c^ae.]  We  think  that  the  first  objection  can- 
not availf  for  the  covenant  amounts  only  to  an  anrangenjeot,  that  he  who 
after  the  dissolution  contracts  debts  for  goods,  shall  pay  the  money.  Ei/re, 
therefore,  being  bound  to  pay  the  money,  this  money  is  paid  by  the  plaintiff, 
(who  was  in  the  firm  when  the  debts  were  contracted,  and;  therefore,  was 
joindy  liable)  for  the  use  of  HyrCt  and  we  think  that  notwithstanding  this  ob- 
jection, £yre  must  repay  him.  Another  objection  taken  by  £t/re,  is,  that 
Hutton  had  in  the  deed  of  1810,  a  legal  answer  to  those  demands,  and  he  hav- 
ing a  legal  discharge,  ought  not  to  have  paid  the  money,  and,  therefore,  has 
paid  it  in  his  own  wrong.  Hutton^  replies,  that  was  a  covenant  not  to  sue 
Eyre^  but  it  was  not  a  covenant  not  to  sue  for  joint  debts,  nor  does  it  operate 
as  a  release  of  joint  debts :  that  if  Eyrt  had  been  sued  for  a  joint  debt,  his 
remedy  would  have  been  to  sue  on  this  covenant  against  the  creditor  who  sued 
him.  The  principle  on  which  the  covenant  not  to  sue  is  held  to  operate  as  & 
release,  is  to  avoid  circuity  of  action;  but  it  goes  no  further.  Eyre^  says  it 
*2Qfi1  ^^^^  much  *further :  it  is  a  release  as  between  me  and  those  to  whom  I 

•J  and  Hution  were  jointly  mdebted,  and  being  a  release  to  me,  it  is  a  re- 
lease to  Mutton^  who  was  joinily  with  me  obliged  for  payment  of  that  debt, 
and  he  relies  on  certain  authorities,  which,  however,  show  that  the  rule  is  not 
universal,  that  a  covenant  not  to  sue  is  a  release  of  those,  jointly  with  whoni 
the  covenantee  may  be  sued.  Dean  v.  Newludl  is  cited.  There  an  issue  was 
joined  on  the  release  of  another  party,  with  whom  the  defendant  was  jointly 
and  severally  bound  ;  and  it  was  contended  that  a  covenant  not  to  sue,  and  the 
covenant  that  those  presents  should  be  a  sufficient  release  of  the  other  obligor, 
would  operate  as  a  release  to  the  defendant  who  was  bound  with  him  ;  but  the 
court  were  of  opinion  that  the  rule  how  far  a  covenant  not  to  sue  should  operate 
as  a  release,  was  limited  to  the  parties  themselves.  Certainly  that  case  in  all 
its  parts  is  not  like  the  present:  there  the  party  was  jointly  and  severally  an- 
swerable to  the  plaintiff,  who  might  sue  the  one  obligor  without  the  other:  and 
in  the  case  of  Lacy  v.  Kinaston^  in  12  Mod.,  on  which  that  case  of  Dean  v. 
NewaU  is  much  founded,  it  was  stated  as  the  reason  of  the  judgment,  that  the 
bond  being  joint  and  several,  the  obligee  might  sue  one  without  the  other.  The 
fact  is  not  so  here,  therefore,  the  same  doctrine  is  not  applicable,  and  we  must 
consider  it  on  principle,  whether  that  law  applies  to  the  present  case.  In  the 
case  of  a  creditor  suing  a  single  debtor  whom  he  has  covenanted  not  to  sue,  it 
not  only  promotes  the  doctrine,  which  prevails  so  strongly  in  the  law,  of  pre- 
venting circuity  of  action,  but  it  falls  in  with  the  intent  of  the  parties,  to  hold 
that  the  covenant  shall  operate  as  a  release;  but  it  is  impossible  tiiat  it  should 
here  be  in  the  contemplation  of  the  parties,  that  in  covenandng  not  to  sue  Eyre^ 
the  insufficient  debtor,  he  meant  to  release  Hutton^  who  was  sufficient.'  It 
*29A1  *^^^  ^  ^^y  ^  insert  in  the  deed  a  release,  as  a  covenant  not  to  sue, 

•1  and  it  would  have  been  shorter ;  it  must  be  inferred  that  the  parties  did 
not  insert  a  release,  because  it  would  release  Hution  also ;  but  it  is  this  day 
contended  that  a  covenant  not  to  sue  has  the  same  effect.  Where  the  words, 
by  being  extended  beyond  their  obvious  intent,  would,  as  it  seems,  go  beyond 
the  intent  of  the  party,  the  court  ought  not  to  put  that  construction  on  them.  It 
was  urged  at  the  bar,  that  the  creditors  might  sue  Hutton  alone,  and  non  constat 
that  he  would  plead  in  abatement ;  but  putting  that  out  of  the  case,  we  think 
the  rule  that  a  covenant  not  to  sue  operates  as  a  release,  applies  only  to  rases 
where  the  covenantor  and  covenantee  are  single.  Another  ground  on  which 
^e  found  our  judgment,  is  this.  Lord  Kenyon,  C.  J.,  in  Dean  v.  Newall^ 
says,  **£ven  if  the  defendant  had  succeeded  here,  a  court  of  equity  would  have 
C;iven  the  plaintiff  full  relief.  I  am  glad  to  find  by  the  two  cases  cited  that  we 
are  fully  warranted  in  deciding  in  favur  of  the  plaintiff  on  legal  grounds."  Here, 
if  the  plaintifif  had  paid  this  money  either  under  the  fear  of  process  of  a  court  of 
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equity,  or  of  a  court  of  law,  unquestionably  he  could  have  recovered  it  from 
the  defendant ;  and  if  a  court  of  equity  would  have  restrained  the  plaintiff  from 
setting  up  this  covenant  as  a  release,  the  equitable  call  on  him  justified  him  in 
paying  the  money,  and  gave  him  this  remedy  over  against  the  defendant. 

Rule  di8chaiged.t 

t  [See  Willes  109.  n.  11  Mod.  254,  Fitzgerald  v.  Trant,  15  Mass.  Rep.  112,  Gibion  f. 
Gibson  et  aL  March's  Rep.  95.  pi.  165.] 
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In  an  action  for  not  setting  out  tithes,  the  anus  of  proving  that  the  land  is  barren,  lies  on 
the  defendant. 

The  proper  test  of  barrenness  within  this  statute,  is.  whether  the  land  requires  extraordi- 
nary expense  either  in  manure  or  labor  to  bring  it  into  a  proper  state  of  cultiTation. 

The  statuie  2  &.  3  Edw.  6.  r.  13,  is  a  remedial  act,  and  in  an  action  thereon  the  court  wiJl 
grant  a  new  trial  for  a  mistake  of  the  jury. 

This  was  an  action  of  debt  upon  the  statute  of  2  &  3  Ed.  6.  c.  13,  for  not 
setting  out  tithes ;  and  upon  the  trial  of  the  cause  at  the  Sussex  Spring  assizes, 
1815,  before  fVoodj  B.,  the  defence  was,  that  the  land  on  which  the  crops  had 
grown,  whereof  the  tithe  was  claimed,  were  barren  lands  within  the  exception 
in  the  fifth  section  of  the  statute.  It  appeared  in  evidence,  that  the  land  io 
question  had  been  parcel  of  Stanstead  forest,  that  it  had  been  covered  with 
timber  and  underwood:  the  proprietor  had  some  years  since  stripped  it  of  the 
timber,  and  had  now  permitted  the  occupier  of  the  land  to  grub  up  the  under- 
wood, and  had  given  him  the  wood  for  his  pains,  which  was  not  sufficient  in 
value  to  repay  the  expense  of  grubbing.  The  land  had  a  few  years  before  beea 
valued  at  9s,  rent  per  acre,  and  was  then  let  at  12^.  6e/.  per  acre.  After  grub- 
bing the  wood,  some  part  of  the  land  had  been  chalked  with  chalk  raised  from 
the  substratum  of  the  same  land,  but  the  principal  part  of  the  crops  were 
obtained  without  chalking,  or  any  other  manure,  and  without  extraordioarj 
labor  or  expense.  The  crops  in  some  parts  of  the  land  were  good,  and  they 
were  on  the  whole  sufficient  to  repay  all  the  costs  and  leave  a  profit  to  the 
farmer.  IVood^  B.,  left  the  case  to  the  jury,  according  to  that  which  is  laid 
down  by  the  Court  of  King's  Bench  in  fVarwick  v.  Collins^  2  Maule  &  Selff. 
362,  to  be  the  proper  inquiry,  whether  the  land  was  of  such  a  nature  as  to 
require  extraordiuary  expense  either  in  manure  or  labor  to  bring  it  into  a  pro- 
per state  of  cultivation.  The  expense  of  grubbing  was  not  to  be  taken  into 
their  considei^tion.  *The  jury  found  a  verdict  for  the  defendant,  subject  p^gg 
to  a  point  respecting  documentary  evidence,  on  which  the  court,  think-  ^ 
ing  iliey  had  not  sufficient  information  of  the  facts,  sent  the  cause  to  a  new 
trial  without  deciding  the  question. 

Shepherd,  Solicitor-General,  in  Easter  term  obtained  a  rule  nisi  to  set  aside 
the  verdict  and  have  a  new  trial,  as  well  on  the  point  reserved,  as  on  the 
ground  that  this  was  not  barren  land  within  the  statute. 

Best^  Serjt.,  in  the  same  term,  in  showing  cause,  took  a  preliminary  objec- 
tion, that  thiis  was  a  penal  action,  and  that  where  the  judge  had  given  no  wrong 
directions  to  a  jury  in  a  penal  action,  the  court  could  not  grant  a  new  trial  iipon 
the  ground  that  the  verdict  was  against  evidence.  He  cited  for  this  proposition 
Jirook  q.  t.  v.  Middleton,  10  East,  268,  and  Fonnereau  v.  Bennet,  3  Wils.  6^, 
where  it  is  said  to  have  then  been  the  established  rule  for  the  last  fifly  years.t 

t  [See  9  Johns.  36,  Hurtin  v.  Hopkins  10  ib.  101.    Cowp.  37.    2  Salk.  644.    2  Bur.  664. 
S  Stra.  899.  1238.] 
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The  court  adjonrned  the  case  to  give  the  Solicitor-General  time  to  examine  the 
authorities  touching  this  objection.  On  the  first  day  of  this  term,  the  court 
relieved  the  Solicitor  from  arguing  this  point,  as  being  already  decided  in  the 
case  of  HoUoway  v.  Hewett^  in  which  this  statute  was  considered  as  a  reme- 
dial, rather  than  a  penal  act,  and  a  motion  for  a  new  trial  was,  notwithstanding 
the  same  objection,  therefore,  in  that  instance  entertained. 

Best  now  showed  cause  against  the  rule,  impugning  the  judge's  direction  to 
the  jury  to  dismiss  from  their  consideration  the  expense  of  grubbing  the  under- 
^9fi1  wood,  which  he  contended  the  jury  were  entitled  to  take  into  *their 
^  account.  Likewise  he  urged,  that  the  rule  laid  down  in  fFarunck  v. 
ColiifiMy  and  adopted  in  the  present  case,  was  much  too  narrow.  The  statute 
contemplated  two  descriptions  of  land,  the  one,  that  which  had  produced  corn 
within  forty  years  before,  all  other  land  was  intended  to  fall  within  the  excep- 
tion. The  first  description  did  not  comprehend  the  land  in  question,  for  no- 
thing in  this  case  showed  that  this  land  had  produced  com  within  that  period, 
or  had  not  been  a  forest  from  the  beginning  of  time.  It  would  not  be  for  the 
interest  of  the  church,  that  the  moment  a  person  undertakes  at  great  expense  the 
cultivation  of  land,  he  should  be  immediately  subjected  to  tithes.  It  was  the 
interest  of  the  church,  as  much  as  of  the  people,  to  encourage  agriculture. 

The  Solicitor-General  in  support  of  his  rule,  urged,  (and  the  court  agreed,) 
that  the  onus  of  showing  that  the  land  was  barren,  lay  on  the  defendant.  Tiic 
discussion  then  passed  over  to  the  other  pouit  reserved. 

Cur.  adv.  vulL 

Grass,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  question  whether  the  land  was  barren  within  the  meaning  of  the 
statute.  The  proper  inquiry  in  these  cases,  is,  whether  the  land  was  of  such  a 
nature  as  required  extraordinary  expense.  My  brother  Wood  left  it  to  the  jury 
whether  it  were  of  that  description,  and  the  jury  found  it  was.  One  ground  on 
which  a  new  trial  was  moved  for,  is,  that  the  evidence  showed  that  the  land  was 
not  of  that  description :  we  have  looked  carefully  through  the  evidence,  such  as 
it  is  reported  to  us,  and  we  find  that  there  is  no  ground  to  say  it  was  barren 
land.  His  lordship  then  passed  to  the  other  point,  and  concluded  by  making 
the  rule  absolute  for  a  new  trial;  the  costs  to  abide  the  event. 

Rule  absolute4 

t  Trin.  term  13  G.  3.  10  MSS.  Serjt.  Hill,  p.  339.  2  Selw.  N.  P.  2d  edit.  1222. 
I   [See  4~Barn.  &  Aid.  655,  Butt  v.  Howard  et  al.] 


•300]  •BROWN  V.  CRUMP. 

[1  Marsh.  609.  8.  C] 

Where  the  conrt,  on  demarrer,  gives  leave  to  amend  by  stating  particularly  that  which 
before  was  stated  too  generally,  the  plaintiff  may  add  new  counts,  though  more  ihuri 
two  terms  have  elapsed  from  the  commencement  of  the  suit,  if  thev  contain  no  new 
cause  of  action,  but  only  various  specifications  of  the  matter  which  the  court  required 
to  be  more  particularly  stated. 

Copley,  Serjt.,  had  on  a  former  day,  upon  this  case  coming  on  for  argument 
on  a  demurrer  to  the  declaration,  obtained  leave  to  amend;  and  the  supposed 
ground  of  demurrer  being,  that  an  allegation  of  tiie  past  and  then  continuing 
tenancy  of  the  defendant  in  a  farm,  did  not  show  a  suflicient  consideration  for 
a  promise  to  treat  the  land  in  a  specific  manner,  he  had  not  only  amended  the 
original  counts,  but  had  added  three  new  counts,  wherein  he  alleged  the  same 
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promises,  but  varied  the  statement  of  the  consideratioB.  This  amendment  took 
place  more  than  two  terms  after  the  commenoement  of  the  action,  and  jBetf, 
Serjt.,  had  obtained  a  rule  nUi  to  strike  out  the  three  additional  counts,  upon 
the  grounds,  1.  that  the  plaintiff  was  not,  by  the  practice  of  the  court,  allowed 
to  add  new  counts  aAer  the  second  term  from  the  commenoement  of  the  action; 
and  2dly,  that  the  permission  granted  by  the  eonrt  was  only  to  amend  the  origi- 
nal counts,  not  to  add  new  ones* 

'  Copley t  Seijt.,  showed  cause,  upon  the  ground  that  the  roason  of  the  rale 
was  this,  that  no  new  cause  of  action  sha&  be  introduced  into  the  declaration 
after  two  terms,  because  if  the  plaintiff  does  not  dedaro  in  this  court  within  two 
terms  after  the  return  of  the  writ,  the  plaintiff  is  at  liberty  to  sign  judgment  of 
nonpros,:  but  that  the  reason  did  not  extend  to  the  case  where  the  plaintiff 
added  no  new  cause  of  action,  but  merely  diyersified  his  statement  of  the 
grievance  already  declared  on.  Secondly,  the  court  had  a  diseretion  as  to 
time;  and  as  this  cause  had  long  stood  over  for  aigument,  *they  would  r^oM 
see  reason  to  exercise  it  on  the  present  occasion.  *- 

Beat  endeavored  to  support  his  rule,  contending  that  the  plaintiff  had  exceed- 
ed  the  limits  of  the  permission  granted  him  by  the  court 

GiBBS,  C.  J.  The  facts  are  these:  the  declaration  stated  that  the  defendant 
was  tenant  to  the  plaintiff,  and  in  consideration  thereof  undertook  to  do  certain 
things  to  a  farm.  This  count  was  objected,  and  was  defended  on  the  authority 
of  a  reported  case,  Powley  v.  Walker^  5  Term  Rep.  378 ;  and  the  court  thought 
that  case  did  not  go  the  length  of  this,  and  that  it  ought  to  be  shown  more  par- 
ticularly on  the  declaration,  what  the  plaintiff  had  done,  by  which  he  purchased 
this  promise  from  the  defendant.  The  counsel  for  Uie  plaintiff  says  it  was 
necessary  to  state  the  consideration  of  this  promise  in  several  different  ways; 
it  is,  indeed,  evident  that  that  which  was  before  unnecessary,  may  be  necessary 
to  be  stated  in  different  ways,  when  we  hold  it  requisite  to  set  out  the  ooosid* 
eration.  These  are  the  facts  of  the  case,  and  no  doubt,  if  the  plaintiff's  counsel 
had  prayed  us  for  liberty  to  insert  those  counts,  we  should  have  given  it.  I 
understand  from  him  that  the  promise  imputed  to  the  defendant  is  in  all  the 
added  counts  the  same  as  in  the  original ;  and  that  there  is  only  a  difference 
in  the  consideration  stated.  We  think  that  if  the  undertaking  ohaiged  on  the 
defendant  is  varied  in  the  additional  counts,  the  counts  ought  to  be  struck  oot; 
but  if  only  the  consideration  is  varied,  the  defendant  is  not  entitled  to  strike 
them  out,  and  the  rule  ought  to  be 

Discharged. 


•STREET,  administratrix  of  JOHN  STREET  v.  BROWN.       [•308 

[1  Marsh.  610.  S.C.I 

Where  two  parts  of  an  indenture  of  charter-party  were  supposed  to  hare  been  inter> 
changeably  executed,  and  the  part  of  which  the  master  of  the  chartered  Tessel  had  the 
custody,  was  lost  at  sea  with  the  ship,  the  court  would  not  compel  the  charterer,  being 
sued  thereon,  to  grant  inapection  and  a  copy  of  the  other  part,  for  the  purpose  of  iho 
plaintiff's  declaring  with  certainty. 

This  was  an  action  of  covenant  on  a  charter-party  made  between  the  plain- 
tiff's  intestate,  who  was  master  and  part  owner  of  the  vessel,  and  the  defend* 
ant,  brought  to  recover  damages  for  not  loading  the  chartered  vessel.  The 
intestate  was  lost  at  sea  with  his  vessel,  and  it  was  sworn  that  the  deponent 
was  informed  and  believed  that  two  parts  of  this  charter-party  had  been  exe- 
cuted, ond  that  one  part  had  been  delivered  to  and  was  in  the  custody  of  the 
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intestate,  and  wad  on  board  the  ship  and  lost  with  him.  That  the  plaiDtiift  had 
applied  to  the  defendant's  attorney  for  inspection  of  that  part  of  the  charters 
party  which  had  been  \etu  and  was  admitted  then  to  be,  in  the  defendant's  hands, 
and  had  been  refused;  and  that  the  plaindff  could  not  safely  declare,  without 
that  assistance.  Upon  these  facts,  Lens^  Serjt.,  obtained  a  rule  nin  that  the 
plaintiff  might  be  permitted  to  inspect,  and  at  his  own  charges  to  take  a  copy 
of  the  charter-party  in  the  hands  of  the  defendant,  or  else  that  the  defendant's 
attorney  might  at  the  plaintiiT's  cost  deliver  him  a  copy.  He  cited  King  v. 
JS^g,  ante,  iv.  666. 

Shepherd,  Solicitor-General,  now  showed  cause  against  this  application,  as 
being  unauthorized  by  any  precedent.  He  admitted  that  where  one  part  only 
of  an  instrument  has  been  executed  and  leA  in  the  hands  of  one  party,  who  was 
in  that  respect  a  trustee  for  the  other,  the  court  has  granted  inspection,  as  in 
•S031  ^^V  *^*  Sorter  J  ante,  i.  386,  where  there  was  no  counter  part  of  the 
•I  lease;  and  in  Xing  v.  King  there  was  only  one  part  of  the  indenture ; 
and  Mansfield^  C.  J.,  held  that  the  custody  implied  a  trust  to  produce,  and  gave 
it  the  effect  of  a  covenant  to  produce,  in  which  Gibbs,  J.,  concurred.  So,  in 
Bateman  v.  Phillips,  ante,  iv.  157,  where  the  court  compelled  the  production 
of  an  unstamped  instrument,  to  be  stamped,  there  was  but  one  part  signed,  and 
it  was  wrongfully  in  the  hands  of  the  defendant.  But  where  two  parts  are  exe- 
cuted interchangeably,  and  one  party  has  lost  his  part,  especially  since  it  is  not 
sworn  that  each  part  is  executed  by  both  parties,  no  such  trust  arises ;  and 
though  it  may  be  a  question  whether  a  court  of  equity  may  not  aid  the  plain- 
tiff', it  is  very  questionable  whether  this  court  has  a  summary  jurisdiction  Ux 
give  oyer;  but  if  they  have  it,  they  have  never  yet  exercised  it,  nor  will  e^^^r^ 
dse  it  on  this  occasion.  Upon  a  bill  in  equity  for  a  discovery,  the  defendant 
has  the  opportunity  of  stating  in  his  answer  on  oath  such  facts  as  are  material 
in  his  own  favor,  an  advantage  of  which  the  practice  now  sought  to  be  intro- 
duced, would  deprive  him. 

Len9  in  support  of  his  rule.  The  principle  of  granting  inspection  in  the  case 
where  there  is  only  one  part,  strengthens  the  plaintiff's  argument  for  the  pro- 
duction in  this  case.  The  same  aigument  of  jurisdiction  was  urged  in  King  v. 
Xing,  but  it  was  held  of  no  avail.  It  was  urged  in  Bateman  v.  Phillips,  of 
putting  the  party  to  his  bill  in  equity,  that  the  defendant  might  have  the  oppor- 
tunity to  tell  his  own  tale;  that  likewise  was  overruled;  but  the  principal  di£i- 
culty,  which  the  court  has  always  felt,  has  been  to  help  the  party  where  there 
^^1  has  been  only  one  part,  or  the  plaintiff's  part  has  not  been  ^stamped, 
^  under  circumstances,  where,  from  the  nature  of  things,  thare  ought  to  be 
two  instruments,  and  where  the  party  by  having  only  one,  had  defrauded  the 
revenue;  but  those  difficulties  do  not  occur  here;  md  whetlier  it  may  turn  out 
that  this  part  is  executed  by  both  or  one  of  the  parties,  oaiux^t  be  seen  until  the 
deed  is  produced.  And  the  missing  part  is  not  lost  by  any  negligenee  of  the 
plaintiffs,  but  it  was  in  the  situation  where  it  ought  most  properly  to  be,  on 
board  the  ship,  and  has  perished  with  the  ship.  This,  therefore,  is  a  less  strong 
application  than  those  which  are  cited;  for  in  Blakey  v^  Porter  there  was  no 
trust  for  the  other,  no  covenant  to  produce :  there  is  nooiiHSsion  here,  no  attempt 
to  make  the  transaction  pass  with  fewer  stamps  than  tJie  law  requires.  The 
jurisdiction  is  the  same  in  both  cases,  and  in  other  respects  thi^  plaintiff  is  in  a 
better  condition.  This  case,  therefore,  comes  within  the  principle  of  Blakey  v. 
Porter:  it  may,  in  the  event  which  has  occurred,  be  considered  that  the  parties 
are  come  to  the  same  state,  as  if  there  had  been  hut  one  part  originally  executed. 

GiBBs,  C.  J.  The  counsel  for  the  application  has  argued  strongly  against 
the  jurisdiction  of  the  court  in  those  oases  in  which  the  courts  have  grantol  the 
inspection;  but  we  must  look  to  the  reason  of  those  cases,  and  not  be  hurried 
by  them.  In  Blakey  v.  Porter  the  party  covenanted  to  do  certain  things,  and 
the  deed  was  to  remain  in  the  possession  of  the-  covenantor.  Mansfield,  C.  J., 
put  the  case  on  the  ground  that  the  deed  was  Laft  in  the  custody  of  one  iox  the 
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use  of  both.  Afterwards,  in  JMtchadnuu  term,  ISng  y.  ISng^  ante«  iv.  666, 
53  G.  3,  there  wslb  an  application  for  the  production  of  an  indenture  of  lease, 
executed  by  both  parties,  and  left  in  the  possession  of  the  defendant  Mamfield^ 
C.  J.,  was  very  averse  to  ^granting  the  application,  and  he  only  proceeds  p,,«- 
on  the  precedent  established  by  Blakey  v.  Porter.  In  both  these  cases  L  ^"* 
the  ground  on  which  the  court  make  the  rule,  is,  that  the  party  holding  the  deed 
was  a  trustee  for  the  other.  I  do  not  put  it  on  the  ground,  whether  that  circum- 
stance gives  the  court  a  jurisdiction,  but  it  is  not  this  case:  here  the  one  party 
executes  a  deed,  by  which  he  binds  himself,  and  the  other  executes  a  deed,  by 
which  he  binds  himself,  and  the  one,  having  lost  his  part,  calls  on  the  other  to  i 
produce  his :  it  is  like  the  case  where  a  man,  having  given  a  bond,  and  kept  a 
copy  of  it,  the  other,  losing  the  bond,  applies  for  a  copy  of  the  copy,  we  should 
not  grant  that.  I,  therefore,  should  be  unwilling  to  establish  a  new  precedent, 
though,  if  there  were  a  case  decided,  I  cannot  say  that  I  should  be  unwilling  to 
follow  it. 

Rule  discharged. 


O'KEEFE  c,  DUNN  et  al. 

[1  Marsh.  613.  S.  C] 

The  payee  of  a  bill  of  exchange  presented  it  for  acceptance,  which  was  refused :  the  psyes 
did  not  give  notice  to  the  drawer,  and  indorsed  over  the  bill  without  notice  of  the  refiual 
to  accept.  The  indorsee  being  again  refused  acceptance,  held,  that  the  indorsee  might 
still  recover  on  the  bill  against  the  drawer,  notwithstanding  the  laches  of  the  payee. 
By  three  against  ChanAttt  J. 

This  was  an  action  brought  against  the  defendants,  as  the  drawers  of  a  bill 
of  exchange  drawn  on  Ricketts  ^  Co.,  at  one  month  after  date,  payable  to  Sin^ 
clair^  and  by  him  indorsed  to  the  plaintiff,  for  the  non-acceptance  of  the  bill  by 
Ricketts,  The  defendant  pleaded,  that  before  the  indorsement  to  the  plaintiff, 
and  presentment  by  her  for  acceptance,  the  bill  was  presented  by  Sinclmr,  for 
acceptance  and  refused,  and  that  the  defendants  bad  no  notice  given  them  of 
such  refusal  to  accept.  After  verdict  for  the  defendant  on  the  issue  joined  on  a 
traverse  of  this  plea,  Vaugkan,  *Serjt,  for  the  plaintiff,  who  at  the  trial  r»«Q|j 
before  Gibbs,  C.  J.,  at  the  sittings  at  ChnldhaU,  after  BUary  term,  1815,  ^ 
proved  the  facts  of  his  declaration  as  above  stated,  in  Easter  term,  obtained  a 
rule  nisi  to  enter  up  judgment  for  thv*;  plaintiff  yion  obstante  veredicto,  upon  the 
ground  that  the  special  plea  averring  no  notice  to  the  plaintiff  of  the  first  dis- 
honor of  the  bill,  was  insufficient  in  law. 

Shepherd^  Solicitor-General,  and  Lens,  Serjt.,  in  the  same  term  showed  cause 
against  the  rule,  maintaining  the  sufficiency  of  the  plea,  for  that  Sinchdr,  the 
former  holder,  by  his  laches  in  not  giving  notice  to  the  drawee  of  the  non-ac- 
ceptance, had  absolutely  discharged  the  drawer ;  and  not  with  reference  to 
himself  only  ;  and  that  he  could  not  by  a  subsequent  indorsement  confer  on  the 
plaintiff  a  right  which  he  had  himself  ceased  to  possess.  They  cited  Roscow 
V.  Hardy,  12  East,  434.  S.  C.  2  Campb.  458,  Blesard  v.  Hirst,  Burr.  2670, 
and  Goodhall  v.  Holly,  1  Term.  Kep.  712. 

Vaughan  and  Pell,  Seijts.,  in  support  of  the  rule,  urged  that  a  subsequent 
holder  for  a  valuable  consideration  without  notice,  could  not  be  prejudiced  by 
the  laches  of  the  former  holder.  No  person  could  be  safe  in  receiving  an  un« 
accepted  bill,  if  the  secret  neglect  of  a  former  holder  might  thus  destroy  its 
value.     The  doctrine  would  give  occasion  to  infinite  frauds. 

Cur.  adv.  tuU. 

The  judges  on  this  day  delivered  their  opinions  seriatinu 
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Daixas,  Jm  stated  the  case,  and  proceeded  as  follows.  Two  points  seem  td 
*3071   ^  clear,  first,  that  a  bill  payable  *at  a  future  day,  or  so  many  days  afler 

•I  date,  need  not  be  presented  for  acceptance,  but  may  be  demanded,  with- 
out such  presentment,  when  due.  Secondly,  That  if,  howeyer,  presentment  be 
made,  and  there  be  a  refusal  to  accept,  notice  of  such  refusal  ought  to  be  given 
by  the  party  to  whom  it  waa  made ;  and  that  for  want  of  such  notice,  as  between 
the  drawer  and  such  holder  of  the  bill,  the  drawer  will  be  discharged ;  if,  there- 
fore, this  bill  had  continued  in  the  hands  of  Sinclair  the  payee,  to  whom  the 
refusal  to  accept  was  made,  and  by  whom  no  notice  of  such  refusal  was  given, 
the  drawer,  as  to  him,  would  have  been  discharged ;  but  the  action  is  not 
brought  by  Sinclair^  but  by  the  plaintiff  to  whom  he  had  indorsed  the  bill,  and 
without  notice  by  him  to  her  that  the  bill  had  been  refused  acceptance.  The 
question  then  will  be,  whether  she  can  stand  in  a  situation  different  from  that 
in  which  he  would  have  stood  if  he  had  brought  the  action.  On  the  part  of  the 
defendants  it  is  argued,  that  there  is  no  distinction ;  and  this  is  contended,  first, 
upon  the  reason  of  tiie  rule  by  which  the  drawer  would  be  discharged  against 
a  party  knowing  of  the  refusal  to  accept  and  omitting  to  give  notice ;  secondly, 
on  the  authority  of  a  decided  case,  which  is  said  not  to  be  distinguishable  from 
the  present.  And  first,  as  to  the  reason  of  the  rule,  the  drawer  is  presumed  to 
have  effects  in  the  hands  of  the  drawee,  and  the  bill  is  an  order  to  appropriate 
so  much  to  the  payee  or  his  order.  If,  therefore,  on  presentinent  the  drawer 
refuse  to  accept,  from  the  very  nature  of  the  transaction,  the  drawer  should  have 
notice,  that  he  may  withdraw  his  effects,  or  proceed  against  his  debtor,  as  the 
case  may  seem  to  him  to  require.  But  if  he  have  no  effects,  the  reason  of  the 
rule  faib,  and  with  it  the  rule ;  and  in  such  event,  notice  is  not  necessary.  Now 
it  has  been  contended,  that  this  rule  cannot  vary  by  the  shifting  of  hands,  for 
'3081   ^^^  ^^  drawer  *is  equally  injured  by  the  want  of  notice,  in  whatever 

-I  hands  the  bill  may  be ;  and  further,  that  when  the  drawer  is  once  dis- 
charged, his  responsibility  cannot  be  revived  by  the  acts  of  others  independent 
of  hun.  M^ith  respect  to  the  first  part  of  the  statement,  it  may  be  admitted  to 
be  true ;  but  with  regard  to  the  latter,  it  is  begging  the  question ;  for  the  ques- 
tion is,  if  this  responsibility  have  ever  ceased  as  to  a  party  in  the  situation  of 
the  plaintiff.  Or  rather,  whether  the  defendants  have  not  agreed  so  to  be  res- 
ponsible in  the  events  which  have  happened  in  the  present  case.  The  inquiry, 
therefore,  must  be,  whether  an  indorsee  for  a  valuable  consideration,  and  with- 
out notice  of  any  illegality  not  making  the  bill  void  in  its  origin,  or  if  any  laches 
iu  the  course  of  its  circulation,  is  to  be  considered  as  receiving  a  bill  subject  to 
all  that  might  affect  it  in  the  hands  of  the  payee,  or  of  a  previous  indorser,  or, 
in  other  words,  may  not  the  drawer  be  discharged  as  to  the  payee  becoming 
indorser,  and  yet  continue  liable  to  his  indorsee?  The  nature  of  the  contract 
appears  to  me  to  be  this :  The  drawer  of  a  bill  payable  at  a  future  day  enables 
the  payee,  by  making  the  bill  payable  to  him  or  to  his  order,  to  hold  out  to  all 
the  world,  that  he  will  pay  the  bill,  in  default  of  the  acceptor,  to  the  party  en- 
titled to  present  it  for  acceptance  or  payment  He  does  not  stipulate  for  himself 
that  it  shall  be  presented  for  acceptance,  nor  does  the  law  cast  such  an  obliga- 
tion on  the  payee.  The  drawer,  therefore,  must  be  considered  as  contented  to 
rest  in  ignorance  whether  it  has  been  accepted  or  not,  till  the  bill  becomes  due. 
And  whether  presented  or  not,  depends  upon  the  casualty  of  how  the  holder 
of  the  bill  may  choose  to  proceed.  Any  party  who  takes  it,  paying  a  valuable 
consideration,  takes  it,  then,  knowing  that  presentment  for  acceptance  is  not 
'^091   o®^'^^^'  ^°^  ^nothing  appearing  upNDu  the  face  of  the  bill  to  show  it  to 

-I  have  been  presented  and  acceptance  refused.  Indeed  he  has  reason  to 
conclude  the  contrary  in  every  case  in  which  there  is  no  noting  for  non-accept- 
ance, which  noting  would  be  notice  on  the  face  of  the  bill,  and  under  such  a 
circumstance  he  would  act  at  his  peril.  Taking  it,  therefore,  before  it  becomes 
due,  and  ignorant  of  a  refusal  to  accept,  he  is  a  purchaser  for  a  valuable  con- 
sidmtion,  without  notice,  against  a  party  who  has  enabled  the  indorser  to  put 
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off  as  instrament,  good  upon  the  face  of  it,  and  by  which,  as  far  as  appears, 
he  has  contracted  to  be  bound.     And  considered  in  this  light,  I  am  of  opinion, 
that  from  the  very  nature  of  the  contract,  he  is  entitled  to  notice  from  the  party 
having  knowledge  of  the  refusal  to  accept,  and  is  discharged  for  want  of  such 
notice ;  but  that  he  must  be  taken  to  have  stipulated  that  this  rule  shall  be  con* 
fined  to  such  party,  and  not  be  extended  to  an  innocent  and  ignorant  indorsee. 
On  the  reason  and  convenience  of  the  thing,  this  doctrine  appears  to  me  to  be 
equally  supported.     It  can  do  no  harm  to  the  circulation  of  bills  of  exchange, 
that  the  holder  should  be  required,  when  acceptance  is  refused,  to  mve  imme- 
diate notice  to  the  drawer,  and  that  the  consequence  of  a  neglect  to  do  it  should 
devolve  upon  himaelf ;  but  it  would  greatly  clog  the  negotiabihty  of  such  secur- 
ities, if,  upon  some  latent  defect,  and  without  any  default  in  himself,  every  man 
shall  be  taught,  and  so  be  made  to  feel,  that  in  the  moment  of  paying  the  full 
value  of  a  bill,  he  may  be  purchasing  that  which  may  turn  out  to  fc^  a  mere 
nullity.    This  has  hidierto  been  confined  to  two  or  three  special  cases,  and 
ought  not,  I  think,  to  be  further  extended :  and  I  will  only  add,  tfiat  in  what  I 
am  now  saying,  I  mean  such  bills  as  the  genuine  purposes  of  commerce  require. 
It  may  be  said,  this  may  be  guarded  against  by  ascertaining,  before  taking  the 
*bill,  whether  it  has  been  refused  acceptance  or  not,  and  this  is  certainly  r^^,Q 
possible,  but  for  reasons  that  must  be  obvious,  would  in  practise  be  so  *■ 
inconvenient,  as  almost  to  amount  to  a  prohibition  to  take  any  unaccepted  bill. 
As  to  cases  in  point,  I  am  not  aware  of  any  which  are  directly  so,  and  will  con- 
sider, therefore,  tiext,  how  the  law  stands  in  these  which  appear  to  me  to  be 
analogous.     And  first,  in  the  instance  of  a  bill  indorsed  over  afler  it  becomes 
due.     That  it  is  over-due,  and  has  not  been  paid,  appearing  upon  the  face  of  it, 
is  notice  to  the  party  who  takes  it,  and  being  therefore  out  of  the  common  course 
of  negotiability,  he  is  bound  to  inquire  into  the  cause,  and  taking  it  without  such 
inquiry,  is  subject  to  all  the  equities  that  would  have  affected  it  in  the  hands  of 
former  parties.     This  rests  on  the  ground  of  knowledge  in  him,  or  that  which 
is  equivalent  to  knowledge,  a  fact  amounting  to  notice,  and  demanding  inquiry^ 
but  reverse  the  fact,  and  suppose  it  a  taking  by  indorsement  before  it  became 
due,  he  is  then  an  innocent  indorsee,  without  notice  of  fraud  or  neglect,  and 
intided  to  recover  against  all  those  parties,  who  under  the  circumstances  of  the 
case  might  be  discharged  as  to  each  other.  A  drawer  may  therefore  be  released 
as  to  the  payee,  and  yet  continue  liable  to  the  last  indorsee.     And  this  appears 
to  me  in  principle  to  apply  to  the  present  question.    It  remains  only  to  advert 
to  the  case  cited  from  12  Eaatt  zpd  though  said  to  be  in  point,  I  thmk  it  is 
clearly  to  be  distinguished  from  the  present :  the  facts  were  these :  the  bill  had 
been  presented  by  the  Warrington  bank,  and  acceptance  refused ;  they  gave 
no  notice  to  the  drawer  at  the  time,  nor  to  the  party  from  whom  they  had  taken 
it ;  but  kept  it  till  due,  and  then,  without  notice  to  the  indorser,  who  was  ignorant 
of  these  facts,  recovered  against  hirn,  and  when  he  sued  the  drawer,  the  drawer  was 
held  to  be  discharged,  and  *the  indorser  to  have  paid  the  money  in  his  r^Qi  i 
own  wrong,  inasmuch  as  undoubtedly  the  bank  would  not  have  recovered  '- 
against  him.    The  difference  therefore  between  the  two  cases  is  this.    In  the 
case  cited,  the  bill  had  never  passed  into  the  hands  of  an  indorsee  ignorant  of 
the  refusal  to  accept  before  the  bill  became  due,  and  while  it  was  fairly  nego- 
tiable, but  remained  till  it  became  due  in  the  hands  of  those,  who,  from  neglect 
to  give  notice,  could  not  recover.     Whatever  was  a  discharge  to  the  drawer, 
was  a  discharge  to  the  indorser ;  and  tlie  discharged  indorser  having  thought 
fit  to  pay,  when  not  liable,  could  not  recover  against  the  drawer  what  he  had 
paid  in  his  own  wrong.     In  {his  case  the  fact  is  directly  the  reverse ;  the  bill 
when  becoming  due,  being  in  the  hands  of  an  innocent  holder,  and  having  been 
taken  in  a  course  of  fair  negotiation  during  the  period  that  intervened  between 
the  refusal  to  accept,  and  the  bill  arriving  at  maturity  for  payment   For  these 
reasons  I  am  of  opinion  in  every  view  of  the  case,  that  this  plea  is  not  a  suffi- 
cient answer  to  the  action. 


311] 


6  Tauntok.  629 


Chambbs  J.,  dissented  from  the  rest  of  the  court,  and  stated  the  facts  on 
which  he  grounded  his  opinion.  This  was  an  action  by  an  indorsee  against 
the  drawers  of  a  bill  of  exchange.  The  bill  is  dated  the  19lh  of  January^  1813, 
it  is  drawn  by  the  defendant  on  Jiicketts  fy  Co.,  and  is  payable  in  one  month  to 
Sinclair  or  order :  Sinclair^  afler  receiving  the  bill,  and  before  it  was  due,  pre- 
sented it  to  the  drawees  for  acceptance,  which  they  refused :  of  this  dishonor 
of  the  bill  no  notice  was  given  to  the  defendant,  but  Sinciair  afterwards  nego- 
tiated the  bill  by  indorsing  it  over  to  the  plaintiff,  without  communicating  to  her, 
or  any  one  else  tliat  fact  of  refiisal  to  accept.  When  the  bill  was  at  maturity, 
the  plaintiff,  being  then  in  possession  of  it  as  indorsee  of  Sinclair,  presented 
*3121   *^^         payment,  which  was  also  refused,  and  of  this  last  refusal  the 

•1  defendant  had  notice:  the  question  arising  from  these  circumstances  is, 
whether  the  action  is  maintainable  by  the  plaintiff  against  the  drawers,  or  the 
drawers,  by  the  laches  of  Sinclair,  the  holder  and  owner  of  the  bill  at  the  time 
of  the  first  presentment  and  refusal,  were  completely  discharged  from  their 
responsibility,  it  is  not  contended  on  the  one  hand,  that  any  negligence  is 
imputable  to  the  plaintiff  personally,  or  on  the  other  hand,  that  the  defendants, 
either  by  drawing  without  effects,  or  by  any  other  circumstance  of  their  conduct, 
have  deprived  themselves  of  any  advantage  they  would  otherwise  be  entitled 
to  by  the  law  of  merchants  on  this  subject.  As  far  as  appears,  the  transaction 
is  aU  fair  as  between  these  parties,  but  the  defendants  insist,  that  the  neglect  of 
the  actual  holder  and  then  sole  proprietor  of  the  bill,  has  wholly  discharged  the 
drawers,  and  led  the  plaintiff  to  seek  for  redress  from  Sinclair,  to  whom  he  has 
paid  the  amount  of  the  bill,  and  who  deceived  him  by  a  fraudulent  concealment. 
There  can  be  no  doubt  that  a  drawer  is  entitled,  equally  with  an  indorser,  to 
notice  of  the  dishonor  of  the  bill,  either  by  non-acceptance  or  non-payment. 
Indeed,  the  reason  for  requiring  such  notice  to  the  drawer  may  be  stronger  than 
it  is  for  giving  it  to  the  indorser.  The  indorser  has  nothing  at  stake  but  the  sum 
for  which  the  bill  is  drawn,  but  the  drawer,  besides  that  risk,  has,  in  fair  trans* 
actions,  frequently  further  effects  in  the  hands  of  those  on  whom  he  draws,  and 
a  timely  notice,  which  may  assist  in  enabling  him  to  secure  himself,  is  in  such 
cases  of  more  importance  to  be  given  to  him,  than  it  is  to  an  indorser.  The 
consequence  of  the  omission  of  any  notice  which  the  law  requires  in  such  case, 
is,  that  the  holder  and  proprietor,  who  ought  to  have  given  it,  loses  the  security 
*^1^1  ^^  ^^  P"^^  indorsers  and  of  the  drawer.  *Here  Sinclair  was  the  holder 

-^  and  owner.  By  his  neglect  his  remedy  against  the  drawer  was  lost :  it 
made  an  end  of  the  drawers's  responsibility  at  the  time;  and  I  am  at  a  loss 
to  discover,  by  what  means,  without  any  act  or  default  of  their  own,  the  respon- 
sibility can  be  revived.  If  Sinclair  had  no  right  of  action  against  the  drawers, 
how  could  he  by  his  indorsement  under  such  circumstances  transfer  a  right  to  an- 
other. The  case  of  Blesard  v.  Hirst,  which  was  an  action  by  an  indorsee 
against  the  indorser  of  a  bill  of  exchange,  is  an  express  authority  for  the  neces- 
sity of  giving  notice  of  a  refusal  to  accept,  and  Lord  Mansfield's  words  are,  he 
(the  indorsee)  ought  to  have  given  notice  of  this  refusal,  and  not  to  have  con- 
cealed it ;  and  by  not  having  given  notice  has  taken  the  risk  upon  himself.  The 
indorsor  is  imposed  upon,  and  the  person  who  neglected  to  give  the  notice,  ought 
to  suffer  for  it.  The  question  is  not  whether  he  was  obliged  to  present  it  for 
acceptance,  he  has  done  so  and  it  was  refused.  The  case  of  Ooodhall  v.  Doliy 
expressly  confirms  the  decision  in  Blesard  v.  Hirst,  and  in  both  the  cases  the 
defendants  had  judgment,  though  in  both  cases  the  defendants  had  in  some  de- 
gree acknowledged  themselves  liable  to  the  demand.  The  case  of  Roscow  v. 
Hardy  is  more  expressly  in  point,  where  Lord  Ellenborough,  C.  J.,  in  giving 
his  opinion,  says,  if  the  indorsement  on  the  bill  be  once  discharged  by  the  laches 
of  the  holder  at  the  time,  in  not  giving  due  notice  of  the  dishonor  of  it,  their 
responsibility  cannot  be  revived  by  the  shifting  of  the  bill  into  other  hands.  A 
contrary  doctrine  would,  as  it  appears  to  me,  be  an  inlet  to  fraud  ;  and  the  effect 
f^  the  law,  which  requires  a  strict  observance  of  its  rules  in  tlie  negotiation  of 
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bills,  would  be  completely  defeated,  if  the  holder,  finding  that  he  had  lost  his 
own  remedy  against  the  drawer  and  indorsers,  could,  by  indorsing  the  bill  to 
another  person  at  any  time  before  the  day  *of  payment,  enable  that  other  r,». . 
person  to  sue  the  drawer  or  prior  indorsers,  and  by  so  doing  indemnify  *- 
himself  at  the  expense  of  the  party  against  whom  he  had  lost  his  own  remedy. 
It  is  true,  that  innocent  parties  might  be  defrauded,  while  the  time  of  payment 
is  unexpired,  and  the  negotiations  apparently  regular.  So,  a  man  may  be 
defrauded  in  other  transactions  ;  but  against  whom  is  he  to  seek  his  remedy? 
against  those  who  have  frudulently  obtained  his  money,  and  not  by  destroying 
the  rights  of  those  who  have  no  share  in  the  fraud.  The  law  limits  the  respon- 
sibility of  parties  to  bills  of  exchange  by  certain  rules  for  the  negotiation  of 
them :  I  think  those  rules  ought  not  to  be  varied  by  the  introduction  of  new  and 
unnecessary  distinctions  or  exceptions,  and  that,  therefore,  on  the  present  case, 
the  decision  of  the  court  ought  to  be  in  favor  of  the  defendants. 

Heath,  J.  It  is  of  the  greatest  importance  that  the  negotiability  of  bills 
of  exchange  should  be  protected  and  preserved.  In  a  few  cases,  such  as  gam- 
ing, usury,  and  the  like,  certain  statutes  make  bills  void  in  the  hands  of  an 
innocent  holder,  who  has  his  remedy  over  in  another  manner ;  but  in  other 
cases  the  bill  is  not  avoided ;  even  a  bill  obtained  by  the  grossest  fraud  is  not 
thereby  vitiated.  I  am  not  for  extending  the  law  beyond  the  cases  already  de- 
cided. The  case  of  Roacow  v.  Hardy  proceeded  on  a  very  different  ground. 
There  the  bill  was  paid  without  inquiry,  and  the  defendant  had  a  right  to  say, 
**  If  the  fVarrington  bank  had  sued  me,  I  had  a  good  defence :  the  plaintiff  had 
neglected  to  inquire,  and  his  laches  ought  not  to  prejudice  the  defendant.  In  the 
present  case  the  drawer  has  failed  in  his  duty ;  he  ought  to  have  had  effects  in 
the  hands  of  the  drawee,  and  if  he  had  not,  the  uttering  the  bill  was  a  species  of 
fraud.  My  brother  DaUaa  has  ably  argued  *the  principles  to  be  deduced  rn\^ 
from  the  nature  of  the  contract.  I  need  not,  therefore,  enlarge  on  that  ■- 
ground ;  but  I  may  observe,  that  here  the  plaintiff  does  not  take  the  bill  merely 
by  virtue  of  a  common  law  assignment,  but  also  by  virtue  of  the  custom  of 
merchants.     I  am  of  opinion  that  the  plaintiff  ought  to  recover. 

GiBBs,  G.  J.  I  am  of  the  same  opinion.  The  distinction  has  been  so  well 
taken  by  my  brothers  HecUh  fy  Dallas^  that  it  is  necessary  for  me  to  say  very 
little  on  this  case.  There  are  two  different  species  of  defence  on  bills  of  ex- 
change. The  first  sort  goes  to  show  that  the  defendant  is  discharged  from  the 
claims  of  all  persons  whatsoever  on  that  bill;  the  other  sort  is  directed  to  show 
that  the  defendant  is  discharged  as  from  the  claim  of  a  particular  person.  If  & 
person  takes  a  bill  on  an  usurious  stipulation,  (I  am  not  speaking  of  a  bill  origi- 
nally made  on  an  usurious  consideration,  but  good  in  its  origin,  and  passed  to 
an  indorsee  on  usurious  consideration,)  he  cannot  sue  either  the  drawer  or  the 
acceptor ;  but  if  he  passes  it  to  the  hand  of  another  innocent  and  ignorant 
indorsee  for  a  valuable  consideration,  that  person  may  use  it  against  the  person 
who  indorsed  it  to  him.  So,  he  who  takes  a  bill  after  it  has  arrived  at  roatn- 
rity,  takes  it  subject  to  all  the  defences  which  could  have  been  made  by  any 
previous  holder ;  for  the  bill  being  unpaid,  its  date  is  notice  to  him  sufficient  to 
put  him  on  inquiry ;  but  if  he  takes  the  bill  before  it  is  due,  he  takes  it  not  sub- 
ject to  the  same  infirmity  of  title,  because  he  then  takes  it  without  notice  of  any 
suspicious  circumstances  that  may  break  in  upon  his  remedy  against  any  former 
holder.  This  is  the  general  law,  but  there  may  be  circumstances  that  may 
make  it  otherwise.  A  holder  is  not  bound  to  present  a  bill  for  acceptance; 
there  is  nothing,  therefore,  on  the  face  of  an  ^unaccepted  bill  to  awaken  p^jg 
a  suspicion  that  it  has  been  presented  for  acceptance  and  refused.  But  '- 
it  is  said,  the  general  law  is,  that  where  notice  is  requisite,  if  notice  be  not  given, 
the  drawer,  and  all  persons  claiming  to  be  entitled  to  have  notice  of  the  disho- 
nor, are  discharged.  I  think  that  is  a  begging  of  the  question.  If  a  holder 
comes  to  the  knowledge  that  the  drawee  will  not  accept,  or  will  not  pay  the 
bill  when  it  becomes  due,  and  omits  to  give  notice,  he  shall  never  sue  the  drawer, 
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because  his  neglect  preyents  the  drawer  from  usiqg  diligence  in  withdiawing 
firom  the  drawee  the  effects  which  were  destined  to  satisfy  the  bill;  but  I  am  of 
opinion,  that  if  the  bill  is  passed  for  a  valuable  consideration  without  notice  of 
that  defect  of  title,  he  who  so  innocently  takes  the  bill  is  not  guilty  of  any 
breach  of  duty  towards  the  drawer,  and  is,  therefore,  not  affected  by  the  omis- 
sion. Roacow  V.  Hardy  is  mainly  distinguishable  from  the  present  case,  in 
respect  that  the  bill  there  continued,  up  to  the  time  of  its  maturity,  in  the  hands  of 
a  holder,  who  had  neglected  to  give  that  notice  at  the  time  when  the  bill  was 
first  refused  acceptance,  and  the  holder,  I  agree,  had  thereby,  as  to  his  own 
claim,  discharged  the  drawer.  I  am  of  opinion  that  the  circumstance  of  the 
bill  continuing  in  the  same  hand  materially  differs  that  case  from  the  present.  I, 
therefore,  think  that  the  present  plaintiff,  not  having  had  notice  that  the  bill  had 
been  presented  for  accceptance  and  dishonored,  before  she  took  it,  is  entitled  to 
recover,  notwithstanding  the  plea  that  has  been  put  on  the  record.  The  rule, 
therefore,  must  be  absolute  for  entering  judgment  for  the  plaintiff  non  obstante 
veredicto. 

Rule  absolute. 


•317]  »UTHWATT  v.  BRYANT,  et  al. 

[2  Marsh.  30.  S.  C] 

Devise  of  all  the  testator's  freehold  lahds,  tenetnenta,  tjrthes,  hereditaments,  and  premises 
in  the  parish  of  B.  to  trustees  for  one  thousand  years,  in  trust  to  raise  500/. ;  and,  8ub« 
ject  to  that  term,  he  devised  all  his  said  freehold  lands,  &c.,  to  the  testator's  wife  for 
her  natural  life,  sam  waste ;  remainder  to  his  second  son  T.  A.  for  life,  tans  waste  ; 
remainder  to  trustees  to  support  contingent  remainders  $  remainder  to  the  first  and  other 
sons  of  T,  A.  in  tail  male ;  remainder  to  the  third  and  other  after-born  sons  of  the  testa- 
tor,  (except  his  eldest  son,)  in  tail  male ;  and  if  the  testator  should  have  no  third  son,  or 
when  his  son  T.  A.,  or  any  of  his  sons  except  H.  V.  A.  should  succeed  to  a  certain 
estate  entauled  on  T.  A,  by  an  uncle,  the  testator  devised  his  said  freehold  estate  in  the 
parish  of  B.  to  his  daughters  F.  and  C^  Snd  any  other  daughters  he  might  thereafter  have, 
to  take  as  tenants  in  common ;  Held,  that  the  daughters  took  a  fee. 

This  was  a  case  directed  by  Sir  Tfiomaa  Plumer^  yice-Chancellor,  for  the 
opinion  of  the  judges  of  this  court.  William  ^ndrewea  being  seised  in  fee  of 
certain  freehold  hereditaments  in  the  parish  of  Buckingham^  by  his  will,  dated 
the  27th  of  August^  1760,  duly  executed  and  attested  for  passing  real  estates, 
devised  all  his  freehold  lands,  tenements,  tythes,  hereditaments,  and  premises 
in  the  parish  of  Buckingham^  to  •/.  Millward  and  E.  Millward^  their  execu- 
tors and  administrators,  for  a  term  of  one  thousand  years,  in  trust  to  raise 
500/.  by  mortgage,  (but  not  by  sale,*)  to  discharge  his  debts,  &c.,  in  aid  of  his 
personal  estate  appropriated  for  that  purpose,  and  subject  to  that  term  he  de- 
vised to  his  wife  all  his  said  freehold  lands,  tenements,  tythes,  hereditaments, 
and  premises  for  her  natural  life,  eane  waste,  and  aAer  the  determination  of 
that  estate,  to  his  son  Temple  Andrewea^  and  his  assigns  during  his  life,  nans 
waste,  and  after  that  estate  to  Earl  Temple  and  the  Rt.  Hon.  G,  Grenville  and 
their  heirs  during  the  life  of  Temple  Andrewes,  in  trust  to  preserve  contingent 
remainders,  and  after  the  decease  of  Temple  Andrewea^  to  the  use  of  the  first 
and  other  sons  of  Temple  Andrewes^  in  tail  male ;  and  in  default  of  such  issue,  to 
the  third  and  other  sons  of  the  testator's  body  begotten  and  thereafter  to  be 
boru,  (except  his  son  Henry  Uthwatt  Andrewes^  and  his  issue  male,  whom  he 
^3181  ^^^^P^^  ^^^  of  that  devise,  because  an  *estate  at  Linford  was  left  him 
-*  by  his  godfather  Henry  Uthwatt^  Esq.,)  successively  in  tail  male,  and 
if  the  testator  should  have  no  third  son,  or  when  his  son  Temple  Andrewee^  or 
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any  ather  of  his  said  sons,  (except  H.  U,  Andfewes^  and  his  issue  male,)  in 
remainder  should  succeed  to  an  estate  in  the  parish  of  Lothbury^  entailed  on 
Temple  Andrewesy  by  the  testator's  uncle  Henry  Andrewea^  Esq.,  or  either  of 
them  then  to  take,  the  testator  devised  his  said  freehold  estate  in  the  parish  of 
Buckingham^  unto  his  daughters  Frances  and  Charlotte,  and  any  other 
daughters  he  might  thereafter  have,  to  take  as  tenants  in  common :  but  in  case 
all  such  bis  said  children,  should  die  in  the  life-time  of  his  wife,  then  he  devised 
all  his  said  freehold  estate  in  the  parish  of  Buckingham  to  his  wife  and  her 
heirs  for  ever.  And  the  testator  bequeathed  to  his  son,  H.  U.  Andrewes  his 
diamond  ring,  with  an  earnest  request  that  he  would  assist  and  provide  for  his 
brother  and  sisters,  to  the  utmost  of  his  power  when  he  came  to  Liftford  estate, 
and  be  generous  and  tender  to  his  mother,  whose  wisdom  in  having  him  named 
at  baptism  H.  Uthwatt^  after  the  testator's  friend  and  relation  Henrv  UthwaiU 
had  obtained  for  him  an  ample  estate  ;  and  the  testator  desired,  that  if  the  estate 
at  Lothbury,  devised  by  Mr.  Uthwatt  to  his  brother  7Vm/)/e,  should  be  incum- 
bered, he  would  pay  off  any  such  mortgage,  as  he  was  so  amply  provided  for, 
and  his  brother  so  Uttle,  especially  as  it  was  an  old  family  estate.  The  testa- 
tor died  in  September,  1760,  without  revoking  or  altering  his  will,  leaving  his 
widow,  Temple  Andrewes  his  eldest  son  and  heir  at  law,  and  H,  U,  Andrewes, 
and  Charlotte  and  Frances,  his  only  other  children,  him  surviving.  Tempk 
Andretoes  died  in  the  lifetime  of  the  testator's  widow,  without  issue;  the 
widow  died  on  the  27th  of  December,  1802,  and  Frances  Andrewes  is  since 
dead.  The  question  was,  What  estate  Ftances  Andrewes,  deceased,  the  tes- 
tator's daughter,  *took  in  the  freehold  estate  in  the  parish  of  Bucking-  r«oiQ 
Iiam  under  the  will  ?  ■- 

Lens,  Serjt,  for  the  plaintiff,  contended,  that  inasmuch  as  the  testator  had 
twice  described  the  subject  of  this  devise  by  its  local  description,  when  he 
afterwards  described  it  by  the  term  **  his  said  freehold  estate  in  the  parish  of 
Buckingham,^*  he  thereby  gave  only  the  same  thing  which  he  had  given  before, 
namely,  his  lands,  tenements,  tythes,  and  hereditaments  in  the  parish  of  Buck- 
ingham. The  word  estate,  signified  not  the  quantity  of  interest,  but  only  local 
description ;  and  as  he  had  added  no  words  of  limitation,  the  daughters  took 
only  an  estate  for  life.  The  contingency  too,  on  which  he  intended  the  estate 
to  go  over  to  his  widow,  was  one  which  he  expected  to  take  place  within  the 
compass  of  a  life  in  being,  namely,  the  decease  of  his  children :  for  it  is  highly 
improbable  that  the  testator  should  look  forward  to  the  failure  of  issue  of  all 
his  children,  as  an  event  likely  to  happen  during  the  life  of  his  widow.  No 
case  is  expressly  in  point :  that  which  comes  nearest  to  the  present,  is  Hay  v. 
Lord  Coventry,  3  Term  Kep.  83.  No  intent  is  shown  on  this  will  to  give  the 
daughters  more  than  an  estate  for  life.  Words  of  inheritance  must  either  be 
expressed  or  supplied  by  necessary  inference ;  but  this  will  afford  no  ground 
for  such  an  inference. 

Best,  Serjt.,  contra,  aigued  that  the  daughters  took  an  estate  in  fee.  The 
testator  showed  in  this  will,  great  anxiety  to  exclude  the  heir  at  law.  la 
Ulrich  V.  Lichfield,  2  Atk.  372,  Lord  Harduncke,  Chancellor,  says,  no  certain 
rule  is  to  be  laid  down  for  the  construction  of  devises,  and  cites  Swinburne, 
Part  7.  chap.  1.  It  is  allowable  to  call  in  aid  other  passages  of  the  will  to 
show  the  intent  of  this  ^clause.  Hay  t.  Lord  Coventry  is  inapplicable,  ryooo 
for  there  the  word  **  estate"  is  not  found  on  which  this  case  turns.  The  ■- 
word  estate  is  sufficient  to  carry  a  fee.  Many  circumstances  denote  that  the 
testator  meant  to  give  his  daughters  a  greater  estate  than  for  life.  The  proba- 
bility of  enjoying  an  estate  for  life  would  have  been  of  very  little  yalue  to  these 
daughters,  though  they  were  infants  at  the  time  of  making  the  will ;  for  their 
estate  was  not  to  commence  until  after  the  death  of  all  his  sons,  and  failure  of 
issue  of  all  the  sons.  It  appears  that  the  testator  knew  in  what  terms  an  estate 
for  life  was  technically  to  be  given,  for  he  devises  to  Temple  Andrewes  an  ex- 
Dress  life  estate  sans  waste,  and  where  he  thinks  proper  to  give  an  estate  for 
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life,  he  also  nses  the  precaution  of  interposing  a  tmst  to  prewrre  oontingeni 
remainders.  On  two  occasions,  where  he  gives  less  than  a  fee,  he  devises  by 
the  description  of  lands  and  tenements.  On  the  third  occasion,  when  he  meant 
to  give  a  fee-simple,  he  uses  the  woid  estate.  The  word  said  refers  only  to 
the  local  description  of  the  lands,  to  show  that  he  n^eans  to  give  the  same  sub- 
ject, but  the  word  estate  denotes  the  quantity  of  interest  he  means  to  give.  If 
his  daughters  die,  living  his  wife,  he  gives  the  wife  an  express  estate  in  fee.  It 
is  not,  therefore,  probable  that  he  intended^  in  case  his  wife  should  die  before 
his  daughters,  to  die  intestate  as  to  the  reversion  which' was  expectant  on  their 
supposed  life  estate.  He  cited  Eoe^  on  demise  of  Child,  v.  tFright,  7  East, 
259,  Boldfasi  v.  Martin^  I  Term  Rep.  411,  and  Chieheeter  v.  Oxmdon^ 
ante,  iv.  176. 

Lens,  va  reply.  The  question  here  is  not  what  answer  the  testator  would 
have  made,  if  the  particular  event  had  been  brought  before  him,  but  what  he 
*%11  ^^  ^  ^^^  declared.    If  there  be  a  case  unprovided  for,  ^though  he  has 

J  provided  for  many  cases,  the  heir  is  not  disinherited,  whatever  might 
be  his  personal  intent  as  to  the  heir.  It  was  first  uiged  that  the  daughters  took 
a  fee,  afterwards  an  estate  tail,  there  not  being  sufficient  ground  to  maintain  th^ 
other,  but  both  lie  under  the  same  difficulty,  that  the  c^urt  is  desired  to  inter* 
pose  words  which  are  not  fotind  in  the  will.  Hay  v.  Chventry,  was  not  cited 
as  in  point,  but  because  there  the  same  argument  was  used  that  the  testator  did 
not  mean  to  die  intestate ;  nor  does  a  testator  o^n  so  mean ;  but  the  court  can* 
not  by  reason  of  that  intent  multiply  estates  to  the  extent  of  the  interest  or  pro* 
perty  undisposed  of.  Nothing  is  to  be  inferred  from  the  extent  of  the  testator's 
knowledge,  as  shown  by  the  circumstance  that  the  testator  knew  how  to  give 
estates  for  life :  for  he  knew  also  how  to  give  estates  in  strict  settlement,  aud, 
in  fee,  he  was  not  inops  consili.  The  three  cases  last  cited  for  the  defendant 
do  not  go  beyond  the  general  principle.  In  Roe  dem.  Child  v.  Wright,  were' 
the  words  ail  my  estate,  and  the  question  was,  whether  those  words  were  not 
to  have  their  full  legal  import,  as  well  as  to  designate  the  land.  Those  words 
are  not  there  used  by  way  of  reference,  but  are  the  first  description.  The  tes* 
tator  gives  in  the  first  words  that  which  conveys  the  interest,  and  in  the  follow* 
ing  words  that  which  conveys  the  local  description  :  the  conclusion  was  inevita- 
ble«  Holdfast  v.  Marten,  goes  no  further.  So,  in  Chichester  v.  Oxendon^ 
**  all  my  estate  of  ^shton,''*  was  held  to  &ll  within  the  same  principle.  The 
very  use  of  a  word  of  reference,  is  to  substitute  it  for  the  same  thing,  which  was 
said  before,  without  a  new  enumeration.  The  defendant's  argument  would  add 
more.  It  is  argued  that  the  word  *^  said"  applies  to  the  subject,  and  the  word 
'* estate**  to  the  interest;  but  the  word  **8aid"  cannot  be  so  severed  as  to  stand 
by  itself,  being  a  participle.  The  court  cannot  supply  another  object  of  refer* 
*S22l   ®°^®  ^^^^  which  the  party  has  himself  ^intended.     The  testator 

-I  certainly  meant  to  exclude  his  heir  in  certain  events,  and  has  so  ex- 
pressed it,  but  no  further :  the  word  estate  would  have  been  sufficient  to  have 
carried  a  fee,  if  the  other  parts  of  the  will  would  have  permitted  it ;  but  they 
repel  that  inference,  and  the  defendant's  argument  stands  merely  on  the  words 
of  the  clause*  and  not  on  the  general  intent  of  the  will. 

Cur.  adv.  vult. 

We  have  heard  this  case  argued,  and  are  of  opinion  that  Frances  Andrewes^ 
spinster,  deceased,  the  daughter  of  the  said  testator  William  Andrewes,  took 
an  estate  in  fee-simple  in  the  freehold  estate  and  premises  in  the  parish  of 
Buddngham  under  his  will. 

V.  GiBBS. 

A.  Chambrb. 

R.  Dallas, 
Mr.  Jttstiee  Heath  being  absent  from  indisposition  did  not  hear  this  case 
•rgned. 

Vol.  I.^— 80, 
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COTTERELL  v.  APSEY. 

[1  Marah.  581.  S.  C] 

One  who  contracts  to  build  a  house,  furnishing  both  timber  and  labor,  cannot  recover  for 
the  materials  on  account  for  goods  sold  and  delivered,  though  by  reason  of  a  deviatioo 
from  the  orieinal  plan,  the  contract  is  superseded  as  to  the  price.  [The  plaintiff  mxf 
be  Donstti ted  after  defendant  has  paid  money  into  court.] 

The  plaintiff  declared  in  his  first  count  for  work  and  labor,  and  in  his  third 
for  goods  sold  and  delivered:  his  seventh  count  was  on  an  i$mmtd  eomputand. 
Upon  the  trial  of  the  cause  at  the  Cambridge  spring  assizes  1815,  before 
Iieath  J«,  the  plaintiff  proved  that  he  had  built  a  house  for  the  defendant, 
furnishing  timl^r  and  workmanship,  for  which  he  claimed  to  be  entided  to  580/. 
He  had  entered  into  a  written  agreement,  that  for  350/.  he  would  find  all  wood 
and  labor  *to  build  the  house  according  to  a  plan  given:  but  some  devia-  r^^^ 
tion  from  the  plan  had  been  agreed  to  and  made.  The  defendant  had  ^ 
paid  him  350/.,  viz.  by  anterior  payments  made  generally  on  account,  188/., 
and  by  payment  into  court  upon  the  first,  third,  and  seventh  counts,  162/.  The 
plaintiff's  witnesses  proved  that  the  whole  value  of  the  materials  was  290/., 
and  of  the  workmanship  300/.  For  the  defendant  it  was  submitted,  that  the 
290/.  could  not  be  recovered,  because  there  was  no  daim  in  the  declaration  for 
materials  found,  and  that  no  contract  was  proved  for  goods  sold  and  delivered. 
The  jury  found  a  verdict  for  the  plaintiff,  for  229/.,  subject  to  the  pomt  re- 
served. 

Blossetj  Serjt.  having  in  Easter  term  obtained  a  rule  nisi  to  set  aside  the 
verdict,  and  enter  a  nonsuit, 

Fellf  Sent.,  now  showed  cause.  The  plaintiff  having  paid  money  into  court 
on  the  third  count,  cannot  now  contend  that  there  was  no  contract  for  goods 
sold  and  delivered,  and  as  the  jury  have  given  damages  on  it,  the  plaintiff  is 
entitled  to  retain  his  verdict.  The  plaintiff  too,  had  a  right  to  ascribe  Uie 
damages  recovered  to  the  account  of  the  labor,  which  exceeded  in  amotmt  the 
whole  verdict,  and  to  consider  the  money  which  he  had  formerly  received,  as 
paid  him  on  the  account  of  the  materials :  he  might  also  ascribe  the  money  paid 
into  court  to  the  count  upon  the  insimtU  computasset.  The  objection  was 
strictissimi  juris, 

Blosset,  in  support  of  his  rule,  urged,  that  although,  where  there  are  distinct 
subjects  of  account,  the  person  who  receives  money  may  ascribe  it  to  which 
account  he  pleases,  yet  where  money  is  paid,  as  this  was,  on  one  entire  account, 
arising  out  of  one  entire  contract,  the  person  receiving  cannot  divide  the  account 
into  several  ^subjects,  for  the  purpose  of  ascribing  the  payment  to  one  r^ooi 
of  them.  An  entire  contra(5t  may  be,  to  do  several  things,  as  to  furnish  ^ 
goods,  to  build  a  house,  and  to  perform  work  and  labor,  yet  it  is  all  one  contract. 
If  this  demand  had  been  merely  for  the  furnishing  of  window  frames  and  other 
distinct  articles,  the  price  of  them  might  be  recovered  as  for  goods  sold  and 
delivered ;  but,  though,  if  the  plaintiff  were  permitted  to  take  them  distribu- 
tively,  there  are  goods  sold  and  deUvered,  and  materials  found,  yet  the  demand, 
arising  on  one  contract,  cannot  be  split  into  several  counts,  or  several  actions, 
and  the  money  paid  on  one  entire  account  cannot  be  applied  to  one  part  of  the 
contract.  The  payment  of  money  into  court  forms  no  objection  to  a  non- 
suit :  it  has  no  other  effect,  than  the  striking  so  much  money  out  of  the  de- 
claration. 

GiRBs,  C  J.  This  is  a  very  captious  objection,  and  merely  technical;  but 
if  it  is  a  legal  objection,  we  are  bound  to  give  it  its  effect :  and  since  the  pleadtff 
or  attorney  has  left  out  of  the  count  the  words  **  and  abo  for  materials  found  in 
and  about  the  same  building,"  we  think  it  must  prevail.  This  is,  as  the 
defendant's  counsel  urges,  an  entire  contract  to  do  several  things  mixed  ap 
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together;  the  plaintiff  professes  in  his  declaration  to  state  those  things ;  and  as 
there  is  no  mention  among  them  of  materials,  nothing  can  be  recovered  on  this 
declaration  for  that  matter.t  It  is  immaterial  to  consider  whether  the  sums 
paid  on  account  can  be  applied  to  the  account  of  materiab  or  not«  And  since 
tiie  modem  practice  in  this  court  does  permit  the  plaintiff  to  be  nonsuited, 
although  the  defendant  has  paid  money  into  court4  therefore,  the  rule  must  be 
absolute  for  entering  a  nonsuit. 

Rule  absolute. 

t  [But  a  plaintiff  may  recover  for  medicines  administered  in  the  cure  of  defendant's 
horses,  and  also  for  attendances  as  a  farrier,  under  a  general  count  on  indebitatus  assumpsit 
for  work,  labor  and  materials.    3  Campb.  37,  Clark  ▼.  Mumford.] 

t  [See  1  H.  B.  93,  per  Lord  Loughborough.  2  ib.  374,  per  Lord  C.  J.  Eyre.  2  Esp. 
Rep.  607,  per  Lord  Ktnyon.    3  ib.  106.] 


*325]  *(0U)  BAILEY  SESSIONS.) 


The  KING  v.  BOX. 

[An  indictment  charged  that  the  prisoner  feloniously  had  falsely  made,  forged  and  counter- 
feited a  certain  promissory  note  for  the  payment  of  money,  which  was  as  follows : 
**  On  demand,  we  promise  to  pay  Messdames  S.  W.  &  S.  D.,  stewardesses  for  the  time 
being  of  the  Proment  Daughters*  Society,  held  at  Mr.  Papers j  The  Hope,  Smithfield,  or 
their  successors  in  office,  642.,  with  five  per  cent,  interest  for  the  same,  value  received 
this  7th  day  of  February,  1815.  For  F.  C.  <(•  Co.  J.  JP.*'  This  is  a  valid  promissory 
note  within  the  statute  2  G.  2.  c.  25.,  and  the  conviction  was  affirmed.] 

Thb  prisoner  was  tried  and  found  guilty  at  the  Old  Bailey  session  on  the 
10th  of  ^prilj  1816,  before  CAam^re  J.,  upon  an  indictment  which  charged  that 
he  feloniously  had  falsely  made,  forged,  and  counterfeited  a  certain  promissory 
note  for  the  payment  of  money,  which  was  as  follows :  On  demand  we  promise 
to  pay  Messdames  Sarah  frallis  and  Sarah  Douhtfirt^  stewardesses  for  the 
time  being  of  the  Provident  Daughters*  Society,  held  at  Mr.  Pope's^  the  Hope^ 
Sndthfield^  or  their  successors  in  office,  64/,  with  &we  per  cent,  interest  for  the 
same  ;  value  received  this  7th  day  of  February,  1815. 

For  Felix  Calvert  ^  Co. 
£Si.  John  Foreter. 

Adolphus  moved  in  arrest  of  judgment,  that  this  was  no  promissory  note,  and 
the  case  was  in  Easter  term  aigued  before  the  twelve  judges.  Adolphus  for 
the  prisoner  referred  to  the  definition  of  a  promissory  note  by  Blackstone  J., 
2  BI.  Com.  467.  That  it  is  a  plain  and  direct  engagement  in  writing,  to  pay 
a  sum  specified  at  the  time  therein  limited  to  a  person  therein  named,  or  some- 
times to  his  order,  or  often  to  the  bearer  at  large.  The  same  definition  is  fol- 
lowed, with  litde  variation,  by  the  authors  of  several  modem  treatises.f  So, 
another,  [Bayley  on  Bills,]  1,  eminent  writer  says,  a  promissory  note  may  be 
defined  to  be  a  written  promise  for  the  payment  of  money  absolutely  and  at  all 
^ootn  events.  Before  bills  of  exchange  *and  promissory  notes  were  in  use, 
J  merchants  raised  money  on  instruments  called  single  bills,  the  form  of 
which  is  still  extant,|  that  bill  could  only  charge  the  person  assigning  it,  by  a 


t  ChUty  on  Bais,  2d  edit.  233.    Kyd  on  Bills. 

V  FostletkwaUe*$  Dictionary  of  Commorce,  article  Bill. 
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special  promiBe  indorsed  thereon  to  pay  it  in  case  the  maker  did  not  pay.  The 
attempt  to  put  promissory  notes  into  circulation  was  held  by  Lord  HoU^  G.  J., 
CUrkt  V.  Martin^  3  Ld.  Ray.  757»  as  a  strange  attempt  to  set  up  the  law  of 
Lombard  Street  above  the  law  of  the  realm,  and  he  treated  them  merely  as 
evidence  of  a  debt,  like  any  other  letter,  but  not  as  creating  a  debt.  The  statute 
3^4  t^nn.  c.  9.,  made  them  negotiable,  but  they  owe  their  whole  and  only 
force  to  that  act.  This  instrument  contains  no  one  of  the  properties  of  a  pro- 
missory note.  Notes  of  hand  are  frequently  given  to  parish  officers,  and  fall 
into  the  hands  of  their  successor.  That  forms  no  proposition  applicable  to 
this  case. 

Gumey,  contra.  This  instrument  contains  a  written  promise  for  payment 
of  money  absolutely  and  at  all  events.  This  keeps  dear  of  all  the  oases.  No 
particulax  form  of  words  is  necessary.  A  promise  not  to  pay,  2  JltL  32,  may 
be  a  good  promissory  note.  If  the  payees  are  not  rightly  described,  the  mis- 
description may  be  rejected.  Brown  v.  Harrowden.  Lord  Kenytm^  C.  J., 
says  it  is  not  necessary  now  to  consider  whether  Lord  HoU  were  right  in  so 
pertinaciously  adhering  to  his  opinion  before  the  statute  of  w^nne,  that  no  action 
could  be  maintained  on  promissory  notes  as  instruments,  but  that  they  were, 
only  to  be  considered  as  evidences  of  the  debt ;  but  look  to  the  words  of  the  act 
of  Anne  both  in  the  preamble  and  enactment :  it  is  observable  that  the  act  does 
not  say  that  a  promissory  note  had  no  legality,  but  that  it  was  not  assignable  by 
the  custom  of  merchants.  This  instrument  ^before  the  statute  could  not  r«qo7 
be  described  in  an  indictment  for  forgery  as  any  thing  but  a  promissory  ^ 
note ;  nevertheless  the  better  opinion  was,  that  the  forgery  of  less  instrumenti 
than  deeds  was  even  then  an  indictable  offence.  Ward^i  case,  2  Ld.  Ray. 
1461.  S.  C.  2  Str.  747.  This  instrument  is  in  every  particular  a  promis 
eory  note. 

Adolphui^  in  reply.  No  deed  is  made  in  which  the  word  ^  promise"  is 
not  introduced ;  yet  a  covenant  is  not  a  promissory  note,  neither  is  this.  This 
may  be  a  bond  with  an  implied  condition ;  a  covenant  without  formalities;  but 
it  is  not  a  promissory  note.  If  Lord  HoWm  opinion  in  Gierke  v.  Martin^  2  Ld. 
Ray.  757,  was  law,  a  note  had  no  legal  existence  whatever ;  for  that  was  not 
an  action  by  an  indorsee,  but  by  the  payee ;  and  Holt^  G.  J.,  held  he  might 
have  recovered  on  the  counts  on  an  iridebitatua  aeeumpsU^  upon  the  evidence 
contained  in  this  paper ;  but  that  he  could  not  recover  on  it  as  a  special  coo- 
tract  by  the  custom  of  merchants.  The  terms  of  the  statute  go  not  merely  to 
the  question  whether  notes  were  transferable  or  negotiable,  but  it  puts  them 
generally  on  the  ground  of  bills  of  exchange:  this  wants  the  simplicity  of 
character  of  a  promissory  note,  and  the  judgment  must  be  arrested. 

Cur,  adv,  vuU, 


Le  Blanc,  J.,  now  delivered  judgment  The  prisoner  was  tried  at  the 
session  on  an  indictment  for  foiging  and  uttering,  knowing  it  to  be  forged,  a 
promissory  note  for  the  payment  of  money.  Several  objections  to  the  evidence 
given  to  support  the  indictment  were  taken,  but  they  were  disposed  of  by  the 
bench,  and  the  jury  found  the  prisoner  guilty.  Another  objection  was  taken  in 
arrest  of  judgment,  and  argued  before  all  the  ^judges,  that  the  instru-  rtoog 
ment  in  question,  such  a^  it  is  stated  in  the  indictment,  was  not  a  pro-  ^ 
missory  note  within  the  statute,  so  as  to  be  the  subject  of  an  indictment  for 
forging,  or  uttering  it,  knowing  it  to  be  foxged.  The  objection  to  this  instru- 
ment was  founded  on  this  circumstance,  that  it  appears  to  be  made  payable  to 
two  ladies,  describing  them  as  stewardesses  of  a  provident  society,  or  their 
successors  in  office ;  and  that  this  society  not  being  enrolled  according  to  the 
statute,  33  G,  3.  c*  34,  this  note  was  not  capable  to  enure  to  their  successors, 
and  was  not  negotiable.  The  judges  are  of  opinion  that  tliis  is,  as  stated  on 
the  indictment,  a  valid  promissory  note  within  the  statute  of  G,  2.  It  is  not 
necessary  that  such  a  note  should  be  in  itself  negotiable,  it  is  sufficient  that  it 
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should  be  a  note  for  the  certain  payment  of  a  sum  of  money,  whether  nego- 
tiable or  not  And  though  these  ladies  were  not  at  the  time  legally  stewardesses, 
yet  it  was  a  description  by  which  they  were  known  at  the  time ;  and  though 
they  could  not  legally  have  successors  in  office,  yet,  in  case  of  their  decease, 
their  executors  and  administrators  might  sue,  and  they  themselves,  during  their 
life,  might  recover  on  it.  Therefore,  it  is  an  instrument  capable  of  being  the 
subject  of  foigery,  and  there  is  no  ground  to  arrest  the  judgment ;  and  the 
judges  are  all  of  opinion  that  the  conviction  is  right. 

sn 
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HEWES  V.  MOTT. 
DALBY  V.  SAME. 

[2  Marah.  37.  192.  8.  C] 

Tbe  cornt  will  not  on  motion  exonerate  bail  upon  the  ground  that  the  cause  of  action  for 
which  diey  are  bail,  ia  money  paid  for  their  principal,  who  is  a  bankrupt,  by  his  sare- 
ties,  who  therefore  might  have  proved  under  the  commission  by  49  G.  3.  c.  121.  «.  & 

Bail  to  the  sheriff  are  pot  sureties  within  the  statute  49.  (?.  3.  c.  121.  t.  8. 

Thb  plaintifrs  became  the  defendant's  bail  to  the  sheriff  in  an  action  at  the 
suit  of  Fiddj  and  being  sued  on  the  bail  bond,  in  November^  1814,  compro- 
mised by  paying  10«.  in  the  pound.  On  Jcmuary,  the  14th,  1815,  the  defend- 
ant was  declared  a  bankrupt,  and  on  the  21st  of  January,  was  arrested  at  the 
plaintiff's  suit,  (the  time  of  commencing  which  did  not  appear)  to  recover 
*the  sums  they  had  paid  as  bail.  The  defendant  on  the  13th  of  May,  rcooQ 
1815,  obtained  his  certificate.  Onslow,  Seijt.,  stated  that  the  defend-  ^ 
ant  had  given  bail  to  the  present  action,  whom  he  moved  to  exonerate,  on  die 
ground  that  under  the  statute  49  G.  3.  c.  121.  8,  8,  the  sums  paid  by  the  plain- 
tiffs might  be  proved  under  the  commission,  and  were  therefore  barred  by  the 
certificate.  The  circumstances  therefore  furnished  a  ground  of  defence  to  the 
defendant  by  way  of  plea  outf  darrein  continuance,  and  where  that  was  die 
case,  the  court  would  equally,  as  in  the  case  of  a  defence  by  audUm  juerela, 
extend  a  summary  relief  upon  motion. 

(038) 
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The  court  held,  that  the  title  of  the  bail  to  relief  was  by  no  means  suffici- 
ently clear  to  induce  them  to  decide  the  case  upon  an  extra  judicial  motion* 
thereby  leaving  to  the  plaintiff  no  appeal  by  a  writ  of  error ;  if  the  bail  thought 
tbey  had  any  ground  for  it,  they  must  pursue  their  regular  remedy. 

On  the  7th  of  November ^  the  plaintiffs  having  obtained  judgment*  the  defend- 
ant was  rendered  to  the  Fleei^  in  dischaige  of  bis  bail,  and  Orulow,  Seijt.,  in 
this  terra  obtained  a  rule  nisi  to  dischaige  the  defendant  out  of  custody,  upon  a 
statement  that  the  plaintiffs  paid  the  money  after  the  deferdant  had  become  a 
bankrupt 

Best,  Serjt.,  on  a  subsequent  day  showed  cause  against  the  last-mentioned 
role;  he  contended  that  the  bail  were  not,  within  the  act  40  O.  3.  c.  121.  8.  8*, 
at  the  time  of  the  bankruptcy  sureties  for  or  liable  to  any  debt  of  the  bankrupt* 
they  were  only  bound  for  his  appearance. 

The  court  interposing,  called  on  Onslow^  to  support  his  rule,  who  contended*. 
*3311  ^^^  though  the  bond  was  ^conditioned  oiily  for  the  appearance  of  the 
-'  defendant,  yet  the  court  would  look  to  its  practical  effect,  which  was  to 
make  them  liable  to  the  debt,  inasmuch  as  the  sheriff's  bail  have  no  power  to 
take  and  render  the  defendant ;  but  if  he  do  not  appear,  the  bond  is  forfeited ; 
and  therefore,  though  they  are  not  in  terms  sureties  for  the  debt,  they  are  **liable 
to  the  debt'*  The  statute  intended  a  liability  before  the  bankruptcy*  and  a 
payment  subsequent  to  it,  both  of  which  were  here  found. 

GiBBs,  G.  J.  The  counsel  for  the  defendant  has  put  this  on  the  only  ground 
on  which  it  could  be  placed,  but  we  do  not  think  that  bail  to  the  sheriff  can  be 
sureties  for  the  parties  under  the  meaning  of  this  act  The  liability  is  to  the 
sheriff,  and  the  condition  is,  for  the  defendant's  appearance  according  to  the 
exigency  of  the  writ.  Nor  is  this  our  opinion  only,  but  we  have  communicated 
with  the  Judges  of  the  Court  of  King's  Bench,  and  they  are  of  opinion  with  us* 
that  this  is  not  a  suretyship  within  the  meaning  of  this  act,  and  the  rule  on  both 
actions  must  therefore  be 

Dischaiged.t 

t  [See  4  Barn.  &  AM.  493,^  Ntmington  v.  Keeya,  ace.] 


HETHERINGTON  v.  HOBSON. 

A  notice  of  declaration- needs  not  to  state  the  damages  laid. 

One  ground  on  which  Onslow,  Serjt,  moved  to  set  aside  a  declaration  for 
irregularity,  was,  that  the  notice  of  declaration  did  not  apprise  the  defendant  of 
the  amount  of  the  damages  laid.  The  court,  aAer  inquiry  of  the  officers,  held* 
that  it  was  unnecessary  to  mention  the  damages  in  the  notice  of  declaration* 
such  a  practice  never  yet  having  been  heard  of. 

Rule  refqsed  on  that  point . 


♦332]  •DADBUZ  v.  MORSHEAD,  Bart 

It  is  DO  defence  to  an  action  on  a  bill  of  exchange,  that  the  plaintiff  sues  in  trust  for  an 

alien  enemy. 

This  was  an  action  upon  a  bill  of  exchange  for  2020/.,  drawn  by  Sir  John 
Morsheadt  Bart,  deceased,  at  Ferc/tm,  where  he  had  during  the  late  war  been 


640  Brooksbt  v.  Watts.  M.  T.  1815.  [^333 

I 

detained  by  the  French  goverameiit,  and  accepted  by  ike  defendant,  hk  aon,  m 
favor  of  borau  Barti,  and  indorsed  to  the  plaintiff,  Upon  the  trial  of  the 
clause,  at  the  sittings  at  GuUdhali  afler  Trinity  term,  1815,  before  Qibbs^  G.  J., 
one  line  of  defence  taken,  and  proved,  was,  that  as  to  all  the  contents  of  the 
bill,  except  80/.,  the  plaintiff  was  only  a  trustee  for  an  alien  enemy.  QUbbs^ 
C.  J.,  without  pronouncing  what  would  become  of  the  money  when  recovered, 
and  whether  the  crown  might  or  might  not  lay  hands  on  it,  thought  the  plain- 
tiff entitled  to  recover  the  whole  amount,  and  the  jury  aecoidingly  found  a  ver- 
dict for  the  plaintiff. 

Ltns,  Seijt.,  now  moved  to  set  aside  the  verdict,  and  have  a  new  trial,  not 
impugning  the  direction  of  the  Chief  Justice,  but  upon  an  affidavit  that  the  bill 
was  given,  as  to  all,  except  8M.,  for  a  gaming  debt;  but  his  affidavit  stating 
only  information  and  belief,  and  there  being  evidence  that  the  plaintiff  had  by 
letter  asked  for  time,  and  been  indulged  for  several  years,  the  court 

iRefosed  the  mle.t 

t  [See  7  Tamit.  439,  WUlh^n  v.  PatfevM  H  «!.] 


•EYRE  V.  WALSH.  [•333 

In  Minmon  process  the  year  needs  not  to  be  expressed  in  words  at  length. 

Yaughan,  Seijt,  moved  to  set  aside  a  writ  of  capiaa  for  a  supposed  irrego* 
larity,  which  was,  that  the  year  was  stated  in  figures,  and  not  in  words  at  length. 
This  had  been  held  fatal  in  the  case  of  Grojan  v.  Z«e,  ante,  v.  651. 

Per  curiam.  The  history  of  that  case  is,  that  this  court  followed  a  previous 
decision  of  the  Court  of  King's  Bench  to  the  same  effect:!  but  that  case  has 
since  been  overruled.  The  judges  of  both  courts  have  met,  and  considered  the 
question,  and  are  of  opinion,  that  it  is  not  necessary  that  the  year  should  be 
expressed  in  words  at  length. 

Rule  refused. 

t  Fimero  v.  ffudton,  1  Maule  Sl  Selw.  119;  and  WUliawu  v.  Say,  ante,  v.  652.  m. 


BftOOKSBY,  Clerk,  v.  WATTS. 

[2  Marab.  38.   S.  C] 

A  parishioner  who  has  compounded  with  the  paraon  one  jrear  for  hia  tithes,  and  baa  not 
determined  the  composition,  cannot  set  up  as  a  defence  to  an  action  for  the  next  year's 
compositioa^money,  that  the  plaintiff  is  $tmoHiaeu9, 

This  was  an  action  brought  to  recover  a  sum  of  money  due  as  a  composition 
for  tithes  due  to  the  plaintiff  in  right  of  his  benefice,  and  retained  by  the  defend- 
ant. The  plaintiff  proved  an  account  setded  between  the  defendant  and  him- 
self for  the  preceding  year,  whereby  it  appeared  that  the  defendant  had  paid 
money  for  the  several  tithes  of  that  year,  which  was  ^sufficient  to  raise  r^ooi 
the  inference  that  a  composition  subsisted,  and  there  was  no  proof  of  ^ 
any  notice  to  determine  it.  The  defence  relied  on  was,  that  the  plaintiff  had 
obtained  possession  of  his  benefice  by  simony,  to  which  he  was  himself  a 
party.    But  Le  Blane^  J.,  rejected  the  evidence  (^  the  simony  upon  the  grooBd 
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that  there  had  been  a  composition  for  the  tithes  between  the  plaintiff  and  the 
defendant,  which  was  not  yet  determined,  and  the  verdict  passed  for  the  plaintiff. 

Shepherd,  Solicitor-General,  now  moved  to  set  aside  the  verdict,  and  have 
a  new  trial.  According  to  many  authorities,  (which  the  court  relieved  him  from 
citing,  as  being  clear  law,)  the  simony  would  be  an  answer  to  a  suit  for  tithes 
in  specie,  or  to  an  action  for  not  setting  out  tithes,  and  an  action  for  money  due 
upon  a  composition  could  not  upon  principle  be  distinguished  from  the  two 
former.  And  the  principles  which  governed  the  case  of  Cook  v.  Loxley,  5  Term 
Rep.  4,  in  an  action  for  the  use  and  occupation  of  glebe  lands,  could  not  be 
extended  beyond  the  case  of  land,  to  which  tithes  coulfl  not  in  all  points  be 
assimilated. 

GiBBs,  C.  J.  I  am  of  opinion  that  the  decision  of  the  learned  judge  was 
perfectly  right,  and  that  the  present  case  is  not  distinguishable  on  principle  from 
the  case  cited  of  use  and  occupation  for  glebe  land  belonging  to  a  benefice  to 
which  the  lessor  had  been  simoniacally  presented.  The  defendant  in  this 
action  has  undertaken  to  the  plaintiff,  that  if  he  is  premitted  to  retain  his  tithes, 
he  will  pay  the  plaintiff  a  competent  sum  of  money  in  lieu  of  them.  He  has 
been  permitted  to  retain  them,  and  when  he  is  called  upon  to  pay  the  money, 
he  carps  at  the  plaintiff's  title  to  the  tithes*  The  answer  to  the  objection,  I 
think,  is,  that  the  defendant  has  enjoyed  the  consideration  and  had  the  full 
*3351  ^^'^^^^  ^^  ^^  ^^^®  0^  ^^  contract,  and  that  the  plaintiff  is,  therefore,  in 
-'  like  manner  entided  to  claim  the  benefit  of  his  bargain. 

Rule  refused. 


Ex  parte  BONNER. 

[2  Mareh.  48.    S.  C] 

The  notice  of  intention  to  apply  for  admission  as  an  attorney,  required  by  the  rule  of 
court  Trinity  term  31  G.  3,  must  be  given  during  the  term  next  immediately  preceding 
the  application. 

During  the  whole  o^  Easter  term,  1815,  notice  had  been  affixed  on  the  out* 
side  of  the  Court  of  Common  Pleas,  and  leA  at  the  other  places  directed  by  the 
rule  of  court  of  Trinity  term,  31  O.  3,  of  Mr.  Bonner's  intention  to  apply  for 
admission  as  an  attorney  of  this  court  in  the  ensuing  Trinity  term.  Some 
doubts  which  had  arisen  whether  the  term  of  his  service  was  sufficient,  were 
solved  upon  application  to  a  judge  at  chambers,  but  not  until  it  was  too  late  for 
him  to  obtain  his  admission  in  Trinity  term.  Lens,  Serjt.,  now  moved  that 
Mr.  Bormer  might  be  admitted  in  this  present  term,  upon  that  notice,  urging 
that  the  rule  did  not  require  the  notice  to  be  affixed  during  the  term  immediately 
previous  to  the  term  of  admission,  and  that  it  had,  therefore,  been  substantially 
complied  with,  by  the  notice  given  in  Easter  term. 

GiBBs,  C.  J.  The  intent  of  the  rule  was,  that  if  any  person  knew  any  rea- 
son why  a  person  applying  to  be  admitted  as  an  attorney,  was  improper  for 
that  situation,  he  might  have  an  opportunity  of  stating  it  when  the  objection 
could  be  effectual.  Any  one  who  wished  to  oppose  this  gentleman's  admission, 
would  be  induced  by  the  notice  that  was  given,  to  watch  for  his  application 
during  the  whole  of  the  then  next  succeeding  term,  and  finding  that  no  attempt 
>')1A1  ^^"^  admission  was  made,  *he  would  conceive  the  whole  matter  to  be  at 
^  an  end ;  his  vigilance  would  be  eluded,  if  the  genUeman  could  be  admit- 
ted in  a  subsequent  term. 

Heath,  J.     It  would  be  a  dangerous  precedent* 

The  rest  of  the  court  concurred  in 

Refusing  the  rule.. 

Vol.  L— 81.  3  h  2 


642  Robinson  v.  Cook.  M.  T.  1815.  [336 


ROBINSON  V.  COOK. 

If  the  plaintifr*8  counsel  acquiesces  in  the  judges  ruHng  at  the  trial,  whereby  the  defend- 
ant takes  a  verdict  without  ^ohig  into  his  case,  the  plaintiff  will  not  be  afterwards  per* 
mitted  to  move  for  a  new  triai  on  the  ground  of  a  misdirection. 

A  tender  of  a  larger  sum,  requiring  change,  is  not  a  good  tender  of  a  smaller  sum. 

A  plea  of  tender  of  half  a  year's  rent  simply,  is  not  supported  by  evidence  of  a  tender  of 
the  half-year's  rent,  requiring  the  lessor  to  get  change  and  pay  back  the  properiy-tax. 

In  replevrn,  and  issue  joined  on  a  plea  of  tender  of  12/.  IO9.  for  half  a  year's 
rent,  the  plaintiff's  evidence  before  JJallcu,  J.,  at  the  Worcester  Lamrrm 
assizes,  1815,  was,  that  upon  the  landlord's  entering^  the  house  with  a  baillir, 
the  tenant  went  up  stairs,  and  returned  with  two  bank  notes,  of  ten  pounds,  and 
two  pounds,  and  two  guineas,  which  he  laid  on  a  table  before  the  lessor,  say- 
ing, '*  There  is  your  rent,  take  your  rent,  and  give  me  my  change."  After  a 
little  interval,  he  produced  a  receipt  for  landlord's  property-tax,  and  said 
that  amount  must  be  deducted,  and  added  to  the  change.  The  lessor  stated  no 
objection  to  the  manner  of  tender^  but  afler  the  money  had  lain  an  hour  on  the 
table,  went  away  without  taking  it,  and  his  bailiff  made  a  distress.  For  the 
defendant  no  objection  was  taken  to  the  sum  being  partly  in  bank  notes,  but  it 
was  objected  that  no  tender  was  proved;  first,  because  the  precise  sum  was  not 
tendered,  nor  could  be  had,  unless  the  lessor  would  give  change,  which  he  was 
not  bound  to  do,  Betterbee  v.  Davis,  3  Campb.  70 ;  for  if  he  might  be  required 
10  *give  change  for  a  two  pound  note,  so  might  he  for  a  note  of  50,000/. ;  {-9037 
secondly,  that  the  qualification  subjoined  to  the  tender  before  the  lessor  ^ 
had  atrceptcd  it,  m^de  it  a  tender,  not  of  12/.  IO9.,  as  averred  by  the  plea,  but 
of  12/.  10^.  deducting  the  property-tax,  and  so  a  fatal  variance.  The  counsel 
for  the  plaintiff  suggesting  no  other  distinction  on  the  first  point  between  the 
case  cited  and  this,  than  that  there  the  money  was  in  the  hand,  and,  here  on  the 
table,  Dallas,  J.,  thinking  tlie  locality  of  the  money  immaterial,  held  both  objec- 
tions valid,  in  which  the  plaintiff's  counsel  acquiesced,  and  a  verdict  passed  for 
the  defendant  widiout  the  latter  going  into  his  case. 

Hey  wood,  Setjt.,  now  moved  to  set  aside  the  verdict  and  have  a  new  trial, 
upon  the  ground  that  the  tender  of  a  greater  sum  was  a  good  tender  for  the  less. 
IVade's  case,  5  Co.  115.  a.,  had,  he  said,  been  misconceived  by  Lt  Blanc,  J., 
in  the  case  cited,  for  where  the  tender  was  of  two  Spanish  double  pistoles,  and 
five  shillings  in  Spanish  silver,  and  the  residue  only  of  the  250/.  in  silver,  it 
was  impossible  that  the  party  should  receive  the  precise  sum  of  250/.  without 
giving  change,  yet  the  third  resolution  is,  that  if  a  man  tenders  more  than  he 
ought  to  pay,  the  tender  is  good :  for  otnne  majua  continet  in  se  minus,  and 
the  other  ought  to  accept  so  much  as  is  due  to  him,  quando  plus  fit  qtmm  fieri 
debet,  cidetur  efiam  illud  fieri  quod  faciendum  est.  Et  in  majore  summa 
continetur  minor. 

The  court  inclined  to  think  both  objections  good,  but  peremptorily  refused, 
ader  the  points  had  been  abandoned  by  the  plaintiff's  counsel  at  the  trial,  and 
the  defendant  thereby  precluded  from  going  into  his  case,  to  permit  them  to  be 
now  even  mooted ;  [See  3  Taunt.  533,  Winter  v.  Mair,"]  and  *Chani-  r*^^ 
bre,  J.,  observed  that  the  plea  sUled  a  tender  of  the  whole ;  the  tender  "■ 
proved  was  of  the  whole  minus  the  property-tax. 

Rule  refused. 

Confer  Tinckler  v.  Prentice,  ante,  iv.  549. 
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BUFF  V.  TURNER,  et  al. 

[2  Marsh.  46.  S.  C. 

The  plaintiflf  having  one  of  several  warehouses,  next  but  one  to  a  boat -builder's  shop 
which  took  tire,  on  the  same  evening,  after  that  fire  was  apparently  extinguished,  gave 
instructions,  by  an  extraordinary  conveyance,  for  insuring  that  warehouse,  then  havinc^ 
others  uninsured,  but  without  apprizing  the  insurers  of  the  neighboring  fire.  Though 
the  terms  of  insurance  did  not  expressly  require  the  communication,  held,  that  the  con- 
cealment of  this  fact  avoided  the  policy. 

This  was  an  action  of  covenant  brought  against  the  directors  of  the  Pficenix 
Fire  Insurance  Office,  upon  a  policy  of  insurance,  dated  the  25th  of  July,  1814, 
effected  by  the  plaintiff  on  a  certain  warehouse  in  Heligoland,  The  policy 
referred  to  a  letter  of  the  plaintiff's,  of  the  11th  of  Ju/y,  1814,  containing  the 
insiruciions  for  the  insurance  and  certain  conditions  to  the  policy  annexed, 
amongst  which  was,  that  if  any  person  should  insure  his  buildings  or  goods,  and 
should  cause  the  same  to  be  described  in  the  policy  otherwise  than  as  they 
really  were,  so  as  the  same  were  charged  at  a  lower  premium  than  was  therein 
proposed,  such  insurance  should  be  of  no  force,  and  that  persons  insured  should 
give  in  a  particular  of  their  losses,  signed,  and  verified  upon  oath  ;  and  if  there 
appeared  any  fraud,  or  false  swearing,  the  claimant  should  forfeit  his  claim  to 
restitution  or  payment.  The  defendants,  among  several  pleas,  pleaded,  2dly, 
that  immediately  before  and  at  the  time  of  the  writing  the  plaintiff's  letter  re- 
ferred to  in  the  declaration,  to  wit,  on  the  Uth  of  July,  the  warehouse  in  the 
declaration  mentioned,  and  the  merchandizes  contained  therein,  being  the  prem* 
ises  intended  to  be  insured  by  the  policy,  were  in  imminent  peril  of  being  con- 
sumed by  fire,  which  the  plaintiff  at  the  time  of  writing  the  letter  very  well 
knew ;  that  the  policy  was  effected  upon  the  representation  contained  in  the 
^3391  '^^^^^*  ^"^  ^^^^  ^^®  ^plaintiff  fraudulently  and  deceitfully,  and  with  intent 
^  to  induce  the  defendants  to  effect  the  policy,  before  and  at  the  time  of 
effecting  the  same,  concealed  from  the  defendants  the  fact  that  the  premises  were 
m  such  peril ;  by  reason  of  which  concealment  the  defendants  averred  that  the 
policy  was  void.  The  plaintiff  replied,  that  at  the  time  of  writing  his  letter,  he 
iiid  not  know  that  the  premises  were  in  imminent  danger  of  being  consumed  by 
fire,  and  did  not  fraudulently  and  deceitfully,  and  with  intent  to  induce  the  de- 
fendants to  effect  the  policy,  conceal  from  the  defendants  the  fact  that  the  prem- 
ises were  in  such  peril.  The  defendants  joined  issue  on  this  replication.  The 
p"*®  was  tried  at  Guildhall,  at  the  sittings  after  Trinity  term,  1815,  before 
^iths,^  C.  J.  It  appeared  that  the  plainiift'  was  possessed  of  two  warehouses 
at  Heligoland,  one  of  which  was  separated  by  only  one  other  building  from  the 
workshop  of  Jasper,  a  boat-builder,  wherein  a  fire  broke  out  about  seven  o'clock 
m  the  evening  of  the  11th  of  July,  That  fire,  however,  was  apparently  extin- 
guished in  half  an  hour,  and  four  persons  were  employed  by  the  plaintiflf,  who 
was  a  magistrate  there,  to  watch  during  the  night  lest  the  fire  should  again  break 
out.  The  plaintiff  on  the  same  evening  wrote  the  letter  referred  to  in  the  de- 
naration  to  hi9  agent  in  London,  requesting  him  to  effect  the  insurance  against 
«re  for  three  laionths,  of  400/.,  upon  the  plaintiff's  warehouse,  No.  1.  situate 
<>n  the  South  c^uarter  of  the  lower  town,  between  the  warehouse  of  Mr.  John 
^adtr,  to  tlie  South,  and  that  of  Mr.  Ntcolaus  Peter  Krohn,  to  the  North,  as 
^V^  ^Pow  the  coffee  in  casks  and  bags  then  stored  in  the  same  warehouse,  value 
th      1  •'^^®  "*^^  ^^^  England,  was  to  sail  that  day,  and  was  then  closed  ;  but 

^  plaintiff  procured  the  master  of  the  packet-boat  to  take  the  letter  with  him, 
and  put  it  into  the  post-office  at  Cuxhaven,  so  that  the  letter  left  Heligoland,  at 
*340]  *  ^**®  ^o«r  on  the  same  'night,  and  it  reached  England,  by  the  same 
eff       .P^^^^t  o«  the  24th,  and  the  plaintiff's  agent,  on  the  following  day, 

ected  the  policy  in  question.     Early  on  the  morning  of  the  13th,  a  fire  agam 
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broke  out  in  the  workshop  of  Jcupeft  the  boat-builder,  and  conmimed  the  prem- 
ises insured.  The  jury  acquitted  the  plaintiff  of  any  fraud  or  dishonest  design, 
the  fire  being  apparently  extinguished  when  he  ordered  the  insurance,  but 
thought  that  the  circumstance  of  the  fire  on  the  11th,  ought  to  have  been  com- 
municated to  the  defendants,  who  without  this  information  did  not  engage  on 
fair  grounds  with  the  plaintiff,  and  for  whom,  under  these  circumstances,  they 
gave  their  verdict.! 

Lens  J  Serjt,  now  moved  to  set  aside  the  verdict  and  have  a  new  trial,  but 
the  court 

Refused  the  rule. 

t[See  Hugnenin  v.  Rayley,  ante  186,  and  caaes  there  cited.] 


SMITH  9.  BROWN. 

[2  Marsh.  41.  S.  C] 

Where  goods,  consigned  to  an  agent  to  be  sold  on  commission  by  a  proprietor  who  still 
retains  the  absolute  control  over  them,  have  been  shipped  and  dispatched,  but  are  not 
yet  arrived,  the  consignor,  pending  the  vofage,  may,  in  pleading,  still  describe  the  send- 
ing them  as  a  thing  future  and  executory. 

Assumpsit.  The  plaintiff  in  his  first  count  declared,  that  in  consideration 
that  the  plaintiflf  would  consign  to  the  defendant  at  Bristol^  certain  deals  to  he 
sold  by  the  defendant  for  the  plaintiff*  on  commission,  the  defendant  undertook 
to  sell  them,  render  a  just  aci*x)unt,  and  pay  over  the  proceeds,  and  although  the 
plaintifiT  afterwards  consigned,  and  the  defendant  received,  the  goods  on  the 
terms  aforesaid,  and  afterwards  sold  them  and  received  the  proceeds,  yet  the 
defendant  had  not  rendered  an  account,  or  paid  over  the  proceeds.  The  second 
count  stated,  that  in  consideration  that  the  plaintiff  would  consign  to  the  defend- 
ant at  Bristol,  certain  *deals  in  the  ship  Mary  Ann,  in  order  that  the  r^o^t 
defendant  might  dispose  of  the  same  for  the  plaintiff*  for  commission,  the  ^ 
defendant  undertook,  that  direcdy  the  Mary  Ann,  should  have  arrived  at  BriS' 
ioi,  with  the  goods,  he  would  write  to  the  plaintifiT  by  the  same  day's  post,  when 
lie,  the  plaintiff*,  might  draw  a  bill  of  exchange  on  the  defendant  for  600/.  on 
account  of  the  goods,  and  would  accept  the  same,  or,  if  it  would  be  any  advan- 
tage to  the  plaintiff,  would  get  and  send  to  the  plaintifiT  a  short  date  banker's 
bill ;  that  the  plaintiff*  did  afterwards  send  tlie  goods  to  the  defendant  at  Bristol, 
by  the  Mary  Ann,  to  be  sold  on  commission,  that  the  ship  arrived,  and  the 
defendant  received  them  on  those  terms,  but  that  the  defendant  did  not  write  to 
the  plaintifiT  pursuant  to  his  undertaking;  that  thereupon  the  plaintiff*  on  the  23d 
of  November,  drew  a  bill  on  the  defendant  at  two  months*  sight  for  689/.,  pay- 
able to  the  plain lifiT*s  order,  and  presented  it  for  acceptance,  but  that  the  defend- 
ant refused  to  accept.  The  third  count  stated  that  in  consideration  that  the 
plaintiff*  would  consign  the  deals  to  the  defendant  to  be  sold  on  commission,  tlie 
defendant  undertook,  so  soon  as  he  should  have  received  the  deals,  to  accept  a 
bill  to  be  drawn  by  the  plaintiff*  on  the  defendant  for  600/.  on  account  of  the 
goods ;  that  the  plaintiff*  afterwards  consigned  the  goods,  and  the  defendant  ac- 
cepted them  on  those  terms ;  that  the  plaintifiT  thereupon  on  the  23d  of  Novein- 
ber,  drew  on  the  defendant  at  two  months'  sight  for  589/.  to  his  own  order,  and 
presented  the  bill  for  acceptance,  which  the  defendant  refused ;  the  fourth  count 
alleged  that  iii  consideration  that  the  plaintifiT  had  consigned  to  the  defendant  at 
Bristol,  certain  goods  to  be  sold  on  commission,  the  defendant  undertook  to 
accept  a  bill  to  be  drawn  on  him  by  the  plaintiff*  on  account  of  the  goods,  or  to 
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return  such  bill  within  a  reasonable  time;  that  the  plainti fT  caused  the  fronds  to 
•342]  ^®  delivered  to  the  defendant,  and  that  the  defendant  received  *theni  on 
those  terms ;  that  the  plaintifT  drew  on  the  defendant  on  account  for  589/. 
and  presented   the    bill   for  acceptance,   which   the   defendant  refused,  nor 
would  he  return  the  bill  within  a  reasonable  time.    The  fifth  cojnt  averred 
that  in  consideration  that   the   plaintiff  had  shipped    and   consigned  to  the 
defendant  the  goods   to    be    sold   for   commission,  the  defendant  undertook, 
in  a  reasonable  time  after  he  should  have  received  the  goods,  to  accept  a  bill  to 
be  drawn  on  him  by  the  plaintiff'  on  account  thereof,  to  wit,  for  600/. ;  that  the 
plaintifT  caused  the  goods  to  be  delivered  to  the  defendant,  and  on  tlie  23d  of 
^ovtmber,  drew  on  him  at  two  months'  sight  for  589/.,  and  presented  the  bill 
for  acceptance,  but  although  a  reasonable  time  for  accepting  had  elapsed,  the 
defendant  would  not  accept.     The  sixth  count  was  for  not  accounting  and  pay- 
ing over  the  proceeds  of  the  sale.     The  cause  was  tried  at  the  sittings  after 
-/W/ii/y  term,  1815,  before  Gibba,  C.  J.,  at  Guildludl,  when  the  plaintifT,  who 
resided  in  I^ndon,  proved,  that  being  in  the  habit  of  employing  the  defendant 
to  sell  goods  for  him  on  commission  at  Bristol,  and  having  received  from  him 
information  that  he  had  the  opportunity  of  disposing  of  a  cargo  there,  he  shipped 
the  deals  to  the  defendant  by  the  Mary  Ann,  and  on  the  31st  of  October,  wrote 
to  him,  inclosing  the  invoice  and  bill  of  lading  amounting  to  721/.,  and  added, 
'*  I  want  600/.,  and  would  thank  you  to  remit  me  any  thing  on  Ij}ndon,  that 
would  come  due  about  three  months.     If  not,  I  will  draw  at  that  time  in  manner 
as  before."     The  defendant  on  the  7th  of  November,  wrote  in  answer,  that  the 
plaintifT**  should  not  ask  him  so  to  do,  until  the  deals  were  arrived,  when  the 
plaintifT  might  depend  on  the  defendant's  punctuality,  and  giving  him  every  sup- 
l>ort  in  his  power ;  and  that  the  moment  the  Mary  Ann  arrived,  the  plaintifT 
might  depend  on  hearing  from  him."     The  plaintifT  on  the  11th,  ** requested 
*3431  ^^®  ^defendant  would  inform  him  whether  he  would  remit  the  600/.,  or, 
'  -^  if  the  plaintiff*  might  draw  on  him  for  it  on  the  arrival  of  the  vessel. 
She  had  sailed  from  London  on  the  2d  instant."     The  defendant  on  the  12th 
rejoined,  that  **  he  would,  directly  the  Mary  Ann  arrived,  write  him  by  the 
Same  post,  when  the  plaintifT  might  draw  on  him ;  or,  if  it  would  be  any  ad- 
vantage to  the  plaintifT,  the  defendant  would  get  him  a  short  date  banker's  bill." 
The  plaintiff*,  in  consequence,  on  the  23d  of  iVovetnber,  drew  on  the  defendant 
for  589/.,  payable  at  two  months  after  sight  to  the  plaintiff^'s  order.     This  bill 
was  presented  for  acceptance  on  the  24th,  but  the  defendant,  after  keeping  it  till 
the  10th  of  December,  refused  to  accept  it,  upon  the  ground  that  the  plaintifT  had 
OKer-drawn  his  account  with  them  by  503/.  lis.  Id,,  and  for  the  same  reason 
refused  to  re-deliver  the  deals.     The  Mary  Ann  with  the  deals,  arrived  at 
-Bristol  on  the  4th  of  December,    After  verdict  for  the  plaintifT,  Best,  Serjt., 
iiow  moved  to  set  it  aside,  and  enter  a  nonsuit,  upon  the  ground  that  the  evi- 
dence of  these  letters  did  not  [m>ve  the  contract  stated  in  any  one  of  the  counts. 
As  to  the  promise,  that  when  the  Mary  Ann  arrived,  the  defendant  would  let 
tiie  plaintiff  know  when  he  might  draw  on  him,  there  was  a  further  act  to  be 
done  by  the  defendant  before  the  plaintifT  could  draw  on  him,  namely,  to  fix  the 
time  when  the  bill  should  be  drawn ;  and  if  the  plaintifT  complained  of  any 
breach  in  that  respect,  it  ought  to  have  been  of  his  omission  to  ^x  that  time. 
Next,  if  there  were  proof  of  a  promise  to  accept  any  bill,  it  was  not  to  accept  a 
bill  at  two  months'  sight,  but  a  bill  at  three  months  from  the  arrival  of  the  goods 
in  Bristol,  as  was  mentioned  in  the  letter  of  the  31st  of  October,     Next,  if 
there  were  evidence  of  a  contract  to  accept  a  bill  at  two  months'  sight  from  the 
arrival  of  the  goods  in  Bristol,  neither  of  the  counts  correctly  described  the 
*3441  consideration  of  that  contract.     For  the  ^^consideration  in  the  second  and 
^  third  counts  was  described  to  be,  that  the  plaintifT  would  thereafter  send 
the  deals,  whereas  the  evidence  was,  that  he  had  then  already  sent  the  deals ; 
there  was  a  material  distinction  between  a  consideration  executory  and  executed, 
and  the  plaintiff*  had  before  the  writing  of  that  letter  actually  dispatched  the 


646  Smith  v.  Brown.  M.  T.  1815.  £344 

vessel  from  London,  and  done  every  thing  which  depended  on  him  for  deliver- 
ing the  goods  to  the  defendant  The  fourth  count  averred  a  promise  to  accept 
a  bill  at  two  months*  sight,  for  which  there  was  no  foundation  in  the  evidence ; 
and  to  botli  the  fourth  and  fifth  counts  it  might  be  objected,  that  the  promise 
proved  was  in  the  alternative,  eitlier  to  accept  a  bill  of  exchange,  or  send  a 
banker's  note ;  and  these  counts  do  not  state  that  alternative,  which  is  necessary; 
for  otherwise,  if  the  defendant  had  sent  a  good  banker's  note,  it  would  have 
been  no  answer  to  the  charge  contained  in  these  counts,  though  it  would  be  a 
complete  answer  to  the  justice  of  the  plaintiff's  case. 

GiBBs,  G.  J.  It  requires  some  attention  to  the  letters,  with  reference  to  the 
declaration,  to  see  whether  these  objections  have  or  not  any  foundation.  The 
lirst  objection  is,  that  the  plaintiff  has  mistaken  his  course,  and  sought  to  have 
a  bill  at  two  months'  sight,  whereas  he  is  entitled  only  to  a  bill  at  three  months, 
or  to  a  banker's  bill.  The  truth  is,  the  defendant  being  a  creditor  of  the  plain- 
tiff's, got  the  goods  into  his  hands,  holding  out  to  the  plaintiff  that  when  he  got 
them  he  would  give  him  an  acceptance ;  but  his  true  object  was,  that  he  might 
get  the  goods  into  his  hands,  and  retain  the  proceeds  towards  his  debt.  This 
is  in  evidence  ;  for  when  the  bill  is  offered  for  acceptance,  the  defendant  does 
not  object  to  the  form  of  the  bill,  but  says,  the  plaintiff  owes  me  more  money 
tlian  the  amount  of  the  goods.  The  first  objection  is,  that  there  is  no  contract 
to  accept:  in  *answer  to  the  plaintiff's  letter,  the  defendant  says,  "when  r^n^K 
the  goods  come,  you  may  draw  on  me,"  which  in  all  mercantile  Ian-  ^ 
guagc  means  that  if  the  plaintiff  draws*  the  defendant  will  accept  the  bill.  The 
second  objection  is,  that  the  contract  is  for  accepting  a  bill  at  three  months; 
this  originates  in  a  misunderstanding  of  the  letter  of  the  3 1st  of  October,  for  the 
plaintiff  then  says,  remit  me  any  thing  on  I^mdon  that  will  become  due  in 
about  three  months.  The  defendant's  counsel  ingeniously  transfers  this  to  three 
months  after  the  arrival  of  the  deals,  but  that  is  not  the  intent.  This  is  a  re- 
quest which  was  never  complied  with,  to  send  to  the  plaintiff  bills  due  at  three 
months  from  the  date  of  that  letter :  so  that  the  bill  which  was  drawn  at  two 
months'  sight,  and  which,  from  the  date  of  the  arrival  of  the  deals,  would  not 
be  due  till  the  7th  of  February,  falls  due  at  a  later  period,  and  is,  therefore, 
more  favorable  to  the  defendant  than  would  have  been  the  bills  spoken  of  in 
this  letter,  which  were  to  have  only  three  months  to  run  from  the  31st  of  Oe- 
tober.  So  there  is  no  defect  in  the  substance  of  the  plaintiff's  request.  But 
it  is  said,  there  is  no  count  which  lays  the  contract  as  executory  on  the  part  of 
the  plaintiff.  It  is,  however,  clear,  that  the  plaintiff  is  continuing  to  send  these 
goods,  up  to  the  time  when  they  get  into  the  defendant's  hands  ;  for  up  to  that 
time  the  plaintiff  has  the  control  over  them,  and  is,  therefore,  still  sending 
them.  I  am  by  no  means  clear  that  the  plaintiff  may  not  recover  on  the  5tii 
count,  for  the  letter  says,  directly  the  Mary  Ann  arrives,  we  will  write  you  by 
the  same  post,  when  you  may  draw  on  us,  or  if  it  would  be  any  advantage  to 
you,  we  will  get  you  a  short  date  banker's  bill.  The  option,  which  it  should 
be,  was  for  the  plaintiff.  But  the  breach  is  complete,  by  not  writing  imme- 
diately when  the  cargo  arrived,  and  giving  notice  of  its  arrival.  Therefore,  on 
all  these  grounds  we  think  the  verdict  may  clearly  be  supported  on  one  of  these 
counts,  and  tliat  the  rule  must  be 

Refused. 


346] 


6  Taunton.  647 


(•IN  THE  EXCHEQUER  -CHAMBER.) 


9.  EDMUNDS. 


Interest  given  on  afHrmance  of  a  judgment  in  an  action  on  an  attorney's  undertaking  to 

pay  debt  and  taxed  costs  on  or  before  a  day  certain. 
On  tne  execution  of  a  writ  of  enquiry,  a  8heriO'*s  jury  ought  to  give  interest  in  such  cases 

where  the  courts  at  Westminster  would  allow  ii. 

v.  La  WES,  moved  for  interest  on  the  affirmance  in  error  of  the  judgment 
which  had  passed  against  the  defendant  by  default  in  the  court  below,  in  an  ac- 
tion upon  a  special  undertaking  of  the  defendant,  who  was  an  attorney,  in  con- 
sideration of  the  plaintiff's  countermanding  notice  of  trial  in  a  certain  cause,  to 
pay  on  or  before  the  first  day  of  June,  the  sum  of  04/.  and  the  taxed  costs  of 
that  action.  The  sheriff's  jury  on  executing  the  writ  of  inquiry  in  this  case, 
had  not  given  interest,  and  it  was  their  practice  never  to  give  interest  upon  the 
execution  of  writs  of  inquiry,  a  practice  which  he  conceived,  and  the  court 
agreed,  to  be  erroneous. 

The  court  observed,  that  the  question  for  their  guidance,  was  not  whether 
the  plaintiff  had  recovered  interest  at  the  trial,  but  whether  he  was  entitled  to 
recover  interest,  and  upon  this  instrument  they  thought  he  was ;  it  was  the  pro- 
vince of  the  court  only  to  carry  on,  in  aid  of  the  verdict,  after  the  time  of  the 
trial,  the  giving  of  interest,  which  the  jury  cannot  give  for  the  subsequent  time, 
because  it  has  not  then  elapsed ;  but  if  the  plaintiff  was  entitled  to  take  interest 
at  the  trial,  though  the  jury  did  not  actually  give  it  him,  the  court  would  give  it 
now  ;  and  as  the  undertaking  made  the  money  payable  on  a  precise  day,  like  a 
note  or  a  bill,  they  granted  the  application. 

Rule  absolute. 


»347]  •CROOK  V.  EYLES. 

[2  Marsh.  49.    S.  C] 

No  action  can  be  regularly  commenced  against  the  warden  of  the  Fleet  in  the  time  of  va- 
cation. 

In  this  action,  brought  against  the  warden  of  the  Fleet  for  an  escape,  Shep" 
herd,  Solicitor-General,  and  in  another  action  brought  for  the  like  cause  against- 
the  same  defendant.  Beat,  Seijt.,  had  obtained  rules  niai  for  setting  aside  the 
proceedings  as  irregular,  upon  the  ground  that  the  bills  liad  been  tiled  in  the 
long  vacation,  whereas,  by  the  ancient  practice  of  the  court,  no  bill  could  be  filed 
against  the  warden  and  other  officers  of  the  court,  except  in  term  time. 

Xen^and  Vaugfum,  Seijts.,  in  this  case,  and  in  the  other,  Copley,  Serjt., 
filiowed  cause  against  these  rules.  The  practice  anciently  was,  that  no  action 
could  be  commenced  either  against  any  officer  of  the  court,  or  any  prisoner, 
except  in  term  time,  but  that  practice  has  long  been  changed,  and  the  warden 
Btanus  in  no  better  condition  in  that  respect  than  other  officers  of  the  court,  it 
was  first  changed  in  proceeding  against  an  attorney  in  the  time  of  vacation,  as 
mentioned  by  BuUer,  J.,  in  the  case  of  Comerford  v.  Price,  Doug.  312,  and 
the  case  of  jLane  v.  fi^heat,  Doug.  313,  n.,  is  express,  that  a  bill  might  be 
filed  against  an  attorney  in  vacation,  in  a  case  where  it  happened  to  be  neces* 


648  Crook  v.  Eyles.  M.  T.  1815.  [347 

sary,  in  order  to  save  the  demand  from  being  barred  by  the  statute  of  limita- 
tions ;  but  in  Waghom  v.  Fields^  5  Term.  Rep.  173,  the  court  positively  denied 
that  the  practice  was  confined  to  that  peculiar  instance,  and  ruled  that  it  was 
general.  Upon  search  in  the  prothonotary's  office  it  appears  that  the  practice 
of  filing  bills  against  attorneys  in  vacation,  has  prevailed  in  this  court  more 
than  forty  years.  The  same  point  was  holden  *in  Dodsworth  v.  Bowen,  r*n  ig 
S)  Term  Rep.  325,  and  that  the  plaintiff  might  entitle  his  declaration  by  ^ 
a  special  memorandum.  In  Heron  v.  Edwards,  8  Term  Rep.  643,  the  same 
doctrine  is  extended  to  the  case  of  a  prisoner.  No  case  is  extant  as  to  the 
warden ;  but  the  reason  is  as  strong,  or  stronger,  as  to  him ;  for  if  no  bill  can 
be  filed  against  him  in  the  vacation,  a  prisoner  may  be  let  out  of  custody  on  the 
first  day  of  a  vacation,  and  if  he  is  again  found  in  the  custody  of  the  warden 
before  the  last  day  of  the  vacation,  no  action  can  be  maintained  for  the  escape ; 
for  before  an  action  can  be  commenced,  the  defendant  will  be  provided  with  his 
plea  of  re-taking  the  prisoner  on  fresh  suit.  The  court  will  not  countenance 
such  an  use  of  the  warden's  privilege.  If  an  escape  happens  in  term-time,  it 
is  the  plaintiff's  own  folly  if  he  will  not  sue  immediately,  and  if  a  recaption 
take  place  before  action  brought,  it  is  a  bar,  but  otherwise  not.  It  will  be  said, 
this  advantage  is  a  right  of  the  warden's,  but  so,  it  was,  as  to  the  statute  of 
limitations,  a  great  advantage  to  attorneys,  that  if  the  period  of  six  years  ran 
out  during  a  vacation,  they  were  discharged ;  but  both  are  incidental  advantages, 
and  not  to  be  considered  as  of  that  description,  which  the  court  will  uphold. 
There  is  no  evidence  that  the  practice  in  similar  cases  is  adverse,  for  during  the 
last  twenty-six  years,  until  the  present  cases  arose,  no  action  has  been  com- 
menced in  vacation  time.  The  same  principle  will  apply  in  this  case,  which 
was  held  to  apply  to  narrow  the  privilege  of  attorneys  when  that  ques- 
tion first  arose.  The  court  has  jurisdiction  to  make  any  new  rule  for  the 
government  of  their  officer,  which  the  justice  of  the  case  requires.  The 
btatute  1  liic.  2.  c.  12,  shows  that  it  very  early  was  necessary  to  keep  a 
strict  watch  over  the  conduct  of  the  warden.  By  the  statute  S  Sl  9  W.  3. 
^c.  27,  8,  6,  no  retaking  on  fresh  pursuit  shall  be  given  in  evidence  on  the  r^oig 
trial  of  any  issue  in  any  action  of  escape  against  the  warden,  unless  the  ^ 
same  be  specially  pleaded,  nor  shall  any  special  plea  be  taken,  received  or  allowed, 
unless  oath  be  first  made  in  writing  by  the  warden  against  whom  such  action 
shall  be  brought,  and  filed  in  the  proper  office  of  the  respective  courts,  that  the 
prisoner  for  whose  escape  such  action  was  brought,  did,  without  his  consent, 
privity,  or  knowledge  make  such  escape,  and  if  such  affidavit  shall  be  false,  he 
shall  forfeit  500/.  In  this  case  no  such  affidavit  is  made,  and  there  is  very  strong 
ground  to  suspect  connivance  ;  for  the  warden  went  to  Paris  after  the  prisoner, 
and  brought  him  back,  and  had  him  here  before  tlie  first  day  of  term.  If  the 
practice  contended  for  by  the  defendant  is  to  prevail,  a  person  who  has  the 
rules  of  the  Fleet  may,  if  he  thinks  proper,  take,  during  the  vacation,  a  lodg- 
ing at  any  of  the  villages  round  London^  and  sleep  there  every  night  and  come 
back  in  the  day,  or  he  may  make  a  tour  on  the  continent,  so  long  as  he  returns 
hither  before  the  end  of  the  vacation ;  so  that  when  an  action  for  an  escape  ia 
commenced,  in  form  against  the  warden,  but  in  substance  against  the  defendant, 
who,  having  the  rules  of  the  prison,  gives  security  for  his  abiding  within  the 
rules,  and  against  his  sureties,  the  prisoner's  return  would,  according  to  Banafotts 
V.  JValker,  2  Term  Rep.  120,  be  a  good  plea:  this  practice  ought  to  be  checked. 

Shepherd  and  Best  in  support  of  their  rules,  observed  that  it  was  unneces- 
sary on  the  present  occasion  that  the  defendant's  affidavit  should  state  more 
than  it  did.  The  case  must  be  decided  on  the  general  principle.  The  books 
of  practice  say  that  a  bill  may  be  filed  against  attorneys  in  vacation  in  B,  R»<, 
but  not  so  in  this  court.  The  court,  it  is  true,  may  make  new  rules  *of  r,gcQ 
practice  for  the  government  of  their  officers,  but  they  will  not  make  *- 
them  with  a  retrospective  operation.  A  strong  argument  arises  from  the  statute 
6  dc  9  If^.  3.  c.  27,  that  the  legislature  were  then  looking  to  the  then  existii^ 
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practice  of  filing  bills  against  the  warden,  which  was  always  done  in  term  only. 
The  12th  section  requires  the  warden  to  plead  in  eight  days  after  the  bill  filed 
and  a  rule  to  plead  given,  and  if  he  does  not  plead  in  three  days  after  the  rule 
is  out,  the  plaintiS*  may  sign  judgment,  which,  it  may  be  observed,  puts  the 
warden  in  a  worse  situation  than  any  other  defendant  whatsoever ;  the  rule  to 
plead  cannot  be  a  rule  of  the  preceding  term  ;  it  cannot  be  a  rule  of  the  subse- 
quent term.  A  rule  to  plead  cannot  be  given  but  while  the  court  is  sitting  to 
give  it ;  therefore,  the  conclusion  is,  that  the  legislature  were  looking  only  to 
the  practice  of  filing  bills  in  term,  and  intended  that  they  could  be  filed  at  no 
other  ume.  It  is  true,  that  it  was  intended  to  make  the  proceedings  against  the 
warden  less  dilatory,  but  it  was  necessary  before  that  statute,  not  only  to'  file  a 
bill,  but  to  deliver  a  declaration,  and  to  call  the  warden  in  court,  all  of  which 
fiteps  took  time  ;  but  here  the  statute  says  that  neither  appearance,  declaration, 
nor  call  in  court,  all  of  which  are  necessary  in  the  case  of  an  attorney,  shall 
be  necessary  in  the  case  of  the  warden.  The  unavoidable  consequence  of  that 
statute,  if  otherwise  interpreted,  is,  that  there  must  be  a  new  sort  of  rule  to 
plead,  not  a  rule  of  court,  but  a  rule  made  by  a  judge  out  of  court.  It  would 
be  incongruous  to  hold  that  the  statute  has  created  a  new  sort  of  proceeding ; 
the  inference  rather  is  that  the  statute  alluded  only  to  a  rule  to  plead  in  term. 
If,  indeed,  the  prisoner  is  in  custody  when  the  plea  is  pleaded  in  term,  the  plain- 
tifif  has  all  to  which  he  is  entitled. 

4^nei-i  *GiBBS,  C.  J.  The  cases  decided  in  the  court  of  King's  Bench,  and 
-^  the  practice  built  thereon  in  this  court,  at  first  raised  in  my  mind  and  the 
minds  of  my  brethren,  some  degree  of  doubt,  and  I  conceived  that  a  bill  might 
be  filed  against  the  warden  in  vacation;  but  on  looking  to  this  statute  ourdoubta 
are  done  away.  This  statute  regulates  the  proceedings  in  actions  against  the 
warden  upon  the  then  existing  practice.  It  would  be  the  greatest  injustice,  if 
we  were  now  to  alter  the  practice,  leaving  the  statute  to  bear  against  the  war-* 
den,  without  his  having  the  advantage  of  the  ancient  practice.  The  enacting 
part  of  tlie  twelfth  section  is,  it  shall  be  lawful  for  any  person  having  cause  of 
action  against  the  warden  of  the  Fleet  prison,  upon  bill  filed  in  the  Courts  of 
Common  Pleas  or  Exchequer  against  the  said  warden,  a  rule  being  given  to 
plead  thereto,  to  be  out  eight  days,  at  most,  after  filing  such  bill,  to  sign  judgi 
luent  against  the  said  warden  of  the  F/eet,  unless  he  plead  to  the  said  bill  within 
three  days  after  such  rule  is  out.  The  rule,  then,  established  is,  that  on  filing 
the  declaration,  the  plaintifi*  shall  immediately  sue  out  an  eight-day  rule,  and  if 
the  defendant  does  not  plead  in  three  days  after  the  rule  is  out,  then  tlie  plaintiff 
is  entitled  to  judgment.  It  has  been  justly  observed  by  the  counsel  for  the 
defendant,  that  a  rule  must  be  of  some  term  ;  the  rule  for  tlie  warden  to  plead 
cannot  be  of  the  preceding  term,  for  the  cause  of  action  had  not  then  existed, 
nor  had  any  proceedings  then  been  instituted  ;  nor  of  the  subsequent  term,  for 
tlie  plaintiff  may  obtain  judgment  before  that  term  commences:  therefore,  the 
statute  clearly  proceeds  on  the  supposition,  that  the  practice  was  confined  to  de- 
claring in  term-time;  and  it  would  be  the  greatest  injustice  if  the  practice 
were  now  to  be  changed.  I,  therefore,  think  the  proceedings  must  be  set  aside, 
*3521  *Heath,  J.,  declared  himself  of  the  same  opinion.  The  statute  of 
-^  fV.  3,  was  made  to  advance  the  action  against  the  warden. 
Chambre,  J.  I  am  of  the  same  opinion,  although,  but  for  the  stattue,  I 
should  have  been  of  a  different  opinion. 
DAI.LAS,  J.,  concurred. 

£,efia  then  moved  to  amend  the  memorandum  of  the  bill,  so  as  to  make  it 
appear  to  have  been  filed  on  the  first  day  of  the  term,  on  which  day  it  was  in 
fact  again  brought  in  and  filed. 

GiBBs,  C.  J.  The  plainiifl'  must  file  his  bill  again.  He  has  chosen  to  file 
it  again  on  the  first  day  of  this  term,  and  to  stand  on  both  his  titles.  We  can- 
not idlow  that.     He  must  begin  de  novo. 

Rule  absolute,  but  without  costs^ 
Vol.  i— ea  8 1 
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STOCK  et  al.  v.  EYLES. 

[2  Marsh.  54.  S.  C] 
An  action  cannot  regularly  be  commenced  against  the  warden  of  the  Fleet  in  vacation. 

In  this  case,  as  in  the  iast,  a  bill  for  an  escape  having  been  filed  in  the 
Trinity  vacation  against  the  warden  of  the  Fleets  Shepherd^  Solicitor-General, 
had  obtained  a  rule  nisi  to  set  it  aside  for  irregularity. 

Bosanquet,  SerjU,  on  this  day  showed  cause.  He  conceived  that  the  statute  9 
&  10  f'F.  3.  c.  27,  contained  a  material  clause,  which  had  not  been  adverted  to  on 
the  argument  in  the  preceding  case,  and  which  showed  that  the  practice  of  filing 
bills  against  the  warden  had  not,  at  the  time  of  passing  that  act,  been  confined  to 
term-time,  *as  tlte  court  had  on  that  argument  inferred.    By  the  thirteenth   r^^^n 
section  the  same  rule  of  practice  is  established  for  declaring  against  a   ^ 
prisoner  in  the  Fleet,  as  for  declaring  against  the  warden,  viz.  that  a  rule  to  plead 
shall  be  given  after  declaring,  to  be  out  in  eight  days  at  most  after  the  delivery  of 
a  copy  of  the  declaration,  and  if  the  defendant  do  not  plead  before  the  rule 
is  out,  the  plaintiff  may  sign  judgment.     Nevertheless,  it  is  the  acknowledged 
practice  in  this  court,  that  a  declaration  may  be  filed  against  a  prisoner  in  the 
time  of  vacation,  and  the  same  difiiculty  would  arise  in  this  case,  as  in  the  case 
of  the  warden,  that  if  the  rule  were  eutided  either  of  the  preceding  or  subse- 
quent term,  when  judgment  was  to  be  signed  in  the  vacation  for  want  of  a  plea, 
tiiere  would  be  an  incongruity  if  the  eight  days  meant  eight  days  to  be  accounted 
in  the  vacation ;  but,  he  said,  the  meaning  of  the  statute,  in  that  expression,  was, 
that  the  rule  to  plead  should  be  a  rule  to  plead  according  to  the  practice  of  the 
court,  namely,  a  rule  which  should  run  only  in  term  time ;  for  a  rule  to  plead 
is  to  all  intents  a  proceeding  in  term  ;  so  that  the  defendant  should  have  eight 
days  in  bank  to  plead,  which  removed  the  whole  difficulty :  therefore,  although 
the  bill  were  filed  in  vacation,  the  rule  to  plead  might  be  entitled  as  of  the  last 
day  of  the  preceding,  or  first  day  of  the  subsequent  term,  and  the  rule  would 
give  the  defendant  time  to  plead  until  the  eightli  day  of  the  succeeding  term, 
and  so  the  statute  would  give  no  facility  to  the  signing  judgment  against  the 
warden  in  vacation.     Lord  Mansfield,  C.  J.  in  IRll»  v.  Henrick,  2  Burr.  1052, 
states  the  practice  of  this  court  in  respect  to  prisoners,  namely,  to  file  a  bill  as 
of  the  preceding  term,  and  then  to  deliver  to,  or  leave  for  the  defendant,  being 
in  custody,  a  copy  of  the  declaration  as  of  the  preceding  term,  and  to  make  an 
affidavit  thereof;  and  the  court  pronounced  that  to  be  *the  right  metliod  r«nei 
for  the  purpose  of  charging  such  a  defendant  with  a  new  suit;  that  is  to  ^ 
say,  that  in  the  case  of  a  new  suit,  as  this  is,  the  plaintiff  ought  to  file  his 
declaration  in  vacation,  as  of  the  preceding  term;  and  if  this  be  so  against  a 
prisoner,  so  must  it  be  against  the  marshal ;  and,  at  all  events,  if  such  was  the 
practice,  on  principle  it  ought  not  to  be  narrowed  by  that  statute,  which  was 
made  to  facilitate  proceedings  against  the  marshal.     The  same  practice  was 
recognized  in  Heron  v.  Edwards,  8  Term  Rep.  643,  and  consequently  the 
court  would,  on  a  review  of  this  statute,  see  that  the  supposed  inference  did  not 
result ;  for  the  court  would  construe  both  sections  in  the  same  manner,  and 
would  be  of  opinion  tliat  this  bill  was  well  filed. 

The  Solicitor-General,  in  support  of  his  rule,  urged  that  the  substance  of  the 
plaintiff's  argument  amounted  only  to  this,  that  because  with  respect  to  prisoners 
the  court  had  altered  the  practice,  therefore,  they  would  alter  it  as  to  the  warden. 
The  one  was  no  consequence  of  the  other.  A  prisoner  and  an  officer  of  the 
court  did  not  stand  on  the  same  footing.  Before  the  statute  of  fFilliam,  a 
plaintiff  might  institute  a  suit  in  vacation  against  a  prisoner,  but  not  so  against 
the  warden. 
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The  court  interposing,  relieved  the  Solicitor-General  from  further  argument. 

GiBBS,  C.  J.  If  the  court  from  inadvertence  had  arrived  at  a  false  conclu- 
sion on  a  former  day,  they  would  have  been  glad  to  be  set  right ;  but  it  seems 
that  this  argument  goes  entirely  beside  the  ground  which  the  court  then  took. 
It  was  never  before  disputed,  that  when  the  statute  of  ^Fm.  3.  passed,  the 
*3551  P^^c^c®  ^^9  *thai  prisoners  and  officers  of  the  court  should  be  charged 
■^  with  a  declaration  only  in  term  time.  The  change  suggested,  was,  that 
as  justice  might  require  actions  to  be  commenced  in  the  time  of  vacation,  the 
court  would,  by  some  means,  permit  plaintiffs  to  commence  actions,  to  prevent 
the  failure  of  justice :  but  the  court  have  in  some  cases  said,  it  is  only  for  the 
furtherance  of  justice,  and  not  to  interfere  with  any  rights  of  the  parties  against 
whom  the  rule  is  made.  When  this  act  passed,  the  warden  had  at  common 
law  a  defence  to  actions  for  escapes,  of  fresh  suit  and  retaking ;  and  as  the 
practice  stood  before  the  statute,  no  action  could  be  commenced  but  in  term- 
time.  The  legislature  thought  that  the  practice  should  not  be  altered,  and  the 
court  therefore,  in  the  former  case  were  of  opinion  that  no  bill  could  be  filed 
against  the  warden  except  in  term-time ;  and  they  were  fortified  in  this  con- 
clusion, by  finding  that  no  instance  could  be  produced  of  a  bill  filed  against  the 
warden  in  vacation,  though  there  are  numerous  instances  of  bills  filed  against 
other  officers,  and  against  prisoners.  Consequently  we  held  that  the  practice 
as  to  the  warden  continued  unaltered,  and  the  aiguments  which  are  now  urged 
do  not  shake  our  opinion. 

Heath,  J.  I  am  of  the  same  opinion.  It  would  be  of  great  injustice  to  the 
warden,  if  the  court  should  hold  that  an  action  could  be  commenced  against 
him  in  vacation,  in  consequence  of  any  modern  practice  which  has  prevailed 
with  respect  to  prisoners  and  other  officers,  of  filing  a  bill  in  vacation,  that 
practice  being,  that  the  bill  may  be  filed  as  of  the  preceding  term,  the  conse- 
quence whereof  would  be  to  deprive  the  warden  of  that  defence  which  he 
before  had. 

Chambre  and  Dallas  Js.,  concurring,  the  rule  was  made 

Absolute. 


♦356]  •CAMPION  et  al.  v.  CRAWSHAY. 

[2  Marsh.  56.   S.  C] 

The  court  will,  after  judgment  by  default,  refer  it  to  the  prothonotary  to  compute  the  rent 

due  on  a  covenant. 
But  noi  80  in  debt  on  simple  contract  for  rent,  or  use  and  occupation. 

After  judgment  by  default  in  an  action  of  covenant,  in  which  no  breach  was 
assigned  except  the  non-payment  of  rent.  Best,  Serjt.,  now  obtained  a  rule  to 
refer  it  to  the  prothonotary  to  compute  the  rent  due  for  which  final  judgment 
should  be  signed,  instead  of  sending  the  case  to  a  writ  of  inquiry,  on  the 
authority  of  Syrom  v.  Johnson,  8  Term  Rep.  410.  He  had  moved  this  on  a 
former  day,  when  his  affidavit  not  disclosing  whether  the  action  were  debt  or 
covenant,  nor  whether  the  rent  was  due  on  a  lease  under  seal  or  a  parol  lease, 
the  court,  contemplating  the  possibility  that  it  might  be  the  latte^,  had  refused 
the  application. 

Rule  absolute. 
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WILLINGHAM  v.  MATTHEWS. 

[2  Marsh.  57.  S.  C] 

The  insolvent  debtors*  court  is  such  a  court  as  privileges  parties  and  witnesses  attending, 

from  arrest,  eundo,  wutrandot  et  rideundo. 

Shepherd,  SolidtOT'General^  had  obtained  on  a  former  day  a  rule  tdn  to 
deliver  up  the  bail-bond  to  be  cancelled,  which  had  been  given  by  the  defendant, 
who  had  been  followed  by  a  sheriff's  officer  and  arrested  at  the  plaintiff's  suit, 
AS  he  was  returning  from  the  insolvent  debtors'  court  in  fFestmifuter^  where, 
at  the  instance  of  the  plaintiff,  who  was  his  own  attorney,  he  had  been  attending 
as  a  plaintiff  for  the  purpose  of  opposing  the  discharge  of  Bragge,  a  debtor  to 
himself,  but  he  iiad  not  been  examined. 

*Vaughan^  Serjt.,  showed  cause  on  an  affidavit  of  the  officer  who  r^o-i^ 
took  the  defendant,  that  the  defendant  resided  in  Crown-street ^  fFest-  *- 
minster,  and  that  when  the  defendant  left  the  court,  he  went  to  Ttrflonstreef, 
which  was  not  the  direct  way  to  Crown'Street,  and  in  his  way  passed  through 
Prince* S'Street^  and  went  into  a  cutler's  shop  there.  It  was  incumbent  on  a 
party  privileged  by  reason  of  his  attendance  on  a  court,  to  return  immediately 
nome,  and  not  to  transact  his  own  business  by  the  way. 

The  Solicitor- General^  cited  Lightfoot  v.  Cameron^  2  W.  Bl.  1113,  as  a 

much  stronger  case  than  this,  where  the  privileged  party  had  unnecessarily 
remained  in  court  from  the  morning  till  five  in  the  aAernoon,  and  had  then 
adjourned  to  a  tavern  to  dinner.  The  merely  entering  a  shop  on  the  way, 
would  not  destroy  the  defendant's  privilege. 

Per  curiam.  No  doubt  this  party  ought  to  he  discharged.  That  this  is 
such  a  court  as  privileges  parties  and  witnesses  who  are  attending  there  from 
arrest,  considering  that  the  defendants  there  are  debtors  against  whom  judg- 
ments have  been  pronounced  in  courts  of  record,  and  that  they  are  discharged 
there  under  the  authority  of  a  court  erected  by  the  legislature  for  that  purpose, 
we  feel  no  doubt.  If,  then,  that  is  the  case,  never  was  there  a  stronger  instance, 
nor  one  in  which  justice  more  demanded  the  dischaige  of  the  defendant,  than 
the  present  case.  The  plaintiff  decoys  the  defendant  to  the  court,  for  there  can 
be  no  doubt,  that  to  arrest  him  was  one  of  the  plaintiff's  objects :  the  defendant 
does  attend  the  court,  is  nol  examined,  in  his  way  home,  he  is  arrested.  The 
officer  swears  the  *defendant  was  not  going  the  direct  way  home.  That  r^ocg 
ought  not  to  be  lef\  to  be  measured  by  the  conscience  of  the  officer.  ^ 
A  party  is  not  bound  to  go  the  nearest  way  home;  and  if  he  do  not  abuse  the 
privilege  for  the  purpose  of  going  about  other  business  of  his  own,  of  which  no 
evidence  appears  on  these  affidavits,  we  must  say  that  he  is  entided  to  his 
discharge. 

Rule  absolute. 
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FREEN  et  al.,  Assignees  of  YOUNG,  a  Bankrupt,  v.  COOPER. 

[2  Marsh.  59.    S.  C] 

In  an  action  by  the  assignees  of  a  bankrupt  for  a  rescue,  the  plaintiflTs  were  permitted,  ofier 
two  terms,  to  ameud  the  declaration,  which  stated  the  wrong  to  be  done  to  themselves, 
by  stating  the  wrong  to  be  done  to  the  provisional  assignees. 

Whether  the  assignees  of  a  bankrupt  can  sue  in  tort  tor  a  tort  committed  against  the 
estate  of  the  provisional  assignees,  quare. 

This  was  an  action  for  the  rescous  of  goods  distrained  upon  the  estate  which 
had  belonged  to  the  bankrupt,  for  rent  due  from  his  tenant,  and  the  declaration 
stated  the  distress  as  made  by  the  plaintiffs,  and  alleged  the  wrong  as  done  to 
their  possession ;  it  was  now  discovered  that  the  tort  had  been  committed  before 
the  assignnnent  to  the  plaintiffs,  during  the  time  that  the  effects  were  vested  in 
the  provisional  assignees;  whereupon  Marshall^  Serjt.,  although  two  terms  had 
elapsed,  now  moved  to  amend  by  adding  other  counts  founded  upon  this  state 
of  facts. 

Btat^  Serjt.,  showed  cause  in  the  first  instance,  contending  that  this  amend* 
inent  was  equivalent  to  an  entire  new  declaration  for  a  new  cause  of  action, 
which  a(\er  two  terms  was  not  admissible. 

Marshall,     It  is  the  same  cause  of  action,  only  differently  described. 

GiBBs,  C.  J.    The  rule  not  to  amend  after  two  terms  applies  only  to  the  add- 
*3591  ^^  ^  count  for  a  new  cause  of  *action,  because,  alter  two  terms  the 
^   plaintiflf  is  out  of  court  unless  he  has  declared,  and  cannot  declare  with- 
out a  new  writ:  but  here  it  is  only  desired  to  state  the  same  cause  of  action  in 
a  different  way,  and  the  rule  does  not  apply .t 

Chaxbre,  J.  It  is  on  the  plaintiff's'  own  risk.  I  have  very  great  doubt 
whether  the  action  can  be  maintained  on  the  amended  declaration.  This  action 
is  in  tort,  and  the  tort  is  committed  against  the  provisional  assignees,  before  the 
plaintiffs'  estate  commenced. 

Rule  absolute  on  payment  of  costs,  the  defendant  having  time 
given  him  to  plead  de  novo, 

t  See  Brown  v.  Crump,  ante,  vi.  300. 


DOE,  on  the  demise  of  THOMPSON  t>,  PITCHER  et  al.t 

[2  Marsh.  61.    S.  C] 

A  gr  nt  of  lands  in  trust  perpetually  to  repair,  and,  if  need  be,  rebuild  a  vault  and  tomb 
siar  ding  on  the  land,  and  permit  the  same  to  be  used  as  a  family  vault  for  the  donor 
am  her  family,  is  not  a  charitable  use  within  the  statute  9  G.  2.  c.  36. 

11  thtre  be  in  a  deed  one  limitation  to  an  use  which  is  a  charitable  use  within  the  statute 
^  ^-  2.  c.  36,  that  statute  does  not,  therefore,  avoid  other  limitations  in  the  same  dned, 
which  are  not  within  the  act. 

This  was  an  ejectment  brought  to  recover  a  farm  called  the  Meeting^houae 
laTm  in  the  parish  of  Rickmansworlh:  on  the  trial  at  the  Hertford  spring 
assizes,  1815,  before  Chambre,  J.,  a  verdict  was  found  for  the  defendants,  with 
liberty  for  the  plaintiff  to  move  to  set  it  aside  and  enter  a  verdict  for  the  plain- 
Ijff*  The  court,  upon  the  motion,  in  Easter  terra,  1815,  directed  the  fiicts  to 
be  staled  in  a  case,  which  in  substance  was,  that  Jane  ffVson,  being  seised  iu 

^  SeQ  a  like  case  between  the  same  parties  in  B.  R.,  3  Maule  &  Sclw.  407. 

3x2 


654  Doe  v.  Pitcher.  M.  T.  1815.  [359 

fee  of  all  *the  premises,  by  lease  and  release,  reciting  that  the  meeting-  tmaa 
house  and  burial  ground,  parcel,  &c.,  (except  the  vault  and  tomb  there-  *- 
inafter  mentioned,)  had  for  several  years  been,  and  then  were  used  by  a  society 
of  Quakers,  at  the  rent  of  2/.  IO9.,  and  that  the  burial  vault  and  tomb  over  the 
same,  standing  upon  the  burial  ground,  had  been  used  as  a  burial  vault  for  the 
family  of  the  relessor,  and  that  she  was  desirous  that  the  meeting-house  and 
burial  ground,  (except  the  vault  and  tomb,  and  the  ground  next  the  north  side 
and  east  end  thereof  for  six  feet,  and  all  ways  thereto  in  and  over  the  burial 
ground,)  should  so  long  as  the  society  of  Quakers  should  think  proper  to  hold 
the  same  under  the  terms  and  conditions  thereinafter  mentioned,  be  held  by 
them  accordingly,  as  a  meeting-house  and  a  burial  ground,  and  the  relessor  was 
also  desirous  that  the  family  burial  vault  and  tomb  should  for  ever  be  kept  in 
repair  for  the  burial  place  of  the  relessor  and  such  of  her  family,  as  should 
choose  or  require  to  be  interred  therein,  and  for  effectuating  those  purposes,  the 
relessor  was  desirous  of  conveying  the  messuage  or  farm,  and  also  the  meeting- 
house, burial  ground,  vault,  and  tomb,  to  the  uses,  &c.,  thereinafter  limited ;  for 
effectuating  these  purposes,  and  in  consideration  of  10«.,  the  relessor,  according 
to  her  estate  and  interest  therein,  and  as  far  only  as  she  could  or  lawfully  might, 
granted  and  released  to  Mavor  and  Smith,  the  Meeting^houae  farm,  with  the 
several  parcels  of  land  thereunto  belonging,  and  also  the  meeting-house,  and 
burial  ground,  and  burial  vault  and  tomb  standing  thereon,  to  hold  the  same  to 
Mavor  and  Smith  and  their  heirs,  to  the  uses,  upon  the  trusts,  and  for  the 
intents  and  purposes  thereinafter  declared,  viz.  as  to  the  meeting-house  and 
burial  ground,  except  the  vault  and  tomb,  and  the  ground  next  the  north  side 
and  east  end  thereof  for  six  feet,  to  the  use  of  Mavor  and  Smith,  their  heirs 
and  assigns,  so  long  as  the  meeting-house  and  burial  ground  ^(except  as  rg^ai 
excepted,)  should  be  used  by  the  society  of  Quakers,  as  and  for  their  ^ 
raceting-house  and  burial  ground,  and  so  long  as  they  should  pay  to  Mavor  and 
Smith,  their  heirs  and  assigns,  the  clear  yearly  rent  of  two  pounds  and  ten 
shillings  at  Michaelmas,  and  also  should  completely  repair  the  meeting-house 
and  the  walls,  &c.,  and  fences  of  the  burial  ground:  it  being  the  intent  of  the 
relessor,  and  the  aforesaid  conditional  limitation  to  the  use  of  Mavor  and  Smith 
being  upon  trust,  that  the  meeting-house  and  burial  ground  should  thenceforth 
Be  held  by  the  society  of  Quakers  in  the  same  manner  as  the  same  had  for 
several  years  past  been  used  by  them,  provided  they  paid  the  yearly  rent,  and 
kept  the  meeting-house  and  burial  ground  in  repair  as  aforesaid ;  and  after  the 
determination  of  that  conditional  estate,  as  to  the  meeting-house  and  burial 
ground,  and  from  and  immediately  after  the  execution  of  those  presents,  as  to 
all  other  the  premises,  to  the  use  and  behoof  of,  and  as  to  the  yearly  rent  of 
two  pounds  and  ten  shillings  during  the  continuance  of  that  conditional  limita- 
tion, in  trust  for,  Mavor,  his  heirs  and  assigns,  subject  to  the  proviso  or  condi- 
tion thereinafter  declared ;  and  immediately  after  the  determination  of  that  con- 
ditional estate,  to  the  only  use  of,  and  in  trust  for  Smith,  his  heirs  and  assigns 
for  ever.  Provided,  and  it  was  thereby  declared,  that  the  estate  and  interest 
therein  before  limited,  in  severally  to  Mavor,  his  heirs  and  assigns,  of  and  in 
the  premises,  were  so  limited  upon  express  condition  that  he  and  his  heirs 
should  at  all  times  thereafter  repair  and  maintain  the  vault  and  tomb,  and  all  the 
brick  work,  stone  work,  rails,  pales,  and  fences  thereto  belonging,  and  if  need 
were,  should  completely  and  entirely  rebuild  the  same,  agreeably  to  their  pre- 
sent dimensions,  and  also  should  at  all  times  permit  the  same  to  be  used  as  a 
family  burial  vault  for  the  interment  of  the  relessor  or  *any  of  her  family,  rtogo 
who  might  desire,  or  be  required  to  be  interred  therein.  And  in  case  ^ 
Mavor  and  his  ht  rs  should  at  any  time  thereafter  neglect  to  repair,  or,  if  need 
were,  to  rebuild  the  vault  or  tomb,  or  should  not  permit  the  vault  to  be  used  as 
a  family  burial  vault  for  the  interment  of  the  relessor,  or  any  of  her  family  who 
might  desire  or  be  required  to  be  interred  therein,  then  the  use,  estate,  and 
interest  thereinbefore  limited  in  severalty  to  Mavor^  and  all  benefit  and  adran- 
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tage  thereof,  should  thenceforth  cease.  Provided  that  Smithy  and  his  heirs  or 
assigns,  might  enter  the  burial  ground  to  view  the  condition  of  the  vault  and 
tomb,  and  of  all  wants  of  reparation  give  notice  to  Mavor,  liis  heirs  or  assigns, 
to  repair  all  such  decays ;  and  provided  that  in  case  the  society  of  Quakers 
should  at  any  time  thereafter,  during  the  trust  thereinbefore  mentioned  for  them« 
and  during  the  lives  or  life  of  the  relessors  Mavor  and  Smithy  or  of  the  sur- 
vivors or  survivor  of  them,  or  within  twenty-one  years  afler  the  death  of  the 
survivor,  be  desirous  of  erecting  a  new  meeting-house  for  their  use  upon  part 
of  the  ground  thereby  released,  near  the  burial  ground,  instead  of  repairing  the 
then  present  meeting-house,  then  the  society  might  make  use  of  any  part  of  the 
orchard  belonging  to  the  farm,  and  next  adjoining  to  the  west  side  of  the  burial 
ground,  so  as  not  to  exceed  in  any  part  from  east  to  west,  twenty-five  feet  from 
the  then  present  west  fence  of  the  burial  ground,  for  the  purpose  of  making 
commodious  ways  to  the  same.  And  immediately  after  erecting  the  same,  such 
new  erected  meeting-house  should  be,  go,  and  remain  to  such  and  the  same 
uses,  upon  such  and  the  same  trusts,  and  subject  to  the  same  conditions  and 
limitations,  as  were  therein  before  expressed  and  declared  respecting  the  then 
present  meeting-house ;  and  then  the  present  meeting-house,  and  the  ground 
*^R^1   ^^^f^oiA  ^^  stood,  should  thenceforth  be,  go,  and  remain  *to  such  and 

^  the  same  uses,  Slc,  as  were  therein  declared  concerning  the  messuage 
and  farm,  other  than  the  land  wherein  the  new  meeting-house  should  be  erected, 
freed,  and  absolutely  discharged  from  the  trust  therein  before  declared  concern- 
ing the  society  of  Quakers.  The  indentures  of  lease  and  release  were  sealed 
and  delivered  by  tlie  rclessor  in  the  presence  of  two  credible  witnesses,  more 
tlian  twelve  calendar  months  before  her  death,  and  were  duly  enrolled  in  chan- 
cery. The  releasor,  by  her  will  subsequently  made,  and  duly  attested  to  pass 
real  estates,  devised  all  her  freehold  property  to  G.  TViomson,  the  lessor  of  the 
plaintifi",  in  fee,  and  on  tlie  9th  of  October,  1810,  died  without  altering  or  revo- 
king her  will,  and  to  the  time  of  her  death  received  the  rents  of  the  Meeting' 
house  farm,  and  of  the  meeting-house  and  burial  ground :  Mavor  since  her 
death  had  become  a  bankrupt,  and  the  defendants  were  his  assignees.  The 
question  was,  whether  the  premises  in  the  declaration  mentioned  passed  by  the 
deeds  before  stated. 

Best,  Serjt.,  contended  that  the  release  of  these  premises  was  void,  and  that 
they,  therefore,  passed  by  the  will  of./.  f'Filson  to  her  devisee.  It  is  admitted 
that  the  meeting-house,  and  burial  ground  did  not  pass  by  the  deed,  because 
they  are  given  upon  uses,  which  are,  within  the  meaning  of  the  statute  9  G.  2. 
c.  36,  charitable  uses;  the  third  section  of  which,  *' absolutely  annulling  and 
avoiding  all  gifts,  grants,  conveyances,  appointments,  assurances,  transfers,  and 
seillements  whatsoever  of  any  lands  made  in  any  other  manner  or  form  than  by 
that  act  is  directed,"  vacates  not  merely  the  estate  which  is  limited  contrary  to 
that  act,  but  the  entire  deed,  and  all  matters  therein  contained,  and,  therefore, 
avoids  this  conveyance  of  the  messuage  and  farm,  and  the  future  use  of  the  pre- 
*3641  ^^^^  meeting-*house,  which  was  intended  to  arise  in  case  of  the  erection 

-I  of  a  new  one.  This  construction  of  the  statute  is  supported  by  the  case 
of  Norton  V.  Simmes,  Hob,  14,  where  it  is  laid  down.  •*  Upon  the  statute 
23  H.  6,  if  a  sheriff  will  take  a  bond  for  a  point  against  that  law,  and  also  for  a 
due  debt,  the  whole  bond  is  void,  for  the  letter  of  the  smtute  is  so;  for  a  statute 
is  a  strict  law,  but  the  common  law  doth  divide  according  to  common  reason, 
and  having  made  that  void  which  is  against  law,  lets  the  rest  stand."  But  fur- 
ther, the  uses  declared  of  the  premises  are  void,  because  the  reservation  of  the 
2/.  10s.  rent  is  a  limitation  for  the  benefit  of  the  donor,  prohibited  by  this 
statute,  and  the  conditional  limitation  over  to  Smith,  a  person  claiming  under 
the  donor,  in  case  Mavor  should  not  repair  the  tomb,  is  also  prohibited  by  the 
first  section.  This  too  is  not  a  grant  of  one  part  for  a  legal  purpose,  and  of  an- 
other part  for  a  prohibited  purpose,  but  the  whole  purports  to  be  conveyed  for 
the  prohibited  use;  it  is  '*  for  effectuating  the  purposes  aforesaid,"  that  the  deed 
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conveys  the  Meeting'tumse  farm,  as  well  as  the  meeting-house  and  the  other 
premises ;  and  another  part  of  the  deed  shows  that  it  was  necessary  to  convey 
the  whole  for  this  purpose;  for  the  donor  has  an  ulterior  object,  namely,  that 
if  the  Quakers  shall  elect  another  spot  for  a  new  meeting-house,  they  shall  be 
at  liberty  so  to  do.  The  whole  of  the  premises  is,  therefore,  liable  to  this  pro- 
hibited use,  until  the  Quakers  have  made  their  election;  the  whole  is  also  liable 
to  the  repairs  of  the  tomb  and  vault  in  case  the  rent  of  2/.  lOs.  be  insufficient 
for  that  purpose. 

BosanqueU  Serjt.,  contra.  It  has  not  been  attempted  now,  since  the  decis- 
ion to  the  contrary  in  the  King's  Bench,  3  Maule  Sp  Selw,  407.  to  argue  that 
the  condition  for  keeping  the  tomb  and  vault  in  repair  is  a  charitable  use.  Nei- 
ther *is  there  any  ground  for  the  position  that  because  the  farm  is  con-  r«oi«- 
veyed  by  a  deed  which  does  contain  a  chariuiblc  use,  the  whole  is  void,  ^  *^ 
either  on  the  words  of  this  statute,  or  on  general  principles.  The  general  prin- 
ciple is,  that  if  any  void  limitation  be  mixed  up  with  good  matter,  whether 
against  a  statute,  or  against  the  common  law,  the  good  part  stands,  the  rest  is 
void.  PigoVa  case,  1 1  Co.  27  b.  But  it  is  said,  if  there  be  a  statute,  the  statute 
over-rides  all.  That  depends  on  the  words  of  the  statute.  The  statute  of  23 
H.  6.  declares  all  bonds  shall  be  void  if  not  made  in  a  certain  form.  A  bond  u 
one  entire  thing,  and  creates  one  entire  debt.  It  is  there  said  the  bond  shall  be 
void,  but  this  statute  does  not  say  that  the  deed  shall  be  void,  but  all  gifts,  grants, 
conveyances,  appointments,  assurances,  transfers,  and  settlements  shall  be  void, 
which  must  be  taken  reddendo  singula  nngulia.  There  are  many  cases  upon 
charitable  uses  in  Chancery,  but  none  wherein  the  whole  settlement  has  been 
set  aside.  The  cases  which  have  been  decided  on  the  property-tax  acts,  are 
much  stronger  than  this,  the  statute  is,  that  all  covenants  and  contracts  for  pay- 
ment of  any  rent  or  interest  without  allowing  the  deduction,  shall  be  void ;  yet 
it  was  held  in  Howe  v.  Singe^  15  East.  443,  that  the  covenant  was  only  void 
pro  tanto.  It  would  be  most  mischievous,  if  a  different  doctrine  were  to  pre- 
vail. Mama  and  Lambert^ a  case,  4  Co.  106.  Ill,  on  the  statute  1  £d,  6.  c. 
14,  which  gave  to  the  crown  lands  given  for  superstitious  purposes.  **If  laud 
of  the  yearly  value  of  20/.  per  annum,  be  given  upon  condition,  or  to  the  pur- 
poses Ibllowing,  to  find  a  priest  to  pray  for  souls,  and  that  the  priest  shall  have 
ibr  his  salary  10/.,  and  to  distribute  between  twenty  poor  men  and  women  other 
10/.  yearly  for  ever  for  their  sustentation,  in  that  case  the  king  shall  have  but 
the  10/.  limited  to  the  priest,  *and  not  the  land;  but  if  the  same  land  had  r«oag 
been  given  to  find  a  priest,  and  for  the  maintenance  of  twenty  poor  men,  '- 
in  that  case  the  king  should  have  all  the  land.'*  If,  then,  the  limitation  of  the 
farm  be  distinct  from  the  limitation  of  the  burial  ground  to  a  superstitious  use, 
there  is  no  pretence  for  saying  that  the  deed  is  void.  There  is  no  pretence  in 
this  case  to  say  that  the  one  is  so  mixed  with  the  other,  that  tlie  court  cmnot 
separate  them.  The  deed  begins  with  a  general  recital  of  the  purposes  <  f  the 
party.  The  heir  at  law  lias  recovered  the  meeting-house  and  burial  gi  >und, 
inasmuch  as  the  limitation  was  void  as  to  that,  and  with  it  is  gone  the  con  *itioa 
for  rebuilding  the  meeting-house  elsewhere.  The  relessee  has  this  farm  s.ibject 
to  repairing  the  tomb  of  the  settler,  which  is  not  a  charitable  use,  and,  the:  *tbre, 
the  statute  need  not  b^  complied  with  in  respect  to  that  limitation ;  and  it  is  no 
objectiun  that  there  is  a  reservation  or  limitation  over  for  the  benetit  of  the  donor: 
the  first  answer  is  satisfactory,  that  the  repair  of  the  tomb  was  no  charitable  use, 
and  therefore  no  matter  whether  a  condition  were  affixed  to  that  estate  or  noL 
The  2/.  10«.  was  not  reserved  out  of  the  farm,  nor  out  of  the  tomb,  but  was  to 
be  paid  by  the  Quakers  out  of  the  meeting-house.  It  is  said  there  is  a  limitation 
to  Smith :  of  the  farm  there  is  so.  But  it  is  no  condition  applied  to  the  meet- 
ing-house :  it  is  no  reservation  out  of  the  charitable  use ;  it  is  a  condition 
applied  to  the  limitation  of  a  farm,  which  the  party  may  well  annex  to  it.  A 
devise  for  keeping  in  repair  a  person's  own  house,  or  the  fences  of  his  field,  is 
not  a  charitable  use.    All  the  cases  respecting  charitable  uses  have  been,  where 
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tome  public  benefit  has  been  intended,  not  for  the  testator*^  own  benefit  A 
devise  Toumity  v.  Bedwellj  6  Yes.  194,  of  a  botanical  garden  near  Chehea,  to 
*3671  ^  ^^^^  "P  ^^^  eyetf  was  held  a  charitable  *use,  because  the  testator  had 
^  said  in  his  will  that  he  thought  it  would  be  a  public  benefit.  The  doc- 
trine held  in  Durour  v.  Moiteux^  1  Ves.  320,  cannot  be  applied  to  this  case. 
That  was  a  bequest  of  1200/.  to  be  laid  out  in  the  purchase  of  lands,  part  of 
which  were  to  be  a  fund  for  a  perpetual  annuity  of  10/.  per  annum,  to  a  minis* 
ter  to  preach  a  sermon  once  a  year  to  his  memory,  which  the  court  held  to  be 
a  charitable  use,  and  also  to  keep  his  tomb-stone  in  repair,  and  the  inscriptions 
legible  thereon  and  upon  the  stone  against  the  wail  reciting  tlie  gift ;  and  the 
court  held  the  latter  part  was  so  mixed  up  with  the  other  that  it  could  not  be 
distinguished,  and  therefore  was  void  for  the  whole:  but  it  never  occurred  to 
the  court  that  the  whole  was  void  because  a  part  was.  Even  supposing  this 
condition  of  maintaining  the  vault  and  tomb  to  be  contrary  to  the  statute,  it  falls 
within  the  principle  that  the  illegal  condition  is  void,  and  the  grant  of  ihe  land 
good,  for  this  not  being  a  case  within  the  statute  of  jEd,  6.,  the  land  does  not 
go  to  the  king. 

Be»t,  in  reply.  The  whole  of  the  limitations  are  to  a  charitable  use.  Duroztr 
v.  MoUtux,  is  in  point  for  the  plaintifi^.  It  is  said,  this  is  a  selfish  use.  But 
the  keeping  a  tomb  for  the  donar's  self  and  his  family,  is  not  like  the  keeping 
up  a  house  for  himself  and  his  family  ;  it  is  the  perpetuatmg  an  idle  vanity,  as 
Lord  Bardwicke,  expresses  it,  but  it  is  not  therefore  the  less  a  charitable  use. 
Toe  purchasing  masses  for  the  soul  of  a  donor  is  as  selfish  as  this,  yet  it  does 
not  therefore  cease  to  be  a  superstitious  use.  In  PigoCa  case,  where  Lord 
Coke,  speaks  of  conditions  which  are  against  law,  it  must  be  intended  of  com- 
mon law:  if  they  were  against  a  statute,  it  would  have  been  so  expressed.  '1  he 
counsel  *for  the  defendant  has  not  impugned  the  distinction  between  iii< 
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Norton  v.  ^immeSf  has  been  recently  recognized  in  Greenwood  v.  The  Bishop 
d^'  London;  ante,  v.  727,  and  though  there  was  clear  simony,  the  court  heid 
uiat  it  only  vacated  what  was  simoniacal,  and  they  maintained  what  was  gooJ. 
The  property-tax  act  does  not  avoid  the  whole  assurance:  it  makes  void  only 
tae  *'covt;naiit  or  contract."  It  is  said,  if  a.  part  be  given  to  superstitious  uses, 
and  part  not,  ihe  first  only  goes  to  the  king ;  but  that  is  by  reason  of  the  words 
of  the  statute,  which  are,  that  so  much  as  is  given  for  superstitious  uses  shall 
pass  to  the  king.  The  whole  deed  therefore  is  to  all  intents  void.  No  answer 
has  been  given  to  the  second  ground.  At  all  events  the  plaintiff  is  entitled  to  a 
verdict ;  lor  if  the  use  declared  of  the  meeting-house  is  a  charitable  use,  then 
the  ground  destined  for  a  future  meeting-house  is  direcUy  given  for  a  charitable 
use,  and  the  plaintiff  must  recover  for  that :  if  otherwise,  the  society  of  Quak- 
ers may  immediately  take  that  land  and  apply  it  to  that  use :  but  in  truth  the 
gift  is  all  one,  and  the  limitations  not  several  but  one,  and  the  plaintiff  must 
uierefore  recover  the  whole ;  at  most  the  uses  are  several.  The  preamble  of 
ihe  statute  43  Eliz,  c.  4,  has  been  mentioned  as  an  enumeration  of  charitable 
uses,  which  contains  none  for  the  sustentation  of  tombs ;  but  the  inference  is 
not  fair,  for  that  statute  is  restricted  to  charitable  uses  stricUy  so  called,  but  the 
preamble  of  tiiis  act  shows  that  it  meant  to  go  beyond  that  line.  The  mischief 
luieuded  to  be  hereby  remedied  was  the  rendering  property  inalienable,  to 
which  this  grant  expressly  tends,  for  the  benefit  of  no  person  whatever,  but  only 
to  perpetuate  the  vanity  of  this  lady  and  her  posterity,  which  is  directly  witlua 
tile  mischief. 

*aA01  *Gi8Bs,  C.  J.  This  is  an  ejectment  brought  for  the  recovery  of  certain 
J  premittes  in  Hertfordshire,  As  to  a  part  of  the  premises,  namely,  the 
meeting-house  and  burial  ground,  I  am  now  to  take  it,  tliat  tliey  have  been 
already  recovered  by  ejectment,  and  that  this  action  is  brought  for  the  residue;, 
and  the  question  is  whether  the  deed  be  void  as  to  that,  by  the  statute  9  G.  2*. 
€.  37.  It  is  argued  to  be  void  on  three  grounds.  First,  if  it  be  void  as  to  pacl 
Vol.  L— 63. 
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it  18  said,  it  must  be  void  as  to  the  whole.  If  the  objection  had  been  derived 
from  the  common  law,  it  is  admitted,  that  would  not  be  the  consequence ;  but 
it  is  urged  that  the  statute  makes  the  whole  deed  void.  As  the  counsel  for  the 
plaintiff  puts  it,  tliere  is  no  diilerence  between  a  transaction  void  at  common 
law,  and  void  by  statute:  if  an  act  be  prohibited,  the  construction  to  be  put  ou 
a  deed  conveying  property  illegally,  is,  that  the  clause  which  so  conveys  it,  is 
void  equally,  whether  it  be  by  statute  or  common  law :  but  it  may  happen  that 
the  statute  goes  further,  and  says  that  the  whole  deed  shall  be  void  to  sill  intents 
and  purposes ;  and  when  that  is  sp,.  the  court  must  so  pronounce,  because  the 
legislature  has  so  enacted,  and  no4  because  the  transaction  prohibited  is  ille^L 
I  cannot  find  in  this  act  any  words  which  make  the  entire  deed  void.  The 
words  are,  **all  gifts,  grants,  conveyances,  appointments,  assurances,  transfers, 
and  settlements  whatsoever,  of  aay  lands,  or  of  any  estate  or  interest  thereinv 
shall  he  absolutely  and  to  all  intents  void.**  1  think  this  grant  of  that  interest 
in  Und,  which  by  the  terms  of  the  grant  is  to  be  applied  to  a  charitable  use,  is 
void ;  but  I  think  the  statute  makes  nothing  more  void,  and  that  the  deed,  so 
far  as  it  passes  other  lands,  not  to  a  charitable  use,  is  good.  Therefore  that 
afgument  fails.  The  (^aintilT's  counsel  next  insists  that  Uie  residue  of  the  land 
is  applicable  to  a  charitable  use,  because  the  conditioa  is  that  the  donee  shaU 
keep  in  repair  a  *vault  to  receive  the  l)ody  of  the  donor  or  any  of  her  r^^Q 
family.  We  agree  with  the  Court  of  King's  Bench,  that  this  is  not  a  '- 
charitable  use,  aiui  the  plaintiff's  counsel  seemed  to  feel  the  alignment  that  this 
was  not  a  charitable  use,  and  therefore,  tried  to  aigue  that  this  was  a  qtia^i 
charitable  use,  and  that  the  statute  meant  to  include  all  provisions  tending  to 
perpetuities.  It  certainly  means  to  provide  against  perpetuities  in  limitations 
uf  lands  for  charitable  uses,  but  it  is  confined  to  those  uses.  It  is  next  urged 
that  the  conveyance  is  void,  because  it  is  subject  to  the  right  of  the  society  of 
Quakers,  to  take  any  part  of  the  land  when  they  please.  It  is  a  sufficient 
^answer,  that  no  part  is  now  appropriated  to  that  purpose,  and  that  that  part  of 
the  deed  being  determined  to  be  void  by  the  statute,  in  which  we  agree,  they 
never  can  possess  it ;  there  must  therefore  be 

Judgment  for  the  defendantt 

t(S«e  Bridgman*»  tdiiion  of  Duke's  Law  of  Charitable  Uses,  chap,  x.,  where  all  tke 
cases  on  this  subject  are  collected  aiid  methodically  arranged.] 


miller  v.  parnell 

[2  Marsh.  78.   S.  C] 

If  a  she  riff  makes  a  seimre  under  a  writ  of  Jleri  facia*  ^  the  plaintiff  cannot  take  the  defend 
ant  in  execution  under  a  writ  of  cipias  ad  aatixfaciendumt  till  ihe  writ  of  fieri  Jiuiasi» 
returned,  though  he  abandons  the  seizure  of  the'goods. 

Lens,  Seijt*,  had  on  a  former  day  obtained  a  rule  nUi  to  discharge  out  of 
custody  the  defendant,  who  had  been  taken  in  execution  under  a  writ  of  capias 
ad  satisfaciendum,  upon  the  ground  that  the  plaintiff  had  previously  sued  out 
a  writ  of  fieri  facias  t  under  which  the  sheriff  had  seized  goods  of  greater  value 
than  the  anM)unt  of  tlie  judgment,  which  writ  was  not  yet  returned. 

Best,  Serjt.,  on  this  day  showed  cause  against  the  rule,  upon  the  ground  that 
the  plaintiff  had  not  sold  the  goods  taken  under  the  writ  of  fieri  facias,  but  had 
after  some  weeks  abandoned  that  process,  which  he  contended  that  he  was  at 
liberty  to  do,  and  thereupon  to  'sue  out  his  writ  of  fieri  facias.  It  was  r,^.* 
the  common  practice,  he  said,  to  sue  out  a  writ  of  fieri /ada»  and  a  wnt  L 
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o(  capias  ad  satisfaciendum  together.  The  merely  seizing  and  abandoning  the 
property,  is  not  such  an  execution  of  the  process,  as  needs  delay  the  issuing  of 
the  second  writ  till  the  first  is  returned. 

Lensy  in  support  of  his  rule,  contended  that  the  writ  of  fieri  facias^  while  un- 
returned,  would  always  be  a  sufficient  plea  for  the  plaintiff  or  the  sheriff  in  tres- 
pass for  the  seizure  of  the  goods,  and  that  it  therefore  ought  to  be  returned,  be- 
cauBe  the  plaintiff  ought  not  in  justice  to  be  furnished  at  the  same  time  with  a 
legal  justification  for  taking  and  detaining  both  the  goods  and  the  body.  Even 
a  testatum  feri  facias  to  levy  the  residue,  cannot  legally  be  sued  out  before  the 
return  of  the  first  writ,  Coppendale  v.  Debonnaire,  Barnes,  213.  The  plaintiff 
is  bound  first  to  state  to  the  court  what  he  has  done  under  the  first  writ,  and 
obtain  their  permission  to  abandon  it,  before  he  can  sue  out  the  further  process. 

Per  curiam.  No  doubt,  a  plaintiff  having  sued  out  a  writ  of  feri  facias , 
may,  if  he  pleases,  omit  to  execute  the  fieri  facias  ^  and  take  out  a  writ  of  capias 
ad  satisfaciendum^  and  execute  that  before  the  feri  facias  is  returned  or  return- 
able. But  there  is,  also,  no  doubt  that  if  the  plaintiff  does  execute  his  feri 
facias,  he  cannot  have  a  writ  of  capias  ad  satisfaciendum  till  the  feri  facias 
is  completely  executed  and  returned.  This  is  a  middle  case.  So  far  as  the 
defendant  is  concerned,  the  goods,  to  the  extent  of  their  value,  have  been  levied ; 
and  ihe  question  is,  whether  the  plaintiff,  after  taking  them,  may  change  his 
mind,  and  sue  out  a  writ  of  capias  ad  satisfaciendum  without  returning  his 
'3721  ^^^^^^  ^^^^  ^^  *^^^^  might  be,  it  would  confer  a  power  that  might  be 
^  much  abused.  If  ihe  feri  faciei  be  returned,  there  is  something  to  bind 
the  plaintiff,  and  to  limit  for  how  much  he  shall  have  the.  body,  by  showing 
how  much  he  has  already  gotten.  If  a  plaintiff  might  take  goods  under  a  feri 
faciaSy  and  hold  them  a  month,  or  the  greater  part  of  the  long  vacation,  and  then 
change  his  mind,  and  say,  **  1  will  not  sell,  but  will  take  the  body  of  the  defend- 
ant under  a  capias  ad  satisfaciendum"  it  might  be  the  engine  of  very  great 
oppression.  The  plaintiff  may,  by  the  practice  of  the  court,  sue  out  both  these 
processes  together,  if  he  will,  and  may  use  either  the  one  or  the  other,  as  he 
sees  advisable,  but  by  using  the  feri  facias^  first,  he  makes  his  election,  and 
after  having  so  elected,  he  cannot  use  the  other  process,  till  after  the  return  of 
the  first.  We,  therefore  think,  that  this  writ  of  capias  ad  satisfaciendum, 
being  sued  out  after  the  feri  facias  had  issued,  and  ader  the  sheriff  had  taken 
the  goods  under  it,  and  before  its  return,  cannot  be  supported. 

Rule  absolute,  but  on  the  terms  of  bringing  no  action 
against  the  sheriff. 


,3^3-1  ♦FORSTER,  Demandant;  FORSTER,  Tenant;  DARCY  BOLTON, 
^  et  ux.  Vouchees. 

The  court  will  not  amend  a  warrant  of  attorney,  which  is  the  deed  of  the  party. 

Where  the  vouchee's  warrant  of  attorney,  in  a  recovery,  omitted  in  the  body  of  the  war- 
rant to  express  against  whom  the  plea  of  land  was.  wherein  the  attorney  was  made,  but 
it  appeared  by  the  pracipe  engrossed  at  the  head  of  the  warrant  of  attorney,  who  the 
demandant  was,  the  court  held,  that  the  authority  must  refer  to  that  plea  described  by 
the  praecipe  and  permitted  the  recovery  to  pass. 

The  vouchees,  who  lived  in  Canada,  had  in  this  recovery  put  in  their  place 
two  persons  named,  **  as  their  attorneys  jointly  and  severally  to  gain  or  lose  in  a 
plea  of  land,"  not  saying  "  against  Samuel  Forster,"  the  demandant,  as  they 
regularly  ought  to  have  done  ;  and  upon  account  of  this  omission,  the  oflicers 
refused  to  perfect  the  recovery.  Frere,  Serjt.,  now  moved  to  amend  the  war- 
rant of  attorney,  by  inserting  the  words  **  against  Samuel  Farster^^*  upon  th# 
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authority  of  the  cases  of  Shaw,  demandant ;  Le  Blane^  tenant ;  Bamsay  and 
lyife,  voueheea^  ante,  iv.  98:  and  O^Brien,  vouchee^  ante,  iv.  196,  and  the 
court  expressing  dissent,  he  was  supported  by  the  secondary,  who  stated,  that 
it  had  long  been  the  daily  practice  of  the  court  to  amend  warrants  of  attorney. 
This  motion  being  disallowed,  he  then  moved  that  the  recovery  might  pass  not- 
withstanding the  omission  of  these  words,  for  which  he  conceived  there  was 
sufficient  authority  on  the  face  of  the  instrument.  By  the  practice  of  this 
c!Ourt,  the  prxcipe  is  engrossed  at  the  head  of  the  same  parchment  on  which  the 
warrant  of  attorney  is  taken,  and  the  prmcipe  is,  **  command  William  Martin 
ForifUr^  that  justly  and  without  delay  he  render  to  Samuel  Forster,  &c.  :*' 
from  whence  it  may  be  plainly  collected  that  the  plea  of  land  in  which  Dnrcty 
Bolton  and  wife  make  their  attorneys,  is  the  plea  of  land  against  Samuel 
Forster  in  the  same  instrument  above  mentioned,  and  the  warrant  of  attorney 
is  therefore  in  its  present  state  sufficient.  Enough  appears  on  the  face  of  it  to 
*guard  against  fraud,  by  rendering  it  impossible  that  the  parties  who  rcn^-i 
executed  it  should  not  know  by  the  perusal,  what  the  transaction  was,  '- 
and  it  plainly  appears  by  the  context,  that  the  omission  was  accidental. 

'i'he  court  held,  as  to  the  proposed  amendment,  that  the  cases  cited  were  not 
well  considered,  and  when  tliey  passed,  it  was  not  adverted  to,  that  the  instru- 
ment sought  to  be  amended,  was  the  deed  of  a  party.  They  could  not  take  oa 
themselves  to  make  it  appear  that  the  party  had  executed  a  different  deed  from 
that  which  he  really  did  execute.  But  they  allowed  the  recovery  to  pass,  on 
the  ground  on  which  it  was  very  properly  moved  by  the  counsel.  The  prac- 
tice of  the  court  required  the  instrument  to  run  in  that  form,  containing  a  recital 
of  the  writ,  whereby  it  appeared  who  were  the  parties  to  the  plea.  They, 
therefore,  thought  the  warrant  of  attorney  must  be  taken  to  refer  to  the  plea  o( 
land,  the  commencement  of  which  was  therein  above  stated,  and  that,  therefore, 
it  was  in  substance  a  making  of  an  attorney  in  that  plea. 

Hat. 

lu  the  case  of  another  recovery  moved  by  Blosaet^  Seijt,  on  the  last  day  o( 
this  term,  where  there  was  a  similar  omission  in  the  warrant  of  attorney  to 
name  the  tenant  against  whom  the  plea  of  land  was,  the  court  in  like  manner 
permitted  the  recovery  to  pass,  supplying  the  defect  by  reference  to  the  prxcipe 
at  the  head  of  the  warrant  of  attorney .t 

t  [See  post.  632. 7  Taunt.  434.] 


♦EVERTH  V.  HANNAM.  ['375 

[2  Marsh.  72.   8.  C] 

Where  the  master  of  a  vessel,  condemned  for  a  breach  of  blockade,  swore  he  was  boand 
for  another  destination,  held,  that  this  did  not  so  disaffirm  his  owner's  pririty  and  con* 
sent  to  the  breach  of  blockade,  as  to  enable  the  plaintiff  to  recover  as  for  a  loss  by  bar* 
ratry. 

This  was  an  action  upon  a  policy  of  insurance  at  and  from  any  port  or  ports 
in  Jutland  to  Leith,  effected  in  1814,  for  2000/.  upon  the  ship,  and  1000/.  on 
tlie  freight :  and  a  loss  was  alleged  by  seizure  by  persons  unknown.  Upon 
the  trial  of  the  cause  at  the  sittings  after  Trinity  term,  1815,  at  GtHldhall,  be- 
fore Gibbs,  C.  J.,  it  appeared  that  the  vessel  was  laden  with  barley,  rye,  and 
oats,  and  that  she  was  lost,  being  taken  by  the  Swedes,  The  power  of  Sweden 
was  then  blockading  Norway^  and  had  notified  the  blockade  to  Great  Britain, 
The  master  of  the  vessel,  being  examined  as  a  witness,  stated  that  the  ship  was 
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bound  for  Leilh^  but  that  the  had,  against  hia  will,  been  driven  by  a  current 
nearer  to  the  coast  of  Norway  than  he  intended  to  have  gone,  that  he  did 
not  intend  to  go  into  any  port  of  Norway^  and  that  when  he  was  taken 
he  was  steering  direct  for  Leith.  The  defendants  proved  a  sentence  of  the 
Swedish  court  of  admiralty,  condemning  the  vessel  upon  the  ground  of  her 
having  violated  the  blockade  of  Norway^  and  insisted  thai  was  an  answer  to 
the  plaintiff's  case,  being  conclusive  evidence  of  the  fact,  and  that,  therefore, 
the  master's  testimony  could  not  be  received  to  the  contrary.  The  plaintiff 
urged  that,  admitting  the  Swedish  sentence  to  be  conclusive  evidence,  it  went 
no  further  than  the  point  of  the  breach  of  blockade,  but  did  not  disprove  the 
master's  evidence  tliat  the  vessel  was  bound  for  /^i/A,  which  was  consistent 
with  the  sentence,  by  supposing  that  the  master  had  barratrously  carried  the 
siiip  towards  the  coast  of  Norway^  and  upon  tliis  proof  of  barratry,  the  plaintiff 
was  still  entitled  to  recover.  The  defendant  insisted  that  the  evidence  did  not 
clearly  raise  the  inference  of  barratry,  but  he  uiged  that  even  if  the  fact  were 
*3761  ^^*  ^^^  *plaintiif  could  not  recover  on  this  declaration,  because  there 
^  was  no  count  for  barraury.  A  verdict  passed  for  the  plaintiff,  subject 
to  three  points,  which  his  lordship  reserved,  first,  whether  the  sentence  conclu- 
sively proved  a  breach  of  the  blockade ;  secondly,  whether  the  sentence  proved 
the  master  to  have  committed  an  act  of  barratry;  and  thirdly,  whether  the  plain- 
tiff could  recover  without  a  count  averring  a  loss  by  barratry. 

Accordingly,  Vaughan^  Serjt.,  in  this  term  obtaitied  a  rule  niai  to  set  aside 
the  verdict,  and  enter  a  nonsuit,  against  which 

Shepherd^  Solicitor-General,  and  iitst^  Serjt.,  showed  cause :  As  to  the  first 
point,  they  admitted  the  sentence  was  conclusive  evidence  of  the  breach  of 
blockade,  hut  that  the  master's  testimoney  was  to  be  received,  so  far  as  it  * 
was  consistent  with  it.  As  to  the  third  point,  the  existence  of  a  more  re- 
mote cause  of  loss,  which  occasioned  tJie  immediate  cause  alleged  in 
the  declaration,  cannot  be  set  up  to  disprove  the  existence  of  the  imme- 
diate cause  alleged,  Hodgson  v.  Malcolm^  2  New  Rep.  336.  Nor  is  it  ne- 
cessary to  suite  the  remote  cause.  IJtyman  v.  Parish j  2  Campb.  149.  ll', 
indeed,  the  more  remote  cause  were  the  act  of  the  plaintiff,  then  it  would  be  a 
defeuce,  not  because  it  disproved  the  allegation  of  the  immediate  cause  of  the 
loss,  but  because  the  plaintiff  could  not  recover  for  a  damage  occasioned  by  his 
own  act.  The  immediate  cause  of  the  hiss  here  was  by  seizure  occasioned  by  a 
breach  of  blockade,  the  more  remote  cause  which  occasioned  the  breach  of  block- 
ade is  not  proved  to  have  been  the  act  of  the  plaintiff:  the  result  of  the  evidence 
is,  that  it  was  by  the  act  of  the  roaster,  which  is  barratry,  a  risk  against  which 
the  defendants  insure  him.  There  is  sufficient  evidence  of  barratry  to  warrant 
*3771  ^^  ^finding  of  the  jury.  The  declaration  shows  a  sufficient  ground  of 
-1   action,  and  the  plaintiff  has  proved  all  his  averments. 

Vauglum^  in  support  of  his  rule,  utged  that  it  was  not  every  deviation  from 
the  ship's  course  that  constituted  barraU-y,  the  master  might  have  broken  the 
blockade  through  ignorance  or  unskilful  navigation.  The  declaration  was  not 
proved,  for  it  averred  that  the  loss  happened  while  the  ship  was  proceeding  on 
the  voyage  insured,  whereas,  the  evidence  was,  that  she  was  far  out  of  her 
destined  course  when  she  was  seized.  But  the  evidence  fails  on  another  ground. 
It  docs  not  necessarily  happen  that  the  fact  is  as  tlie  sentence  represents  it ;  for 
the  purpose  of  showing  the  ground  of  condemnation,  the  sentence  is  conclusive 
evidence,  but  not  for  other  purposes ;  and  it  is  not  to  be  attended  with  all  the 
same  consequences  and  inferences  as  if  the  fact  were  true.  Therefore,  the  sen- 
tence is  no  evidence  that  the  act  of  the  master  was  barratrous ;  and  there  is  no 
other  evidence  of  barratry  in  the  cause.  The  whole  of  the  captain's  testi- 
mony must  be  taken  together,  or  wholly  rejected.  But  if  there  were  barratry, 
the  plaintiff  could  not  recover  on  this  declaration,  for  it  gives  no  notice  what- 
ever to  the  defendant  that  he  is  to  prepare  to  meet  a  claim  founded  on  barratry. 

Cur,  adv,  vulL 
8K 
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Gbbbs,  C.  J.,  now  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  policy  of  insurance.  The  question  is,  whether  the 
assured,  shut  out  from  his  right  (o  recover  in  the  first  instance  by  proof  of  the 
violation  of  the  blockade,  has  replaced  himself  in  a  situation  to  recover,  by  proof 
that  it  was  the  master,  and  not  the  plaintiff*,  who  had  been  violating  the  block- 
ade. The  plaintifir  started  this  case,  by  the  ina8ter*8  swearing  he  *wa8  p^«._ 
off  Norway^  sailing  for  Leith^  and  was  there  seized :  this  evidence,  if  '• 
it  stood  alone,  would  entitle  the  plaintiflf  to  recover.  The  defendant  put  in  a 
sentence  of  condemnation  for  breaking  the  blockade.  The  plaintiff  contended 
that  so  much  of  the  captain's  evidence  might  be  received,  and  must  be  believed, 
as  was  not  inconsistent  with  the  sentence  ;  that  when  the  master  swears  he  was 
making  Leith  direct,  we  must  disbeheve  him,  and  believe  that  he  did  break  the 
blockade  of  Norway^  but  that  we  must  believe  that  he  did  it  without  the  direc* 
tions  of  the  owner,  and  that,  therefore,  he  is  guilty  of  barratry.  On  conside* 
ration  we  think  that  this  is  not  sufficient  evidence  so  to  &x  the  master  with  bar- 
ratry as  to  entitle  the  plaintifT  to  recover,  without  much  more  inquiry.  The 
master  cannot  be  fixed  with  barratry,  unless  he  acts  criminally ;  we  cannot  raise 
that  charge  on  the  loose  expression  that  he  was  bound  for  Leith  ;  he  might  be 
80,  and  yet  might  have  orders  to  touch  in  Norway.  Observe,  it  is  on  this 
ground,  that  we  think  there  ought  to  be  a  further  inquiry ;  we  do  not  decide  on 
the  point  of  pleading,  nor  whether  a  sentence  of  condemnation  is  conclasive 
evidence  up  to  the  extent  of  fixing  barratry  on  the  master ;  we  only  say  that  in 
this  case  there  is  not  sufficient  evidence  to  prove  barratry.  We,  therefore, 
think  that  the  rule  must  be  absolute  for  a  nonsuit. 

Rule  absolute. 


•BAXTER  V.  MORGAN.  [WO 

[2  Marsh.  80.  S.  C] 

The  court  will  not  compel  a  defendant  resident  abroad  to  give  security  for  costs,  ss 
the  price  of  compelling  the  plainiiiTi  resident  abroad,  to  give  the  defendant  security  for 
costs. 

Shepherd,  Solicitor-General,  moved  that  the  plaintiff,  who  resided  in  Scotland 
might  give  security  for  costs.  Lens,  Serjt.,  in  the  first  instance  opposed  the 
motion,  upon  the  ground  that  the  defendant,  who  was  in  this  country  when  the 
action  was  commenced,  now  resided  abroad :  he,  therefore,  prayed  that  the 
security  might  be  mutual.  In  the  case  of  Be  la  Preuve  r.  The  Due  de  Biron, 
the  Court  of  King's  Bench  refused  to  enforce  security  for  costs  till  the  defend- 
ant had  put  in  bail,  and  though  this  action  was  not  commenced  by  bailable  pro- 
cess, the  plaintiff  ought  to  have  security  for  his  debt  and  costs,  if  he  gave  security 
for  paying  costs. 

Per  curiam.  The  reason  is  not  mutual.  The  mischief  is  precisely  the 
same,  whether  the  defendant  resides  in  this  country  or  not.  The  plaintiff  must 
give  security. 

Rule  absolute. 
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MOORE  «.  BOW  MAKER. 

12  Marsh.  81.  S.  C] 

A  defendant  in  replevin  does  not,  by  giving  time  to  (he  plaintiff  in  replevin,  discharge 

the  sureties  in  the  replevin  bond. 

This  was  an  action  brought  upon  a  replevin  bond,  which  the  defendant  had 
executed  as  surety  for  Shirreff\  a  tenant  of  the  plaintiff,  upon  the  occasion  of  a 
distress  for  rent  made  on  the  19ch  of  January^  1814.  On  the  3d  of  March^ 
18 14,  at  the  assizes  for  Suffolk^  m  another  replevin  cause  pending,  and  then  about 
*3a01  ^^  ^  ^^^^^  between  the  same  parties,  Shirreff  gave  a  cognovit,  *subject 
-^  to  a  reference,  which,  comprehending  all  differences  respecting  rent,  em- 
braced the  replevin  which  was  the  occasion  of  the  defendant's  bond,  but  it  was 
expressly  agreed  between  the  parties,  that  nothing  in  their  agreement  contained 
should  discharge  the  sureties  in  the  replevin  of  the  19th  of  January^  1814,  and 
that  no  proceedings  should  be  had  in  that  replevin  cause  pending  the  reference. 
This  reference  and  agreement  were  entered  into  without  the  knowledge  of  the 
defendant.  The  arbitrators  awarded  in  July,  1814,  that  Shirreff  ^\\o\i\i\  pay  the 
rent  on  the  8th  of  August,  1814,  and  the  plaintiff,  under  the  cognovit,  on  the 
7th  of  September,  entered  up  judgment,  and  took  in  execution  the  stock  of  Shir- 
ffffy  and  that  being  insufficient,  arrested  him  for  the  residue  :  he  was  in  con- 
sequence rendered  unable  to  carry  on  his  farm,  and  absconded,  leaving  the 
defendant  liable  on  this  bond.  The  plaintiff  had  removed  the  replevin  cause 
into  this  court  by  writ  of  accedaa  ad  curiam  on  the  14th  of  April,  1814,  gave 
a  rule  to  declare  in  replevin  on  the  25th  o(  May,  1814,  and  on  the  25th  of  Jan- 
uary,  1815,  and  not  sooner,  signed  judgtnent  of  non  proa  for  want  of  a  decla- 
ration, issued  a  writ  of  retorno  hahendo  on  the  1st  of  February,  1815,  and 
issued  a  capias  against  the  defendant  on  the  6th  of  June,  1815,  returnable  in 
three  weeks  of  the  Holy  Trinity.  Upon  these  facts,  Pell,  Serjt.,  had  obtained 
a  rule  nisi  to  set  aside  the  proceedings  in  this  action,  contending  that  the  plain- 
tiff having  by  the  reference  given  time  to  Shirreff,  had  tliereby  discharged  the 
defendant,  and  the  other  surety  in  the  replevin  bond. 

Best,  Serjt.,  now  showed  cause.  This  rule  has  been  obtained  upon  a  sup- 
posed analogy  to  the  cases  of  bail.  But  the  facts  are  not  similar ;  all  the  cases 
where  bail  have  been  discharged  have  proceeded  on  the  ground  that  the  bail  are 
*3811  ^^^  ^  ^"^®  prevented  from  doin<;  that  which  they  ^have  a  right  to  do.  In 
^  the  case  oi  Brickwood  v.  Anniss,  ante,  v.  614,  the  court  held  that  as 
the  bail  were  not  prevented  from  surrendering  their  principal,  they  were  not 
discharged.  It  is  common  practice  to  take  a  verdict  at  nisi  prius  subject  to  a 
reference,  but  it  never  yet  was  heard  of,  that  by  referring  a  cause,  the  bail  were 
discharged  in  a  case  where  there  has  been  a  verdict.  The  bail  may  be  put  in 
a  worse  situation,  and  yet  not  discharged,  by  the  defendant  giving  a  cognovit,  for 
he  thereby  accelerates  execution  ;  but  it  was  nevertheless  held  in  Hodgson  v. 
^  It  gent,  5  T.  R.  277,  that  the  bail  were  not  thereby  discharged ;  but  independ- 
ently of  that  case,  which  has  been  questioned,  the  principle  on  which  the  bail 
iu%  discharged  or  not  discharged  by  a  cognovits  is  laid  down  in  Crofts  v.  John- 
son, ante,  v.  319,  and  Bow^Jield  v.  Tower,  ante  iv.  456,  and  it  does  not  entitle 
the  defendant  to  his  present  application. 

Pell,  contra,  urged  that  that  principle  did  not  operate  to  prevent  his  making 
the  rule  absolute.  The  agreement  of  3d  March,  1814,  and  all  the  subsequent 
proceedings  in  consequence  thereof,  took  place  without  the  privity  of  the  defend- 
ant, who  in  consequence  of  Shirreff  and  the  plaintiff  entering  into  these  terms, 
>va6  deprived  of  all  chance  of  indemnity.  If  the  replevin  cause  in  which  the 
defendant  was  surety,  had  gone  on  to  judgment  in  the  regular  course,  probably 
the  present  defendant  could  in  some  manner  have  proceeded  against  those  good» 
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which  the  plaintiff  in  Sqttember  took  in  esecution.  If  the  now  plaintifT  had 
used  due  diligence,  he  might  have  had  judgment  of  non  proa  against  Shirnff 
on  30th  May 9  1814,  whereas  the  defendant  has  no  notice  of  any  proceedings 
till  June,  1815,  and  in  the  mean  time  all  the  property  is  swept  away,  *out  r^noo 
of  which,  if  the  plaintiff  had  proceeded  with  diligence  in  the  replevin  ^ 
suit,  the  defendant  would  have  had  the  opportunity  to  indemnify  himself  by  an 
action  against  the  principal. 

GiBBS,  G.  J.  The  principle  was  first  adopted  in  the  Court  of  Chancery, 
that  if  a  creditor  gives  time  of  payment  to  his  principal  debtor,  without  giving 
notice  to  the  surety,  the  surety  no  longer  remains  liable  to  the  debt.  The 
courts  of  law  in  late  days  have  acted  on  the  same  principle,  and  applied  it  to 
the  case  of  bail;  for  when  the  plaintiff  has  given  time  to  the  principal,  the  bail 
are  put  in  a  new  situation ;  for  as  the  plaintiff  could  not  during  that  time  take 
the  defendant  so  neither  can  the  bail,  whose  right  grows  out  of  the  plainufT's. 
But  what  is  the  present  case  ?  Sureties  in  replevin  cannot  at  any  time  take 
the  goods  of  the  plaintiff  and  restore  them  to  the  avowant.  As  to  the  other 
part  of  the  case,  the  agreement  between  the  plaintiff  and  defendant  to  refer 
resembles  a  rule  to  refer  the  quantum  of  damages,  and  there  the  bail  are 
answerable  for  the  amount:  this  has  no  resemblance  to  the  case  where  the  bail 
are  prevented  from  rendering  the  principal,  and,  therefore,  there  is  no  ground 
for  the  application. 

Rule  dischaiged.t 

t  [See  7  T&ant.  97,  Moore  v.  Bavmaker.  In  Pain  v.  Packard,  13  Johns.  174.,  in  an 
action  against  A.  d&  B.,  on  their  joint  note  to  the  plaintiff.  A.  pleaded  that  he  signed  the 
note  as  surety  for  B.,  and  reauested  the  plaintiff  to  collect  the  note  imraediateiy  of  6., 
who  was  then  solvent;  but  the  plaintiff  neglected  to  proceed  against  B.  till  he  became 
insolvent  and  absconded,  whereby  the  money  aa  against  B.  was  lost — ^held  s  good  plea, 
on  demurrer.  See  also  1  Gallison  34,  Hur$t  v.  U.  States,  13  Johns.  283,  The  People  v. 
Beerner  et  al.  7.  ib.  336,  The  Peovle  v.  Janeen.  10  ib.  587,  Sathbone  v.  Warren,,  Kirby'a 
Kep.  193,  Barnard  v.  Norton,  ibia.  397,  Veming  v.  Norton.  Addison's  Rep.  55,  Grakom 
v.  Goudy.  2  Gaines  Gas.  in  Er.  1,  iMdloto  v.  Simond.  10  East  34,  Trent  Navigation  Com- 
pany v.  Harley,  14  ib.  510,  Naw  et  al,  v.  Bowles.  1  Haddock's  Gfaan.  191.  17  Maa^ 
Kep.  591.] 


•GERNON  V.  The  ROYAL  EXCHANGE  ASSURANCE.    [*383 

[2  Marsh.  88.    S.  G.] 

An  assured  is  entitled  to  a  retisonable  time  for  acquiring  a  full  know  edge  of  the  state  of  a 
damoged  cargo,  before  he  is  bound  to  elect,  whether  he  shall  abandon  to  the  under- 
writers as  for  a  total  loss. 

Where  a  cargo  of  sugar  damaged  by  sea  water  came  into  port  on  the  20th  of  December, 
began  to  be  unshijpped  and  examined  on  the  2l8t,  but  the  assured  did  not  receive  the 
complete  report  of  the  survey  till  the  7th  of  January,  held  that  an  abandonment  on  the 
7th  of  January  was  made  within  a  reasonable  time,  though  the  plaintiff  had  in  the 
meantime  contemplated  that  the  loss  would  be  partial,  and  that  the  adventure  might  be 
pursued. 

If  a  cargo  be  so  much  damaged  that  it  is  not  fit  to  be  sent  forward  to  a  market,  the  assured 
may  abandon  as  a  total  loss. 

This  was  an  action  on  a  policy  of  insurance  on  sugar  by  the  Mary^  from 
lAverpool  to  Calais^  or  the  ship's  port  of  discharge  in  the  BrUUh  Channel. 
Upon  the  trial  of  the  cause  at  GuUdhaU^  at  the  sittings  after  Trinity  term,  1815, 
before  Cribha^  C.  J.,  the  plaintiff  sought  to  recover  as  for  a  total  loss.  It 
appeared  that  the  ship  sailed  on  tlie  Ist  of  December^  1814,  and  meeting  with 
tempestuous  weather  on  the  20th,  put  back  into  Liverpool.  On  the  same  day, 
one  of  the  owners  there  resident,  apprised  his  agent  in  London  of  her  return; 
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and  that  it  was  presumed  there  would  be  some  damage  from  the  salt  water: 
this  was  stated  to  the  defendants  on  the  22d,  who  begged  the  assured  would  aet 
as  if  they  were  uninsured.     On  the  21st,  surveyors  were  employed  to  inspect 
the  condition  of  the  sugar,  and  the  master  made  a  protest.     On  the  24th,  the 
owners  wrote  that  the  cargo  had  been  discharged,  and  was  about  to  undergo  a 
proper  survey,  and  that  from  present  appearances,  the  number  of  chests  which 
had  received  damage  would  not  bo  at  all  equal  to  what  they  had  feared,  and 
might  have  been  expected  ;  and  they  requested  the  underwriter's  permission  to 
proceed  with  tlie  cargo  to  the  port  of  Havre^  or  to  the  ship's  original  destination. 
The  defendants,  transacting  no  business  on  the  26th,  received  this  communica* 
tion  on  the  27th;  they  refrained  from  making  any  observation  thereon.     On 
the  29th,  the  owners  wrote,  renewing  their  application  for  permission  to  go  to 
a  second  port,  and  added,  tliat  after  a  minute  inspection  of  the  sugars,  upwards 
of  290  boxes  were  found  to  have  received  more  or  less  damage,  a  number  far 
*a84l   exceeding  what  they  had  at  £rst  reason  to  *expect;  and  many  of  the 
J   packages,  which  the  water  was  supposed  not  to  have  actually  penetrated, 
were  nevertheless  so  discolored  by  the  general  humidity,  as  to  be  much  deterior- 
ated, and  it  was  impossible  to  say  how  far  the  real  injury  might  extend.     Under 
those  circumstances,  they  had  advertised  the  damaged  part  of  the  cargo  fur  sale 
by  auction,  conceiving  that  measure  to  be  the  best  for  the  defendants'  interest. 
On  the  2d  of  January^  the  defendants  being  applied  to  for  instructions,  declined 
giving  any  directions  upon  the  subject  of  the  damaged  goods.     On  the  7th  of 
January^  the  owners  having  obtained  a  formal  protest  and  rertiScate  of  survey, 
and  of  the  damage  of  the  cargo,  sent  Uiem  to  the  defendants,  adding,  that  it 
appeared  by  the  latter,  that  the  greater  part  of  the  cargo  was  destroyed,  and 
that  the  whole  had  suffered  deterioration,  insomuch  that  they  could  not  think  of 
sending  any  part  of  the  cargo  forward,  and  they  signitied  to  the  insurers  their 
intention  of  abandoning  the  whole,  and  that  it  would  be  brought  to  sale  on  a 
day  named.     Upon  the  result  of  the  sales,  the  loss  appeared  to  amount  to 
somewhat  more  than  one-third  of  the  amount  insured.     The  defendants  con- 
tended, first,  that  tins  was  in  it9  nature  not  a  total,  but  only  a  partial  loss ;  and 
se<!ondIy,  that  if  otherwise,  yet  the  abandonment  came  too  late  to  convert  it  to 
a  total  loss.     His  lordship,  pursuing  the  rule   which  he  had  always  adopted 
in  similar  cases,  left  it  to  the  jury,  whether  the  cargo  was  fit  to  be  sent  forward 
to  a  market;  if  it  was  fit  to  proceed,  it  ought  to  be  sent  on;  if  it  was  not,  the 
plaintiffs  had  a  right  to  abandon,  if  they  did  it  in  a  reasonable  time.     They 
ought  to  have  a  suiBcient  time  to  examine  whether  it  were  worth  their  while  to 
pursue  tlie  adventure,  and  until  they  had  had  an  opportunity  of  exercising  their 
judgment,  they  ought  not  to  be  prejudiced.     The  time  taken  for  communica- 
^^^.-,    tion  between  London  and  Lioerpool  was  to  be  taken  ^iiito  the  account, 
■^   as  prolonging  the  period  necessary  for  their  election;  and  he  left  to  the 
jury  the  question,  whether  the  time  which  the  plaintiff  had  taken  for  making 
his  abandonment,  was  longer  than  was  sufUcient  for  ascertaining  and  judging  of 
the  state  of  the  cargo.     The  jury  found  that  the  sugars  were  so  much  deterior- 
ated, that  the  voyage  was  not  worth  pursuing,  and  that  the  assured  had  abandoned 
in  a  reasonable  time,  and  found  a  verdict  for  the  plaintiff  for  a  total  loss  minus 
a  sum  which  Uie  defendants  had  paid  into  court,  to  cover  a  partial  loss,  subject 
to  the  latter  question,  which  his  lordship  reserved,  whether  the  plaintiffs  had 
taken  a  longer  time  to  make  their  election  than  the  law  allowed  them. 

Shepherd f  Solicitor-General,  in  this  term,  obtained  on  the  authority  of 
MUchell  V.  Edie^  1  Term  Rep.  608,  a  rule  nin  upon  the  point  reserved,  to  set 
aside  the  verdict,  and  enter  a  verdict  for  the  defendant.  He  also  moved  on  the 
ground  that  inasmuch  as  the  deterioration  had  scarcely  exceeded  one-third  of 
the  original  cost  of  the  cargo,  it  was  not  a  case  where  abandonment  could  con- 
vert the  average  loss  to  a  total  loss ;  and  he  cited  Thompson  v.  The  Royal 
Exchange  Absurance^  16  East,  214,  and  Anderson  v.  IVallace^  2  Maule  ^ 
Belw.  240,  but  the  court  refused  to  extend  the  rule  to  this  point. 
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Lena  and  Vaughan,  Serjts.,  showed  cause.  They  contended  that  the  evidence 
proved  that  the  plaintiff  had  taken  no  longer  time  to  form  his  judgment  on  the 
propriety  of  abandoning,  than  was  necessary  for  that  purpose;  for  it  was  plain  from 
the  correspondence,  that  until  the  7th  o£  January,  when  the  assured  first  obtainec^ 
the  surveyor's  report  on  the  cargo,  he  was  not  *in  possession  of  all  the  r^ogn 
necessary  information  for  his  guidance.  It  appears,  that  up  to  the  date  ^ 
of  the  preceeding  letter  of  the  29th  of  December,  the  assured  thouglit  ihat  the 
voyage  was  capable  of  being  pursued.  There  had  been  the  most  ample  good 
faith  in  the  plaintiff's  communications  with  the  defendants,  who  refused  to 
interfere,  and  left  all  to  the  plaintiff's  discretion  and  management. 

Ihst  and  Bosanqutt,  Serjts.,  contra,  stated  the  rule  to  be,  that  as  soon  as 
the  assured  or  his  agent  has  a  fair  opportunity  to  make  up  his  mind  upon  the 
6tate  of  the  cargo,  he  shall  abandon.  Alwood  v.  Henckill,  1  Park  Ins.  6  Ed. 
239.  The  plaintiff  had  previously,  by  his  letter  of  the  29th  of  December,  given 
the  defendants  notice  of  his  election  to  send  forward  the  part  of  the  cargo  that 
had  been  preserved,  and  to  sell  for  the  benefit  of  the  defendants  that  which  was 
damaged,  treating  the  loss  as  partial:  and  he  could  not  afterwards  revoke  his 
election.  In  the  case  of  Anderson  v.  The  Royal  Exchange  Assurance,  7  East, 
38,  it  was  held  that  an  abandonment  of  a  sunken  cargo  of  provisions  must  be 
made  on  notice  of  their  sinking,  not  a  month  af\er,  upon  their  being  fished  up 
and  inspected.  The  plaintiff  is  not  warranted  in  withholding  his  election  while 
he  is  aiicertaining  the  state  of  the  intended  market,  or  speculating  on  the  rise 
and  fall  of  prices:  neither,  while  he  is  pursuing  his  inquiries,  ought  he  to  do 
any  act  that  can  alter  the  state  of  the  property,  or  deal  with  them  as  if  they 
were  his  own.  There  is  reason  to  infer,  that  pending  the  delay  which 
intervened  between  the  20th  of  December  and  the  0th  of  January,  the  damage 
oceasioned  to  the  sugars  by  the  sea  water  had  much  increased,  for  want  of  the 
plaintiff's  speedy  care,  and  it  is  unfair  that  this  loss  should  be  thrown  on  the 
underwriter.  The  defendants'  ^instructions  to  treat  the  goods  as  if  the  r«oo<v 
plaintiff  was  uninsured,  must  be  taken  with  reference  to  the  plaintiff's  ^ 
election  to  consider  this  as  a  partial  loss  ;  for  flf  the  defendants  had  known  it 
was  to  be  a  total  loss,  they  would  themselves  have  assumed  the  direction  of 
the  sale :  and  although  on  the  29th  of  December,  the  plaintiff  might  not  know 
the  precise  extent  of  the  injury,  he  must  have  known  enough  to  enable  hiin 
then  to  judge  of  the  propriety  of  abandonment. 

GiBBs,  C.  J.,  delivered  the  opinion  of  the  court.  It  is  very  true  that  the 
assured  must  always  elect  in  the  first  instance,  whether  he  will  consider  a  loss 
as  partial,  and  take  to  the  property  himself,  or  as  total,  and  abandon  to  the  un- 
derwriter. This  is  the  law  in  all  cases  where  the  assured  has  his  election  by 
abandoning  or  not  abandoning  to  treat  the  loss  as  total  or  partial.  But  it  is 
equally  true,  that  the  first  instance  means,  after  the  assured  has  had  a  conve- 
nient opportunity  of  examining  into  the  circumstances  which  render  abandon- 
ment expedient  or  otherwise;  because  it  is  on  the  result  of  that  examination 
that  he  is  to  make  up  his  mind,  whether  he  will  abandon  or  not.  Let  it  not  be 
supposed  that  I  accede  to  the  proposition,  that  the  assured  may  use  this  latitude 
as  an  opportunity  to  judge  of  the  state  of  the  markets,  and  as  the  markets  fall 
or  rise,  to  elect  whether  he  will  abandon  or  not  abandon.  He  has  no  right  to 
govern  his  conduct  by  any  such  rule.  The  only  examination  he  may  make,  is 
into  the  actual  state  of  the  cai^o,  to  ascertain  what  is  the  degree  of  damage, 
without  reference  to  the  state  of  the  markets.  It  is  certainly  true  that  a  certain 
amount  of  damage  was  at  first  discovered,  but  the  assured  did  not  then  think 
this  cargo  so  much  damaged,  but  that,  as  to  a  considerable  part,  the  adventure 
might  be  pursued ;  though  a  part  was  necessarily  to  be  dis^posed  of  at  Littr- 
pool.  He  so  'considered  on  the  24th  o( December;  he  so  considered  it  on  r^ogg 
the  29th,  though  on  the  29lh,  the  plaintiflf  considered  that  the  loss  would  ^ 
be  much  more  extensive  than  was  at  first  supposed.  If  the  plaintiff  had  so 
•reated  it,  as  intending  to  pursue  the  adventure,  after  he  knew  the  full  extent  of 
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the  damage,  I  should  have  thought  that  the  abandonment  was  too  late ;  but  op 
the  29ih,  the  assured  certainly  thought  a  part  of  the  cargo  was  in  a  state  to  go 
on.  On  the  ultimate  evidence,  by  the  letter  of  the  7th  of  January ,  it  appears, 
and  the  jury  have  disposed  of  the  fact,  that  no  part  of  the  cargo  was  in  a  state 
to  go  on.  It  was  not  competent  to  set  up  this  abandonment  on  the  7th,  if  the 
assurers  were  fully  apprized  of  the  facts  on  the  29th ;  but  I  think  it  appears 
from  all  the  circumstances,  that  they  were  not  so  apprized  on  the  29th,  and 
that  the  cargo  had  not  then  undergone  so  full  an  examination  as  was  afterwards 
made.  They  ought  to  have  a  reasonable  and  convenient  time  for  their  inspection ; 
if  they  had  been  dilatory  in  making  their  survey,  it  would  have  been  a  very 
different  case :  though  the  plaintiff*  ought  not  to  be  pressed  too  closely  on  this 
point,  yet,  if  he  had  been  grossly  negligent,  and  had  slept  over  the  business,  I 
think  it  would  have  been  an  answer  to  the  plaintiff'*s  demand  ;  but  here  is  no 
unreasonable  delay,  and,  therefore,  we  think  there  is  no  ground  for  saying  the 
abandonment  wa<>  made  at  too  late  a  period,  and  the  rule  for  a  new  trial  must  be 

Dischai^ed.t 

t[See  1  Mass.  Rep.  264,  LivermoreY.  Newburyportt  Int,  Company,  4  Dallas  273,  Bell 
T.  Beveridge.  1  Binney  52.  note.  These  cases,  like  that  in  the  next,  relate  to  a  con- 
Mtructive  or  technical  total  loss.  "  But  where  there  is  an  actual  total  loss,  no  abandon- 
ment is  necessary ;  or  if  made,  it  may  be  made  and  notice  given  at  any  time  while  the  loss 
continues  total."  See  American  cases  cited  in  support  of  this  position,  by  Mr.  Day,  in 
his  note  C3}  to  the  case  of  Barker  v.  Blakei,  9  East.  294.] 


•389]  ♦BROWN  v.  GARNIER. 

[2  Marsh.  83.  S.  C] 

An  affidavit.to  hold  to  bail  for  the  **hire  of  carriages  hired  to  the  defendant,'*  and  for 
**  work  and  labor  done  for  the  defendant,"  not  adding  at  his  request,  held  sufficient. 

Pell,  Serji.,  moved  to  discharge  the  defendant  out  of  custody,  on  a  defect  in 
the  aflidavit  to  hold  to  bail,  which  stated  the  defendant  to  be  indebted  to  the 
plaintiff' in  15/.  and  upwards,  for  the  hire  of  divers  carriages  of  the  deponent, 
hired  to  and  for  the  use  of  the  defendant.  The  defendant,  he  said,  might  have 
the  use,  yet  not  be  answerable  to  the  piaintiiTi  unless  he  contracted  for  them, 
and  they  might  have  been  hired  by  another  person,  who  might  be  answerable 
to  the  plaintiff,  though  the  defendant  had  the  use  of  the  carriages.  Another 
objection  was,  that  the  affidavit  stated  the  defendant  to  be  indebted  to  the  plain- 
tiff for  work  and  labor  done  for  the  defendant,  but  it  did  not  aver  that  the  work 
and  labor  were  done  at  his  special  instance  and  request. 

Fer  curiam.  That  objection  has  been  held  insufHcient ;  and  as  to  the  first, 
**\'re6  to  the  defendant"  'inplies  a  contract,  and  is  equivalent  to  saying  *'let 
to  hire  to  the  defendant,'*  and  though  hired  to  the  defendant  is  not  a  stricdy 
proper  expression,  it  is  not  an  unusual  one. 

Rule  refused. 
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•WILLIAMS  V.  MARSHALL. 

[2  Marsh.  92.    S.  C] 

A  license  to  export  to  an  hostile  country  was  to  continae  in  force  for  exporting  until  the 
lOih  of  September,  The  ship  cleared  at  the  custom-house  in  London,  on  the  9th  of  Sep-^ 
temher,  aiid  on  the  12ih,  received  her  clearing  note  at  Graveaend.  No  evidence  bein^ 
given  by  the  assured  to  account  for  the  delay,  held,  that  the  ship  had  not  exported  iho 
cargo  before  the  10th,  and  that  the  insurance  was  void. 

This  was  an  action  upon  a  policy  of  insurance  bearing  date  in  1800,  at  and 
from  London  to  ^msterdam^  then  an  hostile  port,  on  hides  by  the  ship  Con' 
stantia:  it  was  tried  at  GuUdhaU^  before  Gibbs^  C.  J.,  at  the  sittings  after  7ViV 
ily  term,  IB  15,  when  it  was  proved  tliat  a  license  for  the  voyage  had  been 
obtained  from  the  privy  council,  which  was  to  continue  in  force  until  the  10th 
o(  September,  for  exporting,  and  until  the  1st  of  October,  for  the  ship^s  return. 
The  defence  was,  that  the  voyage  was  illegal,  because  the  ship  did  not  sail 
within  the  time  warranted  by  the  license.  The  ship  cleared  on  the  9th  of  Sep' 
ieniher,  at  the  London,  custom-house,  but  did  not  arrive  at  Gravesend,  and  de- 
liver over  the  papers  necessary  to  be  there  produced,  until  the  12th,  on  which 
day  the  King's  searcher  proved  that  he  delivered  to  the  roaster,  as  is  usual, 
certain  cockets  received  from  London,  and  a  note  with  dates,  called  a  clearing 
note,  which  is  the  latest  document  given  to  the  master,  of  a  vessel  outward- 
bound  from  London,  after  he  has  delivered  all  necessary  papers  at  Gravesend. 
He  is  not  required  to  sign  any  document  at  Gravesend,  When  any  drawback 
of  duty  is  to  be  repaid  to  the  master  on  exportation,  he  cannot  entitle  himself 
to  the  drawback  without  producing  this  clearing  note.  Gibbs,  C.  J.,  at  first 
thought  it  must  be  considered  that  the  vessel  had  sailed  in  due  time,  for  that  she 
had  commenced  her  voyage  by  dropping  down  from  London^  to  Gravesend, 
and  licenses  had  of  late  been  liberally  interpreted,  but  upon  the  evidence  given 
by  the  searcher  of  the  custom-house,  he  reserved  the  point,  subject  whereto  tlie 
jury  found  a  verdict  for  the  plaintiff. 

*Lens,  Seijt.,  in  this  term  obtained  a  rule  nisi  to  set  aside  the  verdict  rrogi 
and  enter  a  nonsuit,  against  which  L 

Shepherd,  Solicitor- General,  and  Best  and  J9o»an^t/e/,Serjt8.,  showed  cause. 
They  contended  it  was  not  necessary  that  a  vessel  should  have  actually  sailed 
within  the  time  limited  by  the  license,  where  it  did  not  appear  that  she  had 
been  deficient  in  fair  diligence,  and  there  was  no  cause  of  delay  imputed  to  the 
plaintiffs  in  this  case.  Groning  v.  Crockett,  3  Campb.  85,  Goede  Hoop,  Pie- 
ters,  Edwards,  Leading  Decisions,  6,  Schroder  v.  Faux,  3  Campb.  84.  The 
principle  is  thereby  established,  that  if  there  be  no  fraud,  the  ship  shall  con- 
tinue to  have  the  benefit  of  the  license  after  the  time  therein  mentioned  has  ex- 
pired. Even  on  a  warranty  to  sail  before  a  certain  day,  if  a  ship  has  broken 
ground,  it  suffices.  To  export,  simply  rj  )ans  to  carry  out ;  and  if  the  duties 
are  paid,  and  the  change  of  place  has  coUimenced,  there  is  an  exportation.  To 
export  cannot  mean  to  convey  without  the  port,  for  if  it  did,  exportation  could 
not  commence,  as  it  is  admitted  it  does,  on  moving  from  Gravesend,  for  the  port 
of  lA)ndon,  extends  far  beyond  that  limit.  No  decisions  had  indeed  occurred 
on  the  question  whether  the  act  of  clearing  at  the  custom-house  would  entitle 
a  ship  to  the  benefit  of  a  license.  It  is  a  very  different  question,  what  test  the 
legislature  may  choose  to  fix  for  entitling  parties  to  a  drawback;  and  there  is 
also  a  material  distinction  between  the  construction  of  a  revenue  act,  which  is 
to  be  con8U*ued  stricdy,  and  of  these  licenses,  which  are  to  be  construed  most 
liberally ;  and  therefore,  even  if,  on  the  demurrer  now  pending  in  the  court  of 
Exchequer,  in  the  case  of  the  King  v.  Poughet,  (which  is  a  suit  for  the  addi- 
tional duty  imposed  by  the  statute  52  G,  3.  c.  94.  *on  all  hides  in  Great  pogo 
Britain^  and  is  resisted  on  the  ground  that  the  defendant's  hides  were  '- 
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on  board  ship  for  exportation,  and  had  passed  the  custom-house  before  the  day 
appointed  for  the  operation  of  the  act  to  take  place,  although  not  yet  got  to 
Gravesendt  and  were  therefore  to  be  considered  as  already  exported,)  the  deci- 
sion  should  be  adverse  to  the  subject;  that  would  not  govern  this  case.  The 
appointment  of  Gravesend,  as  the  place  were  certain  acts  are  to  be  done,  is  a 
mere  fiscal  regulation  to  prevent  fraud,  for  if  the  drawbacks  were  to  be  paid  in 
London,  there  would  be  frequent  op{K>rtunities  to  re-land  the  goods,  and  defraud 
the  revenue.  But  if  the  master  of  a  vessel  should  choose  to  relinquish  his 
drawback,  it  does  not  appear  that  there  would  be  any  occasion  for  him  to  brine 
to  at  Gravesend,  and  iu  that  case  no  limit  for  the  commencement  of  his  voyage 
can  be  assigned,  except  the  clearing  at  the  custom-house  and  breaking  ground 
from  London.  In  a  case  where  the  vessel,  to  all  appearance,  had  plainly  trans- 
gressed her  limited  time,  the  onua  to  excuse  the  delay  would  be  incumbent  on 
the  assured ;  but  where  the  question  is  on  the  construction  of  a  doubtful  expres- 
sion, the  onus  lies  on  the  underwriter  to  show  fraud  or  laches.  And  therefore, 
the  plaintiff  was  not  called  on  to  account  by  evidence  for  the  ship's  not  sooner 
sailing.  In  the  case  of  the  Goede  Hoop,  Pieters,  Sir  fV.  Scoii,  called  on  the 
underwriters  to  point  out  how  the  assured  could  be  benefited  by  fraud,  where 
his  apparent  interest  was,  as  here  it  is,  to  use  dispatch. 

Lens,  in  support  of  his  rule,  urged  that  the  meaning  of  the  word  to  export, 
was  to  convey  out  of  the  port,  and  not  simply  to  carry  outwards.  There  ought 
not  to  be  two  diflerent  meanings  given  to  the  word.  The  embargo,  which  was 
taken  as  a  fact  in  the  case  of  the  Goede  Hoop,  materially  distinguishes  that  case 
*S931  ^^"^  *this,  and  it  was  not  the  underwriter  who  was  to  show  the  exist- 
-■  ence,  but  the  assured  by  that  fact  showed  the  absence  of  fraud.  In  ca->es 
where  an  excuse  is  admissible,  the  delay  is  always  to  be  accounted  for  by  the 
assured,  and  in  this  case  there  is  no  evidence  of  the  cause  of  the  delay.  The 
moment  a  ship  has  exported  goods,  the  drawback  is  due,  therefore,  a  master 
would  be  entitled  to  receive  the  drawback  on  breaking  ground  from  London,  if 
that  were  exportation ;  but  he  is  not  entitled  to  it  till  he  receives  his  clearing 
note  at  Gravesend,  The  ship  had  on  the  10th  done  much  toward  exporting, 
but  more  remained  to  be  done.  The  residue  of  his  argument  was  stopped  by 
the  court. 

GiBBS,  C.  J.  I  should  have  been  exceedingly  glad  to  find  that  this  license 
was  substantially  complied  with.  The  voyage  to  be  performed  was  illegal 
without  a  license:  one  of  the  terms  on  which  the  license  was  granted,  is,  that 
the  goods  shall  be  exported  on  or  before  the  lOlh  of  September:  these  goods 
were  not  cleared  at  the  custom-house  till  the  9th  of  September:  the  ship  had 
not  sailed  on  the  10th  September.  On  the  12th,  she  was  at  Graveaetid,  but 
when  she  weighed,  it  does  not  appear.  Whether  she  was  covered  by  this 
license,  or  not,  depends  on  the  question  whether  she  sailed  on  the  10th.  I  cannot 
say.  however  1  may  be  disposed  to  favor  the  plaintiffs,  that  the  clearing  at  the 
cusrom-house  is  an  exportation.  Considerable  light  is  thrown  on  the  question 
by  the  fact,  that  by  the  regulations,  or  at  least  by  the  practice  of  this  country, 
the  drawback  is  not  paid  till  after  the  passing  Gravesend^  and,  therefore,  upon 
the  interpretation,  which  has  prevailed,  of  those  acts  of  parliament  which  give 
a  drawback,  it  appears  that  ships  are  not  considered  as  having  exported  till  after 
*394"l  P^®**'"&  Gravenend;  therefore,  with  every  disposition  ♦to  favor  this 
^   action,  we  cannot  say  that  the  plaintiffs  are  entitled  to  recover. 

Rule  absolute  for  a  new  trial,t  the  defendant  admitting  the 
two  policies  as  stated  in  the  declaration. 

t  tS«e  the  discasaion  of  questions  arising  on  the  second  trial,  7  Taunt.  468  ] 
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Sir  CHARLES  MORGAN,  Bart.  v.  EDWARDS  et  al. 

[3  Marsh.  96.] 

A  lease  granted  liberty  to  make  loTela,  pits,  and  soughs.  A  declaration  in  eoTcivint 
Slated  it  as  a  liberty  to  make  sloughs:  held,  that  by  the  rule  notcitur  a  soctu.  the  court 
could  discover  this  to  be  the  word  soughs,  only  mis-spelt,  and  that  it  was  not  a  fatal 
variance. 

A  declaration  described  lands  demised  to  be  in  the  parish  o(  B.  and  ill./  the  deed  demised 
lands  in  the  parishes  of  B,  and  M.^  the  court  held  the  variance  fatal. 

Lands  in  the  occupations  of  A.  B.  and  C,  intended  of  the  several  occupations  of  J.  B, 
and  C. 

This  was  an  action  of  covenant  for  rent  on  three  several  colliery  leases. 
Two  of  the  defendants  sufiered  judgment  by  default,  and  the  defendant,  Ed' 
warda^  pleaded  nan  sunt  facta;  and  upon  the  trial  before  Richards,  B.,  at  the 
Monmouth  summer  assizes,  1814,  a  verdict  was  found  for  the  plaintiff  upon 
the  second  and  third  counts  of  the  declaration,  with  liberty  for  the  defendant  to 
move  to  enter  a  general  verdict  for  himself. 

Pell,  Serjt.,  in  Micliadmaa  term,  accordingly  moved  upon  the  ground  of 
variances  affecting  the  second  and  third  counts,  and  also  moved  to  arrest  the 
judgment  on  the  third  count.  The  court  directed  the  points  to  be  submitted  to 
them  in  the  shape  of  a  special  case,  by  which  it  now  appeared,  that  the  second 
count  recited  a  lease  to  the  defendants  of  a  colliery,  with  a  grant  of**  liberty  to 
dig,  sink,  drive,  run,  and  make  pits,  shafts,  levels,  and  sloughs:"  the  indenture 
produced  to  verify  this  allegation,  contained  a  grant  of  **  liberty  to  dig,  sink, 
drive,  run,  and  make  pits,  shafts,  levels,  and  soughs."  The  third  count  described 
the  premises  demised  by  the  indenture  therein  stated,  as  being  **  situate  in  the 
parish  of  Bedwas  and  Moneytheualoyne,  then  in  the  occupations  of  W,  Lewis, 
Abraham  Edwards,  *and  Amey  Edwards"  The  indenture  given  in  r»QQ- 
evidence  described  the  premises  as  **  situate  in  the  parishes  of  Bedioas  ^ 
and  Moneythtudoyne,  then  in  the  several  occupations  of  fV.  Lewis,  Abraham 
Edwards,  and  Amey  Edwards,"  It  was  objected  that  there  were  two  vari- 
ances upon  this  count,  for  that  the  declaration  described  one  parish  which  bore 
the  conjoint  name  of  Bedwas  and  Money theusloyne,  whereas  the  deed  demised 
lands  in  two  parishes,  one  named  Bedwas,  the  other  named  Money  theusloyne; 
the  other  was,  that  upon  the  declaration,  the  land  appeared  to  be  in  the  joint 
occupation  of  three  joint  tenants,  whereas  several  parts  of  it  were  held  by  three 
several  tenants.  The  court  treated  this  objection  very  lightly.  The  covenant 
alleged  in  tlie  third  count,  and  proved,  was  for  payment  of  the  rent,  *'  clear  of 
all  payments,  &c.,  on  account  of  taxes,  &c.,  whether  in  the  nature  of  property- 
tax  or  not,"  on  which  the  objection  was  made  in  arrest  of  judgment,  that  this 
was  an  illegal  covenant,  and  totally  void. 

Shepherd,  Solicitor-General,  for  the  plaintiff,  contended,  that  as  it  was  not 
necessary  to  set  out  the  deed,  nor  did  this  declaration  purport  to  give  the  tenor; 
the  insertion  of  the  word  **  slongh"  was,  therefore,  immaterial,  for,  as  it  was 
here  applied,  and  with  reference  to  this  deed,  it  was  insensible,  whether  under- 
stood of  a  wound,  or  of  a  quagmire,  and  did  not  vitiate;  the  statement  of  the 
liberty  to  make  soughs,  which  was  intended,  was  not  necessary  to  the  showing 
that  the  plaintiflf  had  a  good  cause  of  action  for  rent,  and,  therefore,  might  safely 
be  omitted.  As  to  the  second  point,  ii  oid  not  necessarily  follow  that  the  woids 
parish  of  B.  and  M,  meant  that  B,  and  M,  were  one  parish.  Part  of  die  land 
might  be  in  the  parish  of  B.,  and  part  might  be  in  M.  If  premises  were  des- 
cribed as  being  in  the  city  of  London  and  ff^estminster,  it  would  be  easily 
understood  not  to  *be  spoken  of  one  city  bearing  that  compound  name,  rtogfi 
but  that  the  latter  place  was  described  simply  by  its  name,  without  ^ 
staung  its  character,  whether  it  were  a  city,  borough,  parish,  vill,  or  lieu  comis. 
It  was  not  necessary  to  pursue  the  deed  in  stating  that  the  demised  preinisc* 
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were  in  a  parish,  any  other  adequate  description  of  the  land  would  suffice.  As 
to  the  third  objection,  it  is  disposed  of  by  the  cases  of  FidUr  v.  Abbott,  ante, 
iv.  104,  RecLdskaiv  v.  Balders,  ante,  iv.  59,  and  TXnkler  v.  Prentice,  ante, 
iv.  549. 

Fell,  for  the  defendants,  abandoned  the  third  point.  As  to  the  second,  the 
word  *'  slough*'  cannot  be  rejected  ;  in  many  cases  even  the  variance  of  a  letter 
in  mis-describing  a  contract  vitiates  the  record.  The  Queen  v.  Drake,  Salk. 
660,  2d  Res.  by  Powya  J.  Drewry  v.  Tiviss,  4  T.  R.  558.  JBuller,  J.,  lays 
it  down,  that  a  trivial  variation  in  setting  out  a  contract,  a  record,  or  any  writ- 
ten instrument,  is  fatal,  Pitt  v.  Green,  9  East,  188.  The  plaintiff  declared  on 
a  covenant  to  drain  the  Celiar  Beer  field,  and  the  covenant  in  the  lease  was  to 
drain  the  Alter  Beer  field,  and  the  variance  was  held  fatal.  The  plaintiff  des- 
cribes the  demise  upon  which  he  claims  the  rent,  as  a  demise  whereby  he 
granted  the  defendant  permission  to  commit  waste  by  making  *^  sloughs"  in  the 
land,  of  what  utility  such  a  privilege  would  be  to  the  defendant,  is  not  now  the 
point  to  be  considered;  his  answer  to  the  action  is,  *^I  never  was  party  to  a 
deed  whereby  the  lessor  granted  me  any  such  privilege.*'  The  variance, 
therefore,  is  fatal.  Tlie  third  count  describes  all  the  premises  as  lying  in  one 
parish,  called  B,  and  M.,  and  the  deed  proves  no  demise  of  any  land  lying  in 
any  such  parish  of  that  name,  which  also  is  a  fatal  variance. 
«^g^-i       *The  Solicitor'GenercU  replied. 

■^  GiRBs,  C.  J.  As  to  the  second  objection,  the  count  which  describes 
the  premises  to  lie  in  the  parish  of  Bedwaa  and  Money thtualoyne,  must  be 
taken  to  mean  one  parish,  which  bears  that  compound  name,  and  the  deed 
beiug  different,  it  is  a  fatal  variance.  Another  variance  in  the  second  count 
was  relied  on,  and  to  judge  whether  it  was  fatal,  we  must  weigh  its  materiality 
ill  staling  the  deed.  Tiie  plaintiff  does  not  profess  to  set  out  the  tenor  of  the 
deed,  but  to  state  the  contract  in  substance ;  and  if  it  be  mis-described  in  sub- 
stance, the  objection  is  fatal.  The  declaration  describes  the  demise  as  accom- 
panied with  the  privilege  to  make  sloughs,  and  the  deed  has  it  soughs:  it  is 
urged  that  these  two  are  different  things,  and  we  agree,  that  if  the  declaration 
describes  the  demise  as  a  letting,  accompanied  witii  a  privilege  of  doing  some- 
thing which  the  deed  gives  him  no  privilege  of  doing,  it  would  be  fatal.  Sup* 
pose  die  word  had  been  ^*  slough"  in  the  deed,  and  the  tenant  had  made  au 
artificial  quagmire,  and  the  lessor  had  brought  an  action  of  waste  for  it,  and  the 
tenant  had  justified  under  the  deed,  I  think  the  court  would  have  said,  noscUur 
n  soeiis,  and  finding  this  word  joined  with  things  which  are  useful  in  working 
mines,  and  that  no  such  purpose  can  be  attributed  to  the  word  slough,  in  any 
sense  of  it,  I  at  least  should  have  said,  it  is  a  mis-spelling  of  the  word  sough, 
a  thing  which  is  useful  for  working  mines:  if  so,  1  think  this  is  not  here  a  fatal 
variance,  and  that  the  verdict  may  be  supported  on  this  count.t 

CiiAMBRE,  J.     It  would  have  been  a  wasting  of  the  land  to  have  granted 
*39R1  '^^^"^^  ^  make  a  slough,  meaning  *a  quagmire  ;  therefore,  it  cannot  be 
•^  presumed^  that  such  is  the  meaning. 

Judgment  for  the  defendant  on  the  second  count,  and 
for  the  plaintiff  on  the  third. 

t  [See  5  Mod.  281,  Cmmwell  v.  Grun$dale.  Cowp.  229,  Sex  v.  Beach.  2  Binncy  76, 
Douglas  et  al.  v.  Beam  et  al.  Hob.  119.] 

t  But  88  to  the  parish,  see  Goodtitle  on  demise  of  Bremridge  v.  Walter,  ante,  iv.  G71., 
(which  was  not  cited.)  contra;  quare  neene  meliu$. 
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Where  two  of  three  joint  covenantors  suffer  judgment  by  default  on  counts  on  seTeral 
deeds,  and  the  third  defends  and  succeeds  on  some  counts,  the  plaintiff  cannot  hold  hu 
judgment  on  those  counts  against  the  other  two. 

In  such  case  neither  party  is  entitled  to  costs  on  the  counts  on  which  the  plaintiff  fails. 

In  this  case,  the  other  two  defendants  having  suffered  judgment  by  default 
on  all  the  counts,  the  prothonotary  taxed  full  costs  for  the  plaintiff  on  all  the 
counts  notwithstanding  the  above  decision,  conceiving  that  inasmuch  as  the 
three  defendants  had  jointly  become  possessed  of  these  leases  as  devisees  of  the 
original  lessee,  (which  was  the  fact,  and  was  averred  in  the  declaration,)  ihe 
defendant  Edwards^  who  alone  defended,  would  be  entitled  to  recover  from  the 
others,  in  the  shape  of  contribution,  the  entire  costs  of  those  counts,  on  which, 
though  they  h&d  confessed  judgment,  he  had  obtained  a  verdict. 

Pell,  Serjt.,  in  this  term  obtained  a  rule  nisi,  that  the  prothonotary  might  re- 
view his  taxation.  It  was  sufficiently  hard  on  the  defendant  if  he  should  not 
be  entitled  to  have  costs  taxed  for  him  on  the  two  counts  wherein  the  plaintifl 
had  unnecessarily  set  out  two  very  long  indentures,  and  had  failed  ;  but  admit- 
ting  that  the  practice  of  tlie  court  did  not  entitle  him  to  the  costs  of  those  counts, 
at  least  the  defendant  was  not  liable  to  pay  costs  on  them.  Fenson  v.  Lee,  2 
Bos.  &  Pull.  330.  The  plaintiff  cannot  now  even  maintain  his  judgment  against 
the  other  two  on  the  counts  found  for  the  defendant  Edwards,  Porter  v.  Bar' 
m,  2  Lev.  63. 

*  Shepherd,  Solicitor-General,  endeavored  to  support  the  taxation  on   r«AQn 
the  authority  of  iVorris  v.  fValdrm,  2  W.  Bl.  1199,  which  cleariy  ^  ** 
established  the  practice  of  this  court  to  be,  that  if  the  plaintiff  succeeds  on  one 
count,  he  is  entitled  to  the  costs  of  his  whole  declaration,  which  was  confirmed 
in  Teasdale  v.  Spicer,2  Bos.  &  Pull.  61. 

Pell,  in  support  of  his  rule  urged,  that  the  practice  had  been  altered  in  Pen- 
son  V.  Lee,  and  was  now  conformable  to  the  practice  of  the  Court  of  King^s 
Bench. 

Per  curiam.  As  the  practice  of  this  court  is  now  settled,  neither  party  is 
entitled  to  the  costs  of  these  counts :  the  circumstance  relied  on  by  the  protho- 
notary does  not  take  it  out  of  the  general  rule.  In  tort,  the  plaintiff  might  sus- 
tain his  judgment  against  those  defendants  who  had  suffered  judgment  by 
default,  but  in  covenant  he  cannot  hold  his  judgment  on  these  counts  against  the 
two.     Therefore,  the  third  could  recover  uo  contribution  from  them. 

The  rule  must  be  absolute. 


•WOODROFFE  v.  WATSON.  [MOO 

An  amendment  of  the  plaintiff's  declaration  does  not  necessarily  entitle  the  defendant  to 
plead  de  novo,  but  only  where  the  amendment  altera  the  state  of  the  defendani*8  case. 

In  this  action  tlie  plaintiff  originally  declared,  and  delivered  a  particular  of 
his  demand,  for  use  and  occupation  to  October,  1813,  and  for  damages  for  the 
mismancigcment  of  a  farm,  and  for  carrying  off  manure,  and  for  the  costs  of  aa 
action  against  an  undertenant  for  rent,  and  for  interest  on  the  balances,  against 
Watson  and  Cowlam,  and  the  defendants  pleaded  the  general  issue :  after  issue 
joined,  the  plaintiff,  upon  an  unattended  summons,  obtained  an  order  simply  for 
amending  his  declaration  upon  payment  of  costs,  without  expressing  a  permis- 
sion to  the  defendant  to  plead  de  nooo.  He  then  delivered  an  additional  par^ 
ticular  for  half  a  year's  use  and  occupation  to  May,  1814,  to  which  no  ohjectioD 
was  mad<t :  and  having  struck  out  the  name  of  Cowlam^  who  had  never  appeared 
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nor  been  served  with  notice  of  declaration,  he  sent  back  the  issue  on  the  5th 
of  July,  1815,  indorsed  with  notice  of  trial  for  the  ensuing  Lincoln  assizes, 
which  were  on  the  15ih,  and  apprized  the  defendant's  attorney  of  the  nature 
of  the  amendment.  The  defendant  refused  to  accept  the  issue  so  sent  back,  until 
the  costs  of  the  amendment  were  taxed  and  the  amendment  actually  made,  and 
until  the  defendant  had  had  an  opportunity  of  pleading  de  novo,  if  necessary. 
The  plaintiff  again  delivered  the  issue  on  the  7th,  and  the  defendant  again  re- 
turned it,  and  re-delivered  on  the  10th,  the  amended  declaration.  On  the  8th 
oiJuly,  the  plaintiff  procured  the  costs  to  be  taxed,  and  gave  notice  of  trial,  and 
carried  down  the  record.  The  defendant,  who  was  under  terms  of  accepting 
short  notice  of  trial,  relying  on  his  right  to  plead  de  novo,  as  a  matter  of  course 
*4011  coQS^Q^^i^^  o^  ^^  amendment,  did  not  appear  to  defend  the  cause,  *and 
-*  the  plaintiff  recovered  a  verdict.  In  this  term  Shepherd,  Solicitor-Gen- 
eral, for  the  defendant,  obtained  a  rule  nisi  to  set  aside  the  verdict  and  have  a 
new  trial  upon  the  ground  that  the  trial  and  notice  of  trial  were  irregidar,  for 
that  the  rule  for  the  amendment  was  improperly  drawn  up  by  the  plaintiff,  inas- 
much as  it  did  not  contain  liberty  for  the  defendant  to  plead  de  novo,  to  which 
he  was  entitled  as  a  matter  of  right 

Copley,  Serjt.,  showed  cause  against  this  rule.  He  urged,  that  the  liberty  to 
plead  de  novo,  was  not  a  matter  of  course  incident  to  every  amendment,  but 
only  to  such  as  changed  the  nature  of  the  defence. 

GiBBs,  C.  J.,  agreed  that  an  amendment  often  was  such  as  could  not  render 
it  necessary  for  the  defendant  to  plead  de  novo.  He  recollected  an  instance, 
wherein  Lord  Mansfield,  had  made  an  order  in  London,  for  amending  the  plead- 
ings in  a  quo  warranto,  which  was  tried  at  Dorchbster,  on  the  very  day  after 
the  date  of  his  order.  Healh,  J.,  observed,  that  upon  attendances  before  a  judge 
at  chambers,  upon  a  summons  to  amend,  it  was  a  question  continually  mooted 
by  the  attorneys  on  both  sides,  whether  the  amendment  prayed  for  was,  under 
the  circumstances  of  the  case,  such  in  its  nature  as  to  entitle  the-  defendant  to 
plead  de  novo,  therefore  it  was  not  necessarily  and  in  all  cases  attended  with 
that  effect. 

The  Solicitor-Greneral  then  endeavored  to  support  the  rule,  upon  the  ground 
that  the  plaintiff  never  re-delivered  the  issue  after  the  amendment  made  ;  and 
the  delivery  on  the  7th,  being  before  the  taxation  and  payment  of  costs,  put  the 
plaintiff  in  no  better  condition  than  the  delivery  on  the  5th.  And  upon  tliis 
ground,  the  court  made  the  rule 

Absolute.. 


•4ftoT  *DOE  on  the  Demise  of  JOHN  HOTCHKISS,  and  MARY  his  Wife,. 
^"^J  and  MICHAEL  POPE,  v.  THOMAS  PEARCE,  Esq, 

[2  Marsh.  102.    S.  C] 

A  defective  attestation  of  the  execution  of  a  power  cannot  be  supplied  by  parol  evidence 

of  the  attesting  witness  given  on  a  trial. 
A  power  to  appoint  bv  deed  or  writing  under  the  donee's  hand  and  s«al,  and  attested  by 

two  or  more  credible  witnesses,  is  ul  pursued  by  a  will  apparently  under  the  testator's 

hand  and  seal,  which  seal  an  attesting  witness  believes  was  affixed  before  execution,. 

and  attestation,  if  the  attestation  does  not  notice  the  sealing  as  well  as  the  signing. 

In  ejectment  for  the  manor  of  Flamstead,  and  certain  lands  in  the  parish  of 
Flamstead,  Herts,  which  was  tried  before  Lord  Ellenborough,  C.  J.,  at  tlie- 
Hertford  Lammas  assizes,  1815,  a  verdict  was  found  for  the  plaintiff,  subject 
to  a  case,  the  substance  whereof  was,  that  by  indenture  of  the  14th  of  March^ 
1752,  the  manor  and  lands  in  question  were  limited  t&  M,  Pope,  and  J.  Mayok 
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and  their  heirs,  to  the  use,  after  the  decease  of  Richard  Pearce,  and  Mary,  his 
wife,  of  all  and  every,  or  such  one  or  more  of  their  children,  for  such  estates, 
and  in  such  parts  and  proportions,  manner  and  form,  with  or  without  power  of 
revocation,  as  Richard  Pearce,  should,  by  any  deed  or  deeds,  writing  or  wnt^ 
ings,  under  his  hand  and  seal,  and  attested  by  two  or  more  credible  witnesses, 
direct,  limit,  or  appoint,  and  for  want  of  such  appointment,  to  the  use  of  all  the 
children  of  Richard  Pearce,  and  Mary  his  wife,  equally  as  tenants  in  common 
in  tail,  with  benefit  of  survivorship  in  case  any  of  such  children  should  die 
without  issue.  Richard  Pearce,  on  the  30th  of  May,  1795,  made  and  pub- 
lished his  will  in  heec  verba,  1  give  to  my  son  Thomas,  my  manor  of  Flamstead, 
and  all  my  lands  in  that  parish,  but  if  no  child  born  in  wedlock,  then  I  give  the 
above  to  my  son  Richard;  and  if  he  should  leave  no  child  bom  in  wedlock, 
then  I  give  all  ray  lands  and  estate  in  the  counties  of  Herts  and  Middlesex,  to 
my  daughter  Mary  Pearce,  and  her  heirs.  This  will  appears  to  be  signed  and 
sealed  by  the  testator,  and  the  attestation  is  in  the  following  words :  Signed  in 
the  presence  of  us  this  20th  day  of  May,  1795,  •/?.  Robinson,  E.  Sweet,  J» 
Bytes,  The  ^testator  died  in  1800,  without  revoking  his  will  or  making  v^am 
any  other  disposition  of  this  property,  leaving  issue  by  Mary,  his  wife,  ^ 
Thomas,  Ricliard,  and  Mary  Pearce :  who  afterwards  married  John  Hatch' 
kiss,  and  is,  with  him,  a  joint  lessor  of  the  plaintiflfs.  Thomas  Pearce,  the  son 
entered,  and  having  afterwards  suffered  a  common  recovery  of  the  premises  to 
the  use  of  himself  in  fee,  died  in  November,  1802,  having  no  lawful  issue,  where- 
upon Richard  Pearce  the  son,  entered  and  died  seized  prout,  in  January,  1813, 
unmarried,  and  without  issue,  having  by  his  will  duly  executed  and  attested, 
devised  the  premises  to  Thomas  Pearce,  the  defendant  in  the  ejectment,  and 
also  having  during  his  seisin  suffered  a  common  recovery  of  the  premises  to  the 
use  of  himself  in  fee.  JB,  Sweet,  one  of  the  subscribing  witnesses  to  the  will 
of  R.  Pearce  the  father,  was  called  for  the  defendant,  and  proved  his  own  sig- 
nature in  the  attestation,  and  also  those  of  the  other  witnesses  ^,  Robinson,  and 
J,  Byles,  and  he  believed  that  the  seal  of  the  testator  Richard  Pearce,  was 
allixed  to  the  will  at  the  time  when  the  same  was  executed  by  the  testator,  and 
attested  by  himself,  and  Robinson,  and  Byles.  No  evidence  was  ofTerad 
whether  the  other  witnesses  to  the  will  were  living  or  dead.  The  question, 
w^as,  whether  Mary  Hotchkiss,  was  entitled  to  recover  any  and  what  part  of  the 
premises. 

Best,  Serjt.,  for  the  plaintiff,  contended  that  the  lessor  of  the  plaintiff,  Mary 
Hotchkiss,  was  entitled  to  recover  one-third  part  of  the  premises,  as  having,  by 
virtue  of  the  settlement  of  1752,  devolved  on  her  at  the  decease  of  her  father, 
the  evidence  as  to  the  execution  and  attestation  of  the  will,  not  proving  a  valid 
exercise  by  Richard  Pearce  the  father,  of  his  power  of  appointment.  There  is 
no  evidence  of  more  than  belief  that  the  seal  was  afHxed  at  the  time  of  the  ex- 
ecution, but  even  if  the  fact  *were  found,  it  would  not  avail ;  for  the  r^Ani 
sealing  must  be  noticed  and  appear  in  the  attestation,  as  was  setded  in  ^ 
this  court  in  the  case  of  fVright  v.  fVakeford,  ante  iv.  213.  The  only  differ- 
ence in  the  facts  is,  that  there  the  attestation  noticed  the  sealini;  and  deliverv, 
but  not  the  signing,  here  the  attestation  notices  the  signing,  but  not  the  seaUng; 
but  there  is  no  ditierence  in  the  principle.  That  case  not  only  decided  that  the 
attestation  was  defective,  but  also  that  the  defect  could  not  be  supplied  by  any 
subsequent  attestation,  and  in  the  case  of  Doe  on  demise  of  Alansjield  v.  Ptach^ 
2  Maule  &  Selw.  576,  the  Court  of  King's  Bench  held  the  same  doctrine.  The 
new  statute  54  G.  3.  c.  1G8,  does  not  apply  to  this  case,  but  only  to  the  omis- 
sion in  attestation  to  notice  the  signing. 
•  Copley,  Serjt.,  contra.  The  cases  cited  are  not  in  point.  In  Wright  \> 
JVakeford,  the  instrument  was  defective  on  tlie  face  of  it.  The  only  point  on 
which  this  court  could  have  upheld  that  execution,  was,  if  they  could  have  de- 
cided that  sealing  necessarily  implied  signing:  they  could  not  riise  that  pre- 
sumption as  a  matter  of  law;  but  Lord  Eldon^  Cnancellor,  in  the  same  case. 
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JFright  ▼.  Wakeford^  17  Ves.  459,  thought  that  if  a  signature  were  actually 
found  at  the  bottom  of  a  deed,  and  the  jury  would  find  that  act,  as  done  in  the 
presence  of  witnesses,  that  would  do.  Here  it  was  a  question  for  the  jury.  In 
Doe  V.  Peachy  Lord  Ellenborough  adopts  the  reasons  of  this  court  in  Wright 
V.  fVakeford,  but  gives  no  opinion,  whether  the  case  might  be  made  good  by 
evidence.  The  terms  of  this  power,  to  be  exercised  **  by  any  deed  or  writing 
under  his  hand  and  seal,  and  attested  by  two  or  more  credible  witnesses,*'  are 
substantially  the  same  as  the  terms  of  the  statute  (29  Car.  2.  3.  s.  5,)  of  frauds 
^Afif^'i  respecting  wills,  *which  require  that  devises  '*  shall  be  in  writing,  and 
.-'  signed  by  the  party,"  *'  and  shall  be  attested  and  subscribed  in  the  pre- 
sence of  the  devisor  by  three  or  four  credible  witnesses.**  Both  are  alike  to  be 
construed  strictly.  Yet  in  Trimmer  v.  Jackson,  4  Burn's  Ecc.  Law,  130, 
where  the  attestation  noticed  only  the  sealing  and  delivery  of  a  will,  and  was 
silent  as  to  the  signing,  it  was  held  a  good  execution  within  the  statute  of  frauds. 
And  if  good  within  that  statute,  it  must  be  good  within  this  power.  In  several 
cases  on  the  statute  of  frauds,  a  jury  hath  been  directed  to  presume  those  cir- 
cumstances of  due  execution,  which  are  not  mentioned  in  the  attestation.  Hands 
▼.  James,  Com.  Kep.  531,  Croft  v.  Fawlett,  2  Str.  1109,  ^rtce  v.  Smith, 
Willes,  1.  Of  late  years  the  objection  has  not  been  taken  on  wills,  because  it 
has  been  so  frequently  overruled.  If  a  power  pursued  the  very  words  of  the 
statute  of  frauds,  it  would  be  impossible  to  adopt  a  different  construction  thereon, 
from  that  which  hss  prevailed  on  the  statute,  and  there  is  no  substantial  dis- 
tinction between  this  case  and  that  It  is,  therefore,  competent  to  call  a  wit- 
ness upon  the  trial  of  a  cause,  to  state  what  took  place  at  the  time  of  the  execu- 
tion of  the  power,  as  hath  been  done  here.  The  language  of  the  statute  for 
supplying  omissions  in  similar  attestations  notices  only  the  omission  of  signing, 
but  the  spirit  and  principle  of  it  reaches  to  the  omission  of  sealing,  because  that 
is  within  the  mischief. 

JSest,  in  reply.  The  act  cannot  be  so  extended.  Lord  Eldon  decides  no- 
thing in  Wright  v.  fVakeford;  he  only  reserves  his  opinion  upon  a  case  where 
such  a  fact  should  be  found  by  the  jury,  and  Wright  v.  Wakejord  in  this  court, 

•4061  ^^^  ^^^  ^'  ^^^^^  ^^  ^'  -^''  ^^^  solemn  determinations  *that  the  defect 
-*  cannot  be  so  supplied  by  evidence  dehors  the  deed.  If  it  might,  the 
consequence  would  be,  that  the  tide  would  be  good  during  the  lives  of  the  wit- 
nesses, and  would  become  incomplete  upon  their  decease.  The  argument 
drawn  from  the  statute  of  frauds  has  been  before  urged,  but  without  effect. 

GiBBS,  C.  J.  It  is  impossible  to  distinguish  this  case  from  the  case  of 
Wright  V.  Wakeford  which  was  before  this  court;  and  my  brothers  Heath  and 
Chambre  joined  in  that  certificate;  therefore,  the  judgment  must  be  for  the 
plaintiff,  for  one-third  part  of  the  premises.t 

t  [See  7  Taunt.  355,  Moodie  v.  Reid,  2  Ves.  &  fieames  362,  Weatheek  v.  Kennedy.] 


STEVENSON  «.  HUNTER. 

[2  Marah.  101.  S.  C] 

rhe  wordfl  plaintiff  and  defendant,  nsed  throughout  a  declaration,  after  the  parties  have 
been  once  named,  are  a  sufficient  designation  of  them,  wiihont  their  respective  names 
being  afterwards  expressed  in  the  several  counts,  and  without  its  being  expressly  shown 
who  are  the  persons  designated  by  the  words  plain liiTs  and  defendants* 

Thb  declaration  stated  that  PPtiliam  Hunter  was  summoned  to  answer  John 
Stevenson  and  Elizabeth  Solomon,  assignees  of  the  estate  and  effects  of  James 
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Stevenson  a  bankrupt,  of  a  plea  that  he  render,  &c.,  ^  and  thereupon  the  said 
piainlifTs  by  G,  W,  their  attorney  complain,  for  that  whereas  the  eaid  defend- 
ant was  indebted,*'  &c,  and  the  parties  were  called  plaintiff  and  defendant 
throughout  the  declaration;  beginning  the  succeeding  counts,  by  the  words 
*'  And  whereas  the  said  defendant,'*  ^c.  The  defendant  demurred,  and  assigned 
for  cause,  that  it  was  alleged  that  **  the  said  plaintiffs,  as  assignees  as  aforesaid, 
by  G.  fV,  their  attorney  complain,"  though  no  persons  were  therein  before 
specified  as  being  plaintiffs  in  the  said  suit,  and  that  it  did  not  appear  with  suf- 
ficient certainty  by  the  declaration  who  were  the  persons  suing  by  the  afore- 
said attorney ;  and  that  it  was  alleged  in  the  several  counts,  that  the  causes  of 
action  accrued  **  to  J.  Stevenson  before  he  ^became  a  bankrupt,  and  to  r*^/)^ 
the  plaintiffs,  as  assignees  as  aforesaid,"  although  no  persons  were  ^ 
therein  before  specified  as  being  such  plaintiff;  and  that  it  did  not  appear  with 
sufficient  certainty  to  whom  the  causes  of  action  had  accrued,  and  that  the 
word  '<  plaintiffs,"  used  in  the  several  counts  of  the  declaration,  was  not  a  word 
of  sufficiently  certain  legal  import,  and  that  it  was  alleged  in  the  several  counts 
that  the  *«  said  defendant"  was  indebted,  though  no  person  was  therein  before 
specified  as  being  a  defendant  in  the  suit;  and  that  the  word  *'  defendant"  used 
in  the  several  counts  of  the  declaration  as  denoting  the  person  who  became 
indebted  as  therein  mentioned,  was  not  a  word  of  sufficiently  certain  lepl  im- 
port, and  for  that  it  did  not  appear  with  sufficient  certainty  that  the  said  JrUHtun 
was  the  person  who  became  indebted  in  the  sums  therein  mentioned,  nor  that 
he  was  the  person  who  committed  the  breach  therein  complained  of. 

Vaughan,  Scrjt,  who  was  to  have  argued  in  support  of  the  demurrer,  admit- 
ted that  after  the  intimation  given  by  the  court  in  Davison  v.  Savage^  ante,  vi. 
121,  he  could  not  mainUin  it. 

GiDBs,  C.  J.  We  did  so  rule  it  two  terms  since,  therefore,  it  would  be  im- 
proper to  permit  the  point  to  be  ai^ed. 

Judgment  for  the  plaintiff. 


•Ex  parte  NICHOLAS.  [MOS 

[2  Marsh.  123.  S.  C] 

The  admission  of  an  attorney  who  has  omitted  to  take  oat  his  certificate  for  one  whole 
year  after  his  admission,  is  absolutely  void,  and  he  must  be  re-admicted  before  be  can 
practise. 

Lens,  Serjt.,  moved  that  Mr.  Nicholas^  who  had  been  admitted  an  attorney, 
but  had  never  practised  for  himself,  nor  taken  out  his  certificate,  but  had  for 
some  time  acted  as  an  assistant  to  another  gendeman,  and  then,  falling  ill,  had 
discontinued  practice  altogether,  might  now,  being  recovered,  be  permitted  to 
take  out  his  certificate  on  payment  of  a  small  fine. 

GiBBs,  C.  J.  The  statute  37  G.  3.  c.  90.  ».  31,  says  that  every  person 
admitted  who  shall  neglect  to  obtain  his  certificate  for  the  space  of  one  whole 
year,  shall  be  incapable  of  practising  in  any  of  the  courts  by  virtue  of  his  admis- 
sion, and  the  admission  shall  be  from  thenceforth  null  and  void.  Mr.  Nicholas 
must,  therefore,  be  re-admitted. 

Rule  absolute  to  re-admit  the  applicant  on  payment  of  69.  8(/. 
fine,  and  on  his  now  taking  out  his  certificate  and  paying 
tlie  duty  only  from  the  present  time. 
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AYERS  V.  BUSTON. 

[2  Marsh.  121.  S.  C] 

The  court  wfu  not  permit  a  plaintiff  to  amend  by  changing  the  yenae  without  reasonabio 

ground. 

• 

This  was  an  action  brought  to  recover  the  contribution  which  certain  com- 
missioners under  an  act  for  inclosing  lands  in  Bedfordshire^  had  aw&rded  to  be 
paid  by  the  defendant  to  the  expenses  of  the  inclosure,  and  the  plaintitf  having 
laid  his  venue  in  Bedfordshire^  Lens,  Serjt.,  had  obtained,  upon  the  reading  of 
the  declaration,  without  affidavit,  a  rule  nisi  permitting  him  to  amend  by  chang- 
ing tbe  venue  to  Middlesex, 

*4001  *Best,  Serjt.,  showed  cause  against  this  rule,  contending  that  no  suf- 
'  ^  ficient  ground  was  shown  for  the  application.  There  was  a  good  rea- 
son for  trying  the  cause  in  Bedfordshire,  for  one  part  of  the  award,  which  would 
be  required  in  evidence,  must  be  filed  with  the  clerk  of  the  peace  of  the  county, 
and  his  affidavit  stated  that  the  cause  of  action  arose,  and  all  the  witnesses 
resided,  in  that  county. 

Lens  in  support  of  his  rule.  There  is  nothing  local  in  the  action,  and  justice 
may  be  more  speedily  attained  by  a  trial  in  Middlesex,  The  defendant  may 
afterwards  change  the  venue  back  to  Bedfordshire,  if  he  can  make  the  usual 
affidavit.  This  amendment  has  been  allowed,  Stroud  ▼.  Tilly,  2  S\t,  1162, 
and  Bivet  v.  Cholmondely,  2  Str.  1202.  There  were  two  parts  of  the  award, 
and  tlie  other  of  them  was  not  filed  with  the  clerk  of  the  peace,  but  was  wholly 
transitory. 

GiBBS,  C.  J.  The  plaintifT  has  laid  his  venue  in  the  county  where  the  cause 
of  action  arose,  and  now  desires  to  amend  by  removing  the  venue  from  that 
county  to  Middlesex,  stating  as  a  reason,  that  the  defendant  may  change  the 
venue  again  on  the  usual  affidavit,  and  that  the  plaintiff  cannot  then  bring  it 
back  without  an  undertaking  to  give  material  evidence  in  Middlesex:  it  is 
obvious  what  the  effect  would  be  of  granting  this  request :  the  material  evidence 
in  Middlesex  is  the  act  of  parliament  for  the  inclosure.  The  plaintift'  having 
originally  laid  his  cause  in  Bedfordshire,  the  defendant  objects  that  the  court 
ought  not  to  remove  it,  because  the  cause  of  action  arose  in  Bedfordshire,  and 
the  witnesses  reside  there,  which  seems  a  sufficient  ground  for  not  changing 
the  venue  by  allowing  this  amendment. 

Rule  discharged. 


♦410]  ♦RANDALL  t>.  TUCHIN,  et  aL 

[2  Marab.  113.    S.  C] 

Tbe  word  eatate,  used  in  tbe  operative  clause  of  a  will,  ahhoogh  referring  locality,  conveys 
a  fee-simple,  unless  there  is  in  tbe  will  other  matter  to  control  that  signification. 

Pcvise  to  T.  C.  of  various  bouses,  described  by  situation,  abuttals,  dimensions,  and  occu- 
piers, **  all  which  estates,  being  copyhold  ofthe  manor  of  A^,  I  devise  to  T.  C.  for  litie, 
and  after  his  decease,  to  his  son  M.  C."  Devise  to  j\i.  P.,  of  various  other  houses  and 
premises  similarly  described,  including  the  IVkite  Bear  public-house,  and  abutting  on 
the  copyhold  estate  before  given,  **  allwhich  said  estates,  being  copyhold  of  the  manor 
uf  K.t  1  devise  to  M.  F.  for  life,  and  after  her  decease,  to  her  son  ilf.  P.,  and  I  order 
that  so- long  as  W,  P.  shall  choose  to  live  in  the  public-bouse,  and  keep  the  same  in 
good  repair,  he  shall  not  be  charged  more  than  his  present  rent.    And  1  devise  to  M, 

3l2 
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P.,  the  BOA,  all  my  freehold  estate,  situate,  &,c.  And  I  bequeath  to  5.  G.  and  H.  his 
wife,  and  the  eurvivor,  the  sum  of  5«.  per  week  out  of  the  estates  bequeathed  to  M.  F. 
and  M.  F.'*    Held,  that  M,  P.,  the  son  took  an  estate  in  fee  in  the  copyhold. 

This  was  an  action  brought  to  recover  from  the  defendants  the  deposit  paid 
them  by  the  plaintiff,  on  his  being  declared  the  purchaser  of  certain  premises, 
as  money  had  and  received  to  the  plaintiff's  use,  and  interest.  At  the  trial  of 
the  cause  before  Gibba,  C.  J.,  at  a  sittings  in  this  term,  a  verdict  was  found  for 
the  plaintiff  for  the  deposit,  without  interest,  subject  to  a  case.  The  defend- 
ants, who  were  auctioneers,  under  the  direction  of  Jones  and  Merter^  the 
assignees  of  the  effects  of  Marinus  Price,  a  bankrupt,  put  up  to  sale  by  auction 
part  of  the  estates  of  the  bankrupt :  the  plaintiff  was  declared  the  purchaser  of 
a  copyhold  dwelling-house  and  blacksmith's  shop,  (formerly  a  stable,  situate  on 
the  east  side  of  Ibre-streetf  Lambeth^)  and  paid  a  dejSosit :  he  objected  to  the 
title,  contending  that  Marinus  Price  took  in  the  premises  under  the  will  of 
Marinus  Coombes,  and  the  surrender  to  the  use  of  such  will,  merely  an  estate 
for  life.  By  that  will  Marinus  Coombes  devised  to  his  nephew  TViomas 
Coombes  nine  dwelling-houses,  with  sheds,  wharfs,  and  other  appurtenances, 
minutely  describing  them  all  separately,  by  their  situation,  abuttals,  dimensions, 
and  occupiers,  *'A11  which  estates,  being  copyhold*  and  held  of  the  manor  of 
Kennington,**  he  devised  to  T,  Coombes  for  his  life,  and  after  his  decease,  to 
his  son  Marinus  Coombes,  He  also  devised  to  T,  Coombes  two  dwelling- 
houses,  &c.,  ^situated  at  i?ame«,  which  were  copyhold,  and  held  of  ti^aw 
the  dean  and  chapter  of  Saint  PauPs,  for  his  life,  and  after  his  decease  *- 
to  his  son  Marinus  Coombes ;  also  he  devised  to  his  niece  Mary  Price,  ail 
that  brick  dwelling-house,  and  a  wood  four-stall  stable,  situate  on  the  east  side 
of  Fore^treet,  (the  premises  in  question,)  adding  the  situation,  abuttals,  dimen- 
sions, and  occupiers,  and  a  warehouse,  and  thirteen  several  dwelling-houses, 
all  minutely  designated  by  a  similar  description  of  the  situation,  abuttals,  dimen- 
sions, and  occupiers,  and  several  of  which  were  described  as  ^*  abutting  on  the 
copyhold  estate  thereinbefore  bequeathed  to  Thomas  Coombes,**  and  others  ns 
abutting  on  the  copyhold  estate  of  Terence  Price  ;  and  among  them,  the  ffWe 
Bear  public-house  and  appurtenances,  as  the  same  was  in  the  occupation  of 
fftUiam  Points  ;  all  which  said  estates,  being  copyhold,  and  held  of  the  manor 
of  Kennington,  the  testator,  devised  to  his  niece  Mary  Price  for  her  own  use, 
not  subject  to  the  debts,  power,  control,  or  engagements  of  her  husband,  for  her 
life,  and  after  her  decease  to  her  son  Marinus  Price ;  and  he  thereby  ordered 
and  directed  tliat  so  long  as  }V,  Points  should  choose  to  live  in  the  fVhite  Bear 
public-house,  and  should  keep  the  same  in  good  repair,  he  should  not  be 
charged  more  than  his  present  rent  of  14/.  per  annum.  And  abo  he  devised 
to  Marinus  Price  all  his  freehold  estate  situated  in  Princess-street  and  Eaglt^ 

and'Child  Yard,  as  the  same  was  in  the  occupation  of Beadle, Cook, 

and  others.  And  the  testator  bequeathed  to  Samuel  Groves  and  his  wife 
Hannah  Groves,  and  the  survivor  of  them,  the  sum  of  59.  per  week,  to  be  paid 
to  them  weekly,  from  and  out  of  the  estates  bequeathed  to  his  niece  Mary  Price, 
and  her  son  Marinus  Price,  The  question  was,  whether  Marinus  Price,  the 
bankrupt,  took  a  fee-simple  or  life-estate  in  the  copyholds  under  that  will. 

*  Bosanquet,  Serjt.,  for  the  plaintiff,  contended  that  this  case  exactly  r^A\^ 
coincided  with  the  case  of  I)oe  on  demise  of  Bates  v.  Clayton,  8  East,  ^ 
141.  Whether  the  word  estate  shall  be  descriptive  of  locality,  or  of  interest,  is, 
as  was  said  by  Lord  Mansfield  in  Hogan  v.  Jackson,  Cowp.  306,  always  a 
question  of  cons  traction.  It  is  material  here,  that  the  subject  which  is  given  to 
Marinus  Price,  is  no  other  than  that  which  the  testator  had  before  given  to 
Mary  Price;  in  the  devise  to  her,  the  words  of  limitation  are  distinct  from  the 
word  estate,  the  devise  being  express  to  her  for  her  life ;  the  word  estate,  then, 
is,  as  to  her,  descriptive  of  locality,  and  the  same  meaning  must  be  sustained 
wlien  the  same  subject  recurs.     Ibbotson  v.  Beckwith^  Cas  Temp.  Talb.  157| 


devise  of  all  my  estate  at  Northmth  Close,  was  held  to  mean  all  my  estate  in 
my  land  at  Northwith  Close.  The  annuity  is  no  proof  that  the  devisor  intended 
a  fee,  unless  it  be  a  charge  on  the  person  of  the  devisee;  but  where  it  is  merely 
a  charge  on  the  rents  and  profits  of  the  estates,  as  here,  it  raises  no  such  pre- 
sumption. Dot  on  demise  of  Stevens  v.  Snelling^  6  East,  02.  Lord  Ellen* 
borough,  C.  J.,  tliere  explains  Doe  v.  Richards,  3  Term  Rep.  356,  and  says 
the  principle  was  right,  though  its  applicability  to  that  case  might  be  doubted. 
This  annuity  is  merely  to  be  paid  out  of  the  land.  If  otherwise,  in  the  case  of 
Mary  and  MaHnus  Price  dying  before  the  testator,  the  annuitants  would  have 
lost  the  bequest.  If  Marinus  had  died  before  Mary,  then,  if  this  annuity  he  a 
charge  on  the  person,  it  would  have  been  a  charge  on  the  person  of  Mary  only, 
for  Marinas  would  have  taken  nothing:  yet  Mary  has  most  clearly  a  mere 
life-estate.  This,  therefore,  falls  within  the  principle  of  Doe  v.  Mellor,  5  Term 
*4nl  ^^*  ^^^*  *^6  v.  Sndling,  and  Doe  v.  Clarke,  2  New  Rep.  350. 
^  -^  There  are  no  introductory  words  here  expressive  of  an  intent  to  dispose 
of  all  the  testator's  interest,  and  without  such,  a  gift  for  life  with  a  general 
devise  over,  unaccompanied  by  words  of  limitation,  will  not  give  a  fee.  Doe 
ex  dem.  Bowes  v.  Blacket,  Cowp.  235.  Fawcet^s  case,  Vin.  Abr.  Devise,  Q. 
a.  No  inference  in  favor  of  a  fee  can  be  drawn  from  the  devise  of  all  the  tes- 
tator's freehold  estate  to  Marinus  Price, 

Copley,  Serjt.,  contra,  contended  that  Marinus  Price  took  an  estate  in  fee. 

The  counsel  for  the  plaintiff  had  distinctly  stated  the  principle  on  which  this 

question  was  to  be  decided.     He  agreed  that  it  made  no  distinction,  whether 

the  land  were  freehold  or  copyhold.     It  is  clear  that  where  a  person  disposes 

of  all  his  interest  he  may  do  it  by  the  word  estate.     Here  the  testator  bequeaths 

all  his  freehold  estate  to  one  individual  generally,  which  plainly  carries  the  fee. 

In  many  cases  it  has  been  held  that  descriptive  words  superadded  to  the  word 

estate,  only  designate  the  local  situation.     If  the  testator  had  devised  all  his 

copyhold,  as  he  did  all  his  freehold,  to  one  person,  he  would  have  said,  I  give 

all  my  freehold  and  all  my  copyhold  estate  to  ./?.  B.,  but  when  he  had  to  divide 

the  copyholds  between  ^.  and  B„  it  became  necessary  to  designate  the  parts 

by  words  of  distinction ;  but  having  first  done  so,  he  afterwards  uses  the  words 

of  limitation,  and  applies  the  word  estate  for  that  purpose.     The  case  of 

Uihwatt  and  Another  v.  Bryant  and  Another,  ante,  vi.  317,  was  very  similar 

to  the  present.     That  was  adevise  of  his  freehold  lands  for  years,  remainder 

for  life,  remainder  in  tail,  and  in  default  of  such  issue,  then  a  devise  of  all  the 

testator's  said  freehold  estate  in  the  parish  of  Buckingham  to  his  daughters, 

*4141   ^"^  ^^^^  court  held  that  it  carried  a  fee.     *If  you  there  substitute  for 

^  ^Mands"  the  word  houses,  the  devise  is  precisely  similar  to  this.     Doe 

v>  Clayton  is  not  in  point;  that  was  a  devise  to  fV,  Bates  of  all  that  messuage 

situate  at  Baton,  with  all  houses  and  hereditaments  thereto  belonging,  and  all 

timse  parcels  of  land  situate  in  the  lordship,  precincts,  and  territories  of  Eaton, 

now  in  my  own  and  G.  Blankely^s  occupation ;  and  my  will  is  that  Pf,  T. 

Bates,  when  he  arrives  at  the  age  of  twenty-one  years,  shall  enter  upon  and 

enjoy  the  aforesaid  estate,  namely,  the  life-estate  before  given.     The  tesuuor 

couid  not  in  the  present  case  mean  the  estate  he  had  before  given,  which  was  n 

mere  life-estate  for  the  life  of  his  niece,  therefore,  the  words  "all  which  said 

estates"  must  mean  his  own  estate  in  the  houses  which  he  had  devised  by  hit« 

will.     Whenever  he  gives  a  life-estate,  he  gives  it  in  terms.     Here  are  no 

^vords  of  qualification,  and  it  is  therefore  a  fee.     But  with  respect  to  the  chnriio 

on  the  estate,  the  rule  is  laid  down  too  narrow  by  the  counsel  for  the  plain  lit]'. 

I  he  rule  is,  that  if  the  charge  may  by  possibility  last  longer  than  the  estae 

gj^en,  then  the  devise  gives  a  fee.     Andrew  v.  Southouse,  5  Term  Rep.  295. 

^*or  if  it  be  a  life-estate,  then  the  tenant  for  life  possibly  may  die  before  the 

annuitant,  and  the  annuitant  would  lose  the  annuity.     In  the  case  last  cited 

^  property  is  charged  and  chargeable  witli  the  annuity,  and  in  the  present  case 


680  Randall  v.  Tuchin.  M.  T.  1815.  [414 

the  annuity  is  to  be  paid  out  of  the  estate,  which  are  equivalent  Lord  Kenyan^ 
C.  J.  and  Askurst^  J.,  there  held  it  a  fee.  It  is  not,  therefore,  necessary  that 
it  should  be  a  charge  on  the  person ;  to  make  a  fee,  it  suffices  if  it  be  a  charge 
on  the  land,  which  may  last  longer  than  the  life*estate.  The  devises  to  3fary 
and  Marinus  Price  do  not  therefore,  as  is  said,  confer  mere  life-estates,  because, 
if  they  did  so,  the  annuity  might  be  defeated.  It  is  aigued,  that  *if  the  r^^ie 
former  takes  a  life-estate,  the  latter  must  also  take  only  a  life-estate,  the  *- 
answer  is,  that  the  same  words  must  have  the  same  sense  in  different  parts  of 
the  will.     The  words  **aU  which  said  estates"  therefore,  convey  a  fee. 

Bosanquet  in  reply.  The  question  merely  is,  according  to  Ijord  MansftdJ^ 
what  the  testator  meant.  Afier  a  local  description  the  words  ^all  which 
estates"  referring  to  it,  cannot  mean  any  thing  more  than  the  local  description 
before  given.  It  is  said  that  the  rule  respecting  a  charge  has  been  stated  too 
narrowly,  but  that  is  not  so.  The  case  cited  for  it  of  Doe  v.  Snelling,  was 
subsequent  to  that  of  Andrew  v.  Southouae^  which  was  considered  in  the 
former,  and  after  that  consideration,  Lord  EUenborough  lays  down  the  rule  in 
the  terms  above  cited.  As  to  the  charge,  a  mere  charge  on  the  lands  is  much 
more  eftectuai  for  the  annuitant  than  a  charge  upon  the  interest  of  the  devisees. 
If  the  devisee  is  personally  charged,  and  he  is  to  receive  the  rents  and  profits, 
it  gives  a  fee.  Collier* 8  case,  6  Uo,  16.  In  Doe  v.  Clarke  the  charge  was  to 
be  paid  at  all  events,  but  admitting  that,  the  question  still  was,  whether  the 
devisee  took  an  interest  in  fee  accordingly  as  he  was  or  was  not  personally 
chargeable. 

GiBBs,  C.  J.  In  this  case  the  testator  had  much  different  property  to  dispose 
of,  partly  freehold,  but  the  greater  part  copyhold :  the  copyhold  part  he  meant 
to  dispose  of,  to  different  persons.  It  was  necessary,  therefore,  in  his  will  to 
describe  the  land,  in  order  to  keep  separate  that  which  he  meant  for  one  devisee, 
from  that  which  he  meant  for  another.  The  first  object  of  his  bounty  is 
Thomas  Coombes :  afler  devising  part  of  his  copyholds  to  Thomas  Coombes 
for  life,  *and  after  him  to  Marinus  CoombeSy  he  proceeds  to  make  a  dis-  rtiiis 
position  in  favor  of  his  niece  Mary  Price^  and  her  son,  his  nephew,  *- 
Marinus  Price.  It  was  necessary  he  should  distinguish  between  the  property 
he  intended  for  them,  and  what  he  had  before  given  to  a  different  person.  He 
enumerates  locally  all  that  he  intended  for  Mary  Price^  and  having  so  done,  he 
pfoes  on  to  say,  **  All  which  said  estates,  being  copyhold,  I  give  to  Mary  Price 
for  her  life,  and  after  her  decease,  to  her  son  Marinus  Price ;  and  I  hereby 
order  that  so  long  as  IVilliam  Points  shall  choose  to  live  in  the  fVhite  Bear 
public-house,  and  shall  keep  the  same  in  good  repair,  he  shall  not  be  charged 
more  than  his  present  rent  of  14/.  per  annum:  and  also  I  devise  to  the  said 
Marinus  Price  all  my  freehold  estate  situate  in  Prince' s^streei  and  Eagle-and* 
Child  Yard,  and  to  Samuel  Groves  and  Hannah  Groves,  of  Long^lane,  in  ihe 
borough  of  Souihwark,  and  tlie  survivor  of  them,  the  sum  of  6s,  per  week,  to 
be  paid  to  them  weekly  from  and  out  of  the  estates  bequeathed  to  my  said  niece 
Mary  Price  and  her  son  Marinus  Price.*^  Now  the  word  estate  is  here  used 
in  the  operative  part  of  the  devise;  not  introduced  incidentally  after  the  devising 
part  is  perfected,  but  introduced  in  the  devise  itself.  It  is  admitted  by  the 
counsel  ibr  the  plaintiff*,  that  the  word  estate  carries  a  fee,  unless  other  parts 
of  the  will  restrain  its  effect.  Formerly  a  narrower  construction  prevailed,  and 
it  was  held  that  if  the  former  words  described  locality,  the  word  estate  was  not 
descriptive  of  the  quantity  of  interest,  but  designated  local  position :  but  it  is 
now  held,  that  though  the  word  estate  points  at  a  certain  house  or  parish  where 
the  estate  is  situate,  yet  it  shall  carry  a  fee,  unless  restrained  by  otiier  parts  of 
the  will.  It  may  be,  that  the  signification  of  the  word  estate  may  be  resiraioed, 
but  it  lies  on  the  party  who  seeks  to  narrow  its  construction,  to  show  by  what 
expressions  in  the  will  *it  is  restrained.  Here  the  counsel  for  the  r^ji^ 
plaintiff*  urges,  that  the  testator,  after  the  words  of  local  description,  uses  ^ 
the  word  estate  as  meaning  no  more  than  what  he  had  before  described.     The 


testator  has  enumerated  the  different  houses  of  his  copyholds,  is,  because  he 
meant  to  give  some  to  one  person,  some  to  another:  the  freehold  estate  he  meant 
to  give  all  to  one,  and,  therefore,  says,  ^  I  give  to  Marinus  Coombes  all  my 
freehold  estate;"  but  that  he  was  obliged  to  describe  the  parts  of  his  copyhold, 
in  order  to  show  what  was  to  go  to  one,  and  what  to  another;  but  after  having 
enumerated  them,  he  deserts  the  local  description,  and  takes  up  the  word  estate ; 
and  it  appears  to  me  that  this  is  a  fair  explication  of  the  cause  of  his  so 
enumerating  them,  and  does  not  take  from  the  legal  effect  of  the  word  estate, 
nor  give  it  a  narrower  construction  than  the  law  generally  gives  it.  In  the  case 
of  Doe  V.  Clayton  cited  by  the  counsel  for  the  plaintiff,  it  is  observable,  that  the 
word  estate  is  introduced,  and  when  the  testator  uses  it,  it  there  refers  to  the 
estate  he  had  before  given,  and  then  the  fee-simple  does  not  pass  by  the  word 
estate.  The  counsel  for  the  defendant  has  also  referred  us  to  t/thwatt  v. 
Bryant  and  it  does  appear  to  us,  that  the  present  bears  a  very  near  resemblance 
to  the  caso  cited.  Here  his  Lordship  stated  the  devise  in  that  case,  (vide 
ante,  317:)  the  question  was,  whether  the  daughters  took  an  estate  in  fee  or 
for  life :  it  was  contended  there,  that  though  the  gift  was  conveyed  to  them  by 
the  word  estate,  other  words  qualified  it,  and  gave  it  a  narrower  sense  than 
naturally  belonged  to  the  word :  what  the  testator  gave  was  his  said  freehold 
estate;  and  as  he  had  given  his  freehold  lands  for  life  before,  it  was 
contended  that  the  word  estate  signified  no  more  than  his  said  freehold 
*4181  ^^"^^>  ^"^  ^^^  court  held,  that  it  meant  a  fee.  In  ^addition  to 
-'  this,  other  circumstances  of  the  will  do  certainly  furnish  a  strong 
reason  for  saying  that  **  estate,"  as  used  by  the  testator,  meant  that 
which  the  law  construes  it  to  mean  if  not  restrained  by  other  words.  He 
gives  to  Mary  Price  for  life,  remainder  to  Marinua  Price^  and  his  will  is,  that 
so  long  as  fri  Points  lives  in  the  public-house  and  keeps  it  in  repair,  he  shall 
not  be  chained  more  than  14/.  per  annum.  It  seems  as  if  the  testator  con- 
templated that  the  two  Prices  were  the  persons  who  would  have  the  power  of 
raising  the  rent  which  Points  paid,  and  it,  therefore,  strongly  looks  as  if  he 
meant  that  their  estate  should  last,  at  least  as  long  as  Points  had  the  option  of 
continuing  in  the  public-house.  Here  is,  in  addition  to  this,  an  annuity  to 
Samuel  and  Hannah  Groves  of  5«.  a  week,  and  it  is  clear  that  the  testator  con- 
templated that  it  was  to  be  paid  out  of  that  which  he  had  before  given  to  Mary 
Price  and  Marinus  Price^  and  it,  therefore,  shows  that  he  meant  a  larger  estate 
than  for  life  should  pass  to  them.  It  is  admitted  by  those  who  contest  it,  that 
the  word  estate,  not  being  qualified,  does  carry  with  it  this  meaning.  We 
think,  looking  at  the  other  words  of  this  will,  that  so  far  from  qualifying  this 
construction,  they  rather  confirm  it.  It  does  seem,  tlierefore,  that  the  property 
given  to  Mary  Price  and  Marinus  Price^  is  given  to  the  latter  in  fee. 

Heath,  J.  I  am  of  the  same  opinion.  The  principle  is,  that  where  the 
word  estates  is  an  operative  word,  it  passes  a  fee,  and  to  try  whether  it  be 
operative  or  not,  the  test  is,  to  strike  it  out  of  the  will,  which  test  being  applied 
here,  the  devise  becomes  nonsense. 

Chambre,  J.  No  doubt  the  word  estate  is  large  enough  to  carry  a  fee : 
whether  it  shall  do  so,  is  to  be  collected  from  the  whole  will.  Nothing  on  this 
Midi  ^^^^  shows  that  the  testator  meant  to  die  intestate  as  to  any  *part  of  his 
-I  property.  When  he  disposes  of  his  freehold  property,  he  gives  his 
freehold  estates,  which  devise,  it  is  admitted,  clearly  carries  a  lee :  he  uses  the 
same  word  in  his  devise  to  Mary  Price  and  Marinus  Price,  and  it  must,  there- 
fore, carry  the  same  sense.  Another  strong  circumstance  is  the  charge  in 
favor  of  an  old  tenant,  for  whom  the  testator  seems  to  have  had  a  regard.  The 
charitable  donation  of  5s.  per  week  to  two  other  persons,  is  a  still  stronger  cir- 
cumstance. It  is  next  to  impossible,  that  tlie  testator  could  mean,  that  on  the 
decease  of  Mary  Price  and  Marinus  Price  it  should  cease ;  there  is,  theretbre, 
a  purpose  manifest,  to  effectuate  which,  the  estate  given  ought  to  be  a  lee ;  and 
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the  words  are  indisputably  large  enoagh,  and  there  is  nothing  apparent  to  con- 
trol them.  I,  therefore,  am  of  opinion  with  my  lord  and  my  brother  Heatk, 
that  this  devise  carried  a  fee,  and  that  the  judgment  must  be  for  the  defendanut ) 

t  [See  1  Brod.  &  Bing.  72,  Harding  ▼.  Gardner.] 
t  Dallaif  J.,  was  abseat  by  reaaoa  of  indisposition. 


BILLING  et  al..  Assignees  of  BURKITT,  a  Bankrupt,  o.  FLIGHT. 

[2  Marsh.  124.  S.  C.j 

The  statute  7  G.  2,  c.  8,  is  a  remedial  rather  than  a  penal  act. 

Where  the  plainiiiTs  had  commenced  an  action  of  ai9ump9it  for  money  had  and  received, 
to  recover  back  differences  paid  on  stock-jobbing  contracts,  and  had  tiled  a  bill  of  di»* 
covery,  to  which  the  defendant  pleaded  that  the  discoverjr  was  given  by  the  statuie  7  G. 
2,  c.  8,  9.  2,  in  debt  only,  the  court  permitted  the  plaintifTa  to  amend  by  changing 
a9$umpsit  to  debt  after  six  terms  from  the  commencement  of  the  action. 

This  was  an  action  of  asiumpsit  for  money  had  and  received,  brought  by 
the  assignees  of  a  bankrupt  to  recover  from  the  defendant,  upon  two  grounds,  a 
sum  paid  him  by  the  bankrupt  immediately  before  his  bankruptcy.  First,  that 
the  money  was  paid  for  the  differences  upon  stock-jobbing  contracts;  secondly, 
that  the  ^payment  was  fraudulent  and  in  contemplation  of  bankruptcy.  r«  <9q 
The  money  was  paid  to  the  defendant  on  the  27th  of  November,  1813.  *■ 
The  plaintiffs  issued  a  ctqnas  ad  respondendum  on  the  20th  of  ^prii,  1814, 
and  a  capias  per  continuance  on  the  17th  of  Mai/^  both  within  six  months  after 
the  payment  of  the  money  to  the  defendant.  Rules  for  time  to  declare  were 
obtained,  and  the  declaration  was  served  on  the  17th  of  January,  1815.  The 
defendant  pleaded  in  Hilary  term  non  assumpsit.  Rule  was  given  to  reply, 
and  issue  was  joined.  No  notice  of  trial  being  given,  the  defendant  obtained  in 
TVinity  term  last  a  rule  for  judgment  as  in  case  of  a  nonsuit,  which  was  dis- 
charged on  a  peremptory  undertaking  to  try  at  the  adjourned  sittings  aOer  the 
present  Michaelmas  term,  and  in  default,  the  defendant  was  to  be  at  libert}*  after 
the  four  first  days  of  Hilary  term  to  sign  judgment  as  in  case  of  a  nonsuitt 
without  further  application  to  the  court,  unless  the  court  should  otherwise  order. 
The  plaintiffs  had  in  August,  1815,  filed  a  bill  in  equity  for  a  discovery,  sop- 
posing  themselves  entitled  there  to  by  the  statute  7  Geo.  2,  e.  8,  s.  2,  to  which 
the  defendant  pleaded  that  this  action  was  assumpsit,  whereas  the  statute  gives 
the  discovery  only  in  an  action  of  debt  for  money  had  and  received.  That  plei 
was  still  pending.  Shepherd,  Solicitor- General,  had,  therefore,  obtained  a  rule 
nisi  that  the  former  rule  might  stand  enlarged,  on  an  undertaking  to  try  at  the 
adjourned  sittings  afler  Hilary  term,  and  that  the  plaintiffs  might  amend  their 
declaration  by  converting  it  to  an  action  of  debt  for  money  had  and  received,  on 
payment  of  costs. 

LenB  and  Vaughan,  Serjts.,  now  showed  cause  against  the  enlargement  of 
the  time,  upon  the  ground  that  the  plaintiff  had  already  been  sufficiently  in- 
dulged with  time,  and  was  not  entitled  to  any  further  delay,  having  *pe-  r^^^i 
reintorily  undertaken  to  try  at  the  sittings  after  the  present  term.  As  to  ^ 
the  amendment,  it  was  equivalent  to  enabling  the  plaintiff  to  bring  a  fresh  action, 
which,  after  so  much  delay  on  their  part,  was  not  to  be  permitted,  esperially  in 
a  penal  action.  The  court  had  laid  down  the  rule  in  Maddock  v.  Hammttt, 
7  Term.  Rep.  184,  and  Steele  v.  Sowerby,  6  Term.  Rep.  171,  that  where  a 
plaintiff  had  been  guilty  of  any  delay,  the  court  would  not  aid  him  by  amendmenu 

The  Solicitor' General,  who  would  have  supported  his  rule,  was  stopped  by 

The  court.    This  rule  has  two  objects.   The  one,  to  get  rid  of  a  former  rule 
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into  which  the  plaintiflTs  were  obliged  to  enter ;  the  other  to  cure  what  may,  or 
may  not,  be  a  defect  in  the  declaration.  The  defendant  complains  that  this 
action  is  suspended  over  him  ;  that  is  the  defendant's  own  fault.  The  statute 
gives  an  action,  and  gives  the  plaintiff  evidence  by  the  oath  of  the  defendant,  in 
answer  to  a  bill  for  a  discovery.  The  plaintiffs  file  such  a  bill,  and  the  defend- 
ant might  have  enabled  them  to  go  on  to  trial  by  putting  in  his  answer,  instead 
of  putting  in  a  plea ;  but  the  defendant  contends  that  the  statute  gives  a  discov- 
ery only  in  a  plea  of  debt,  and  he  therefore  refuses  to  answer  the  bill,  so  as  to 
furnish  evidence  in  an  action  of  asmmpnt.  By  this  act,  the  defendant  himself 
delays  the  plaintiffs  from  going  on  to  trial.  It  is  objected  by  the  defendant's 
counsel,  that  to  amend  the  declaration  by  changing  it  from  assumpsit  to  debt, 
would  be  to  give  the  plaintiff  a  new  cause  of  action,  or  at  least  a  new  form  of 
action.  How  the  Court  of  Exchequer  will  dispose  of  that  plea,  we  do  not  yet 
*4221  ^"^^>  ™^  <fecwioD  being  yet  pronounced.  *But  the  amendment  would 
-^  give  no  new  cause  of  action :  it  is  to  be  made  only  by  altering  «  -few 
words  in  the  beginning  and  a  few  words  in  the  end  of  the  declaration,  and  we 
think  the  amendment  may  be  made.  It  has  been  stated,  that  this  is  a  penal 
action  ;  but  we  do  not  think  it  is  a  penal  statute :  it  is  to  a  certain  extent  a 
remedial  law. 

Rule  absolute.! 

t[See  post  483,  Levtlt  y*Kiihlewkil€.'\ 
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So,  where  no  bill  in  equity  had  been  filed  for  a  discovery,  the  court  permitted  the  plain- 
ti^  to  amend  by  converting  their  declaration  from  a$9uwip9it  to  debt. 

In  this  action,  which  was  commenced  in  asntmpsU  for  the  like  causes  as  in 
the  preceding  case,  the  plaintiffs  had  also  in  Triniiy  term,  1815,  discharged  a 
rule  for  judgment  as  in  case  of  a  nonsuit,  upon  a  peremptory  undertaking  to  try 
at  the  sittings  after  Michadmca  term,  and  they  had  also  prepared  a  bill  in  equity 
for  a  discovery,  but  had  delayed  to  file  it  until  they  should  see  the  event  of 
their  motion  for  an  amendment  in  the  action  against  Flight;  and  in  the  mean 
time  they  omitted  to  go  to  trial.  The  plea  to  the  bill  in  equity,  that  the  statute 
gave  a  discovery  only  in  an  action  in  debt,  not  in  assumpsit^  had  in  the  mean 
time  been  over-ruled.  The  defendant  had  again  in  tliis  term  obtained  a  rule  nini 
for  judgment  as  in  case  of  a  nonsuit,  for  not  proceeding  to  trial  pursuant  to  the 
plainti^is*  undertaking;  and  the  plaintiffs  had  obtained  a  rule  m«t  to  amend  their 
declaration  by  converting  it  to  an  action  of  debt. 
*4231  *'^hq>herd,  Solicitor-General,  for  the  plaintiffs. 
-J        Beat,  Serjt.,  for  the  defendant. 

GiBBs,  C.  J.  The  question  is  not  whether  we  shall  make  the  rule  absolute 
for  judgment  as  in  case  of  a  nonsuit  upon  an  application  made  in  the  first  in- 
stance ;  but  this  is  a  rule  in  a  case  where  a  peremptory  undertaking  has  been 
given,  which  I  am  not  for  disregarding ;  but  the  question  is,  whether  any  cause 
has  arisen  since  giving  the  peremptory  undertaking,  to  prevent  the  plaintiff  from 
performing  it,  and  1  think  he  has  shown  such  cause.  In  June,  when  he  under- 
took, he  was  not  aware  of  the  objection  that  would  be  made  to  his  discovery. 
Afterwards  he  became  aware  of  the  difficulty,  and  forbore  to  file  his  bill  against 
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this  defendant  till  the  objection  should  be  decided.  That  b  a  sufficient  answer 
to  the  rule  for  judgment  as  in  case  of  a  nonsuit.  The  next  question  is,  whether 
we  shall  permit  the  plaintiffs  to  amend.  No  ground  has  been  shown  against 
it  except  two ;  the  one,  that  a  bill  for  a  discovery  did  not  lie  in  an  action  of 
assumpsit ;  the  second,  that  an  action  of  itssumpsit^  would  not  lie  at  law.  By 
over-ruling  the  plea  in  equity,  the  first  ground  is  removed,  and  it  is  shown  that 
the  amendment  is  not  wanted,  but  as  it  cannot  possibly  be  prejudicial  to  the 
defendant  to  have  the  amendment,  and  as  there  may  be  a  doubt,  (I  do  not  say 
that  I  have  any  doubt,)  whether  the  action  of  assumpsit  can  be  maintained  on 
this  statute,  I  think  the  amendment  ought  to  be  allowed  on  payment  of  cosu* 

Rule  for  the  judgment  as  in  case 
of  a  nonsuit  discharged. 
Rule  for  amendment  absolute. 


*The  Order  of  Precedency  of  the  Attorney  and  SoUcUor-General.  [*424 

Order  of  Precedency  of  the  Attorney  and  Solicitor- General  before  the  King's  Serjeants. 

In  the  name  and  on  the  behalf  of  His  Majesty. 
George,  P.  R. 

Whereas  our  Attorney  and  Solicitor-General  now  have  place  and  audience 
in  our  courts  next  after  the  two  ancientest  of  our  Serjeants  at  law  for  the  time 
being,  and  before  our  other  Serjeants  at  Law,  We  considering  the  weighty  and 
important  affairs  in  which  our  Attorney  and  Solicitor- General  are  employed, 
and  on  which  the  Attorney  and  Solicitor-General  of  us,  our  heirs  and  succes- 
sors may  hereafter  be  employed,  do  hereby  order  and  direct  that  at  all  times  here- 
after the  Attorney  and  Solicitor-General  of  us,  our  heirs  and  successors,  shall 
have  place  and  audience  as  well  before  the  said  two  ancientest  of  our  Serjeants 
at  Law,  as  also  before  every  person  who  now  is  one  of  our  Serjeants  at  Law, 
or  hereafter  shall  be  one  of  the  Serjeants  at  Law  of  us,  our  heirs  or  successors, 
and  we  do  hereby  will  and  require  you  not  only  to  cause  this  our  direction  to 
be  observed  in  our  Court  of  Chancery,  but  also  to  signify  to  the  Judges  of  all 
our  other  courts  at  Westminster,  that  it  is  our  express  pleasure  that  the  same 
course  be  observed  in  all  our  said  courts. 

Given  at  our  Court  of  Carlton  House,  this  I4th 
day  of  December,  in  the  fifty-fourth  year  of 
His  Majesty's  Reign. 

By  command  of  His  Royal  Highness  the  Prince  Regent,  in  the  name  and 
on  the  behalf  of  His  Majesty. 

SlPMOUTH. 

To  the  Right  Honorable  John 
Lord  Etdon,  our  Chancellor 
of  Great  Britain. 
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ARGUED    AND    DETERMINED 


IN  THE 

COURT  OF  COMMON  PLEAS, 

IN 

MICHAELMAS    TERM, 

IN  THE 

FIFTY-SIXTH  YEAR  OF  THE  REIGN  OF  GEORGE  HI,  1815 


EVERETT  V.  GLYN,  Bart. 

[2  Marsh.  84.  S.  C] 

A  steward  of  a  manor,  is  entitled  to  be  paid  for  admissions  of  a  tenant  to  several  copy- 
holds, only  according  to  a  quantum  tneruit,  unless  certain  fees  are  proved  to  be  due  by 
the  custom  of  his  manor. 

There  is  no  general  custom  for  all  copyholds. 

And  therefore,  although  the  steward  at  the  tenant's  request  prepare  six  several  admis- 
sions on  separate  instruments  to  six  tenements,  he  is  not  entitled  to  six  times  the  fees 
which  are  aue  on  the  first,  their  being  less  labor  in  preparing  either  of  the  five  last  than 
the  first. 

This  was  an  action  of  aasutnpsit  brought  by  the  steward  of  the  manors  of 

Ewdl  and  Cuddington^  for  fees  due  to  him  upon  the  admission  of  the  defend- 

ant,  who  was  devisee  of  his  father,  the  last  tenant,  to  six  several  tenements, 

copyholds  of  inheritance  of  those  manors.      Upon  the  trial  of  the  cause  at  the 

Westminster  sittings  after    Trinity  term,    1815,    before  Gibbs,  C.  J.,  the 

plaintiff  proved  that  he  had  prepared  drafls  of  six  several  instruments  of 

admission  to   the    six    several  copyholds,  and  had  submitted  them   to   the 

*42fi1   defendant's  attorney,  *who  had  approved  and  returned  the  same,  where- 

-^  upon  he  engrossed  on  six  several  pieces  of  parchment,  with  distinct 

stamps  on  each,  the  six  separate  admissions,  which  the  defendant,  accepted, 

and  the  plaintiff  now  claimed  to  be  paid  the  same  charges  for  each  of  them, 

\vhich  he  would   have  made  for  the   admission  to   a   single   tenement,  had 

there  been  only  one.     He  made  a  charge  of  two  guineas  for  searching  the  court 

rolls  for  the  admissions  of  the  last  tenant,  inspecting  the  award  under  a  recent 

iuclosure  act  by  which  certain  parcels  of  some  of  the  copyholds  were  to  be 

ascertained,  examining  the  rental,  in  order  to  fix  the  fines  due  to  the  lord,  and 

taking  extracts ;  and  upon  each  of  the  tenements  he  charged 
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For  presenting  the  last  tenant's  death 
Proclamation  for  the  heir  to.  come  in 
Presenting  and  enrolling  the  will  of  the  devisor 
Proclamation  -        -         -        -        - 

Admission  fee,  and  by  attorney 
Enrolling  the  same  .... 

Copy  of  admission,  with  will  set  out 
Parchment  and  stamp      •        .        .        • 
Respiting  fealty  -        -        -        . 

Homage  and  cryer  -  *      •        - 


£. 

i. 

d 

0 

2 

0 

0 

0 

1 

0 

0 

0 

1 

8 

1 

0 

1 

0 

0 

18 

0 

0 

0 

0 

6 

£6 

1 

2 

Amounting  in  the  whole  to  88/.  0«.  Evidence  was  given  by  stewards  of  other 
manors :  one  gentleman  considered  that  some  of  these  charges  were  too  high, 
and  some  too  low,  but  upon  the  supposition  that  the  plaintiff  was  entitled  to 
make  the  same  charges  upon  each  of  the  admissions,  20/.  was  insufficient  for 
the  whole ;  32/.  15a.  would  have  been  the  reasonable  charge.  In  this  compu- 
tation he  allowed  upon  tlie  admission  to  the  first  copyhold  three  additional 
charges  of  6«.  8^.  each,  *for  recording  each  of  the  proclamations,  and  the  rm»nm 
respite  of  fealty ;  and  retrenching  some  other  charges,  he  computed  the  ^ 
total  fees  and  charges  due  on  the  first  admission,  at  6/.  2a.  2d.  exclusive  of  the 
preparatory  charges,  and  for  each  of  the  subsequent  admissions  4/.  18a.  %d, 
deeming  that  the  charges  for  some  of  the  acts,  as  for  instance  the  proclamations, 
and  presentment  of  the  will,  which  was  made  on  the  first  admission,  were  not 
necessary  to  be  repeated.  Another  steward  of  twelve  manors,  concurring  in  the 
last  circumstance,  also  proved  that  some  of  the  charges  were  higher,  and  some 
lower  than  those  which  he  was  in  the  habit  of  making;  but  that  it  was  his  own 
practice  to  comprehend  the  admissions  to  ^y  indefinite  number  of  copyhold 
tenements  in  one  instrument,  distinguishing  the  parcels  of  each  tenement  by  an 
ac  etianis  sind  inserting  for  each  a  separate  reddendum,  sometimes  afVer  the  enu- 
meration of  the  parcels  of  a  single  tenement,  sometimes  after  the  parcels  of  all 
the  tenements :  that  6/.  5a.  was  a  reasonable  charge  for  a  single  tenement,  or 
the  first  tenement,  but  that  an  addition  of  8a.  Sd.  for  the  insertion  of  each  addi- 
tional tenement  and  quit  rent,  after  the  first,  together  with  the  cost  of  tlie  addi- 
tional stamp  for  each,  and  larger  parchment,  was  sufiicient.  That  if  six  admis- 
sions to  several  tenements  were  thus  combined  in  one  instrument,  the  sum  of 
20/.  which  the  defendant  had  paid  into  court,  was  more  than  sufficient  to  cover 
the  plaintiff's  demand.  Gibbs,  C.  J.,  in  summing  up  the  evidence,  having 
observed  to  the  jury  that  no  evidence  was  given  of  any  custom  of  the  manor  to 
charge  any  specific  amount  of  fees,  the  plaintifif  tendered  evidence  of  a  custom 
of  the  manor,  which  the  Chief  Justice,  in  that  stage  of  the  cause,  rejected,  as 
being  a  new  case ;  and,  thinking  as  he  did,  that  the  plain tiflf,  by  the  defendant's 
assent,  was  enlilled  to  make  out  separate  admissions,  left  it  to  the  jury  whether, 
there  being  no  custom  proved  for  '^the  amount  of  the  separate  fees,  20/.  ryjos 
was  a  reasonable  compensation  for  preparing  the  six  admissions ;  but  ^ 
his  Lordship  reserved  this  question  of  law  for  the  plaintiff*,  whether,  supposing 
him  entitled  to  make  out  separate  admissions,  he  was  in  law  entitled  to  the  same 
fee  fur  each  as  for  the  first.  If  he  were,  then  20/.  was  not  enough,  and  the 
plaintiff  was  to  be  at  liberty  to  enter  a  verdict  for  the  full  amount  of  his  fees  on 
that  computation ;  if  he  were  not,  then  20/.  was  sufficient;  it  was  to  be  attended 
to,  that  the  bill  for  each  of  the  copies  comprised  many  items,  and  many  of  the 
matters  charged  for  were  attended  with  less  trouble  in  the  repetition.  The  jury 
found  that  the  reasonable  compensation  due  to  the  plaintiff  would  not  exceed 
20/.,  and  they  gave  their  verdict  for  the  defendant. 

Accordingly  Beatt  Seijt,  on  a  former  day  in  this  term  obtained  a  rule  nisi  to 


Lens  and  Bosanquet,  Serjts.,  now  showed  cause.  This  is  merely  a  question 
of  quantum  mendt ;  the  sum  paid  into  court  was  paid  in  upon  that  principle. 
There  is  no  general  law  on  the  subject  extending  to  all  copyholds :  the  plain- 
tiff's  claim,  if  it  stands  on  any  other  foundation  than  a  quantum  meruit ^  must 
be  governed  by  the  custom  of  his  own  particular  manor ;  and  in  this  case  there 
was  no  evidence  of  the  usage  of  the  particular  manor.  In  the  case  of  Searle 
Y.  Marshy  in  B,  R.  Hilary  term,  29  G.  3.  before  Lord  Kenyon,  C.  J.,  a  ques- 
tion arose  whether  the  several  tenements  were  to  be  divided  by  an  ac  etiam  or 
oou  and  Lord  Kenyon^  held,  that  if  they  might  be  so  divided,  it  would  justify 
*4291  ^^  steward  in  making  a  charge  for  each  part.  *Bowtr^  was  for  the 
-'  plaintiff.  The  case  was  afterwards  mentioned  to  the  court,  and  Lord 
Kenyan,  adhered  to  the  rule  he  had  laid  down  at  nisi  prius^  that  it  depended 
all  on  the  usage,  which  was  the  life  and  law  of  the  copyhold  tenure  ;  and  if  the 
usage  justified  a  charge  for  each  ac  etiam^  the  charge  was  good ;  but  that  other- 
wise it  stood  on  a  quantum  meruit. 

The  court,  interposing,  called  on 

Best,  to  support  his  rule  :  he  contended  that  the  plaintiff  was  entitled  to  the 
increased  verdict,  upon  the  ground  that  the  defendant's  attorney  had  approved 
of  each  separate  draft,  and  had  thereby  bound  the  defendant  to  pay  for  it.  On 
each  copy  is  an  entry  of  all  the  matters  which  entitle  the  plaintiff  to  a  fee,  the 
heriot,  tine,  respite  of  fealty,  and  the  like.  Therefore,  the  defendant  has  not 
left  to  the  plaintiff  a  discretion  to  make  out  these  admissions  in  what  form  the 
plaintlft'  might  deem  fit,  but  he  has  sanctioned  their  being  drawn  up  in  tliis  par- 
licular  form.  All  that  the  plaintiff  has  done,  he  was  required  to  do  so  by  the 
defendant.  The  case  cited  tlierefore  does  not  apply*  Conventio  vincit  legem 
et  al  consuetudinem.  The  rule  sought  to  be  established  by  one  of  the  witnes- 
ses, would  ruin  all  copyholds.  The  advantage  of  copyhold  estates  is,  that  the 
whole  title  shall  appear  on  the  manor  rolls.  But  if  all  the  tenements  are  to  be 
blended  in  one  copy,  no  good  title  can  appear  on  the  rolls  of  any  manor.  The 
lurd  is  entitled  to  distinct  lines  and  heriots,  the  king  to  distinct  stamps,  the  stew- 
ard to  his  distinct  fees.  Here  are  six  fines,  six  titles,  and  six  rents.  If  each 
do  not  appear  separately,  the  lord  cannot  know  to  what  fine  and  what  heriot  he 
is  entitled  for  each,  nor  can  the  government  ascertain  the  stamp  duties.  It  is 
said,  that  to  do  the  whole  is  but  one  trouble;  it  is  true,  that  one  proclamation 
*4^01  *^'^^y  ^^  made  in  court,  but  there  are  six  entries  of  the  proclamation, 
^  each  of  which  consumes  an  equal  quantity  of  labor,  parchment,  and  ink. 
The  fje  is  not  regulated  by  the  trouble.  If  an  attorney  attends  a  summons  in 
six  policy  causes,  he  is  eniided  to  six  fees.  But  here,  indeed,  there  is  six  times 
as  much  trouble  for  the  six,  as  there  is  for  the  first.  If  the  want  of  an  especial 
custom  had  any  weight,  it  is  all  got  rid  of  by  the  defendant's  assent.  If  he 
meant  to  put  the  plaintiff  to  his  legal  right  and  the  custom  of  the  manor,  he 
should  not  have  interfered,  but  left  the  plainuff  to  setUe  his  own  rolls. 

GiBBs,  C.  J.  I  agree  the  steward  is  to  be  paid  for  what  he  does,  and  also 
that  conventio  vincit  legem,  and  that  if  the  defendant  agrees  that  the  business 
shall  be  done  in  a  particular  way,  for  a  particular  sum,  it  shall  be  paid:  the 
question,  therefore,  is,  whether  there  has  been  a  convention  that  this  business 
was  to  be  done  in  a  particular  way,  and  that  the  steward  was  to  be  paid  a  par- 
ticular sum.  There  have  been  six  separate  admissions  by  the  consent  of  the 
defendant's  attorney,  and  the  only  doubt  is,  how  the  steward  is  to  be  paid  for 
them.  There  is  no  particular  stipulation  for  the  price,  and,  therefore,  the  sum 
due  must  be  determined,  either  by  the  custom  of  that  manor,  or  on  a  quantum 
tneruit.  For  there  is  no  general  law  for  all  copyholds,  it  can  only  be  the  par- 
ticular usage  of  each  manor,  and  in  this  case  there  is  no  custom  of  the  manor  in 
evidence ;  therefore,  the  plaintiff's  right  must  stand  on  a  quantum  meruit,  and 
the  inquiry  must  be,  in  this  case,  where  the  defendant  has  had  six  several  admis«> 
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810113  made  out  separately  on  separate  stamps,  what  the  plaintiff  is  reasonably 
entitled  to  receive  for  the  trouble  he  has  had  in  preparing  them:  he  charges  six 
times  as  much  as  for  one,  but  it  does  not  follow  that  because  he  is  *enti-  r,.«.. 
tied  to  his  full  charge  for  the  first,  therefore,  he  is  to  have  six  times  as  ^ 
much  for  the  six,  I,  therefore,  asked  the  witness  whether  taking  the  first  charge, 
and  adding  to  it  the  Ss,  Bd.  on  five  other  copies,  adding  also  &e  further  char^ 
for  the  additional  drawing,  parchment,  d^c,  on  the  six  instruments  prepared  in 
lieu  of  one,  adding  also  the  cost  of  the  stamps,  the  whole  amount  would  exceed 
20/.,  and  he  did  not  think  it  would.  I  reserved  the  point  whether  the  plaintiflf 
had  any  right  in  point  of  law,  because  he  was  entitled  to  charge  6/.  for  the  first 
copy,  therefore,  to  chaige  the  same  for  each  subsequent  copy,  and  the  court  are 
of  opinion  he  has  ndt.    As  to  the  quantum  meruit  Uie  jury  have  disposed  of  it 

Rule  discharged. 


BXD  or  MICHAELMAS  TEBM* 


CASES 

ARGUED   AND    DETERMINED 


DfTUB 

COURT  OF  COMMON  PLEAS, 

AND 

OTHER  COURTS, 
HILARY    TERM, 

Df  THE 

FIFTY-SIXTH  YEAR  OF  THE  REIGN  OF  GEORGE  lU,  18ie 


FAWCETT,  Haintiff;  LOWE,  Deforciant 

A  fine  cannot  be  amended  without  an  affidavit  connecting^  the  fine  with  the  deed  produced 

to  warrant  the  amendment. 

Vauohak,  Seijt«9  moved  to  amend  a  fine,  in  which  the  premises  comprized 
were  stated  to  be  in  the  parish  of  Askerton^  by  making  it  pursuant  to  the  deed 
to  lead  the  uses,  which  conveyed  lands  in  the  manor  of  Asktrton  in  the  parish 
of  Stapletmi^  and  he  prayed  that  the  word  **  manor"  might  be  substituted  for 
the  word  ^  parish:"  he  moved  this  upon  an  affidavit  of  the  commissioner  named 
in  the  writ  of  dedimiu  pote9tatem^  that  he  took  the  acknowledgment  of  the  de- 
forciant to  a  fine  for  passing  lands  in  the  manor  of  Askerton^  in  the  barony  of 
Cidldtland^  in  the  parish  of  Sttwleton^  and  that  there  was  no  such  parish  in 
^  ^  existence  ^as  Askerton.  The  court  inquired  whether  the  affidavits  stated 
J  that  the  deed  which  conveyed  the  lands  in  the  manor  of  Askerton^  was 
the  same  deed  in  pursuance  whereto  the  fine  was  levied ;  and  that  fact  not 
being  sworn  to,  they  held  that  they  certainly  could  not  permit  the  amendment 
without  an  affidavit  stating  that  the  deed  produced  was  the  deed  in  pursuance 
whereof  the  fine  was  levied:  without  such  an  affidavit  to  connect  the  deed  with 
the  fine,  wicked  persons  might  make  the  grossest  abuse  of  these  motions. 
Vaughan  took  nothing  by  his  motion. 

Vol.  I.— 87  3m  2  (683) 
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CRAVEN  ct  al.  v.  RYDER. 


[2  Marsh.  127.  S.  C] 


A  resale  of  goods  by  a  vendee,  and  payment  to  him,  does  not  destroy  the  vendor*8  right 

of  stoppage  in  transiiu. 

This  was  an  action  of  trover  brought  to  recover  the  value  of  certain  sugar. 
It  was  tried  before  DcUIcls,  J.,  at  Guildhall^  at  the  sittings  after  Michaelmas 
term,  1815,  when  the  case  appeared  to  be,  that  the  plaintiffs  on  the  5th  oi  May 
contracted  to  sell  to  B,  French  fy  Co,  twenty-four  hogsheads  of  sugar  denomi- 
nated Hamburgh  loaves,  at  108«.,  free  on  board  a  British  ship,  two  months 
being  the  usual  credit  on  such  sales.  The  plaintiffs  on  the  13th  of  May  sent 
the  sugars  by  their  lighterman  alongside  a  vessel  bound  for  Hamburgh^  of 
which  the  defendant  was  master,  to  be  put  on  board,  with  an  order  addressed 
**  to  the  commanding  officer  on  board,  to  receive  them  for  and  on  account  of  tlie 
plaintiffs;*'  and  when  the  loading  was  complete,  on  the  16th  of  May,  tookia 
exchange  from  the  mate,  wlho  happened  to  have  the  command,  an  acknowledg- 
ment that  the  goods  were  **  received  on  board  the  George  for  Hamburgh,  for 
and  on  account  of  the  plaintiffs."  The  lighterman  proved  that  he  had  for  the 
last  year  adopted  *this  more  precise  form  in  his  receipts,  for  the  express  p«.,i 
purpose  of  giving  the  shipper  a  command  over  the  goods,  till  the  lighter-  ^ 
man's  note  was,  according  to  the  usual  course  of  trade,  given  up  in  exchange 
for  the  bill  of  lading.  B.  French  fy  Co.  contracted  for  the  resale  of  the  sugars 
to  Caldas,  and  received  the  price  of  them ;  and  the  defendant,  without  the  plain- 
tiffs' privity,  on  the  15th  of  May,  signed  and  delivered  to  Caldas,  who  had 
engaged  the  defendant's  vessel  for  the  voyage,  a  bill  of  lading  for  the  sngar>),  as 
bein|  shipped  by  him,  deliverable  to  Carlo  Bene  or  bis  order,  at  Hamburgh. 
B,  French  4*  Co.  having  on  the  19th  stopped  payment,  the  plaintiffs,  not  hav- 
ing been  paid  for  the  sugars,  reclaimed  them,  which  the  defendant  refused  tt> 
redeliver,  on  tlie  ground  that  he  had  signed  a  bill  of  lading  in  favor  of  Caldas, 
deliverable  to  Carlo  Bene,  to  whom  Caldaa  had  resold  and  consigned  them  to 
Hamburgh,  and  had  obtained  Bene^s  acceptances  on  the  credit  of  this  consign- 
ment. The  jury  found  that  the  receipt  given  to  the  plaintiffs  was  restrictive, 
and  that  nothing  had  been  done  by  them  to  alter  the  right  of  possession  of  the 
goods,  and  gave  their  verdict  for  the  plaintiff. 

Lens,  Serjt.,  now  moved  to  set  aside  the  verdict  and  enter  a  nonsuit.  He 
contended  tliat  the  moment  the  plaintiffs  had  delivered  the  goods  free  on  board 
8  British  ship,  their  vendees  having  in  the  mean  time  resold  to  another,  the 
right  of  stoppage  in  transitu  was  at  an  end.  There  had  been  an  absolute  sale 
by  the  plaintiils  to  French,  and  an  absolute  sale  by  French  to  CeUdas,  sod  the 
latter  had  paid  for  the  goods,  and  had  made  a  further  resale  to  Bene,  in  lick' 
barrow  v.  Mason,  6  East,  34,  n.,  the  circumstances  of  which  case  are  not 
indeed  exactly  similar  to  this,  Butler,  J.,  for  whose  doctrine  he  *cited  rt^25 
it,  lays  it  down  that  there  is  no  case,  in  which,  after  a  resale  of  goods,  ^ 
and  payment  of  the  price,  or  money  advanced  on  the  credit  of  the  goods  by  the 
second  vendee,  there  had  been  a  stoppage  in  transitu.  Stress  was  laid  on  the 
terms  of  the  receipt,  but  without  reason.  The  goods  were  in  a  manner  received 
for  the  plaintiffs,  inasmuch  as  the  receipt  was  a  dischai^  to  the  pbintiffs  of 
their  obligation  to  deliver  the  goods  to  French^  but  they  were  in  no  other  sense 
received  for  them :  it  never  was  intended  that  the  plaiatiffs  should  in  any  event 
resume  the  possession.  The  delivery  was  eomplefiet  and  there  was  no  right  of 
stoppage  in  transitu. 

GiBBs,  C.  J.  Exclusively  of  the  particular  form  of  the  receipt  for  the  goods, 
I  take  it,  the  practice  is,  that  the  person  who  is  in  possession  of  the  lightennan*8 
receipt,  is  the  person  entitled  to  the  bill  of  lading,  whieh  ougbt  to  be  gma  ofllf 
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to  the  holder  of  that  receipt  Consequently  the  holder  of  that  receipt  retains  a 
control  over  the  goods  at  least  until  he  has  exchanged  the  receipt  for  the  bill  of 
lading.  My  brother  Dallas^  who  tried  this  cause,  had  no  doubt  on  the  pro- 
priety of  the  verdict,  and  the  jury  were  still  more  clear,  and  thought  it  was  a 
right  which  ought  not  to  be  questioned.  We  should  not,  therefore,  disturb  the 
verdict  unless  we  could  be  convinced  of  the  propriety  of  so  doing.  French  {• 
Co.  might  sell  their  right  again,  but  the  plaintiffs  might  refrain  from  delivering 
the  goods,  unless  under  such  circumstances  as  would  enable  them  to  recall  the 
goods  if  they  saw  occasion.  The  plaintiffs  refuse  to  deliver  them,  except  in 
exchange  for  this  receipt :  they  know  a  bill  of  lading  will  be  executed  before  the 
ship  sails,  and  they  know  that  the  bill  of  lading  ought  regularly  to  be  executed 
to  themselves.  Drench  4*  Co*  aell  to  CaiJas.  Caktas  goes  to  the  defendant, 
*4^nl  ^^^  obtains  the  bill  of  lading  of  *these  goods,  but  the  defendant  signs 
•^  that  bill  of  lading  to  Caldaa  in  his  own  wrong,  for  he  ought  not  to  have 
given  the  bill  of  ladir^  but  in  exchange  for  the  lighterman's  note.  In  this  state 
of  things  French  ^  Co.  became  insolvent,  and  we  do  not  think  the  right  of 
stoppage  in  transitu  is  gone.  Nor  do  we  mainly  rely  on  the  form  of  the  receipt, 
though  it  is  a  circumstance  to  be  considered,  but  if  the  receipt  had  been  in  the 
old  form,  the  principle  is  the  same,  namely,  that  the  vendors  had  never  yet 
parted  with  the  control  over  the  goods  in  that  event 

Dallas,  J.     The  jury  were  clear  that  the  vendors  had  never  parted  with 
the  possession  of  the  goods,  and  I  see  no  reason  to  disturb  the  verdict. 

Park,  J.,  concurred. 

Rule  refused. 


AUSTIN  et  al.  v.  DREWE, 

[3  Marsh.  130.  S.  C] 

An  insnrance  "against  all  damage  which  the  assured  shall  suffer  bv  fire  on  stock  and 
uieosils  in  their  regular  built  sugsr-house,"  does  not  extend  to  damage  done  (o  the 
sugar  by  the  heat  of  the  usual  fires  employed  for  refining,  being  accumulated  by  the 
mismanagement  of  the  assured,  who  inadvertently  kept  the  top  of  their  chimney  closed. 

This  was  an  action  of  covenant  on  a  policy  of  insurance  effected  with  the 
defendant  **  against  all  the  damage  which  the  plaintiffs  should  suffer  by  fire,'* 
on  their  ^  stock  and  utensils  in  their  regular  built  sugar-house,*'  and  the  plain- 
tiffs averred  that  *'  their  stock  and  utensils  were  very  much  damaged  by  fire  in 
the  sugar-house.''     The  defendant  pleaded  that  **  the  stock  and  utensils  were 
by  and  through  the  carelessness,  negligence,  and  improper  conduct  of  the  plain- 
tiffs and  their  servants,  in  regulating  and  managing  the  fires  usually  employed 
in  and  about  the  sugar-house,  damaged  by  the  smoke  arising  from  such  fires,  and 
not  from  any  other  cause,  without  this,  that  the  stock  and  utensils   were 
damaged  by  fire  in  the  sugar-house  within  ♦the  meaning  of  the  policy." 
4  37 J  »jp|^^  plaintiffs  replied,  that  the  stock  and  utensils  were  damaged  by  fire 
in  the  sugar-house,  within  the  meaning  of  the  policy,  and  the  defendant  joined 
issue  on  this  traverse.  Upon  the  trial  of  this  cause  at  Guildhall^  at  the  sitting  after 
Michadmas  term  1815,  before  Gibbs^  C.  J.,  the  evidence  was,  that  the  building 
insured  contained  eight  stories,  and  in  each  story,  sugar,  in  a  certain  state  of  pre- 
paration, was  deposited  for  the  purpose  of  being  refined;  in  order  for  refining,  a 
certain  degree  of  heat  was  necessary,  and  a  chimney  running  up  through  the 
whole  building  formed  almost  one  side  of  each  of  the  stories,  and  by  means  of 
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this  chimney  heat  was  communicated  to  each  of  the  stories.  At  the  top  of  the 
chimney,  above  the  eight  stories,  was  a  register,  which  the  plaintiffs  used  to 
shut  at  night,  in  order  to  retain  in  the  chimney  and  building  all  the  heat  they 
could.  They  shut  it  one  night,  and  lighted  the  fires  next  day,  and  they  soon 
afterwards  found  the  building  full  of  smoke  and  sparks;  and  on  examination 
ihey  found,  that  the  register,  which  always  ought  to  be  open  whensoever  the 
fire  was  burning,  was  continued  shut  down :  sparks  and  smoke  had  got  into 
the  rooms ;  the  heat  had  slightly  blistered  the  walls,  and  considerably  discolored 
and  damaged  the  sugars.  There  was  much  smoke,  but  the  only  injury  done  to 
the  sugars  proceeded  from  heat;  the  smoke  would  not  have  hurt  them.  There 
was  no  fire  in  the  building  that  ought  not  to  be  there,  nothing  was  on  fire,  that 
ought  not  to  be  on  fire,  the  damage  was  occasioned  by  the  sparks,  heat,  and 
smoke  taking  a  wrong  direction.  Gibha^  C.  J.,  directed  the  jury,  4  Camfh.  360, 
that  inasmuch  as  the  damage  was  occasioned  entirely  by  the  increased  beat, 
which  was  produced  by  keeping  the  register  closed,  it  was  not  a  loss  by  fire 
within  the  meaning  of  the  policy,  but  was  occasioned  by  the  improper  r,.»g 
'^management  of  £e  register.  The  jury  found  a  verdict  for  the  ^ 
defendant. 

Shepherd^  Solicitor-General,  now  moved  for  a  new  trial.  The  words  of  the 
policy  are  not  "  excess  of  fire,"  or  '•  improper  fire,"  but  ♦•  datnage  by  fire." 
The  actual  fiame  which  proceded  from  the  grates  below,  and  would,  if  the 
register  had  not  been  closed,  have  issued  out  of  that  chimney,  being  confined 
therein  by  the  register,  occasioned  the  mischief.  If  actual  fiame  was  the  cause 
of  the  damage,  it  matters  not  whether  the  fire  was  properly  or  improperly 
lighted,  but  the  question  is,  whether  fire  occasioned  the  damage.  If  any  other 
criterion  be  taken,  it  would  in  many  cases  of  policies  against  fire  introduce  nice 
and  intricate  questions.  It  cannot  be  necessary  that  the  fire,  to  produce  a  loss 
within  the  policy,  should  be  only  such  fire  as  is  communicated  to  some  sub- 
stance not  contained  in  the  intended  and  proper  receptacle  of  fire.  Heat  may 
be  so  intense,  as  to  ignite  combustibles  without  the  actual  contact  of  flame. 
Suppose  the  intensity  of  heat  necessarily  required  for  any  process  to  be  so 
great,  that  the  fire  made  in  a  chimney,  though  confined  there,  might  ignite 
neighboring  bodies,  it  might  in  that  case  as  well  be  said,  that  that  was  not  a 
damage  by  fire,  because  the  original  fire  was  contained  in  its  proper  receptacle. 
In  the  common  case  of  a  house  on  fire,  if  goods  are  damaged  by  the  removal, 
that  is  a  loss  by  fire  within  tlie  policy.  Put  the  case  of  a  chimney  on  fire, 
there  is  only  the  usual  quantity  of  heat  below,  but  the  mischief  is  occasioned  by 
an  accumulation  of  soot  in  the  chimney,  yet  the  insurers  would  be  bound  to 
pay  any  loss  thereby  occasioned. 

GiBBs,  C.  J.     I  think  it  is  not  necessarry  to  determine  any  of  those  extreme 
questions.     In  the  present  case,  I  *think  no  loss  was  sustained  by  any  ry^^g 
of  the  risks  in  the  policy.     The  loss  was  occasioned  by  the  extreme  ^ 
mismanagement  by  the  plaintifiTs  of  their  register.     I  so  directed  the  jury,  and 
I  have  no  reason  to  alter  the  opinion  I  then  formed. 

Dallas,  J.  I  am  of  the  same  opinion.  The  only  cause  of  the  daroege 
appears  to  me  to  have  been  the  unskilful  management  of  the  machinery  by  the 
plaintifi''s  own  servants,  and  it  is,  therefore,  not  a  loss  within  the  meaning  of 
the  policy. 

Rule  refused. 


[2  Marsh.  133.  S.  C] 

No  action  lies  against  the  commander  of  a  BriiUh  ship  of  war  for  seizing  and  detaining 
a  vessel  on  suspicion  of  her  being  hostile  prize. 

Thoueh  he  afterwards  dismisses  her  without  libelling  her  in  the  Court  of  Admirality. 

And  taou^h  he  detains  her  partly  un  suspicion  of  matters  which  are  causes  only  of  for- 
feiture if  she  is  British, 

This  was  an  action  of  trespass  for  taking  the  plaintiff^s  ship  on  her  voyage 
from  Sefiagal  to  London^  and  carrying  her  out  of  the  course  of  her  voyage  to 
BarbadoeSy  whereby  the  plaintiiF  was  subjected  to  an  action  on  the  covenant 
contained  in  his  charter-party,  and  obliged  to  pay  damages,  and  sustained  various 
other  losses.  The  defendant  pleaded  in  justification  that  he  was  commander 
of  a  British  ship  of  war,  the  Bembow,  and  that  he  required  the  master  of  tlie 
plaintiff's  ship  to  produce  a  manifest  of  her  cargo,  but  he  admitted  he  had  none, 
wherefore  he  detained  the  ship  to  be  dealt  with  according  to  law,  until  at  the  mas- 
ter's iniitance  he  permitted  him  to  depart;  thirdly,  that  there  was  war  between 
Great  Britain  and  America,  and  that  he  boarded  the  plaintiff's  vessel  to  enquire 
whether  she  belonged  to  an  enemy,  and  having  reasonable  and  probable  cause  to 
suspect  a  part  of  the  cargo  to  be  enemy's  property,  namely,  American,  he,  in 
the  exercise  of  his  duty,  detained  and  carried  the.  ship  into  Barbadoes  to  be 
*4401  *^^^^^  ^^^  according  to  law,  until  he  liberated  her  at  the  master's 
^  request.  Upon  the  trial  of  the  cause,  at  GuildlwU^  at  the  sittings 
after  Michaelmas  term,  1815,  before  Gibbs,  C.  J.,  it  appeared  that  the  defendant, 
who  was  commander  of  the  Bembow,  a  British  ship  of  war,  hailed  the  plaintiff's 
ship  the  John,  in  her  course  from  Senegal  to  London,  and  sent  an  officer  on 
board  the  plaintiff's  ship,  who,  having  examined  the  ship's  papers,  questioned 
the  master,  whether  he  was  not  an  American,  observing  that  he  and  his  mate 
had  the  appearance  of  Americans,  that  the  ship  had  American  canvas  and 
rigging,  and  appeared  to  be  American  built,  which  last  was  not  the  case,  but 
she  being  British  built,  and  captured  by  the  Americans,  had  been  repaired  in 
America,  and  had  on  board  American  canvas  and  cordage.  He  also  inquired 
whether  she  had  not  African  slaves  on  board,  or  had  been  concerned  in  that 
trade,  and  on  his  saying  the  ship  was  British,  bound  from  Senegal  to  London, 
he  imputed  it  as  an  irregularity  that  she  had  not  on  board  a  manifest  of  her 
cargo  from  Senegal,  as  required  by  the  statute  26  G.  3,  c.  40.  This,  though 
required  by  the  act,  in  practice  is  never  given  to  vessels  coming  from  the  coast 
of  Africa.  And  the  ofBcer  caused  the  plaintiff's  master  to  go  on  board  the 
defendant's  ship  with  his  papers.  The  master  having  exhibited  to  the  defendant 
dispatches  from  the  governor  of  Senegal,  which  he  was  carrying  to  the  British 
government,  and  letters  addressed  to  private  persons  in  England,  which 
apparently  satisfied  the  defendant,  was  dismissed,  and  on  his  return  to  his  own 
ship  the  ofiicer  quitted  her,  but  soon  after  came  again  on  board,  and  more  par- 
ticularly questioned  the  master;  whose  answers,  though  true,  not  satisfying  him, 
the  defendant  detained  the  vessel,  and  carried  her  into  Barbadoes,  where  he 
kept  the  master  and  crew  prisoners  on  board  her,  and  took  away  her  stream 
*44I1  ^'^^^^''f  ^y  i^cason  of  which  an  American  ship  there  ran  foul  of  ^her, 
^  and  injured  the  vessel.  After  some  time  the  defendant  liberated  the 
master,  crew,  and  vessel,  without  having  instituted  any  proceedings  against  her 
in  the  Admiralty  court.  Gibbs,  C.  J.,  held,  that  upon  this  evidence  it  must  be 
taken  that  the  defendant  detained  her  as  prize,  upon  suspicion  that  she  was 
hostile  property.  And  according  to  Le  Caux  v.  Eden,  Doug.  594,  no  action 
could  be  maintained  for  taking  a  vessel,  where  the  captors  were  acting  under  a 
belief  that  she  was  a  subject  of  prize ;  and  he  nonsuited  the  plaintiff  upon  his 
own  case.    1  Holt  N.  P.  113,  4  Campb.  357,  S.  C. 
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Zens^  Serjt.,  now  moved  to  set  aside  the  nonsuit  and  have  a  new  trial.  Widi- 
out  questioning  the  law  laid  down  in  the  case  of  Le  Caux  v.  Eden,  he  con* 
tended  that  the  evidence  did  not  prove  that  the  defendant  took  the  vessel  merely 
as  prize,  but  that  he  evidendy  had  detained  her  on  other  grounds  :  namely,  first 
on  the  want  of  a  manifest,  as  an  irregularity  in  the  ship^s  papers,  admitting  her 
to  be  British,  and  also  a  supposed  breach  of  the  laws  against  the  slave  trade, 
neither  of  which  charges,  if  there  had  been  a  foundation  for  them,  was  yet  any 
cause  for  capture  as  prize,  but  only  for  forfeiture  ;  and  the  plaintifl'  was  not  pre- 
cluded from  trying  in  this  action  whether  the  defendant  was  warranted  by  the 
facts  ii^detaining  the  John  upon  those  grounds.  The  putting  a  prize-master 
on  board  was  equivocal,  for  that  would  have  been  done  equally  in  the  case  of 
prize  and  forfeiture,  it  is  a  strong  circumstance  for  the  plaintiff,  that  the  de- 
fendant never  ventures  to  institute  any  proceeding  in  the  Admiralty  court.  Even 
if  a  suspicion  that  the  ship  was  prize,  was  one  of  the  motives  which  actuated 
the  defendant  to  detain  her,  yet  when  the  defendant  relies  on  three  or  four  con- 
joint causes  of  detention,  the  principle  of  Le  Cktux'  *v.  Eden,  does  not  r^t^a 
go  so  far,  as  to  prevent  the  plaintiff  from  maintaining  his  action  in  the  ^ 
courts  of  common  law. 

GiBBs,  C.  J.  If  this  ship  were  originally  taken  as  prize,  though  no  proceed- 
ings were  instituted  in  the  court  of  admiralty,  but  the  captors  may  have  seen 
reason  to  release  the  vessel  before  any  proceedings  in  a  court  of  admiralty  were 
had,  still  those  who  are  taken  have  no  right  to  complain.  The  decbion  in  Lt 
Caux  V.  Eden,  and  the  doctrines  at  large  of  Buller,  J.,  there  laid  down,  have 
never  since  been  questioned.  It  would  have  been  otherwise  if  the  vessel  were  not 
originally  taken  as  prize.  Look  at  thfr  circumstances.  If  the  vessel  were  origi- 
nally believed  to  be  American,  and  bound  for  America,  she  was  seized  as  prize: 
we  were  then  at  war  with  America^  On  the  evidence  of  the  plaintiff's  wit- 
nesses alone,  it  appears  that  when  the  ship  was  first  taken  and  examined,  the 
third  lieutenant  said,  You  look  like  Americans;  you  have  American  canvas 
and  rigging  on  board :  the  mate  and  captain  have  the  appearance  of  Americans, 
This  certainly  shows  that  the  defendant  originally  stopped  the  vessel  as  Ameri" 
can.  The  answer  given  is,  We  are  not  Americans,  but  English,  and  bound 
for  England.  The  officer  then  requires  them  to  let  him  see  their  manifest ; 
credit  must  be  given  to  the  captors,  for  knowing  that  the  law  required  a  mani- 
fest, and  they  inquired  for  it,  not  as  an  original  cause  of  seizure,  but  as  evidence 
of  national  character.  It  is  said  that  some  questions  were  asked  about  slaves.  It  is 
very  natural  that  when  a  ship  is  seized,  questions  should  be  asked  respecting 
all  irregularities  whatsoever.  The  evidence  is,  that  the  crew  were  kept  pris- 
oners on  board  the  vessel  at  Barhadoes,  which  would  not  have  been  the  case, 
if  the  vessel  had  been  taken  on  a  mere  ground  of  forfeiture.  I^  is  perfectly 
*true,  that  having  taken  her,  the  defendant  inquires  into  every  cause  that  r^. .« 
would  justify  her  detention;  but  it  does  not  therefore  follow,  that  the  ^ 
defendant  did  not  originally  take  her  as  being  American,  and  enemy's  property. 
There  is  no  ground  therefore  to  disturb  this  verdict. 

Dallas,  J.  It  is  perfecdy  tnie  that  no  question  can  be  raised  on  the  law  of 
this  case.  I  have  no  hesitation  in  stating,  that  if  the  captain  had  not  seized  this 
ship  as  prize,  he  would  not  have  done  his  duty :  I  am,  therefore,  of  opinion  that 
tlie  action  will  not  lie. 

Park,  J.  The  plaintiff's  counsel  asserts,  that  the  first  inquiry  made  was 
respecting  slaves ;  but  on  the  Judge's  report  the  fact  appears  otherwise ;  and 
we  know  that  the  practice  is,  to  make  all  these  subsequent  inquiries ;  and  here 
they  arose  out  of  the  answers  given  to  the  questions  put  by  the  officer  while 
he  was  on  board  the  ship.  As  to  the  argument  that  the  defendant  never  pros- 
ecuted the  vessel  as  prize  in  the  court  ol'  admiralty,  he  never  prosecuted  her  at 
all,  either  for  this  cause  or  any  otlier,  probably  seeing  reason  afterwards  to 


ia  nothing  in  the  argument  built  on  that  ground. 

Rule  refused.! 

t  [  Jurifldtction,  in  cases,  of  prize,  and  of  every  thing  incidental  and  consequential  there- 
to, belongs  exclusively  to  the  admiralty.  The  governinff  case  on  this  subject,  and  which 
has  commanded  uniform  and  universal  assent,  is  that  oi  Lt  Caux  v.  Eden^  referred  to  in 
the  text.  Mr.  Justice  Bullbr,  in  that  case,  gave  an  elaborate  and  learned  review  of  all 
the  previous  decisions,  from  the  time  of  Elizabeth.  See  alsoZiWo  v.  Rodney^  Doug.  613, 
no/e,  where  is  cited  the  report  of  Sir  Gsoros  Leb,  Doctor  Paul,  Sir  Dudley  Rtdkr,  dnd 
Mr.  Murray,  (afterwards  Lord  Mansfield,)  in  answer  to  the  Russian  memorial  relative 
to  the  Silesia  loan ;  (called  by  Mr.  Vattel  an  excellent  piece  on  the  law  of  nations)  in 
which  they  say  that  all  captures  at  sea  have  immemorially  been  judged  of,  in  every  coun* 
try  of  Europe,  by  a  court  of  admiralty  deciding  by  the  law  of  nations  and  treaties ;  and 
that  every  other  method  of  trial  would  be  manifestly  unjust,  absurd  and  impracticable. 

The  same  question  has  been  frequently  before  the  English  courts,  and  received  tho 
same  decision  as  in  Le  Caux  v.  £den.  In  Livinggton  et  al,  v  McKenzie,  at  Ni$i  Friut, 
before  Lord  Mansfield,  it  appeared  that  the  ship  Margaret^  was  taken  by  a  King's  ship, 
but  restored  by  the  vice  Admiralty  court  in  Jamaica;  that  sentence  was  confirmed  on 
appeal  in  England,  and  the  cause  remitted  back  to  Jamaica.  The  captured  brought  an 
action  in  England,  at  common  law,  founded  on  the  sentence  of  reversal ;  but  Lord  Mans- 
field, held,  that  it  was  not  maintainable,  as  the  Question  arose  out  of  a  prize  cause,  and 
that  the  courts  of  Admiralty  ought  to  enforce  tneir  own  decrees;  and  he  nonsuited  the 
plainiiffB.  3  D.  &  E.  333.  So  in  Smart  et  al.  v.  Wolff,  3  D  &  E.  323,  after  a  condemnation 
in  the  admiralty  of  a  cargo  as  prize,  the  neutral  captain  claimed  freight  of  the  captors; 
but  the  Court  of  King's  Bench,  determined  that  as  the  question  of  freight  was  connected 
with  the  original  cause,  it  must  be  decided  by  the  same  court  which  decided  the  question 
of  prize,  and  discharged  the  rule  for  a  prohibition  to  the  Prize  Court  of  the  Admiralty. 
See  also  Lord  Camden  et  al.  v.  Home,  4  D.  &  E.  382,  and  the  cases  there  discussed ;  and 
4  Campb.  360,  Mr.  Howe's  note. 

The  same  doctrine  has  been  recognized  by  the  American  courts*  1  Dallas  218,  Doane 
V.  Penhatlow.  American  Museum,  Vol.  IL  paee  588.  2  Dallas  160,  So§$  v.  Wiltenhouie, 
1  Yeates  443.  S.  C.  3  Binney  220,  Cheriot  v.  Foutsal.  1  Bay  470,  Saeportae  v.  Jenningt 
et  al.     Cam.  Sl  Nor.  115,  Simpion  v.  Nadeau.  16  Johns.  327,  Novum  v.  Hallett. 

In  the  year  1793  (says  Chancellor  Kent,)  when  so  many  French  privateers  were  com- 
missioned, armed  and  equipped  in  our  ports,  under  the  sanction  of  Mr.  Genet,  then  min- 
ister from  the  French  Republic,  it  was  clearly  the  sense  of  the  profession  and  of  the  courts 
ot  this  county  that  cases  of  this  kind  were  exclusively  of  federal  cognizance.  The  great 
point  of  discussion  was,  whether  it  belonged  to  the  judicial  or  to  the  executive  authority 
of  the  United  States,  to  grant  to  the  injured  party  relief  against  captures  made  by  priva- 
teers so  unlawfully  fitted  out.  No  persons  ever  supposed,  at  that  day,  that  the  state 
courts  had  any  jurisdiction  in  the  case  If  these  courts  had  been  deemea  possessed  of  the 
power,  the  parties  aggrieved  would  gladly  have  resorted  to  themr  when  they  found  many 
of  the  admiralty  courts  declaring  that  the  remedy  was  not  even  of  a  judicial  nature,  and 
that  it  lay  with  the  President  of  the  United  States,  and  not  with  them.  If  the  state  courts 
had  the  jurisdiction,  they  could  have  aiforded  to  the  owner  adequate  relief,  not  only  by  the 
action  oi  trespass  or  trover,  for  damages,  but  by  the  action  of  replevin  for  the  property 
tortiously  taken. 

In  the  case  oi  Findlayy,  T^e  Ship  William,  1  Peters  Adm.  Decis.  12,  a  libel  was  filed  in 
the  District  Court  of  Pennsylvania,  alleging  that  the  ship  was  captured  by  a  French  priva- 
teer called  the.  Citizen  Genet,  within  the  territorial  jurisdiction  of  the  United  States;  and 
in  the  case  of  Moxon  v.  The  Brigantine  Fanny,  2  Peters  Adra.  Decis.  309,  a  libel  was  filed 
in  the  same  court  for  a  like  capture  by  a  French  privateer,  called  the  Sane  Culottes.  In 
both  these  cases  the  libels  were  dismissed  on  the  strange  ground,  that  matters  of  that 
kind  appertained  to  the  executive  department,  which  was  charged  with  the  duty  and  the 
power  of  vindicating  the  sovereignty  of  the  nation. 

In  May  and  June,  1793,  the  President  of  the  United  States,  had  caused  to  be  seized 
several  French  Vessels,  armed  and  commissioned  in  our  poris  to  cruise  aeainst  their  ene- 
mies, and  had  directed  prosecutions  against  all  concerned  therein:  And  Mr.  Jefferson, 
then  Secretary  of  State,  in  his  letter  to  citizen  Genet,  of  the  date  of  the  7th  of  August, 
1793,  informs  him  that  the  United  States  were  bound  to  indemnify  for  all  prizes  made  by 
French  vessels  so  illegally  fitted  out,  and  to  restore  the  prizes  if  possible.  In  another  cose, 
the  District  Court  of  New  York,  in  1793,  made  a  similar  decision  with  those  in  Pennsyl- 
vania. The  Catharine  a  British  vessel,  was  taken  by  a  French  frigate,  within  the  waters 
of  the  United  States,  and  she  was  arrested  under  process  from  that  court,  issued  at  the 
instance  of  the  British  owner,  on  the  ground  that  she  was  not  lawful  prize.  The  case  was 
very  ably  argued  in  support  of  the  power  and  duty  of  the  District  Court  to  aflbrd  the  rem- 
edy. But  Judge  Duane,  in  an  elaborate  opinion,  decided  that  the  cognizance  of  causes 
respecting  the  sovereignty,  and  right  of  neutrality  of  the  United  States,  belonged  to  the 
executive,  and  not  to  the  judicial  branch  of  the  government,  and  the  libel  was  conse- 
quently dismissed.  Similar  decisions  were  made  by  the  District  Courts  of  Maryland,  and 
5iortb  Carolina. 

1.1  the  case  of  Glast  v.  The  Sloop  Betiey,  the  French  privateer  Ct/<s0fi  Genet,  had  cap- 
tured a  Swedish  vessel  and  cirgo,  owned  by  neutral  Swedes  and  by  American  ciiizetia. 
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and  had  sent  her  into  Baltimore.  The  owners  filed  a  libel  in  the  District  Court  of  Mary- 
land, claiming  restitution.    The  court  there  also  held,  that  it  had  no  jurisdiction. 

This  extraordinary  doctrine  of  the  District  Courts,  renouncing  all  jurisdiction  of  their 
own,  and  insisting  that  such  cases  were  exclusively  of  executiye  coffnizance,  gave  much 
embarrassment  to  the  government.  The  privateer  Citizen  Genet  t  which  had  made  moet 
of  the  captors  complained  of,  had  been  fitted  out  at  Charleston,  in  South  Carolina,  and 
after  being  required  to  leave  the  United  States,  she  went  out  of  port,  (says  Mr.  Jefierson, 
in  his  official  letter  of  the  16th  of  August,  1793,)  "  to  cruise  on  our  coast,  and  to  brave 
the  authority  of  the  country,  by  returning  into  port  again  with  her  prizes.*'  And  in  his 
ofiicial  note  to  Mr.  Genet,  of  the  22d  of  November,  1793,  he  informs  him  that  the  govern- 
ment of  the  United  States,  were  bound  to  cause  restitution  to  be  made  of  the  three  prizes 
taken  by  the  privateer  Citizen  Genet,  and  brought  into  the  United  States,  or  to  make 
compensation  to  the  owners. 

President  Washington,  in  his  speech  to  Congress,  of  the  3d  of  December,  1793,  makes 
a  particular  allusion  to  the  cases  of  these  vesseb,  illegally  commissioned,  or  equipped  in  a 
warlike  form,  within  the  limits  of  the  United  States.  He  then  mentions  the  doubts  of 
several  of  the  courts  as  to  their  power  to  liberate  in  cases  of  certain  captures,  and  he 
recommends  to  Congress  to  regulate  their  jurisdiction  in  these  points,  and  suggests  that 
the  remedies  will  be  well  administered  by  the  judiciary,  who  possess  a  lon^  established 
course  of  investigation,  eflectual  process,  and  omcers  in  the  habit  of  executing  it.  But, 
says  he,  "  if  the  executive  is  to  be  the  resort  in  these  cases,  it  is  hoped  he  will  be  authorized 
by  law  to  have  facta  ascertained  by  the  courts,  when  for  his  own  information  he  shall 
require  it." 

It  is  very  evident  that  President  Washinffton  thought  the  power  of  redress,  in  these 
cases,  ought  not  to  be  lodged  with  him,  but  that  it  ought  to  be  exercised  by  the  courts  of 
justice.  And,  fortunatel]r,  before  Congress  had  time  to  make  provision  for  the  case,  the 
Supreme  Court  of  the  United  States,  in  February,  1794,  in  the  case  of  Glatt  v.  The  Sloop 
Beieey,  3  Dallas  6,  had  the  very  litigated  question  brought  up  in  review  before  them. 
And  that  court,  at  the  head  of  which  was  Chief  Justice  Jat,  unanimously  decided  that  the 
District  Courts  had  competent  jurisdiction  in  all  these  cases,  and  possessed  all  the  power 
of  a  Court  of  Admiralty,  whether  considered  as  an  Instance,  or  as  a  Prize  Court.  This 
was  one  of  the  most  salutary  decisions,  perhaps,  ever  made  by  the  Supreme  Court  of  the 
United  States.  The  anomaly  raised  in  the  District  Courts  disappeared  forever,  and  the 
course  of  national  and  public  law  flowed  in  its  accustomed  channel.  After  this  we  find, 
by  the  case  of  Talhot  v.  Janeen,  3  Dallas  133,  that  the  French  privateer  V  Ami  de  la. 
Liberie  was  owned,  fitted  out  and  armed  in  the  United  States,  under  a  French  irregular 
commission,  and  took  a  vessel  belonging  to  citizens  of  Holland,  and  brought  it  within  the 
United  States.  The  Dutch  claimants  libelled  the  vessel  and  cargo  in  the  District  Court 
of  South  Carolina  and  restitution  was  awarded.  See  also  3  Dallas  297,  United  States  v. 
Le  Vengeance,  2  C ranch  406,  United  States  v.  The  Schdoner  Sally.  1  Wheat.  238, 
L' Invincible,  7  Wheat.  490,  The  Santa  Maria. 

In  cases  of  marine  torts,  the  Prize  Court  as  well  as  the  Instance  Court,  may  give 
exemplary  damages.  3  Wheal.  546,  Amiable  Nancy.  See  also  as  to  this  point,  the 
opinions  of  Willes  &  Ashhurst,  Justices,  in  Xe  Caux  v.  Eden,  Doug.  594.  18  Johns.  257, 
Jrercival  v.  Hickey.  In  Campbell's  report  of  the  case  in  the  text,  as  tried  at  Nisi  Prius, 
GiBBS,  C.  J.,  is  stated  to  have  said  that  the  captured  were  not  without  remedy;  that  pro- 
ceedings might  be  originated  in  the  admiralty,  on  their  part,  and  justice  be  done  to  all 
concerned,  by  a  single  decree.    4  Campb.  359. 

In  the  case  o(  Percival  v.  Hickey  above  cited,  it  was  held  that  trespass  may  be  brought 
in  the  common  law  courts  against  the  commander  of  a  belligerent  ship,  who,  in  chasing  a 
neutral  (supposing  her  to  be  an  enemy)  for  the  purpose  of  search,  through  negligence  runs 
foul  of  her  after  she  has  hove  too,  by  which  she  was  sunk.  This  was  considered  a  marine 
tort  of  which  the  Instance  Court  of  Admiraltv  and  the  common  law  courts  have  concur- 
rent jurisdiction.  See  the  very  elaborate  imu  learned  opinion  of  Story  J.,  in  the  case  of 
De  Lavis  v.  Boit,  2  Gallis.  398.    Also  1  Mason's  Rep.  96,  Burke  v.  Trevitt.] 


•BOWKER  V.  NIXON.  [^444 

A  motion  for  a  new  trial  upon  an  issue  directed  by  a  court  of  equity,  must^firat  be  made 
in  that  court,  as  well  where  the  point  relates  to  the  admissibility  of  evidence,  as  on 
other  occasions. 

This  was  an  issue  directed  by  the  Court  of  Chancery,  which  was  tried  before 
HecUh  J.,  at  the  sittings  after  Michadmas  term,  1815.  Shepherd,  Solicitor- 
General  now  moved  for  a  new  trial,  upon  the  ground  that  certain  evidence  had 
been  improperly  rejected.  He  was  aware  that  the  general  rule  with  respect  to 
issues  out  of  chancery  required  that  the  motion  for  a  new  trial  should  be  tot 


oi  uie  aecision  oi  uie  jucige  wno  presiaea  ai  ue  max  as  to  uie  aumission  or 
rejection  of  evidence,  it  formed  an  exception  to  the  rule,  and  that  the  motion  in 
such  case  ought  to  be  first  made  in  the  court  of  law. 

The  court  held,  that  in  questions  of  evidence,  as  well  as  all  other  cases,  the 
distinction  made  in  this  respect  between  issues  out  of  courts  of  equity,  and  other 
actions  was  to  be  observed,  and  that  this  application  must  first  be  made  to  the 
Court  of  Chancery. 

Rule  refused. 


BERTRAM  v.  GORDON. 

[2  Marsh.  144.  S.  C] 

After  demurrer  to  one  count  of  a  declaration,  a  plaintiff  may  enter  a  nolle  prosequi  on  that 

count,  and  proceed  to  trial  on  his  other  counts. 

The  defendant  having  demurred  to  the  fourth  count  of  the  declaration,  the 
plaintiff  entered  a  nolle  prosequi  as  to  that  count,  and,  without  paying  the  costs 
*44^1  of  the  demurrer,  made  up  the  issue  on  the  other  ^counts  and  proceeded 
^  to  trial.  The  defendant,  relying  on  the  supposed  irregularity  of  this 
proceeding,  did  not  appear,  and  the  plaintiff  having  taken  a  veraict,  vavghan^ 
Seijt.,  for  the  defendant  moved  to  set  it  aside  on  the  authority  of  Rose  v.  Bowler ^ 
1  H.  Bl.  108,  and  Drummond  v.  Durant,  4  T.  R.  360.  He  admitted,  how- 
ever, that  the  decision  in  MUliken  v.  /bar,  1  Bos.  and  Pull.  157,  seemed 
adverse  to  him. 

Per  curiam.  In  the.  cases  of  Hose  v.  Bowler  and  Drummond  v.  Durant, 
the  defendant  does  away  the  ground  of  the  demurrer  to  the  whole  declaration, 
in  which  there  was  a  misjoinder  of  counts,  by  striking  out  one  part,  to  which, 
if  that  part  stood  by  itself,  there  was  no  objection.  The  only  objection  was, 
that  it  was  mixed  with  the  other;  the  case  is  widely  different  from  this.  1 
should  think  there  was  no  objection  to  entering  a  noUe  prosequi  in  any  stage 
of  the  proceedings :  there  may  be  objections  to  it,  arising  from  tne  circumstances 
of  the  case :  if  the  opinion  of  Eyre^  C.  J.  was  wrong,  the  defendant  ought  to 
have  moved  to  set  aside  the  nolle' prosequi^  but  I  see  no  pretence  on  earth  to  set 
aside  the  verdict. 

Rule  refused. 


•446]  •YATES  v.  PYM. 

[2  Marsh.  141.  S.  C] 

On  a  warranty  of  prime  singed  bacon  evidence  is  not  admissible  of  a  practice  in  the  bacon 
trade  to  receive  bacon  to  a  certain  degree  tainted  as  prime  singed  bacon ; 

Nor  of  a  practice  to  preclude  the  purchaser  from  all  remedy,  if  he  does  not  discover  and 
point  out  the  defect  by  an  early  day. 

This  was  an  action  upon  a  sale  note,  dated  20th  of  March^  to  **  the  plaintiff,  of 
fifty-eight  bales  of  prime  singed  bacon,  at  68«.  per  cwt.,  arrived,  payable  by  an 
acceptance  at  two  months  from  arrival,  average  weight  if  required,"  brought  to 
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recover  damages  upon  the  ground  that  the  goods  did  not  answer  the  charactet 
of  prime  singed  bacon.  Upon  the  trial  of  the  cause  at  Guildkall,  at  the  sittings 
after  Michaelmas  term,  1815,  before  Heathy  J.,  it  was  proved  that  the  plaintiff 
examined  as  a  sample  one  bale  of  the  bacon  on  the  31st  of  March,  and  three 
bales  on  the  3d  of  Aprils  when  the  bacon  was  weighed  off,  and  the  plaintiff 
iafierwards  gave  a  bill  for  the  amount.  It  is  usual  to  inspect  bacon  by  an 
average,  trying  three  bales  in  fifty,  or  five  bales  in  a  hundred.  If  an  average  is 
to  be  taken  for  taint,  it  is  usual  so  to  express  it  in  the  contract.  If  bacon  be 
prime,  a  taint  in  an  immaterial  part  does  not  prevent  it  from  answering  that 
character,  but  that  does  not  taint  the  whole :  the  bacon  in  question  was  too 
much  tainted  to  be  deemed  prime.  Shepherd^  Solicitor-General,  offered  evidence^ 
that  bacon  being  an  article  which  necessarily  deteriorates  by  keeping,  and  has 
even  from  the  beginning  a  nascent  taint,  so  that  it  cannot  by  inspectien  after  a 
considerable  interval  be  known  whether  it  were  perfectly  sweet  when  it  was 
first  deposited  in  the  warehouse,  an  usage  had  been  established  in  the  trade,  that 
a  certain  latitude  of  deterioration,  called  average  taint,  was  allowed  to  subsist, 
before  the  bacon  ceases  to  answer  the  description  of  prime  bacon ;  and  also 
that  if  a  purchaser  does  not  make  his  objection  within  a  reasonable  time,  he  is 
precluded  from  raising  any  claim  on  any  defect  of  quality  of  the  bacon.  Heath 
J.  held,  that  the  contract  amounted  to  a  warranty  *that  it  was  primed  r^AAtj 
singed  bacon,  and  being  in  writing,  could  not  be  added  to  by  parol  ^ 
evidence,  nor  altered  by  a  practice  oflen  to  dispense  with  the  breach  of  the 
warranty ;  and  that  although  the  plaintiff  had  kept  the  goods,  he  might  recover 
in  this  action.     The  jury  found  a  verdict  for  the  plaintiff. 

The  SolicUot'Oeneral  in  this  term  moved  to  set  aside  the  verdict  and  enter 
a  nonsuit,  upon  the  ground  that  the  learned  judge  ought  to  have  admitted  the 
evidence. 

He  could  not  forego  this  opportunity  of  expressing,  that  no  man  felt,  or  ever 
would  feel  a  stronger  reverence  than  he  did,  for  tlie  opinions  and  decisions  of 
that  learned  judge ;  he  considered  it  as  a  debt  of  gratitude  not  to  omit  the  occa« 
sion  of  uttering  the  sentiments  not  only  of  himself,  but  of  all  his  brethren  at 
the  bar,  to  express  the  unfeigned  respect  that  they  felt  for  the  memory  of 
the  deceased,  not  only  as  a  most  upright  and  learned  judge,  but  as  a  most 
good  and  valuable  man;  in  which  sentiment  the  court  followed  him  most 
cordially. 

He  contended  that  he  set  up  this  custom,  not  in  contradiction  to  the  written 
contract,  but  as  a  term  which  the  peculiar  law  of  the  trade  engrafted  on  it, 
although  not  expressed ;  as  by  the  law  merchant  the  three  days'  grace  are 
added  on  a  bill  of  exchange,  though  not  expressed  on  the  bill;  and  as  the  period 
of  credit  prevailing  in  a  particular  trade  attaches  itself  on  a  sale  note  of  those 
goods,  though  it  express  no  time  of  payment,  and  therefore  is,  in  its  ordinary 
acceptance,  a  contract  for  payment  on  delivery.  The  purpose  of  this  contract 
was  for  taking  the  case  out  of  the  statute  of  frauds,  not  for  the  purpose  of 
excluding  all  other  customs  of  trade. 

GiBBs,  G.  J.  All  the  plaintiff *s  witnesses  say,  that  if  it  bo  prime  singed 
bacon,  it  cannot  be  tainted.  They  also  state,  that  when  an  allowance  is  made 
for  taint,  it  is  expressed  in  the  contract ;  but  that  is  not  the  ground  *on  r*^^^ 
which  the  defendant's  counsel  puts  it,  but  that  if  tlie  buyer  does  not  ^ 
examine  it  by  a  certain  day,  and  point  out  the  defect  before  a  certain  time,  he 
can  never  afterwards  object,  but  must  take  it  at  the  price  agreed  on,  though  it 
be  putrid.  This  can  never  be ;  it  would  lead  to  great  mischief.  If  a  purchaser 
does  not  object  to  the  quality  in  a  reasonable  time,  a  strong  use  may  be  made 
uf  that  circumstance,  but  the  use  is,  that  a  conclusion  arises,  that  the  injury  has 
accrued  since  the  sale;  that,  however,  may  be  rebutted,  and  it  is  gone  by,  and 
the  defendant  has  had  the  benefit  of  that  argument  in  his  address  to  the  jury. 
I  cannot  think  that  any  custom  of  trade  can  be  admissible  to  prove  that  proposi- 
tion now  contended  for ;  and  my  brother  Heathy  for  whose  opinion  we  hare 
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always  felt  sueh  a  just  deference,  was  right  in  this,  as  he  was  in  most  other 
cases  that  ever  came  before  him. 

The  rest  of  the  court  concurring,  the  rule  was 

Refiised.t 

t  [See  4  Bam.  dt  Aid.  387,  Parlvr  et  aU  v.  Palmer,    14  Johns.  316,  Thimpson  v. 
Aakton,] 


HOUSTOUN  et  al.,  Executors  of  J.  H.  HOUSTOUN,  v.  ROBERTSON 

[2  Marsh.  138.   S.  C] 

After  the  death  of  an  underwriter,  s  broker,  who  has  an  account  open  with  him  for  pre- 
miums due  to  the  latter,  and  has  had  an  authority  to  receive  returns  of  premium  for 
him,  and  place  them  to  his  eredit,  can  no  longer  receive  or  retain  any  further  returns  of 

Eremium,  but  is  bound  to  pay  over  to  his  executors  the  amount  of  all  premiums  due  at 
is  decease,  without  setting  off  the  returns. 

This  was  an  action  of  assumpsit  for  premiums  of  insurance  due  from  the 
defendant  to  the  testator,  upon  policies  underwritten  by  the  testator  in  his  life- 
time. There  were  also  tlie  usual  money  counts.  Upon  the  trial  of  the  cause, 
at  Guildhall,  at  the  sittings  after  Michaelmas  term,  1815,  before  Gt669,  C.  J., 
*4491  the  plaintifis  *proved  premiums  due  to  the  testator  for  subscribing  poli- 
^  cies  on  five  vessels,  the  Sussex,  Lady  Warren,  John  and  SaniueU 
Rose,  and  Brothers,  together  amounting  to  71/.  10«.  The  defendant  had  paid 
into  court  59/.  15«.,  and  claimed  to  set  off  11/.  15;.,  on  account  of  returns  for 
convoy  upon  the  Ixidy  Warren,  John  and  Samuel,  and  Sussex.  The  policies 
were  effected  by  the  defendant  in  his  own  name,  as  agent.  The  return  on  the 
Lady  Warren  became  due  on  the  24th  of  September,  1814,  the  returns  on  the 
John  and  Samuel,  and  the  Sussex,  in  the  end  of  October,  1814,  before  which 
the  testator,  on  the  12th  of  that  month,  died.  Gibbs,  C.  J.,  held,  that  the  de- 
cease of  the  testator  was  a  revocation  of  the  defendant's  authority  to  make  these 
returns  to  the  assured,  and  that  the  defendant  was  not,  therefore,  entided  to  set 
them  oiT,  but  lie  give  the  defendant  liberty  to  move,  subject  whereto  the  jury 
found  a  verdict  for  the  plaintifi',  4  Campb.  342. 

Vaughan,  Serjt.,  in  this  term  moved  to  set  aside  the  verdict  and  enter  a  non- 
suit, relying  on  the  case  of  Shee  v.  Clarkson,  12  East,  507,  the  autliority  of 
which  had  never  been  shaken,  and  according  to  which,  it  was,  he  said,  imma- 
terial, whether  the  returns  became  due  before,  or  after  the  testator's  decease. 
The  cases  decided  in  this  courtt  stand  on  the  peculiar  effect  of  the  statutes  of 
bankruptcy,  as  a  revocation  of  the  anthority.  But  the  death  of  the  underwriter 
makes  no  difference  in  the  contract.  It  is  his  representatives  who  sue,  and 
who  are  bound  by  the  authority  which  he  has  once  given.  They  are  the  per- 
sons who  are  to  call  in  the  debts,  and  allow  the  credits.  If  the  testator,  while 
*d^()l  ^^^^^S*  would  be  entitled  to  no  more  than  the  difierence  between  the  *pre- 
-^  mium  and  the  returns,  the  executor  cannot  be  entitled  to  the  premium, 
without  deducting  the  returns.  In  Parker  v.  Smith,  16  East,  382,  Lord  Ellen^ 
borough,  C.  J.,  says,  **  The  underwriter  and  his  assignees  are  precluded  by  tlie 
adjustments  which  took  place,  from  contending  that  the  brokers  were  not  then 
well  entitled  to  deduct  and  retain,  what  on  the  behalf  of  the  assured  they  in  fact 
then  deducted  and  retained  in  account  with  the  underwriter  for  losses,  short 
interest,  and  returns  of  premium."  The  case  of  bankruptcy  materially  differs, 
and  it  may  well  be  admitted  that  the  derivative  authority  is  no  greater  thaa 

t  Ooldsckmidt  v.  Lyon,  ante,  iv.  541.    Min$t  v.  Forrattr,  ib.  note. 
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that  which  the  principal  could  have  conferred,  and,  therefore,  the  decisions  in 
Minet  v.  Forrester^  and  Goldschmidt  v.  Lyon^  go  not  to  counteract  Sfut  v. 
Clarkson^  so  far  as  that  extends ;  but  they  only  decide  that  the  bankruptcy  puts 
It  out  of  the  power  of  the  bankrupt,  ever  after,  to  alter  the  situation  of  his 
assignees,  because  an  act  of  parliament  positively  divests  the  bankrupt  of  all 
power  over  his  property,  and  vests  it  in  other  persons  as  his  representatives ; 
but  here  the  executor  takes  the  property  with  all  the  rights  of  the  party,  and 
subject  to  all  his  equities;  and  it  is  admitted,  that  if  the  testator  had  been  living* 
the  broker  might  have  retained.  Coster  v.  Eason,  2  Maule  &  Selw.  112,  is 
to  the  same  purpose  as  Minet  v.  Forrester.  There  were  nineteen  policies  in 
various  diflferent  rights,  but  the  decision  does  not  apply  directly  to  this  case. 

GiBBS,  C.  J.,  delivered  the  opinion  of  the  court. 

The  court  do  not  mean  in  any  respect  to  break  in  by  a  side  wind  on  the 
authority  of  the  case  of  Shee  v.  Clarkson;  but  this  case  does  not  trench  on  it. 
Shee  V.  Clarkson  was  considered  in  the  cases  of  Minet  v.  Forrester^  and  Crold^ 
Schmidt  v.  Lyon,  and  we  decided  that  its  ^authority  could  not  apply  to  r«4e| 
a  case  where  the  underwriter  to  whom  premiums  were  due  became  a  ■- 
bankrupt,  and  his  assigness  applied  for  those  premiums.  We  determined  that 
the  assignees  of  a  bankrupt  underwriter  bringing  an  action  against  the  broker 
for  premiums,  were  not  allowed  to  deduct  returns  on  those  very  premiums. 
The  authority  given  by  any  man  ceases  at  his  death,  as  the  authority  given  by 
the  bankrupt  ceases  on  his  bankruptcy :  there  is  no  distinguishing  this  case 
from  those;  and  in  Minet  v.  Forrester^  itfan«/ie/(/,  C.  J.,  says,  «*  Whatever 
might  be  the  case  of  Shee  v.  Clarkson^  where  the  party  himself  brought  the 
action,  and  where  he  had  been  constantly  in  the  habit  of  allowing  the  broker  to 
deduct  out  of  the  premiums  what  was  due  on  the  adjustment  to  the  assured,  yet 
in  tiiis  case  we  cannot  say  that  the  broker  could  be  in  any  sense  agent  for  the 
underwriter  after  his  bankruptcy.*'  So  here:  the  broker  is  never  agent  for  the 
underwriter  after  his  decease.  The  assignees  had  a  right  to  call  on  the  broker 
to  pay  the  full  amount  of  the  premiums  to  themselves  for  the  creditors ;  so  here 
has  the  executor  the  same  right  to  demand  full  payment  of  the  premiums  due  to 
the  testator  for  his  representatives.  We  think  there  is  no  distinction  between 
an  action  brought  by  the  assignees  of  a  bankrupt,  and  an  action  brought  by  the 
executors  of  a  deceased  underwriter:  therefore,  we  are  of  opinion,  on  the 
authority  of  those  cases,  that  the  returns  in  this  case  cannot  be  allowed  to  be 
set  off. 

Rule  refused.! 

t  [See  4  Campb.  396,  Baker  v.  Langkom,  and  the  reporter's  note  to  that  case.] 


HOUSTOUN  et  al.  v.  BORDENAVE. 

12  Marsh.  141.  S.  C] 

Vaughan  also  made  the  like  motion  in  this  case,  which  difiered  from  the 
preceding,  in  the  circumstance  *that  the  defendant,  the  broker,  acted  r^A^o 
under  a  del  credere  commission  from  the  assured.  ^ 

The  court  held,  that  that  circumstance  could  not  make  any  difference,  and 
they  saw  in  it  no  reason  to  waive  in  the  defendant's  favor  the  rule  of  court, 
which  precluded  him  from  regularly  making  the  motion,  because  he  had  not  in 
this  instance  given  that  notice  of  his  intention  to  move  which  the  rule  of  court 
requires,  ante,  iv.  721.  v.  86.  611. 
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YOUNGER  V-  WII^BY. 

[2  Marsh.  145.  S.  C] 

9 

Although  a  plaintiff,  aabject  to  the  jarisdiction  of  the  London  Court  of  Requests,  sues  i.> 
a  court  at  Wuiminater  for  a  sum  exceeding  5/.,  yet  if  he  recover  a  less  sum  than  52., 
he  is  subject  to  double  costs  by  the  statute  39  6l  40  G,  3.  c.  104.  «.  12. 

Vauokan,  Serjt,  had  obtained  a  rule  mn  that  the  defendant  might  be  deemed 
entitled  to  double  costs  under  the  London  court  of  requests  act,  39  &,  40  Gto. 
3.  c.  104.  B.  12,  who  resided  within  the  jurisdiction  of  that  court,  the  plaintiff 
having  recovered  less  than  5/.  in  an  action  in  this  court 

Btstj  Sent,  showed  cause  against  the  rule,  upon  the  ground  that  the  plain- 
tiff  had  sued  for,  and  now  swore  he  conceived  he  was  entitled  to  recover,  a 
specific  sum  of  five  guineas,  exceeding  the  sum  limited  for  that  jurisdiction; 
that  all  his  evidence  at  the  trial  had  been  directed  to  prove  a  special  contract  for 
the  work  he  had  done,  which  was  the  making  an  appraisement  of  certain  goods, 
at  the  specific  price  of  five  guineas;  and  whether  the  plaintiff  should  be  made 
liable  to  double  costs,  could  not  depend  upon  the  caprice  of  a  jury,  but  on  the 
question  whether  the  action  was  brought  for  a  sum  exceeding  5/. 
•i^^^l  *6iBB8,  C.  J.  I  do  not  apprehend  that  the  legislature  meant  that  the 
•1  question  whether  costs  should  be  given  or  not,  should  depend  on  what 
passed  in  the  plaintiff's  mind  at  the  time  when  he  brought  the  action.  If  the 
legislature  had  said,  if  any  action  shall  be  commenced  in  the  superior  court  for 
which  the  plaintiff  shall  not  think  he  is  entided  to  recover  5/.,  we  should  be 
bound  by  it,  but  if  the  words  of  the  statute  are,  as  in  this  case,  where  the  debt 
shall  not  exceed  the  sum  of  6/.,  the  debt  is  that  which  is  found  by  the  verdict 
The  same  point  was  disposed  of  in  T\icktr  v.  Crosby^  ante,  ii.  169.  Plain 
sense,  law,  and  authority  are  against  the  plaintiff. 

Rule  absolute. 


POWLEY  et  al.,  Executors  of  POWLEY,  v.  NEWTON. 

[2  Marsh.  147.    S.  C] 

Counts  on  promises  to  a  testator  may  be  joined  with  counts  on  promises  to  an  executor, 
if  the  damages  recovered  under  the  last,  would  be  assets  in  the  hands  of  the  executor. 

In  aaaumpaiif  the  plaintiffs  in  their  eleven  first  counts  declared  on  promis- 
sory notes  of  the  defendant  payable  to  their  testator,  for  goods  sold,  money 
paid,  and  money  lent  by  their  testator  to  the  defendant,  for  money  had  and 
received  by  the  defendant  to  the  testator's  use,  and  for  interest  of  money  for- 
born  to  the  defendant  by  the  testator,  and  on  an  account  stated  by  tlie  defend- 
ant with  him ;  and  in  all  of  these  counts  they  averred  promises  to  pay  the  tes- 
tator; and  averred  a  breach  by  non-payment  to  the  plaintiffs  as  his  executors. 
In  the  twelfth  count  the  plaintiffs  declared  on  an  account  stated  by  the  defend- 
ant with  the  plaintiffs  as  executors,  concerning  moneys  to  them,  as  executors, 
due,  and  that  he  was  found  indebted  to  them  as  executors,  and  promised  to  pay 
them  as  executors,  and  showed  a  breach  in  non-payment  to  the  plaintiffs  as 
executors,  to  their  damage  in  that  character.  The  defendant  demurred; 
_.  ...  «and  assigned  for  cause,  that  counts  on  promises  made  to  the  testator 
-^  in  his  lifetime  on  causes  of  action  arising  in  his  lifetime,  were  joined 
with  counts  on  promises  made  by  the  defendant  to  the  plaintiffs  after  the  testa* 
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tor's  decease,  on  causes  of  action  accruing  to  the  plaintiffs  after  the  deatii  of 
the  testator. 

Best,  Serjt.,  now  argued  in  support  of  this  demurrer.  He  referred  to  the  case 
of  Thompson  v.  Sientf  ante,  i.  323,  in  which  he  had  unsuccessfully  attempted 
to  support  a  demurrer  on  the  same  objection.  The  reason  which  he  then  urged 
was,  that  if  these  counts  might  be  joined,  a  plaintiff  executor  might  fail  on  the 
count  which  averred  an  account  stated  with  himself,  without  the  defendant  being 
entitled  to  the  costs  of  that  count     The  interposition  of  the  court  in  that  case 
depriving  him  of  his  reply,  he  had  no  opportunity  of  showing  that  the  cases 
were  since  over-ruled  on  which  that  judgment  proceeded.  The  court  there  cited 
Ebves  V.  MoccUlo,  1  Salk.  207,  and  either  the  court  or  the  reporter  was  mis- 
taken in  two  points,  in  the  statement  of  that  case,  as  it  is  given  in  the  printed 
report  of  Thompson  v.  Stent.  In  Elwts  v.  MoeattOj  the  action  was  for  money 
had  and  received,  and  there  is  no  mention  of  any  count  at  all  on  an  insimui 
comptUcustt,  and  there  was  no  argument  on  the  point  of  costs,  which  is  sup- 
posed in  1  Taunt,  to  be  ruled  there.t  One  of  the  points  supposed  to  have  been 
ruled  in  Elwts  v.  Mocalto^  has  been  since  over-ruled  in  the  case  of  Taiiersidl 
V.  GrootCf  2  Bos.  &  Pull.  253.   Lord  Eldon,  C.  J.,  there  says,  **Afler  looking 
into  all  the  cases,  we  are  of  opinion  that  if  the  cause  of  *action  arose  in  r^AKK 
the  time  of  the  administratrix,  and  if  it  was  not  absolutely  necessary  ^ 
for  her  to  sue  in  her  character  of  administratrix,  she  will  be  liable  to  costs.*' 
The  principle  is  this ;  if  the  action  can  be  maintained  by  the  executor  in  his 
own  name,  without  suing  as  executor,  he  is  liable  to  costs.     If  two  persons  ac- 
count together,  and  a  sum  is  due  to  the  one  in  his  character  of  executor  from 
the  other,  and  the  otlier  promises  to  pay,  the  executor  may  sue  in  his  own  name* 
for  the  promise  is  made  to  him ;  and  adthough  the  debt  due  to  the  testator  is  the 
consideration  of  the  promise,  yet  the  action  is  on  the  promise,  not  on  the  con- 
sideration.    Therefore,  in  that  case  there  must  be  two  separate  judgments  on 
the  several  counts,  and  consequently  one  judgment  cannot  be  pronounced  on 
all  the  counts.    If  so,  there  is  a  misjoinder,  and  the  case  of  Thompson  v.  Sttnt^ 
is  thereby  disposed  of,  and  the  case  of  Stickle  v.  Pearson,  in  the  Kxchequer 
chamber,  there  cited  as  having  been  differently  decided,  and  considered  as 
thereby  over-niled,  is  again  set  up  as  a  leading  authority.     In  the  case  of  Hen' 
shall  V.  Roberts,  6  East,  154,  the  point  indeed  did  not  arise,  but  Lord  EUen- 
borough,  C  J  •,  used  these  words:  "Whether  counts  upon  promises  on  an 
account  stated  with  one  as  executor,  can  be  joined  with  other  counts  on  prom- 
ises to  the  testator,  upon  which  there  are  authorities  both  ways.     The  cases  in 
favor  of  the  proposition  are  Bull  v.  Palmer,  2  Lev.  165,  and  Mason  v.  Jack- 
son, 3  Lev.  60|  together  with  the  opinion  of  Mr.  Justice  Buller,  in  the  cases 
cited,  that  wherever  the  sum  recovered  by  the  executor  on  promises  to  himself 
would  be  assets  in  his  hands,  there  the  count  may  be  joined  with  counts  on 
promises  made  to  the  testator.     But  there  are  many  authorities  the  other  way, 
and  I  think  you  will  hardly  find  the  point  (in  favor  of  the  joinder)  tenable.*' 
Anotlier  case  is  that  o^  Rogers  V.  ^ Cooke,  Sho.  B.  R.  366.  S.  C.  1  Salk.  r^M^^ 
10.     There  a  count  on  a  debt  to  the  plaintiff's  intestate,  and  a  count  on  l- 
an  insimui  computasset  with  the  plaintiff  himself,  were  held  to  be  well  joined ; 
but  that  case  may  be  distinguishable  from  this,  because  it  does  not  appear 
but  that  there  the  insimtU  computasset  may  have  been  from  ttie  defendant  to 
the  administrator  without  reference  to  any  debt  which  ever  accrued  to  the  tes- 
tator.     Hooker,  Executrix  v.  Quitter,  1  Wils.  171,  was  an  action  upon  the 
case  on  four  several  promises  ;  1st,  use  and  occupation  of  the  testator's  house 
in  his  life-time;  2dly,  quarUum  meruit  for  the  hke;  3dly,  an  indebitatus 

t  In  the  case  o(  Akin»  v.  Plumert  in  Salk,  207.,  in  which  ElwetY.  Moeatto,  is  cited,  the 
action  waa  for  money  had  and  received,  but  in  the  case  of  Elwea  v.  MoeattOj  as  it  is  there 
stated,  the  plainiiti'  is  there  said  to  have  declared  on  an  insimui  computa$9et  with  himself, 
and  the  decision  respecting  the  costs,  and  the  reason  of  it,  are  there  given  in  the  same 
terms  which  the  court  cited  in  Thompson  v.  SteiU, 
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aasumjmt  for  the  use  of  another  house  of  the  testator's  for  the  time  incurred 
since  his  death,  and  the  promise  laid  to  be  made  to  the  plaintiff  as  executrix ; 
4thly,  a  quantum  meruit  for  the  use  of  another  house  of  the  plaintiff,  not  nam- 
ing her  executrix.  The  court  abated  the  writ,  because  two  incompatible  de- 
mands were  included  in  the  same  suit.  If  the  judgment  of  Dermison,  J.,  there 
given  be  correct,  it  destroys  the  authority  of  Thotnpson  v.  Stent,  and  then  the 
authority  of  the  other  decisions  is  in  favor  of  the  defendant 

LenSj  Serjt,  who  was  prepared  to  support  the  declaration,  was  stopped  by 
the  court. 

GiBBs,  C.  J.  There  is  no  case  in  which,  either  from  a  defect  in  the  manner 
in  which  the  judge  has  delivered  his  opinion,  or  from  some  other  cause,  some- 
thing may  not  have  been  dropped  by  the  ju%e,  which  is  open  to  observation  ; 
and  formerly,  where  the  judgment  itself  was  right,  such  things  used  to  pass  off 
unnoticed.  Here  we  have  the  judgment  of  this  court,  and  another  case  raised 
on  the  same  judgment ;  and  it  can  hardly  be  expected,  that  we  shall  overturn 
*4fi71  ^^^^  judgments,  not  *only  without  authority,  but  where  the  reason  is 
^  given  for  those  judgments,  and  that  too,  a  reason,  which  the  counsel  for 
the  defendant  has  not  ventured  to  touch,  namely,  that  if  the  money  shall  be 
assets  when  recovered,  the  counts  may  be  joined,  and  expressly  leaving  the 
point  open,  which  the  defendant's  counsel  urges  as  a  necessary  consequence 
and  decisive  reason,  namely,  the  question  of  costs.  That  judgment,  too,  is 
recognised  in  a  case  of  CowcU  v.  Watts,  6  East,  405,  long  subsequent  to  that 
of  hen  shall  v.  Roberts,  which  the  defendants  counsel  impugns.  Lord  Ellenr 
borough,  there  says,  whether  the  plaintiffs  might  have  sued  in  their  own  char- 
acter, is  another  question,  affecting  the  right  to  costs,  which  may  arise  here- 
after, and  upon  which  it  is  unnecessary  to  say  any  thing  at  present.  In  that 
case  Lord  Ellenborough,  makes  the  question  whether  the  counts  can  be  joined, 
to  depend  on  the  question,  whether  both  sums  when  recovered  would  or  would 
not  be  assets ;  and  having  determined  that  if  the  money,  when  recovered,  would 
be  assets,  the  counts  may  be  joined,  he  proceeds  to  lay  that  out  of  the  question, 
which  the  defendant's  counsel  here  relies  on,  the  consideration  of  costs.  [His 
Lordship  here  read  at  length  the  judgments  of  Grose,  Lawrence,  and  Le  Blanc, 
Js.,  in  that  case.]  This  case  therefore  decides,  that  if  both  the  sums  sued  for 
would  be  assets,  the  counts  may  be  joined ;  and  this  court,  with  this  case  before 
them,  decided  the  same  thing.  I  agree  with  the  defendant's  counsel  that  some 
expressions  in  TTiompson  v.  Stent,  may  be  caught  hold  of,  and  carped  at,  but 
the  substance  of  the  judgment  is  the  same  thing  in  Thompson  v.  Stent,  in  1808, 
and  in  Cowell  v.  Watts,  in  1805 ;  and  it  seems  to  me  that  the  reason  given  in 
the  Court  of  King's  Bench,  is  such  as,  if  not  unanswerable,  has  never  yet  re- 
ceived any  answer :  and  looking  at  the  encouragement  which  ought  to  be  given 
*45ft1  to  executors,  *to  collect  tneir  testator's  effects  with  diligence,  the  reason 
^  of  the  case  requires  that  we  should  conform  to  that  decision. 

Dallas,  J.,  was  of  the  same  opinion. 

Park,  J.,  concurred.  In  the  case  cited  by  the  defendant's  counsel.  Lord  Ellen- 
borough,  treated  as  surplusage  the  word  executor,  but  in  Cowell  v.  Watts,  all 
the  court  went  fully  into  tlie  point,  and  held,  that  the  inquiry,  whether  the 
money  when  recovered  would  be  assets,  is  the  test :  but  BuUer,  J.,  lays  down 
the  same  rule  long  before  in  J^ng  v.  Thorn  ;  1  Term.  Rep.  487,  and  in  Ord 
y,  Fenwick,  3  East,  104,  Lawrence,  J.,  relies  on  that  opinion  cf  Buller  J. 

Judgment  for  the  plaintiff.t 

tLSee  7  Taunt.  580,  Povatll  v.  CrroAam.] 
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BLAAW  V.  CHATERS. 

[2  Manh.  151.    S.  C] 

Where  a  defendant  waa  a  maater  of  a  veaael,  on  board  of  which  he  alept«  and  had  no  other 
home,  he  waa  deemed  to  be  resident  where  his  ship  waa  registered,  and  that  being 
more  than  forty  miles  from  London,  he  waa  held  entitled  to  fourteen  daya'  notice  o? 
executing  a  writ  of  inquirv. 

An  undertaking  to  accept  snort  notice  of  trial  doea  not  entitle  the  plaintiff  to  give  short 
notice  of  executing  a  writ  of  inquiry. 

The  defendant  was  a  mariner  and  master  of  a  ship  registered  and  domiciled 
at  North  Shielda^  trading  to  London  :  he  had  no  house  any  where,  but  he  paid 
his  property-tax  under  4G  Geo,  c.  64,  at  North  Shields,  and  while  there,  he 
slept  on  board,  and  had  no  where  any  other  home  than  his  ship.  The  defend- 
ant having  obtained  time  to  plead,  under  the  terms  of  accepting  short  notice  of 
trial,  and  having  suffered  judgment  by  default,  a  notice  was  on  the  22d  of 
November,  served  on  him  at  r^orth  Shields,  where  he  then  was,  of  a  writ  of 
inquiry  to  be  executed  on  the  30th  of  November,  in  London,  where  *the  r«jeg 
yenue  was  laid,  and  which  writ  was  then  there  executed  accordingly.  ^ 
Pell,  Serjt.,  had  on  the  first  day  of  this  term  obtained  a  rule  nisi  to  set  aside 
the  execution  of  the  writ  of  inquiry,  upon  the  objection,  that  the  defendant, 
residing  more  than  forty  miles  from  Lmdan,  was  entitled  to  fourteen  days' 
notice  of  executing  it,  as  in  a  country  cause. 

Shepherd,  Solicitof^Greneral,  now  showed  cause.  The  defendant  having  no 
home,  may  equally  be  considered  as  domiciled  in  London,  whither  his  vessel 
often  comes,  as  at  North  Shields,  and  is  not  entitled  to  the  longer  notice.  The 
defendant,  moreover,  being  under  terms  to  take  short  notice  of  trial,  which  ii 
synonymous  with  short  notice  of  a  writ  of  inquiry  where  that  is  the  only  trial 
in  the  cause,  must  rest  satisfied  with  the  notice  he  has  received. 

Pdl  supported  his  rule. 

GiBBS,  C.  J.  The  terms  of  the  rule  of  court  apply  to  the  usual  place  of 
residence  of  the  defendant ;  this  man,  as  it  is  stated,  has  no  residence  but  on 
board  the  ship.  I  think  he  must  be  considered  as  residing  at  the  ship's  home, 
which  is  where  he  pays  his  property-tax,  though  I  do  not  rely  on  that  circum- 
stance. I  doubt  not,  if  the  plaintiff  had  asked  it,  the  terms  would  have  been 
inserted  in  the;  rule  for  time  to  plead,  of  taking  short  noUce  of  writ  of  inquiry 
or  trial,  as  the  case  might  be ;  but  the  order  is  not  so  drawn  up,  and  the  defend- 
ant who  draws  up  the  order,  ought  to  insert  in  it  such  an  adaptation  of  the  usual 
terms  to  the  rule,  as  the  case  requires.  The  plaintiff  should  have  objected  to 
the  order  when  it  was  served  on  him,  and  said  that  he  was  on  that  rule  entitled, 
not  only  to  short  notice  of  trial,  but  to  short  notice  of  executing  a  writ  of 
inquiry,  *if  necessary.  He  is  now  asking  us  to  give  him  the  benefit  of  r^jgn 
a  term,  as  if  inserted  in  the  rule,  which  is  not  therein  contained.  '- 

Hule  absolute* 
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DOVEY  V.  HOBSON. 

[2  Marsh.  154.    S.  C] 

Where  a  person,  not  summoned  on  the  jury,  was  sworn  on  a  jury  at  fit«t  priua  in  the 
name  oi  a  person  for  whom  a  summons  to  serve  on  that  jury  was  delivered,  and  to 
whose  house  he  had  suceeeded;  the  irregularity  being  noticed  before  verdict,  the  court 
awarded  a  venire  de  novo. 

In  this  action,  which  was  tried  at  the  sittings  after  Micliaelmaa  term,  1815, 
before  Gibbs  C.  J.,  after  the  case  had  been  gone  through,  no  objection  being 
taken  by  the  counsel  on  either  side,  it  appeared  that  fF,  Maynard^  one  of  tlie 
jurymen  sworn,  had  taken  the  house  which  Bushell  had  left,  and  at  which  a 
summons  had  been  delivered,  to  serve  on  the  jury  on  the  day  of  tills  trial, 
wherein,  as  also  in  the  panel,  Bushell  was  named,  and  Maynard  had  answered 
for  Bushell,  when  that  name  was  called,  and  had  been  sworn  on  the  jury. 
Gibbs  C.  J.,  proposed  to  discharge  the  jury ;  but  Vaughan  Seijt.,  for  the 
plaintiff,  insisted  on  keeping  them,  and  had  a  verdict,  Best  Serjt.,  for  the 
defendant,  not  opposing,  but  giving  no  consent. 

Best  in  this  term  obtained  a  rule  nisi  for  a  venire  de  novo  on  the  ground  of  a 
mis-trial. 

Vaughan  now  showed  cause,  upon  the  case  of  Hill  v,  Yates^  12  East,  229, 
where  a  son  had  been  sworn  on  the  jury  in  lieu  of  a  father  of  the  same  name, 
and  the  court  there  recognized  the  reason  of  the  case  of  Wray  v.  Thorn, 
Willes,  488,  that  not  substantial  injustice  had  been  done,  and  for  the  same 
reason  refused  to  grant  a  new  trial.  In  this  case  no  injustice  had  been  done. 
»4fin  ^®  ^^®®  referred  to  Norman  *v.  Beamont,  Willes,  484.  S.  C.  Barnes  433, 
-^  and  Parker  v.  Thornton^  2  Ld.  Raym.  1410,  which,  he  considered, 
could  not  avail  against  the  contrary  cases  already  cited,  and  the  Case  of  a  Jury* 
man,  12  East,  231.  n,  in  which  a  prisoner  was  executed  for  forgery  notwith* 
b landing  a  similar  objection. 

Best,  in  support  of  his  rule,  urged  that  this  was  a  very  important  question ; 
there  was  this  material  distinction  between  the  present  case  and  /it'//  v.  Vales, 
that  here  the  irregularity  was  noticed  before  the  verdict  was  delivered,  which 
the  plaintiff  took  at  his  peril.  In  Hill  v.  Yates  it  was  not  noticed  until  the 
motion  in  bank  for  a  new  trial.  In  the  Case  of  a  Juryman,  the  juryman 
sworn  was  summoned  on  that  very  panel  on  the  crown  side,  and  iyre  B., 
considered  it  as  a  mere  misnomer  of  the  person  intended  to  serve.  The 
defendant  cannot  get  relief  for  this  irregularity  by  a  writ  of  error,  because  the 
name  of  tlie  juryman,  who  was  not  summoned,  is  not  on  the  record.  If  it 
were  on  the  record,  the  variance  from  the  venire  would  be  error.  (To  which 
the  court  agreed.)  If  this  verdict  could  stand,  the  proceeding  would  be  directly 
contrary  to  the  statute  3  G.  2.  c.  25.  s.  11.  By  that  statute  lists  of  jurymen 
are  to  be  made  in  each  parish,  from  which  lists  only  are  to  be  taken  juries  for 
nisiprius.  Every  sheriff  shall  return  a  panel  of  persons  taken  out  of  those 
lists,  and  annex  their  names  and  places  of  abode,  tliat  the  parties  may  have  time 
to  inquire  about  the  intended  jurymen,  and  make  their  challenges.  The 
defendant  could  not  have  his  challenge  to  this  man,  because  he  was  not  on  the 
list,  so  as  to  enable  the  defendant  to  inquire  about  him. 

Gibbs,  C.  J.  It  is  not  necessary  to  hear  further  discussion  on  this  part  of 
»4fi*2l  ^^^  ^'^^  '  ^^^  ^^^  court  think,  *that  on  the  other  and  partial  ground  thsre 
^  ought  to  be  a  new  trial,  because  this  differs  from  all  the  cases  which 
have  occurred.  It  is  a  question  of  great  importance,  and  I  could  not  have  it 
pass  in  silence,  because  I  would  not  have  it  understood  that  our  judgment  pro- 
ceeds on  an  opinion  that  the  authority  of  the  case  in  the  Court  of  King's  Bench 
ought  to  be  deserted.  The  point  first  arose  in  a  case  in  Willes  exactly  resemb- 
ling this,  and  the  court  granted  a  new  trial.     Another  case  soon  after  occurred^ 
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and  TFillea,  C.  J.,  with  his  usual  precision,  states  the  four  ways  in  which 
questions  of  this  sort  can  be  brought  before  the  court :  by  motion  in  arrest  of 
judgment,  by  motion  for  an  amendment,  by  motion  for  a  new  trial  in  this  court, 
or  by  writ  of  error  in  a  superior  court.  I  state  them  now,  to  show  that  all  the 
numerous  cases  cited  are  applicable  to  the  other  modes  of  objection,  and  not  to 
a  motion  for  a  new  trial.  He  shows  clearly  that  there  would  be  a  variance 
between  the  venire  process  and  the  record,  on  which  judgment  for  the  plaintiff 
might  be  arrested  for  tlie  variance,  and  the  question  was,  whether  a  new  trial 
should  be  granted.  Here  no  amendment  is  necessary:  as  the  record  now 
stands,  no  motion  in  arrest  of  judgment  can  be  made,  nor  can  the  objection  be 
taken  on  a  writ  of  error.  Here  every  thing  is  regular  on  the  record,  and  can 
be  rectified  only  by  a  motion  for  a  new  trial.  That  is  discretionary  with  the 
court,  if  justice  requires  a  new  trial  they  will  grant  it ;  if  not,  they  will  refuse 
it.  It  is  true  that  fViliea^  C.  J.,  in  the  second  case  supported  the  first,  and  if 
tliere  were  no  other  case  extant,  that  would  considerably  guide  our  discretion. 
Hut  it  has  twice  since  come  before  a  court,  once  before  Mr.  Baron  Eyre,  and 
once  in  the  case  of  Hill  v.  Fates.  The  case  before  Eyre  B.,  was  not  exactly 
like  the  present,  but  it  certainly  would  have  been  ground  of  error.  The  court 
thought  it  was  not  a  case  to  *give  relief  to  the  party,  and  that  the  verdict,  r»4/<Q 
notwitlistanding  that  irregularity,  for  such  it  certainly  was,  ought  to  be  *- 
supported.  In  Hill  v.  Fates  it  appeared  that  one  person  was  returned,  and  that 
another  served  on  the  jury.  It  is  impossible  to  distinguish  that  case  from  the 
present.  The  court  in  the  first  instance  refused  a  rule  to  show  cause  on  a 
general  recollection  that  the  case  in  fflilea  had  in  some  later  case  been  over- 
ruled. On  a  subsequent  day  Lord  Ellenborough  stated  that  he  had  consulted 
those  judges  from  whom  intelligence  might  be  obtained,  and  they  were  all  of 
opinion  that  it  was  discretionary  with  the  court  to  grant  or  to  refuse  suih  an 
application,  and  he  stated  the  great  inconvenience  that  would  occur,  if  such  an 
objection,  (which,  it  is  to  be  observed,  was  not  taken  at  the  time  of  the  trial,) 
should  afterwards  be  made  a  ground  of  setting  aside  a  verdict.  It  readily  will 
occur  to  every  one  how  easily  such  an  objection  could  by  a  practice  be  always 
raised,  and,  therefore,  how  great  is  the  danger  of  letting  it  prevail  to  set  aside  a 
verdict.  To  that  opinion  I  shall  always  subscribe,  when  a  case  exactly  like 
that  occurs ;  but  let  it  be  remembered  that  that  judgment  proceeded  mainly  on 
the  ground  that  the  objection  came  too  late:  here  the  objection  was  taken,  and 
the  plaintiff's  counsel  was  apprised  at  the  time,  that  he  took  the  verdict  at  the 
peril  of  not  being  able  to  hold  it,  and,  therefore,  we  think  that  the  eleven  jurymen 
being  well  summoned,  and  a  twelfth  not  being  well  summoned,  and  a  verdict 
taken  by  those  twelve,  and  the  objection  being  pointed  out  at  the  time,  the 
court  in  the  exercise  of  their  discretion  to  grant  a  new  trial,  or  not,  ought  to  set 
aside  this  verdict,  and  that  there  ought  to  be  a  rule  absolute  for  a  ventre  de  novo. 
The  rest  of  tlie  court  concurred. 

Rule  absolute.! 

[See  the  case  of  The  King  v.  Hunt,  4  Barn.  &  Aid.  430.,  where  it  was  held  to  be  no 
cause  for  a  new  trial,  that  two  of  the  non-attendine  special  jurors  named  ia  the  panel  had 
not  been  summoned— no  fraud  or  collusion  being  shown.] 
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•ABITBOL  V.  BRISTOW. 

[2  Marsh.  157.  S.  C] 

^Under  an  averment  that  after  loading  the  cargo,  the  ship  sailed  on  the  voyage  and  was 
lost,  the  plainiiff  cannot  recover  on  proof  that  the  ship,  before  she  had  half  her  cargo  on 
board,  was  driven  from  her  moorings  and  lost.] 

This  was  an  action  upon  a  policy  of  insurance  on  eoods  at  and  from  MogO' 
dore  to  London :  it  was  tried  at  Guildhall  before  Dallas^  J.,  at  the  sittings  aAer 
Michaelmas  term,  1815,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  a 
point  reserved,  and  Shepherd^  Solicitor-General,  in  this  term  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  enter  a  nonsuit,  upon  the  ground  that  the  allega- 
tions of  the  declaration  were  not  proved.  The  declaration  averred  that  alter 
the  loading  of  the  goods  on  board,  on  a  certain  day,  the  ship  with  the  goods  on 
board  departed,  and  set  sail  on  her  intended  voyage,  and  afierwards,  and  while 
the  ship  was  in  the  course  of  her  voyage,  they  were  destroyed  by  perils  of  the 
sea.  The  evidence  was,  that  before  the  ship  had  half  her  cargo  on  board,  she 
was  driven  from  her  moorings  by  bad  weather  and  lost. 

Best  and  Vaughan,  Serjts.,  now  showed  cause,  contending  that  enough 
appeared  on  the  declaration  to  show  that  the  goods  were  loaded,  on  which  the 
policy  had  attached,  and  that  a  loss  had  afterwards  accrued ;  and,  therefore, 
though  tlie  declaration  stated  more  than  was  necessary,  the  plaintiff  was  entitled 
to  retain  his  verdict.  In  Rhind  v.  ffUkinson,  2  Taunt.  237,  there  was  an 
averment  of  interest  at  the  time  of  effecting  the  policy  and  of  the  loss:  it 
certainly  did  not  at  the  time  of  effecting  the  policy  subsist  in  the  party,  but  it 
did  subsist  at  the  time  of  the  loss;  it  was  immaterial  whether  the  plaintiff*  were 
or  were  not  interested  at  the  time  of  effecting  the  policy,  as  stated,  so  long  as 
«4fi^1  ^^  ^^  interested  at  the  time  of  the  *loss :  the  court  held  the  plaintiff 
-1  might  insure  before,  though  the  interest  arose  not  till  aAerwards.  Here 
the  averment  that  the  ship  sailed  may  be  rejected  as  surplusage,  and  the  plaintiff 
is  nevertheless  entitled  to  recover  secundum  alfegate  et  probata.  Enough  is 
set  out  to  show  that  a  cause  of  action  had  arisen,  and  so  much  is  distinctly 
proved.  So  it  is  in  older  cases,  except  where  the  party  undertakes  to  set  out  a 
contract.  Alchomt  v.  Westbrook^  1  Wils.  115.  Upon  an  averment  of  lending 
a  bond  from  Lord  Viscount  Oave^  for  Gagc^  the  court  held  that  Gage  might  be 
rejected.  The  rule  is,  wherever  the  plaintiff*  can  strike  out  a  whole  averment, 
without  striking  out  any  thing  essential  to  the  cause  of  action,  he  may  hold  his 
verdict.  But  this  may  be  said  to  be  no  variance;  for  the  averment  that  the  loss 
liappened  while  the  ship  was  in  the  course  of  her  voyage,  is  merely  equivalent  to 
saying  that  before  the  determination  of  her  voyage  the  ship  was  lost.  Peppin 
V.  Solomons,  5  Term  Rep.  496.  It  was  averred,  that  **  after  the  making  of  the 
policy  the  ship  had  sailed ;"  in  fact  she  had  sailed  before,  but  the  variance  was 
held  immaterial.  BuUer,  J.,  assigns  the  reason,  that  if  the  averment  were 
omitted,  the  declaration  would  be  perfect  without  it. 

GiBBS,  C.  J.  I  agree  with  the  principle  that  where  immaterial  averments 
are  connected  with  material  averments,  though  the  immaterial  averments  are  not 
proved,  yet  if  the  material  ones  are  proved,  the  plaintiff*  is  entitled  to  recover. 
I  subscribe,  likewise,  to  the  authority  of  the  case  of  Peppin  v.  Solomons  ;  for 
whether  the  ship  sailed  before  or  after  the  making  the  policy,  was  perfectly 
immaterial.  The  material  question  was,  whether  she  sailed  on  the  voyage.  I 
subscribe,  likewise,  to  the  propriety  of  that  decision  in  Rhind  v.  Wilkinson,  that 
*4661  ^°  averment  of  interest  at  *the  time  of  effecting  the  policy,  and  also  at 
-J  the  time  of  the  loss,  was  satisfied  by  proof  of  interest  at  the  time  of  the 
loss,  because  the  stating  that  would  be  sufficient,  and  the  allegation  of  more  does 
not  throw  on  the  plaintifi*  the  necessity  of  proving  that  allegation.  But  this  is  a 
ver}'  different  case.     This  is  a  policy  at  and  from  Mogadore^  and  embraces  atf 
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Mrell  losses  happening  at  Mogadore^  as  losses  occiiring  while  the  ship  might  be 
on  her  voyage  home;  but  the  two  cases  demand  very  different  consideration. 
While  the  ship  is  on  her  voyage  home,  she  must  be  fully  rigged,  victualled, 
manned,  and  equipped;  white  she  is  at  Mogadore  she  need  have  no  otlier  men 
on  board  than  such  as  are  necessary  to  prevent  fire  or  the  like  accidents :  no 
Kails,  provisions,  or  equipment  are  necessary.  The  averment,  therefore,  of  a 
loss  on  the  voyage,  would  lead  the  underwriter  to  inquire  whether  her  state  at  the 
lime  of  the  loss,  was  adapted  for  such  a  voyage.  Therefore,  though  both  losses 
\\xt  within  the  policy,  each  requires  a  very  diflferent  state  of  facts,  and  difierent 
declaration ;  and,  therefore,  though  we  are  very  sorry  to  give  way  to  such  au 
objection,  I  think  the  verdict  must  be  set  aside,  and  there  must  be  a  nonsuit. 

Dallas,  J.,  concurred. 

Park,  J.  I  am  obliged  to  express  the  same  opinion,  though  with  great 
reluctance.  I  was  of  counsel  in  the  case  of  Peppin  v.  Soiomans,  and  it  was 
decided  on  the  ground  of  immateriality.  The  words  lost  or  not  lost  were  in 
the  policy,  and,  therefore,  it  was  immaterial  whether  the  loss  were  before  the 
policy  was  effected,  or  after.  Here  the  averment  leads  the  underwriter  to  look 
for  evidence  respecting  a  loss  which  has  happened  after  the  voyage  commenced, 
whereas,  at  the  trial,  the  plaintiff  turns  round  and  says,  the  loss  happened  in 
port. 

Rule  absolute  for  a  nonsuit 


•CROYDON  Hospital  v.  FARLEY.  [*467 

[2  Marsh.  174.   S.  C] 

A  corporation  named  "The  Wardein  and  Poore  of  ihe  Hospital!  of  the  TTolie  Trinitte  in 
Croudon,  of  the  Foundation  of  John  Whitegiftt  ArchbiNhop  of  Canterbury,**  conveyed 
]nna  under  the  land-tax  redemption  acts  by  the  name  of  the  '*  Wardein  and  Poore  of  tbe 
Hospitoll  of  the  IloUe  Trinitte  in  Croydon.**  The  purchaser  paid  the  vendors  the  pur- 
chase-money in  dif^char^e  of  the  costs  of  sales  made  by  the  vendors  for  the  redemption 
ot  the  land-tax:  Held,  nrst,  that  the  variance  in  their  name  was  not  material;  second, 
tiiat  they  might  raise  money  by  a  latter  sale  for  the  costs  of  former  sales;  third, 
that  at  all  events  this  was  a  mistake  or  inadveriance  cured  by  the  statute  54  G.  3. 
c.  173.  9.  11. 

The  plaintiffs  declared  in  covenant,  that  by  an  indenture  of  lease  dated  the 
Cth  of  November,  1800,  they  demised  to  the  defendant  a  messuage  and  buildings 
and  sixty-two  rods  of  land,  for  the  term  of  twenty-one  years,  under  4s,  rent, 
payable  half  yearly.  And  that  the  defendant  covenanted  for  payment  of  the 
same,  and  they  assigned  a  breach  in  the  non-payment  of  2/.  8.f.  rent,  for  twelve 
years  elapsed  on  the  29th- of  September^  1814.  The  defendant,  after  oyer, 
whereon  the  lease  appeared  to  be  made  between  the  "wardein  and  poore  of  the 
hospital  of  the  Holy  Trinity  in  Croydon,  in  the  county  of  Surry,  of  the 
foundation  of  the  Most  Reverend  Father  in  God  John  Whitegljt  sometime 
TiOrd  Archbishop  of  Canterbury, ^^  1.  Ann  lies;  2.  and  the  defentJant  3,  thirdly 
pleaded  that  before  any  part  of  the  rent  for  the  twelve  years  became  due,  on 
tho  28th  of  il/cpy,  1802,  by  indenture  between  the  plaintiffs  by  the  name  of  the 
wardein  and  poore  of  the  hospital  of  the  Ho/y  Trinity  in  Croydon,  in  the  county 
of  Surry,  1,  the  Right  Hon.  W.  Lord  Auckland  and  Sylvester  Lord  GUn- 
Icrvie,  two  of  the  commissioners  appointed  under  the  act  39  Geo,  3,  for 
regulating  sales  by  bodies  corporate  for  the  redemption  of  the  land-tax,  2,  and 
the  defendant  3,  after  reciting  that  the  defendant  then  held  by  lease  of  the  said 
wardein  and  poore,  a  messuage  and  the  garden  thereto  belonging,  together  with 
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a  parcel  of  land  allotted  by  virtue  of  the  Croydon  inclosure  act,  being  the 
premises  in  the  lease  specified.  And  that  the  said  wardein  and  poore  being 
desirous  of  availing  themselves  of  the  powers  by  the  acts  38  &  39  G,  3,  given 
•46ftn  ^^  bodies  corporate,  for  enabling  them  ♦to  sell  lands  for  redeeming  their 

^  land-tax,  had  agreed  to  sell  to  the  defendant  all  their  estate  in  the 
premises  for  50/.  and  that  the  commissioners  had  agreed  to  confirm  such  con- 
tract, the  said  wardein  and  poore,  in  consideration  of  50/.  paid  them  by  the 
defendant  in  discharge  of  the  costs  attending  the  sales  made  by  them  for  the 
redemption  of  their  land-tax,  the  receipt  whereof  the  said  wardein  and  poore 
thereby  acknowledged,  and  the  commissioners,  parties  thereto,  did  thereby  allow, 
and  of  59.  by  the  defendant  paid  into  the  Bank  of  EnglamL  to  be  there  placed 
to  the  account  of  the  commissioners  for  the  reduction  of  the  national  debt,  under 

the  litle,  "  an  account  of  the  sale  of  the  land-tax,"  as  by  the  receipt  of 

oiie  of  the  cashiers  of  the  bank,  did  appear,  in  exercise  of  the  powers  vested  in 
them  by  the  said  acts,  did  by  that  indeninre  duly  sealed,  and  delivered,  and 
intended  to  be  enrolled  or  registered  as  the  law  required  for  the  conveyance  of 
estates  sold  to  redeem  land-tax,  with  the  consent,  dec,  of  the  said  commissioners, 
testified  by  their  signing  and  sealing  that  indenture,  grant,  bargain,  sell,  and 
convey,  and  the  commissioners  thereby  confirmed  to  the  defendant,  the  demised 
premises  in  that  lease  specified,  and  the  reversion,  and  rents,  &c.,  thereof,  and 
particularly  the  rent  reserved  by  the  lease,  to  hold  the  same  to,  and  to  the  use 
of  the  defendant,  his  heirs  and  assigns,  for  ever  discharged  from  all  land-tax, 
reserved  rent,  and  other  incumbrances,  as  by  that  indenture,  duly  sealed  with 
the  common  seal  of  the  plaintiffs,  and  with  the  respective  seals  of  Lords  ^iick" 
land  and  Glenbervie,  and  duly  delivered  and  signed  by  them,  then  remaining 
duly  registered  at  the  land-tax  register  office,  according  to  the  statute,  would 
appear.  The  plaintiffs  replied  to  this,  that  long  before  the  making  the  indenture 
in  the  declaration  mentioned,  on  the  25th  of  June,  41  £liz».  The  Right  Hon. 
*4ftQl   ^^*  Father  *in  God  John  Whitegift  Archbishop  of  Canterbury,  being 

^  seized  in  fee  in  his  own  right,  and  to  his  own  use,  of  certain  houses, 
&:c.,  in  Croydon,  did  by  virtue  of  the  statute  39  £Hz,  c,  5,  s.  2,  for  erecting  of 
hospitals  or' abiding  and  working  houses  for  the  poor,  by  deed  dated  the  25th 
of  June,  41  Eliz,,  enrolled  in  Chancery,  erect,  found,  and  established  the  said 
liouses,  &c.,  to  be  an  hospital  and  abiding  place  for  the  finding,  sustentation,  and 
relief,  of  cerUiin  maimed,  poor,  needy,  or  impotent  people,  to  have  continuance 
for  ever,  which  hospital,  and  the  persons  therein  to  be  placed,  the  founder 
thereby  incorporated  by  the  name  of  "  The  AVardein  and  Poore  of  the  Hospiiall 
of  the  Holie  Trinitie  in  Croydon,  of  the  Foundation  of  John  Whitegift  Arch- 
bishop of  Canterbury,^^  and  ordained  that  by  the  same  name  ihey  should  be 
persons  capable  to  purchase  lands  not  exceeding  the  vale  of  200/.  by  the  year; 
by  virtue  of  which  deed  and  enrolment,  and  of  that  act,  the  plaintiffs  became 
incorporated,  and  had  ever  since  been,  and  then  were  named  and  called  by  the 
last-mentioned  name;  and  at  the  time  of  making  the  lease,  the  plaintiffs  having 
been  so  founded,  were  by  virtue  of  that  foundation  seised  in  fee  of  the  premised 
by  that  lease  demised.     To  this  plea  the  plaintiff's  demurred  generally. 

Best,  Seijt.,  for  the  demurrer  contended,  first,  that  the  conveyance  by  the 
plaintiff  to  the  defendant  was  not  invalidated  by  the  circumstance  that  the 
principal  part  of  the  purchase  money  was  expressed  to  be  paid,  not  into  the 
Bank  of  England,  but  to  the  plaintiffs  themselves;  and  not  for  redemption  of 
the  plaintiffs*  land-tax,  but  to  reimburse  them  their  costs  incurred  by  former 
sales  of  land  for  the  redemption  of  their  land-tax.  It  is  true  that  the  grantors, 
being  incorporated  by  the  statute  39  Eliz,,  were  prohibited  from  alienating  their 
land  otherwise  than  in  manner  warranted  by  the  acts  for  redemption  of  their 
»^7n1  l^i^^'^AX*     ^u^  ^his  application  *of  the  money  was  authorized  by  the 

^  statute  39  G.  3.  c,  6.  a,  36,  which  enables  the  grantors  to  raise  by  sale 
sufficient  money  to  pay  the  expenses  of  the  sales,  and  that  those  costs  shall  be 
tliereout  paid  before  the  money  is  paid  into  the  bank,  or  that  so  much  thereof 
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as  they  shall  deem  sufficient,  shall  be  reserved  for  that  purpose ;  that  sum  which 
is  required  for  the  costs,  never,  indeed,  can  be  paid  into  the  bank,  nor  is  intend- 
ed so  to  be,  for  if  it  were  so  paid,  it  could  by  no  authority  be  drawn  out  again 
and  applied  to  the  costs.  And  the  commissioners  allow  in  the  deed  that  appli- 
cation of  the  purchase  money  as  the  act  requires.  But  even  if  there  be  any 
informality  in  the  circumstance,  that  the  commissioners  in  the  deed  express 
their  approbation  only  of  the  grant,  and  not  of  the  application  of  the  money,  yet 
this  is  cured  by  the  statute  42  O,  3.  c.  116.  8,  120,  which  enacts,  that  proof 
of  execution  of  any  deed  of  sale  by  the  commissioners,  parties  thereto,  shall  be 
sufficient  evidence  that  the  several  notices,  acts,  matters,  and  things  required  by 
the  recited  acts  or  that  act  to  be  done  by  any  vendor  previously  to  any  such 
sale,  were  duly  given,  done,  and  performed  by  such  vendor  pursuant  to  the 
directions  of  the  recited  act  and  that  act.  The  commissioners  certify  by  this 
deed  that  this  money  has  been  applied  to  the  purposes  for  which  it  is  raised. 
With  respect  to  the  objection  that  the  grant  is  made  by  the  corporation  by  a 
name  other  than  their  true  name,  and  is,  therefore,  void,  inasmuch  as  this  was 
undoubtedly  a  mistake,  and  cannot  be  avowed  by  the  plaintiffs  as  a  premeditated 
fraud,  it  is,  as  a  mistake,  cured  by  the  statute  64  G,  3.  c.  173.  s,  12,  which 
confirms  deeds  that  were  void  for  want  of  title  in  the  vendors,  or  '*  by  reason 
of  some  other  mistake  or  inadvertence."  But  even  if  no  such  act  had  passed, 
ancient  authorities  are  not  wanting  to  show  that  this  grant  is  good ;  though 
undoubtedly  cases  may  be  cited  favorable  to  the  plaintiffs.  Those  decisions  are 
not  now,  nor  ever  were  they  the  law  of  the  land;  but  *conceits  which  r^A-ji 
grew  out  of  the  disposition  of  supporting  corporations  to  an  immoderate  *- 
extent,  which  prevailed  from  the  beginning  of  the  reign  of  Edward  the  Sixth  to 
the  latter  part  of  the  reign  of  James  the  First.  The  objection  is  bottomed  on 
the  ground  that  a  corporation  has  nothing  but  its  name,  and  that  if  it  do  not  con- 
vey by  its  name,  then  it  does  not  at  all  convey.  If  ihis  principle  were  pursued 
to  the  utmost  extent,  then  the  slightest  deviation  in  a  word  or  a  syllable  would 
suffice  to  avoid  a  grant.  But  the  spirit  of  the  decisions  is,  that  there  must  be 
a  material  deviation  or  ambiguity,  as  for  instance,  where  there  are  two  corpora- 
tions of  one  name,  and  it  cannot  be  known  which  of  them  it  is.  But  this  cor- 
poration is  sufficieuily  designated  by  the  amount  of  the  name  that  is  given. 
^*  The  Dean  and  Chapter  of  Bristol  made  sundry  leases,  misreciting  the  name 
of  their  corporation,  and  an  intricate  case  of  sundry  such  leases  made  of  one 
thing  to  divers  men,  wherein  the  Lord  Chancellor,  (Lord  Ellesmere,)  said  that 
it  was  fit  to  help  such  leases  in  chancery,  being  for  reasonable  time,  and  upon 
good  consideration.  Judges  might  have  done  well  at  the  first  to  have  expound- 
ed the  law  so,  with  averment  that  they  were  the  same  parties,  and  so  was  the 
old  law,  till  now  of  late;  especially  where  the  mistaking  arose  on  their  part 
who  kept  the  evidences,  the  which  the  lessees  could  not  see,  but  must  take  a 
lease  by  the  college  clerk."  There  is  then  the  authority  of  Lord  EUesmere, 
for  saying  that  this  was  in  his  time  new  law.  That  which  has  been  decided 
on  principles  of  natural  justice  is  for  ever  law,  but  that  which  is  not,  though  it 
may  prevail  as  law  in  our  courts  for  a  time,  is  not  law,  nor  binds  the  court. 
In  this  case  the  chancellor  does  not  hold  there  is  relief  in  equity  because  there 
is  no  relief  at  law,  but  he  says,  the  law  ought  to  be  so.  King's  Lynn  case, 
10  Co.  122.  b.  Bond  to  the  mayor  and  burgesses  of  Lynn  Regis  in  com. 
Norfolk.  It  turned  out  that  the  corporation  was  incorporated  *by  the  t^ai^ 
name,  majoris  4*  burgensium  domini  regis^  de  Lynn  Kegis,  and  *- 
although  in  the  bond  the  words  burgi  domini  regis^  were  omitted  it  was  held 
good.  And  herein  is  cited  every  previous  case,  and  they  are  all  considered  by 
CokCf  J.  And  it  is  ruled,  '*  that  when  in  truth  there  is  but  one  and  the  same 
corporation,  leases,  grants,  &c.,  made  by  them  ought  not  to  be  avoided  for  such 
nice  and  verbal  variances,  when  in  substance  the  true  name  of  the  corporation, 
either  by  matter  expressed,  or  necessarily  implied  in  the  words  themselves,  ap- 
pears to  the  court:  and  as  to  the  said  case  of  the  hospital  of  the  Savoy,  it  it 
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trne  that  judgment  was  given  in  the  exchequer,  by  Baron  Clarke  and  Baron 
Gtnt  against  the  opinion  of  Sir  Roger  Manwood,  C.  B.,  totia  rtrt^tM."  But 
a  similar  variance  is  found  in  the  lease  to  that  which  is  in  the  deed.  The  cor- 
poration is  described  in  the  lease  as  tlie  wardein  and  poore  of  the  hospital  of 
the  Holy  Trinity  in  Croydon,  in  tlie  county  of  Surrey,  (which  is  no  part  of 
the  name,)  of  the  foundation  o{  John  Whit  gift,  (not  fVhitegift,  and  the  former 
is  not  idem  uonans  with  the  latter,)  archbishop  of  Canterbury,  This  appears 
by  the  lease,  which  is  set  out  on  oyer.  If  the  objection  be  fatal  in  the  deed,  it 
is  fatal  in  the  lease,  and,  therefore,  the  plaintiffs  cannot  recover. 

Bomnquet,  Serjt.,  contra.     The  argument  that  the  piaintiflTs  alone  know 
their  own  founder,  is  without  foundation,  for  the  purchaser  was  lessee  by  a 
lease  in  which  they  were  rightly  named,  and  the  purchaser,  not  the  vendor, 
prepares  his  own  deeds.     The  general  words  used  in  the  statute  54  G,  3.  c. 
173.  s.  12,  must  apply  to  grievances  ejuadem  generis.     It  provides  for  the 
cases,  first,  where  the  vendor,  though  seised  of  the  land,  is  not  entitled  to  con- 
vey without  some  further  assurance ;  or,  2dly,  where  the  lands  did  not,  at  the 
time  of  the  sale,  stand  limited  to  the  same  uses;  and,  3diy,  where  a  greater 
*47^1  quantity  of  an  estate  might  have  been  sold,  *than  was  necessary.    Such 
^  sales  are  ratified,  and,  it  is  declared,  shall  be  as  valid  as  if  they  had  been 
made  in  strict  conformity  to  the  powers  under  which  they  were  intended  to 
have  effect:  but  none  of  them  are  at  all  similar  or  applicable  to  this  case.    The 
nature  of  the  objections  is  this:  as  to  the  land-tax  acts,  the  third  plea  states,  in 
the  recital,  that  an  agreement  has  been  entered  into  for  the  sale  of  the  premises 
for  50/.,  and  that  the  commissioners  had  agreed  to  confirm  the  contract.    If  this 
be  the  contract,  it  cannot  stand,  for  until  the  money  is  paid  into  the  Bank  of 
England,  no  sale  takes  place,  and  it  proceeds  to  state  that  the  consideration  is 
50/.  paid  to  the  said  warden  and  poor  in  consideration  of  the  costs  and  expenses 
attending  sales  made  by  the  said  warden  and  poor  generally,  and  of  5«.  paid 
into  the  bank.     This,  therefore,  is  a  sale  made,  not  for  the  discharge  of  the 
specific  expenses  attending  this  sale,  but  for  the  expenses  of  sales  made  generally 
and  not  under  the  authority  of  these  commissioners.     By  the  statute  38  G.  3. 
c.  60.  8,  30,  the  money  is  to  be  paid  into  the  bank,  for  the  redemption  of  the 
land-tax,  and  no  more  land  is  to  be  sold  than  the  commissioners  shall  certify  is 
fit  to  be  sold.     Then  came  the  39  G.  3.  c.  6.  s,  36,  which  makes  it  lawful  to 
raise  so  much  money  by  such  sale,  as  shall  be  sufficient  not  only  for  the  pur- 
pose of  redeeming  any  land-tax  for  which  such  land  shall  be  sold,  but  also  for 
the  purpose  of  paying  and  satisfying  all  such  costs  and  expenses  as  the  corpo- 
ration making  any  such  sale  shall  incur  on  account  thereof,  and  that  such  costs 
shall  be  paid  out  of  the  purchase  money  fur  the  said  lands,  before  the  same  shall 
be  paid  into  the  bank.     The  39  G,  3.  c.  21,  enables  the  king  to  appoint  seven 
commissioners  to  execute  the  act,  instead  of  the  general  commissioners.     This 
plea  does  not  state  that  the  commissioners,  parties  to  the  deed,  were  privy 
•4741   ^counsellors,  as  it  certainly  ought  to  do.     The  13th  section  gives  to  the 
^  commissioners  only  the  power  to  order  the  payment  of  such  costs  and 
expenses  attending  the  sales  as  they  think  reasonable,  being  the  same  power 
which  the  former  act  gave  to  the  other  commissioners.     This  then  is  not  a 
mere  slip,  but  an  excess  of  authority.     The  corporation  has  sold  lands  for  pur- 
poses for  which  they  never  were  authorized  to  sell,  and  as  the  sale,  therefore, 
is  not  warranted  by  the  statutes,  the  question  is,  whether  this  is  a  good  sale  at 
common  law.     The  decisions  which  have  been  so  lightly  treated  as  new  law, 
were  the  law  of  a  period  when  our  greatest  lawyers  lived,  and  that  law  sub- 
sisted long  before  the  time  of  Ed.  6,  and  afler  the  time  of  James  I.     In  the 
case  of  fCing'^a  Lynn,  Lord  Coke  states  the  law  to  be,  first,  as  to  these  words 
idem  nomen  et  non  per  aliud,  that  this  word  idem  has  two  significations,  viz. 
idem  syllabis  et  verbis,  and  idem  re  et  sensu;  and  the  name  of  a  corporation 
in  grants  or  conveyances  need  not  be  idem  syllabis  et  verbis,  but  it  is  sufficient 
if  it  be  idem  re  el  sensu.    Many  cases  arose  about  that  time  in  which  the 
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struggle  was,  whether  the  name  varied  litttris  et  syHabis,  or  re  et  sensiu  New 
Bcndl.  2.,  4  &  5  P.  ^  M.  Nota,  that  abbot  and  convent,  dean  and  chapter, 
and  all  other  corporations,  ought  to  be  named  truly  by  their  names  of  incorpo- 
ration and  foundation,  according  to  the  form  thereof,  without  omission  of  any 
material  part  thereof,  in  all  their  leases  and  grants,  and  in  all  actions  where  tlK^y 
are  defendants  or  plaintiffs,  or  otherwise  their  lease  and  grant,  &c.  are  void,  and 
also  their  writ  shall  abate ;  because  the  name  of  a  corporation  is  like  the  name 
of  baptism  of  a  man,  which  cannot  be  changed.  So,  wheret  Eton  College  was 
incorporated  by  the  name  prepositi  et  collegii,  *a  lease  which  they  made  r^^-.^ 
by  the  name  prepositi  et  sociorum  was  held  void.  So,  in  10  Eliz.  the  *- 
place  of  which  a  corporation  took  its  name  was  omitted,  and  the  grant  was  held 
void.  In  Crofi  v.  Howell^  Plowd.  536,  the  Cook's  company  were  incorporated 
by  the  name  magiatrorum  sive  gubematorum  et  communitatis  mysteries  co- 
quorum  London.  A  lease  made  by  Jo.  Johnson,  Matfiew  Robinson,  John 
Birch,  and  Rafe  Isnel,  masters  and  guardians  of  the  craft  or  mystery  of  the 
cooks  of  London,  and  the  commonalty  of  the  same  craft  and  mystery,  was 
held  void.  In  all  the  cases  the  question  is  whether  the  variance  be  material  or 
not,  if  this  be  not  a  material  variance,  the  misnomer  cannot  hurt.  It  may  be 
admitted  that  the  cases  of  abatement  of  writs  stand  on  a  different  ground,  be- 
cause the  defendant  gives  a  better  writ.  Fanshaw*s  case,  Mo.  228,  which  in 
29  Elizabeth,  was  argued  in  the  Court  of  Exchequer.  Two  judges  ruled  in 
favor  of  the  misnomer.  Manwood,  C.  B.,  thought  it  not  a  fatal  variance.  Upon 
a  writ  1  Leon.  160.  S.  C.  Anders.  202,  of  error  the  point  was  aigued  by  Coke, 
Egerton,  and  others ;  then  argued  by  all  the  judges,  and  finally  compromised. 
Tills  is  cited,  not  for  the  decision,  but  for  the  authority  of  Manwood,  C.  B., 
who,  as  it  is  said  by  Lord  Coke,  was  totis  viribus  contra,  and  for  the  sound 
distinctions  which  he  laid  down.  In  Mo.  235.  he  says,  ''  there  is  no  book  in 
the  law  which  avoids  the  leases  or  grants  of  a  corporation  for  a  variance  in  any 
of  these  four  circumstances,  namely,  in  addition,  interposition,omission,  or  com- 
mutation, so  that  it  retain  the  four  first  principles  of  the  substance,  that  is  to  say, 
the  name  of  the  persons  of  the  house,  of  the  foundation,  or  dedication,  and  of 
the  place  known  before  the  foundation  wherein  the  house  is  situate.  One  of 
the  reasons  most  particularly  applicable  to  this  case,  is,  that  an  alteration  in  the 
*name  of  a  founder  is  a  prejudice  to  the  honor  he  meant  to  do  himself  r^A^a 
by  including  his  own  name  in  the  name  of  the  foundation,  he  adds  that  ^ 
tliere  had  been  more  points  on  variances  in  the  names  of  corporations  in  tlie 
last  forty-two  years  than  in  four  hundred  years  before.  The  various  cases  on 
tiie  name  of  the  Norwich  corporation  are  in  strict  conformity  to  that  case.  Ttie 
Dean  and  Chapter  of  the  Cathedral  Church  of  the  Holy  Trinity  of  Normch^ 
;^  Co.  Rep.  73,  surrendered  their  possessions  to  the  king,  who  reincorporated 
them  by  the  name  of  **  The  Dean  and  Chapter  of  the  Cathedral  Church  of  the 
Holy  and  Undivided  Trinity  Norwich,  of  the  foundation  of  Edward  the 
Sixth,"  and  regranted  their  possessions  to  them,  omitting  the  words  *^  of  tlie 
foundation  of  Edward  the  Sixth.'*  It  was  contended,  and  held,  that  the  old 
name  of  incorporation  remained,  and  Herbert,  being  their  founder,  they  were 
not  bound  to  keep  in  the  name  of  Edward  the  Sixth.  And  in  King*s  Lynn,  case 
Lord  CSoAre  says,  '^There  is  a  great  difference  between  old  and  new  corporations, 
for  old  corporations  may  have  several  names:"  the  plaintiffs,  being  a  new  one,  can 
have  only  one  name.  In  the  case  of  Heyward  v.  I'Ulcher,  Palm.  491.  S.  C.  W. 
Jones,  66,  as  indeed  in  all  the  cases  cited  for  the  plaintiffs,  there  was  a  special 
verdict,  and  it  was  found  in  all  of  them,  that  the  corporation  suing  did  execute 
tiie  deed ;  yet  it  was  held  void.  Again,  the  Dean  and  Chapter  of  Norwich 
leased,  omitting  the  words  **  of  the  foundation  of  Edward  the  Sixth,"  and  it 
was  held  void.  So,  in  a  gift  to  the  abbot  and  nuns  of  Sion,  of  the  foundation 
of  our  lord  the  king,  the  grant  omitting  the  words  '*  of  the  foundation  of  our 

t  Dyer,  10.,  Eton  ColUgg  case,  pi.  85. 
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lord  the  king,^'  it  was  held  that  the  omission  avoided  it.  So,  Whitloch^  enu- 
merates the  name  of  the  founder  among  the  four  things  that  are  of  the  subs.tance 
of  a  corporation,  1  Leon.  126.     S.  C.  Mo.  266.  and  cit.  10  Co.  125.     So,  in 

*^i77l  ^'^'*^''  ^'  -^^^^v  Palm.  503,  a  *  variance  in  the  name  was  held  fatal ;  held 
-^  a  hard  case,  but  so  decided.  Custodea  for  guardiani  held  synonymous ; 
but  where  it  was  called  domus  sive  coUegii  de  Merton^  instead  of  domus  sive 
coUegii  8cholar%wn  de  Merton^  the  omission  of  schoiarium  was  held  fatal,  as  a 
variance  in  substance.  So,  where  Eaion  College,  incorporated  per  nomen 
proeposili  et  coUegii  regalis  coUegii  BecUce  Marios  de  Eaton  juxia  Wind" 
nor,  made  a  lease,  omitting  in  tlieir  name  the  words  ^^Beatce  Marue,^'  and  the 
iteration  of  the  word  coUegii  it  was  held  void,  Jenk.  214.  case  54.  No  author- 
ity lias  been  cited  overturning  these  cases.  In  the  present  case  there  is  a  vari- 
ance in  substance,  and  not  in  immaterial  circumstance.  The  calling  the  Arch- 
bishop **  the  most  Rev.  Father  in  God,"  and  adding  the  words  ''  in  the  county 
of  6'z<rrey,"  in  the  case,  are  but  circumstance,  and  as  Mcmwood,  C.  B.,  says, 
*^  addition,  interposition,  omission,  or  commutation,"  do  not  vitiate.  This  grant, 
therefore,  is  void  at  common  law,  and  so  much  varies  from  the  authority  of  the 
land-tax  acts,  that  it  is  not  warranted  by  those  statutes.  It  does  not  appear  on 
the  record  that  any  other  land  had  been  sold  for  the  redemption  of  the  laud-tax, 
upon  the  sale  of  which  any  costs  had  been  incurred. 

Best,  in  reply.  The  statutes  do  not  warrant  the  argument  that  the  plain- 
tifTs  have  no  right  to  sell  land  positively  for  the  cost  of  their  sales,  but  only  for 
•  the  redemption  of  tlie  land-tax,  and  to  keep  back  a  part  of  the  purchase  money 
lor  costs,  tor  they  enable  a  vendor  to  sell  to  one  person  to  raise  money  for  the 
redemption,  and  to  another  to  raise  a  sum  for  the  costs.  If  the  plaintiffs  have 
sold  land  for  the  redemption,  and  kept  no  part  of  tlie  purchase  money  back  for 
their  costs,  what  are  they  to  do,  but  to  sell  more  for  their  costs  ?  It  is  said,  if 
this  be  not  within  the  specific  object  of  the  act  54  G.  3.  the  general  words  will 
*d^Rl    '^^^  ^^^'  ^^*  ^^^  ^^^  general  purport  *of  the  act  appears  by  the  preamble 

'  -^  to  this  clause,  and  it  shows  an  intent  not  to  remedy  the  defect  in  par- 
ticular cases  only,  but  to  remedy  all  mistakes.  Adoptitig  in  the  enactment  the 
generality  of  the  preamble,  ipsis  verbvs :  the  only  condition  is,  that  the  deed  be 
executed  bona  fide.  It  is  clear  from  the  mode  of  the  introduction,  the  remedy 
is  not  to  be  condned  to  mistakes  ejusdem  generis,  but  is  extended  to  all  mis- 
takes. In  a  remedial  act  the  court  would  carry  the  relief  as  far  as  the  mischief 
extends  ;  even  if  the  words  did  not  reach  it.  Another  objection  is,  that  it  does 
not  appear  that  these  noble  persons  were  privy  counsellors.  But  inasmuch  as 
the  king  has  appointed  tliem  commissioners,  it  will  be  presumed  that  they  have 
that  qualitication.  The  cases  cited  carry  the  argument  on  the  misnomer  no 
further  than  the  defendant's  counsel  foresaw,  and  they  are  all  confined  to  the 
period  before  mentioned.  They  only  rule  that  a  misrecital  in  a  material  part 
of  the  name  of  corporation  vitiates  a  grant,  but  what  is  material  is  in  every  case 
disputed  by  the  judges.  Aianwood,  held  the  dedication  of  a  church  a  material 
part,  but  where  the  prior  of  67.  John^H  oi'  Jerusalem,  omitted  the  name  of  Jeru* 
»aiem,  m  their  grant,  Jenk.  214,  it  was  held  not  to  be  fatal.  It  is  said  that  the 
founder  has  a  right  to  have  his  name  in  the  grant.  It  is  to  be  believed  that 
Archbishop  Whiiegi/t,  founded  his  hospital  in  the  hope  of  a  better  reward,  and 
that  he  would  rather  have  concealed  his  name,  if  with  propriety  he  c^uld.  The 
question  of  materiality  or  immateriality  depends  on  this,  whether  the  grantors 
.  can  be  known  by  the  name,  and  it  is  tor  the  court  to  judge  whether  the  variance 
be  material  or  not.  It  is  said  the  purchaser  prepared  the  deed  ;  that  fact  does 
not  appear  on  the  record,  but  if  he  did,  tlie  plaintili's  executed  it  and  so  gave  the 
«47()~l  "^""^  under  their  common  seal.  In  the  King*s  Lynn  case,  the  ^words 
J  burgi  dotnini  regis,  the  founder's  name,  is  omitted,  yet  it  was  held  im- 
material ;  as  to  I^her  v.  Bois,  no  judgment  was  there  given,  but  Fanshaw, 
compounded.  Beyvjood  v.  Fulcher,  was  not  decided,  but  it  proceeded  on  dif- 
ferent grounds :  the  last  decision  therefore  pronounced  on  this  subject  is  the 
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case  of  King's  Lyrm^  and  that  is  with  the  defendant.  The  rule  therefore,  is,  and 
it  is  a  safe  one,  that  if  the  corporation  is  misdescribed  in  a  grant,  and  thej  go 
on  to  aver  that  they  are  not  the  same  corporation,  that  grant  ought  not  to  bind 
them.  The  old  law,  as  Lord  EUesmere  says,  was,  as  it  now  is :  it  roust  be 
shown  that  it  was  another  corporation :  but  if  the  rule  is  to  stand  as  settled  by 
those  cases,  they  lay  down  no  certain  criterion  what  is  material  or  immaterial ; 
it  is  for  the  consideration  of  the  court  in  each  case.  The  name  of  a  founder 
may  be  important,  as  the  only  means  of  discriminating  two  corporations,  but 
here  it  is  quite  immaterial.  If  there  be  no  better  reason  shown  for  inserting 
his  name  than  to  honor  him  two  hundred  years  after  his  decease,  it  is  immaterial.t 
GiRBS,  C.  J.  It  is  certainly  true  that  from  the  reign  of  Edward^  6.  to  the 
end  of  the  reign  of  James  1.  many  decisions  will  be  found  turning  on  many  nice 
points,  and  many  now  apparently  frivolous  objections  have  been  entertained, 
but  it  was  not  because  the  judges  who  graced  the  bench  in  those  days  were  in- 
ferior, either  in  intellect  on  in  learning,  to  those  who  now  sit  on  it;  in  the  last, 
I  fear,  they  would  be  found  our  masters  ;  but  it  is  because  a  greater  liberality 
of  sentiment  now  prevails  in  the  decisions  of  courts  of  justice.  The  present 
case  arises  out  of  an  action  of  covenant.  Certain  persons  constituting  a  char- 
itable foundation  at  Croydon^  have  certain  property,  part  of  which  consists  in 
land.  At  a  certain  period  they  made  a  lease  of  part  of  their  land  to  the  defendant. 
•They,  being  generally  restrained  from  alienating  tlieir  property,  are  afler-  r^^QQ 
wards  authorized  for  certain  purposes  to  dispose  of  a  portion  of  their  ^ 
land  under  the  acts  for  the  redemption  of  the  land-tax :  they  profess  to  sell  the  * 
reversion  of  the  demised  premises  in  fee  to  the  defendant,  and  to  convey 
the  reversion  to  him,  and  they  profess  to  receive  his  money  for  discharging 
the  residue  of  their  land  from  the  land-tax ;  but  after  receiving  the  money,  (how 
to  be  applied,  I  know  not,  except  for  the  purposes  of  the  charity,)  they  say, 
we  professed  to  convey  to  you  by  a  legal  conveyance,  but  you  have  been 
deceived,  and  you  must  pay  us  rent  for  your  land,  as  if  this  conveyance  had 
not  been  made.  Their  objections  are,  first,  we  have  conveyed  to  you  by  a 
wrong  name ;  we  are  the  Wardein  and  poor t  of  the  Hospiiall  of  the  HolyTrin-' 
itie  in  Croydon^  of  the  foundation  of  John  Whittgift^  Archbishop  of  Canter^ 
bury  ;  and  in  the  conveyance  to  you  we  have  omitted  to  state  that  we  are  of  the 
founci^tion  of  John  Whitegift^  Archbishop  of  Canterbury ^  therefore,  though  we 
have  received  your  money,  we  have  not  sold  you  tlie  land :  the  conveyance  is 
void.  If  this  question  had  occurred  for  decision  at  the  period  of  those  cases 
which  have  been  cited,  possibly  it  would  have  raised  considerable  doubts,  but  I 
subscribe  most  implicitly  to  the  doctrine  laid  down  by  Lord  EUesmere,  that  at 
that  time  it  was  open  to  the  judges,  to  enquire,  whether  a  grant  were  the  grant  of 
the  same  corporation ;  and  when  I  found  that  it  was  a  deed  under  the  common  seal 
of  the  same  corporation,  pace  tantorutn  virorum^  I  should  have  pronounced  the 
deed  good.  When  1  hear  that  the  question  is,  whether  there  be  a  material  or 
an  immaterial  omission  in  the  name,  and  it  is  urged  that  it  is  material,  because 
in  tlie  omission  of  the  grantor's  name  the  plaintifls  are  wanting  in  due  reverence 
to  the  memory  of  their  founder,  I  agree  that  they  ought  to  show  their  gratitude 
to  their  founder ;  and  I  say,  that  if  they,  out  of  that  gratitude,  were  to  refuse 
any  gift  that  shall  be  offered  *them  under  a  grant  wherein  that  name  is  p«^Q| 
omitted,  until  the  omission  were  corrected,  I  think  such  conduct  could  ^ 
not  be  blamed  :  but  when  they  say,  for  it  is  they  who  use  the  name,  that  tliey 
have  miscalled  themselves,  and  that,  therefore,  the  grant  is  void,  I  think  them 
much  to  be  reprehended.  On  this  point,  that  the  omission  of  the  founder's 
name  is  a  material  omission,  I  do  think  that  the  JKing^s  Lynn  case  does 
strongly  weigh ;  for  the  words  burgi  domini  regis  imply  that  it  was,  as  many 
others  were,  a  burgh  of  royal  foundation,  and  on  that  ground,  as  well  as  others, 
1  should  think  the  objection  now  made  ought  not  to  have  prevailed.^     But 

t  See  also  PilB  v.  Jamet,  Hoh.  124.  2d  Rea.,  and  Dr.  Xyray**  case,  U  Co.  18.  6. 
t  LSte  10  Mass.  Rep.  360,  Medway  Cotton  Manufactory  v.  Adama  et  o/.J 
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when  I  look  to  the  act  54  G,  3.,  and  the  purposes  for  which  it  was  made,  it  at 
once  sets  the  question  at  rest.  That  act  passed  after  many  conveyances  for  the 
redemption  of  the  land-tax  had  heen  made.  The  recital  is,  that  some  sales  have 
been  or  may  be  made  by  persons  not  stricdy  authorised.  Observe,  this  act 
corrects  sales  made  by  persons  not  stricdy  authorised  to  make  them  by  any 
means  :  but  it  goes  on  to  specify  other  cases ;  by  reason  that  the  lands  did  not 
at  the  time  of  the  sale  stand  limited  to  the  same  uses,  or  that  a  greater  quantity 
of  an  estate  might  have  been  sold  than  was  necessary,  or  by  reason  of  some 
other  mistake  or  inadvertence,  and  it  then  enacts  that  all  such  sales  shall  be 
good  notwithstanding  such  mistakes  and  inadvertences.  A  corporation  cannot 
speak  for  itself:  can  any  one  for  these  plaintiffs  unblushingty  say  that  this 
omission  of  the  name  was  not  a  mistake  and  inadvertence  ?  Was  it  then  a  trap 
laid  for  the  purchaser  ?  Next,  as  to  the  land-tax  acts  themselves ;  the  objection 
as  to  the  application  of  the  money  resolves  itself  into  this,  that  the  morey  was 
not  paid  as  the  act  requires,  that  the  act  requires  some  part  of  the  purchase 
money  to  be  paid  to  the  Bank  of  England  to  the  account  of  the  commissioners 
for  the  sale  of  land-tax,  and  that  that  which  is  the  substance  is  in  effect  altogether 
*4821  on^i^^^'  ^'^^  ^^^^  *thv^i  which  is  only  a  permitted  application  of  a  part, 
■^  sweeps  away  all.  There  would  be  much  in  this  objection,  if  this  were 
the  only  land  sold  by  the  plaintiffs,  but  that  is  not  so.  The  hospital  had  many 
farms  out  at  lease,  which  were  subject  to  the  land-tax,  and  they  contract  for  the 
redemption  of  the  whole,  and  it  is  impossible  that  they  can  foresee  exacdy  how 
much  they  shall  want  for  the  one  or  the  other  purpose.  They  go  on  selling, 
and  pay  into  the  bank  all  that  they-  receive,  until  the  last ;  and  at  last  sell  this 
estate,  and  appropriate  to  the  costs  of  their  sales,  so  much  of  the  purchase- 
money  as  is  necessary,  and  the  small  residue  of  5«.  they  pay  into  the  bank.  I 
am  of  opinion,  therefore,  that  there  is  no  objection  to  the  tide  to  this  laud, 
and  that  the  lessors,  having  conveyed  the  reversion  to  the  defendant,  cannot 
now  recover  from  him  the  rent  which  they  have  granted  as  incident  to  tliat 
reversion. 

Dallas,  J.  I  am  of  the  same  opinion.  I  need  not  consider  whether  the 
corporation  is  properly  named,  but  I  shall  confine  myself  to  that  general  ground, 
independent  of  any  other,  and  which  supersedes  the  necessity  of  considering 
the  others,  whereon  the  counsel  for  the  defendant  relies ;  thai,  admitting  the 
defect  to  exist,  the  act  54  Geo.  3.,  does  cure  all  mistakes.  That  this  transaction 
of  sale  with  this  corporation  took  place  bona  Jide,  is  not  disputed.  It  was  for 
a  valuable  consideration  ;  and  there  is  a  mistake  in  the  misnomer.  The  question 
is,  whether  it  does  not  fall  within  the  very  words  of  the  statute.  Both  the 
preamble  and  enacting  clause  apply  to  cure  this  defect.  I  am  also  clear  on  the 
other  ground,  that  whether  nine  or  ten  sales  are  made,  and  the  purchase-money 
paid  into  the  bank  first,  and  the  money  for  the  costs  paid  all  together  at  last,  or 
whether  the  proportionate  costs  are  retained  out  of  the  proceeds  of  each  sale,  is 
vifi*)!  quite  immaterial.  I  therefore,  *on  this,  as  well  as  on  the  other  point, 
J   fully  agree  with  my  Lord  Chief  Justice. 

Park,  J.  This  is  a  most  unrighteous  action,  and  the  hospital,  whatever 
their  name,  have  afhxed  their  common  seal,  and  ought  not  to  be  heard  to  aver 
against  it.  But  independently  of  that  ground,  I  think  the  King* 9  Lynn  case 
is  fully  as  strong  as  this,  and  that  the  omission  of  Archbishop  Whitegijl*a  name 
is  immaterial.  But  I  think  the  statute  is  decisive,  even  if  these  objections  had 
more  weight  then  they  have.  One  point  I  will  notice ;  that  the  defendant's 
counsel  properly  answered  in  his  reply,  that  it  is  not  to  be  expected  that  the 
sales  will  all  be  made  to  one  man ;  and  therefore,  whether  that  purchase-money 
which  is  first  received  be  applied  to  defray  the  costs,  or  that  which  is  received 
after,  it  is  immaterial.     Therefore  Uie  judgment  must  be 

For  the  defendant. 
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LEVETT  V.  KIBBLEWHITE. 

[2  Marsh.  185.  S.  C] 

Where  the  plaintiff  had  sued  out  process  in  debt,  and  declared  in  case,  and  thereby 
discharged  the  bail,  the  court  refused  to  amend  the  declaraiioa  by  altering  it  from  debt 
to  case,  so  as  to  hold  the  bail  still  liable. 

The  plaintifT  sued  out  a  capias  ad  respondendum,  with  an  ac  eiiam  clause 
in  debt,  on  which  the  defendant  was  arrested  for  4000/. :  by  a  mistake,  his 
declaration  and  notice  of  declaration  were  in  case  and  not  in  debt. 

Vatighan,  Scrjt.,  had  obtained  in  this  term  a  rule  nisi  that  the  plain ti AT  might 
amend  the  declaration  by  converting  it  from  a  declaration  in  case  on  promises, 
to  a  declaration  iu  debt,  in  conformity  to  the  uc  etiam  clause  in  his  cc^ias 
ad  respondendum,  on  payment  of  the  costs  of  the  amendment  and  of  this 
application. 

Best,  Serjt.,  had  on  the  other  hand  obtained  a  rule  nm  to  enter  an  exonereiur 
on  the  bail-piece,  upon  the  *ground  that  the  same  mistake  entitled  the  rcjoj. 
bail  to  their  discharge.  ^ 

Both  rules  were  now  discussed  together. 

Best  and  Onslow,  Serjts.,  for  the  defendant,  contended  that  the  bail  being 
now  discharged,  the  court  would  not  make  an  alteration  which  should  chaise 
them.  2dly,  This  was  not  to  amend,  but  to  make  a  new  declaration  in  a  new 
action.  The  prayer  of  the  rule  ought  to  have  been,  that  the  plaintiff  might 
declare  anew.  This  was  materially  distinguishable  from  Biiling  v.  Itig/u, 
ante,  vi.  419,  for  there  were  no  bail.  Where  the  interests  of  the  bail  intervene, 
tlie  court  has  never  gone  so  far  as  to  renew  the  liabiUty  of  the  bail,  if 
the  plaintiffs  have  by  their  own  inadvertence  discharged  the  bail  from  their 
responsibility. 

Vaughan,  contra.  The  plaintiff's  application  is  not  unusual ;  it  was  recently 
granted  in  Billing  v.  Flight,  The  amendment  alters  not  the  substance  of  the 
action.  While  proceedings  are  in  paper,  the  court  may  make  any  amendments. 
It  is  a  constant  practice  of  the  court  to  amend,  even  in  writs  of  execution,  a 
fortiori  in  this  case. 

GiBBS,  C.  J.  It  certainly  is  in  the  discretion  of  the  court  to  grant  amend- 
ments of  this  sort,  or  not :  and  the  practise  is,  where  the  party  has  committed 
a  slip,  which  would  prevent  his  going  on  and  ultimately  recovering,  the  court 
has  permitted  him  to  amend  so  much,  as  not  to  be  precluded  from  those  benefits, 
which  the  statute  had  designed  him.  Even  the  case  of  Billing  v.  Uig/it  falls 
under  the  same  description,  for  the  act  of  parliament  only  gives  an  action  in 
debt,  and  *the  Court  of  Exchequer  doubted  whether  the  plaintifT  could  r,^o- 
have  the  remedy  of  a  discovery  except  in  that  action.  But  here,  there  L  •* 
is  no  reason  as  between  the  plaintiff  and  the  defendant,  why  the  plaintidT  may 
not  proceed  and  recover  against  the  defendant;  and  the  only  object  of  the 
amendment  here  is,  that  the  bail  may  be  precluded  from  availing  themselves 
of  that  discharge,  which  the  plaintiff  has  given  him  by  declaring  in  case  after 
he  has  arrested  the  plaintifT  m  debt.  I  am  not  therefore,  inclined  to  make  a 
precedent  in  this  case,  and  consequently  the  first  rule  for  the  amendment  must 
be  discharged,  and  the  rule  for  exonerating  the  bail  must  be  made  absolute. 
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DOE,  on  the  Demise  of  HATCH,  i;.  BLUCK. 

[2  Marsh.  170.  8.  C] 

[Devise  of  all  the  testator's  free  lands  at  C.  or  K.,  to  his  wife  for  life  and  after  her  decease 
to  his  son  and  his  heirs  for  ever;  if  his  son  should  die  unpossessed  of  them  or  without 
heirs,  the  testator  eave  them  to  his  daughter  and  her  heirs.  Held,  that  the  son  took  an 
estate  tail,  remainder  to  the  daughter.] 

Ix  ejectment  for  lands  in  the  parish  of  ElnUy  Castle^  tried  at  the  Worcester 
summer  assizes,  1814,  before  Richards^  B.,  a  verdict  was  found  for  the  plaintiff 
for  one  moiety  of  the  premises,  with  liberty  for  the  defendant  to  move  to  enter 
a  nonsuit.  On  that  motion  made  in  Michaelmas  term,  1814,  the  court  directed 
a  special  case  to  be  staled,  the  material  parts  of  which  in  substance  were,  that 
Joseph  Peart  being  seised  in  fee  of  a  moiety  of  the  premises,  in  1720,  devised 
all  his  free  lands  at  Credcn  or  Kersoe  to  Elizabeth  his  wife  for  life,  and  af\er 
her  decease,  to  his  son  John  Peart  and  his  heirs  for  ever :  all  the  aforesaid 
lands  lying  in  the  parish  of  Elmly  Castle,  in  the  county  of  Worcester^  and  all 
his  free  lands  above  mentioned,  if  it  should  happen  that  his  son  John  should  die 
unpossessed  of  them,  or  without  heirs,  he  gave  them  to  his  daughter  Sarah  Peart, 
*486"l  ^^^  ^^"^  heirs.  The  testator  died  so  seised,  witiiout  altering  or  *revoking 
^  his  will,  leaving  his  wife  Elizabeth,  his  son  John,  and  his  daughter 
Sarah  him  surviving.  By  lease  and  release  in  1745,  being  a  settlement  previous 
to  the  marriage  o{  John  Peart,  John  Peart  conveyed  all  his  lands  in  Kersoe  to 
the  use,  after  the  marriage,  of  himself  and  his  assigns  for  his  life,  sans  waste, 
remainder  to  trustees  and  their  heirs  during  his  life,  to  support  contingent  uses, 
remainder  to  the  use  of  F,  PVard,  his  intended  wife,  for  life,  sajis  waste; 
remainder  to  the  use  of  the  heirs  of  her  body  by  himself;  remainder  to  the  use 
of  his  own  right  heir.  The  marriage  took  effect,  and  John  Peart,  the  son, 
continued  possessed  of  the  premises  so  settled  till  1747,  when  he  died,  leaving 
his  widow  Prances,  and  one  child,  his  daughter  Elizabeth.  The  widow 
Frances  continued  in  possession,  and  during  such  possession,  in  JMichaelmas 
term,  1768,  a  fine  was  levied,  in  which  she  and  Elizabeth  her  daughter  were 
deforciants,  of  all  lands  in  Kersoe,  wherein  Frances  and  Elizabeth  Peart,  or 
either  of  them,  had  any  manner  of  estate  of  inheritance  ;  and  by  a  deed  dated 
the  6th  of  September,  1768,  the  uses  of  that  fine  were  declared  to  be  to  Frances 
Peart  for  life ;  remainder  to  Elizctbeth  Peart  in  fee.  In  1777,  the  daugluer 
Elizabeth  devised  the  premises  to  fF,  Best  and  /.  Wilson,  and  their  heirs,  in 
trust  to  permit  W.  HuU,  and  Betty  his  wife,  and  the  survivor  of  them,  to  receive 
the  rents  for  their  lives  and  the  life  of  the  longest  liver,  expectant  after  the  death 
of  her  mother,  and  then  to  the  use  of  the  first  and  every  other  their  daiitrhtcr 
and  daughters  in  tail  female.  Proclamations  were  duly  indorsed  on  the  belbre- 
mentioned  fine,  but  no  other  evidence  was  given  of  their  having  been  made  ; 
and  this  evidence  was  objected  to  by  the  plaintifif's  counsel,  as  insufricient  to 
prove  the  fact  of  such  proclamations  having  been  made.  Elizabeth  Peart  the 
mother  died  in  1769,  and  Elizabeth  the  daughter  died  unmarried  in  1799, 
»4ft7l  without  altering  her  will.  The  defendant  *was  in  possession  of  the 
^  premises  as  lessee  of  the  eldest  daughter  of  W.  HuU  and  Betty  his  wife, 
who  were  both  dead.  Sarah  Peart^  the  daughter  of  Joseph  Peart  the  testator, 
married  J,  Hatch,  by  whom  she  had  one  son  named  Francis,  Sarah  Hatch 
died  in  1770,  and  her  son  Francis  died  in  1810,  leaving  the  lessor  of  the 
plaintiff  his  eldest  son  and  heir  at  law,  who  was  also  heir  to  Joseph  Peart,  to 
John  Peart,  and  to  Elizabeth  Peart  the  daughter  of  John  and  Frances  Peart, 
The  question  was,  whether  the  plaintiflT  was  entitled  to  recover  a  moiety  or  any 
other  part  of  the  premises. 

The  court  intimating  a  decided  opinion  that  the  proclamations  were  not 
proved, 
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Lms^  Serjt.,  for  the  plaintiff,  confined  his  argument  to  the  point  that  the 
word  heirs  in  the  will  of  Joseph  Peart  could  not  mean  heirs  generally,  for  John 
Peart  could  not  die  without  heirs,  so  long  as  his  sister  Sarah  survived  him :  it, 
therefore,  must  mean  heirs  of  the  body,  and  inasmuch  as  the  heirs  of  the  body 
o^  John  Peart  had  failed,  and  the  fine,  without  proclamations,  could  not  bar  by 
non-claim,  the  remainder  to  Sarah  Peart  had  taken  effect 

Best^  Serjt.,  for  the  defendant,  contended  that  under  this  will  John  Peart 
took  either  an  estate  in  fee  simple,  or  no  interest  at  all.  It  was  difficult  to 
understand  the  meaning  of  the  word  '*  unpossessed,"  but  the  only  construction 
it  would  bear,  was,  that  if  John  Peart  died,  living  his  mother,  the  estate  should 
absolutely  go  over  to  his  sistec.  If  John  Peart  took  no  estate,  there  had  been 
an  adverse  possession  ever  since  1769,  which,  by  the  statutes  of  limitations, 
was  a  complete  bar.  He  agreed  that  when  a  devise  over  in  default  of  heirs  is 
given  to  him  who  is  the  red  heir,  it  showed  that  the  word  heirs  meant  heirs  of 
the  body.  But  Sarah  Peart  *  was  not  necessarily  the  heir  of  John  Peart^  r^4Afl 
for  she  miffht  have  a  brother  born,  and  then  that  brother  would  be  the  \ 
heir  of  John  Peart,  Therefore,  the  word  heirs  was  here  to  be  understood 
according  to  the  ordinary  import  of  the  word,  and  then  it  was  a  contingent 
estate  to  John  Peart^  and  the  contingency  of  his  surviving  the  tenant  for  life  not 
happening,  he  took  no  estate  at  ail,  and  there  had  been  an  adverse  possession 
from  1769. 

GiBBs,  C.  J.,  relieved  Z,en8  from  replying.  It  is  clear  that  this  testator 
never  meant  that  his  daughter  should  take,  unless  those  whom  he  calls  the  heirs 
of  his  son  should  fail;  and  as  he  gives  the  next  remainder  to  his  daughter,  after 
the  failure  of  heirs  of  his  son,  it  is  clear  that  he  meant  a  class  of  heirs,  amongst 
whom  the  daughter  could  not  be  enumerated,  for  if  otherwise,  he  would  be 
giving  a  remainder  over,  which  could  not  take  effect,  till  after  the  extinction  of 
the  person  to  whom  it  was  given.  The  first  devisee  John  Peariy  therefore, 
takes  an  estate  tail,  with  remainder  to  his  sister  Sarah,  and  so  nothing  has  been 
done  which  bars  her  right  to  recover:  for  the  fine  levied  by  Elizabeth  the 
daughter  of  John  could  not  bar  the  remainder  over,  and  the  proclamations  not 
being  proved,  there  is  no  ground  for  a  bar  by  tlie  five  year's  non-claim.  There- 
fore, the  plaintiff  is  entitled  to  recover. 

Dallas  and  Park,  Js.,  concurred. 

Judgment  for  the  plaintifT. 


•ROSS,  Demandant;  WILCHEN,  Tenant;  WORGE  etux.,         r,.n^ 

Vouchees.  L  *»* 

[2  Marsh.  195.  S.  C] 

Where  the  parties  intending  to  suffer  a  recovery  of  the  vreat  tithes  of  near  one  thousand 
acres  of  land,  suffered  the  recovery  of  a  portion  of  titnes  issuing  out  of  only  two  closes, 
the  court,  with  great  hesitation,  suffered  the  great  tithes  of  the  whole  to  be  added  to  the 
recovery,  but  refused  to  strike  out  the  portion. 

The  deed  to  lead  the  uses  of  a  recovery  conveyed  **  all  the  tithes  of  com, 
grain,  and  hay,  under  the  denomination  of  great  tithes,*'  of  an  extensive  estatet 
the  parcels  of  which  it  had  previously  enumerated  with  great  particularity,  but 
did  not  purport  to  convey  any  portion  of  tithes.  The  recovery  comprised  four 
hundred  acres  of  land,  one  hundred  and  fifty  acres  of  meadow,  one  hundred  and 
lifly  acres  of  pasture,  one  hnndred  and  fifty  acres  of  wood,  fifty  acres  of  furss 
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and  heath,  fifly  acres  of  marsh,  and  a  portion  of  tithes  issuing  out  of  certain 
lands  called  Parker* 8  Croft  and  Spited  HiU. 

Vuughan,  Seijt.,  moved  to  amend  the  recovery,  by  inserting  tlierein  a  por- 
tion of  tithes  issuing  out  of  all  the  parcels  of  land  expressed  in  the  deed  to  be 
conveyed;  and  that  not  being  allowed,  he  moved  to  substitute  the  great  tithes  of 
all  the  lands  comprised,  and  strike  out  the  word  **  portion"  from  the  recovery. 

GiBBS,  C.  J.  A  portion  of  tithes  is  a  distinct  thing  of  itself;  and  the  **  portion 
of  tithes"  cannot  relate  to  the  tithes  of  all  those  lands  of  which  the  recovery 
was  suffered :  it  now  turns  out  the  whole  is  a  blunder.  Parties  to  cases  involved 
in  such  notorious  and  incomprehensible  blunders  as  these,  ought  to  be  very  well 
acquainted  with  the  facts  before  they  come  with  these  applications.  I  wish  it 
were  considered  that  the  amendment  of  fines  and  recoveries  is  not  a  motion  of 
course,  and  that  it  requires  at  least  as  much  attention  as  the  examination  of  a 
title  to  an  estate.  This  is  a  very  extraordinary  mistake ;  by  the  deed  to  lead 
^4001  ^^^  ^^^^  ^^  ^conveyed  certain  lands,  and  the  tithes  of  all  those  lands, 
-*  there  is  no  mention  whatever  of  a  portion  of  tithes :  the  recovery  has  a 
portion  of  tithes  out  of  certain  lands,  naming  two  specific  closes,  and  not  out  of 
the  rest.  This  is  most  incredible,  that  where  a  deed  declares  the  use  of  a 
recovery  of  certain  premises,  into  the  -recovery  is  thrown  a  certain  portion  of 
tithes,  which  is  not  stated  in  the  deed  declaring  the  uses.  We  cannot  strike 
out  this  portion  of  tithes.  We  do  not  know  that  the  recoverers  have  not  this 
portion  of  tithes,  nor  what  interests  we  may  affect  by  striking  it  out.  The 
(larties  may  have  since  sold  this  portion  of  tithes  to  another.  Supp6se  any 
person  were  to  come,  in  the  next  term,  and  complain,  that  in  amending  this 
recovery  on  the  affidavit  of  these  deponents,  we  had  revived  an  entail  of  this 
portion  of  tithes,  which  he  had  before  purchased,  and  had  paid  1000/.  for  it. 
It  is  with  the  greatest  hesitation  that  I  venture  so  far  as  to  hold  that  we  may 
insert  the  words  **  all  and  all  manner  of  tithes  of  hay,  com,  grain,  &c.,  of  the 
land  aforesaid,"  but  we  think  that  these  words,  not  being  inconsistent  with  ^he 
other,  may  be  added. 


WOODEN  V.  MOXON. 

[2  Marsh.  186.  S.  C] 

Where  the  sheriff  had  taken  the  defendants  on  a  capiai  ad  tatif faciendum j  erroneoasly 
issued  on  judgment  on  a  bail-recognizance,  and  they  had  paid  him  the  amount  of  the 

t'udgment  and  cost,  whereon  he  discharged  them ;  and  receiving  notice  that  the  money 
telonged  to  the  assii^nees  of  a  bankrupt,  refused  to  pay  it  over  to  the  plaintiff;  Held, 
first,  that  the  sheriff  was  guilty  of  an  escape;  but,  second,  the  court  relieved  him  from 
the  action  for  an  escape,  leaving  him  liable  to  the  counts  for  money  had  and  received, 
that  the  plaintiff  might  litigate  with  him  the  assignee's  right  to  the  money  ia  the 
sheriff*  B  hands. 

This  was  an  action  commenced  against  the  sheriff  of  Hull  for  an  escape,  and 
also  for  money  which  he  had  received  to  the  plaintiff's  use,  under  the  following 
*4011  *<^if<^°"^st^'^<^6s*  Proceedings  had  been  commenced  by  actre  fadan 
-)  against  certain  bail  on  their  recognizance,  and  judgment  having  been 
obtained  against  them,  and  a  tapiai  ad  uatisfadendum  issued  thereon,  the  bail 
were  taken,  and  they  paid  into  the  hands  of  the  sheriff  the  amount  of  the 
judgment  and  costs,  whereupon  he  permitted  them  to  go  at  large,  and  on  the 
same  day  returned  on  the  writ,  that  he  had  taken  the  defendants,  but  that  he 
could  not  legally  detain  them  on  a  judgment  on  a  bail-recognizance ;  and  he  also 
returned  that  the  money  was  in  the  sheriff^s  hands,  but  that  he  had  been  on  the 
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same  day  served  with  notice  that  the  money  so  paid  to  him  was  the  money, 
not  of  the  hail,  but  of  the  principal,  and  that  the  latter  had  become  a  bankrupt 
before  he  so  furnished  the  money,  and  that  it,  therefore,  belonged  to  his 
assignees ;  whereupon  the  sherifi*,  being  required  by  the  plaintiff  to  pay  over  the 
money  to  him,  refused  so  to  do,  and  the  plaintiff  had  commenced  this  action  for 
an  escape,  and  for  the  money  so  paid  to  the  sheriff. 

Bloanety  Serjt.,  had  on  a  former  day  moved,  on  the  authority  of  TVoughton 
V.  Clarke,  ante,  ii.  113,  and  a  dictum  in  3  Salk.  286,  to  set  aside  the  proceed- 
ings  in  the  present  action  against  the  sheriff  on  the  ground  that,  as  the  process 
against  the  bail  was  erroneous,  which  appeared  on  the  plaintiff's  declaration, 
there  could  be  no  escape :  but  upon  the  suggestion  of  the  court,  he  took  his  rule 
nisi  to  quash  the  writ  of  capias  ad  satisfaciendum.  In  drawing  up  the  rule  it 
was  entitled  in  this  cause  in  which  he  had  originally  moved. 

Bosanquet^  Seijt.,  now  showed  cause,  first,  upon  the  ground  that  the  rule, 
relating  to  proceedings  which  were  not  in  this  action,  was  wrongly  entided, 
and  that  the  *court  could  not  meddle  with  the  capias  ad  satisfaciemium  r«jQ<> 
on  the  present  rule.  Secondly,  the  bail  had  so  long  lain  by,  that  no  >- 
relief  ought  now  to  be  given,  Bayly  v,  Tltmass^  Kuie,  iu  114.  n.  Thirdly, 
payment  to  the  sheriff  does  not  satisfy  the  writ  of  execution,  until  it  be  paid 
over  to  the  plaintiff.  Slackford  v.  Austen^  14  East,  468.  If  this  process  were 
erroneous,  the  sheriff  might  refuse  to  act  on  it;  but  having  acted  on  it,  and  dis- 
charged the  defendant,  he  is  liable  to  an  action  for  an  escape,  for  if  he  had  in 
the  first 'instance  objected  to  acting  on  the  process,  the  plaintiff  might  have  had 
other  process.  Dr.  Drunfs  case,  8  Co.  281.  6.  The  plaintiff  is  at  least  enti- 
tled to  his  costs,  having  well  commenced  his  action:  but  further,  the  sheriff 
ought  not  to  be  relieved  by  the  court,  unless  on  the  terms  of  his  paying  the 
plaintiff  the  money.  The  present  action  was  commenced  a  year  since,  and  no 
motion  has  been  made  on  the  part  of  the  bail  for  relief.  They  did  not  com- 
plain. It  was,  he  said,  a  very  important  question,  whether  the  assignee  were 
entitled  to  this  money,  paid,  as  it  was,  under  legal  compulsion. 

Blosset  in  support  of  his  rule.  The  bail  could  not  well  come  hither:  they 
paid  the  money,  and  though  they  paid  it  on  an  illegal  arrest,  they  paid  no  more 
than  they  were  bound,  and  compellable  by  other  process  to  pay.  The  writ  is 
admitted  to  be  improper.  The  sheriff,  an  officer  of  this  court,  out  of  which  an 
irregular  process  has  issued  to  him,  applies,  as  it  is  proper  for  him  to  do,  to  the 
court,  to  have  that  irregular  process  set  aside.  The  money  paid  by  the  bail 
remains  in  the  hands  of  the  sheriff  for  such  person  as  is  entitled  to  it. 

GiBBs,  C.  J.  As  to  the  objection  made  to  the  tide  of  the  affidavit,  the  court 
would  easily  cure  that  by  *permiiling  the  sheriff  to  re-swear  his  affidavit  r^^gq 
in  the  other  cause.  I  was  struck  at  first  with  the  circumstance  that  a  ^ 
year  had  elapsed,  and  I  coincided  with  the  argument,  that  after  so  long  lying  by 
and  deluding  the  plaintiff,  the  proceedings  cannot  be  set  aside.  The  bail  had 
nothing  to  complain  of,  unless  they  had  chosen  to  bring  an  action  of  trespass 
for  the  arrest.  They  pay  the  money  to  the  sheriff,  and,  supposing  it  their  own 
money,  the  money  belonged  to  the  plaintiff.  But  the  sheriff  has  notice  that  it 
is  the  money  not  of  the  bail,  but  of  the  principal,  who  is  become  a  bankrupt.  I 
think  the  sheriff  ought  to  be  relieved  from  the  count  for  an  escape,  leaving  the 
plaintiff  still'  at  liberty  to  pursue  the  sheriff  on  his  count  for  money  had  and 
received,  on  payment  of  costs  by  the  sheriff,  because  the  action  was  well  com- 
menced. The  writ  of  capias  ad  satisfaciendum  is  not  to  be  set  aside,  because 
it  would  destroy  the  foundation  of  the  action. 

Rule  absolute  to  strike  the  first  count  out  of  the 
declaration,  on  payment  of  costs* 
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NICHOLLS  V.  NEILSON. 

[2  Marah.  200.  S.  C] 

A  defendant  taken  in  execution  in  Trinity  vacation,  under  a  writ  of  capiai  ad  satin/acien  - 
ff»m,  returnable  in  Michaelmas  term,  applying  in  Hilary  term  following  for  Kis  dis* 
charge  under  32  G.  2.  e.  S^,  applies  in  due  time. 

Though  a  prisoner  has  been  remanded  by  the  Insolvent  Debtors*  Court  for  not  satisfac- 
torily answering,  the  court  in  which  he  is  committed  will  not  refuse  to  inquire  iuto  the 
case  on  his  being  again  brought  up  before  them. 

Pell,  Serjt,  opposed  the  discharge  of  an  insolvent  debtor,  upon  the  ground 
tliat  he  had  been  remanded  by  the  insolvent  debtor's  court,  when  he  had  been 
brought  up  thither  to  obtain  his  dischaige  under  the  statute  53  Geo,  3.  c.  102. 
•4941  '•  ^'  '^'^^^  court  would  *infer  from  that  circumstance,  that  he  had  been 
^  guilty  of  a  wilful  concealment  of  his  effects,  and  though  he  did  not  deny 
that  this  court  had  a  concurrent  jurisdiction  with  that,  yet  they  would  so  far  give 
credit  to  the  decisions  of  that  court,  that  they  would  not  further  investigate  a 
question  which  the  other  court  had  determined.  He  also  contended  that  the 
defendant's  present  application  came  too  late :  the  statute  33  G,  3.  e.  5.  s,  5, 
he  was  aware,  enabled  any  debtor  '*  who  should  neglect  to  take  the  benefit  of 
the  act  32  G.  2.  c.  28.  8.  13,  within  the  time  limited,  and  should  make  it  appear 
to  the  court  that  such  neglect  arose  out  of  ignorance  or  mistake,  to  take  the 
benefit  of  the  acts  as  if  he  or  she  had  taken  the  same  within  the  time  limited," 
but  that  did  not  apply  to  a  case  where  the  occasion  of  the  lateness  of  the  appli- 
cation was,  that  the  j)risoner  had  been  remanded  for  wilful  concealment.  The 
prisoner  was  charged,  in  execution  on  the  day  after  the  end  of  Trinity  term : 
and  the  time  given  by  32  G.  2.  c.  28.  s.  13,  for  the  application,  is,  '*  before  the 
end  of  the  first  term  which  shall  be  next  after  any  such  prisoner  shall  be 
charged  in  execution." 

GiBBs,  C.  J.  In  the  case  where  the  writ  of  capiat  ad  satisfaciendum  is 
returnable  in  Michaelmas  term,  as  this  is,  we  understahd  from  the  oflicer,  that 
a  petition  in  Hilary  term  is  always  considered  as  being  within  the  limited  time : 
therefore,  his  application  is  not  too  late.  On  the  other  point ;  whatever  ground 
of  suspicion  there  may  be  against  this  man,  we  cannot  take  the  proceedings  of 
the  other  court  for  the  foundation  of  our  judgment.  It  has  been  determined  by 
the  Court  of  Exchequer,  I  understand,  assisted  by  the  judges  of  the  Court  of 
King's  Bench,  that  the  jurisdiction  of  the  Insolvent  Court  does  not  supersede 
the  jurisdiction  of  the  other  courts.  The  plaintiff  may,  therefore,  proceed  to 
put  questions  to  the  prisoner. 

M951       *^pon  his  examination,  his  schedule  appearing  imperfect,  the  prisoner 
■J  was 

Remanded. 


PARK  V.  HAMMOND. 

[2  Marsh.  189.    S.  C] 

It  is  gross  negligence  in  an  insurance  broker,  employed  to  insure  goods  from  a  certain 
point  in  their  voyage  home,  to  effect  a  policy  *'  at  and  from**  that  point,  '*  beginning  i\\9 
adventure  from  the  loading  thereof  on  board." 

The  plaintiff  declared  that  he  had  employed  the  defendant  as  his  agent  to 
procure  an  insurance  for  1000/.  on  goods  of  the  plaintiff  shipped  at  Malaga  by 
the  Pearly  for  a  part  of  the  voyage  from  Malaga  to  Dxtblin^  to  wit,  from  Crt6- 
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ralfar  to  Dublin  ;  nnd  assigned  for  breach  that  the  defendant  would  not  procure 
such  insurance,  but  procured  an  insurance  to  cover  goods  laden  at  Gibraifar^ 
and  not  at  Malaga:  that  the  plaintiflf's  vessel  took  in  goods  at  Malaga^ ''  to  be 
carried  from  Malaga  to  Gibraltar^  and  thence  to  JhMin:^*  that  the  plaintiff 
was  interested,  the  goods  lost  by  an  insurable  risk,  and  the  plaintiff  deprived 
of  his  expected  indemnity.  Another  count  stated  instructions  to  insure  ^  for  a 
part  of  the  voyage  from  Malaga  to  Dublin^  to  wit,  from  Gibraltar  Bay  to 
DublinJ'*  Upon  Uie  trial  of  this  cause  at  Guildhall^  at  the  sittings  after  Michael- 
mas term,  1815,  before  Gibbs,  G.  J.,  (4  Campb.  344,)  the  plaintiff  proved  a 
letter  dated  from  Malaga^  instructing  the  defendant  '*  to  insure  1000/.  on  goods 
shipped  on  board  the  Piarl^  from  Gibraltar  to  Dublin.  That  the  plaintiff  took 
the  risk  on  himself  from  that  place  to  Gibraltar  BaUf  where  he  should  send 
his  letters  on  shore."^  The  vessel  sailed  with  the  goods  on  board  from  Malaga^ 
and  in  her  course  hove  too  in  Gibraltar  Bay,  and  sent  her  letters  on  shore  by 
a  boat  from  Algt»ira»^  and  did  not  touch  at  Gibrdltar,  but  on  the  kame  day 
proceeded  in  her  voyager  and  was  lost  by  striking  on  a  rock.  The  defendant 
had  effected  an  insurance  *  *'  on  goods  by  the  Pearl  at  and  from  Gib'  r^ ^gg 
raltar  to  Dublin,  beginning  the  adventure  from  the  loading  thereof  on  '- 
board  at  Gibraltar,^*  the  underwriters  not  being  upon  this  policy  liable  to  make 
good  the  loss  of  merchandise  shipped  at  Malaga,  refused  to  pay ;  and  in  an 
action  brought  thereon  the  plaintiff  was  nonsuited  on  this  objection.  The  de- 
fendant communicated  the  terms  of  the  policy  to  the  plaintiff  himself,  who 
approved  of  them*  The  defendant  contended  that  this  was  not  such  rroMa 
negligentia  as  rendered  him  liable  to  pay.  The  jury,  however,  found  a  ver- 
dict for  the  plaintiff,  which  Copley,  Serjt.,  in  this  term  obtained  a  rule  nisi  to 
set  aside,  on  the  ground  that  the  decisions  in  Spitta  Woodman,  ante,  ii.  416, 
and  Mellish  v.  Mnutt,  2  Maule  &  Selw.  106,  on  the  point  whereon  the  plain- 
tiff was  nonsuited,,  had  been  so  recently  published  before  effecting  the  insurance, 
tliat  the  defendant  was  not  responsible  for  not  being  acquainted  with  them. 

Shepherd,  Solicitor-General,  now  showed  cause  against  this  rule.  Gibraltar 
and  Gibraltar  Bay  are  two  places  materially  distinct.  At  Gibraltar  there  is 
only  a  small  harbor  defended  by  a  mole.  Gibraltar  Bay  is  an  extensive  bay 
through  which  vessels  may  pass  at  a  great  distance  froni  the  shore.  The  de- 
fendant was  sufRcientiy  apprised  by  the  plaintiff's  insuructions,  that  he  only 
meant  to  pass  through  the  Bay,  not  to  go  into  Gibraltar;  and  that  the  cargo 
would  be  shipped  at  Malaga^  noi  at  Gibraltar:  it  was,  therefore,  the  defend- 
ant's duty  to  have, effected  an  insurance  on  the  goqds  from  Gibraltar  Bay,  in 
her  homeward  course  from  Malaga.  It  is  sulHcienily  notorious,  that  upon  an 
insurance,  beginning  the  risk  from  the  lading  on  board  at  Gibraltar,  the  plain- 
tiff could  not  recover  against  the  underwriters  *for  goods  laden  before  t^am 
the  vessel  reached  Gibraltar,  and  it  was  a  part  of  the  defendant's  duty  ^ 
to  be  apprised  of  that  point  of  law. 

Copley,  in  support  of  his  rule,  urged  that  the  plaintiff's  instructions  were  to 
insure  from  Gibraltar,  not  from  the  Bay,  and  they  would  not  have  authorised 
the  defendant  to  insure  from  Gibraltar  nay.  At  all  events,  if,  on  a  nice  con* 
struction  of  the  letter,  it  required  an  insurance  at  and  from  Gibraltar  Bay,  yet 
ii  was  not  gross  negligence.  If  the  policy  had  been  effected  from  Gibraltar 
Bay,  and  the  ship  had  gone  into  Gibraltar,  (and  the  defendant  could  not  fore- 
see that  she  would  not,)  it  would  have  been  a  deviation  which  would  have  dis- 
charged the  underwriters ;  the  plaintiff  would  then  have  insisted  that  he  had 
instructed  the  defendant  to  insure  from  Gibraltar,  and  that  he  ought  to  have 
followed  the  literal,  as  now  he  contends  for  the  constructive  orders  of  the  plain- 
tiff. His  directions  are  to  insure  from  Gibraltar  to  Dublirt,  though  he  Uikes 
on  himself  the  risk  from  Malaga  to  Gibraltar  Bay:  what  was  to  happen  after- 
wards was  no  concern  of  the  broker's ;  he  was  only  to  obey  those  instructions, 
and  insure  from  Gibraltar  to  Dublin. 

GiBBs,  G.  J.    It  is  impossible  for  the  case  to  be  put  more  clearly,  or  more 
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ingeniously  than  it  is  by  my  brother  Copley,  but  the  real  neglect  of  the  broker 
consists  in  his  not  stating  that  the  goods  were  laden  at  Malaga.  The  plaintiff 
states  that  he  does  not  mean  his  vessel  should  go  into  GtbraUar,  but  should 
send  in  his  letters  fix»m  Gibraltar  Bay,  The  insurance,  therefore,  ought  to 
have  applied  to  the  voyage  so  clearly  deiscribed  in  that  letter;  and  it  does  not. 
I  do  not  say  whether  the  description  of  a  voyage  from  Gibraltar  home,  would 
*4fi8l  ^ovet  a  voyage  from  Gibraltar  J9ay  home;  *but  sure  I  am,  that  the 
->  broker  ought  not  to  have  precluded,  as  he  has  done,  the  plaintiflf  from 
trying  that  question :  the  broker,  however,  ought  to  have  known  how  to  describe 
that  voyage;  but  the  action  is  brought  for  a  different  neglect,  and  I  can  see  no 
reason  to  disturb  the  verdict. 

Dalies,  J.,  concurred. 

Park,  J.  This  point  having  been  settled  ever  since  Robinson  v.  French,  4 
East,  130,  and  down  to  a  late  caset  in  Maude  and  Seltoyn,  that  an  insurance  to 
commence  irom  the  loading  of  goods  at  a  certain  point,  will  not  attach  on  goods 
previously  laden,  no  person  who  undertakes  to  insure  for  others,  could  be 
ignorant  of  it.  It  is  of  very  great  moment  that  those  who  undertake  such 
important  business  as  this,  for  others  who  are  abroad,  should  be  acquainted  with 
the  proper  mode  of  transacting  it;  and  if  they  undertake  it  without  such 
knowledge,  they  are  liable  to  the  assured  for  the  consequences. 

Rule  discharged. 

t  MelliMk  V.  Allnutt,  2  Maiile  &  Selw.  106. 


KEIR  t;.  ANDRAGE. 

[2  Marsh.  196.  S.  C] 


N. 


Where  an  assured,  licensed  to  export  one  hundred  and  fifty  barrels  of  gunpowder,  which 
was  prohibited  bv  proclamation,  exported  three  hundred  barrels:  Held,  that  he  might 
recover  against  the  underwriters  the  value  of  the  one  hundred  and  fifty  barrels  licensed. 

This  was  an  action  upon  a  policy  of  insurance  upon  goods,  at  and  from 
Jjmdon  to  Madeira,  valued  at  5000/.,  to  pay  average  on  each  package.  It  was 
*4QD1  ^^^  before  Dallas,  J.,  at  the  London  sittings  after  Michaelmas  'term, 
^  1815,  when  it  appeared  that  the  plaintiffs  had  hired  and  laden  the  ship 
Arm  for  the  voyage ;  and  that  among  other  goods  laden  on  board  were  three 
hundred  barrels  of  gunpowder,  the  exportation  of  which,  at  the  time  of  this 
adventure,  was  prohibited  by  a  royal  proclamation,  dated  the  23d  o(July,  1814, 
issued  pursuant  to  the  statutes  12  Car.  2,  c,  4,  29  G.  2,  c.  16,  and  33  G.  3,  c.  2, 
s.  4.  The  plaintiffs  gave  secondary  evidence  of  a  license  obtained,  on  their 
own  petition,  from  the  king  in  council,  to  export  one  hundred  and  fifty  barrels 
of  gunpowder  on  board  the  ship  Ann,  from  London  to  Teneriffe,  under  the 
usual  conditions,  and  alleged  a  similar  license  to  ffWcinson,  Rowlitt  4*  Co,,  to 
export  other  one  hundred  and  fifty  barrels ;  but  both  the  licenses  had  been, 
captured  with  the  ship  Ann,  They  offered  no  evidence  to  connect  the  latter 
license  with  themselves,  and  the  petition  of  Wilkinson,  Rowlitt  ^  Co,,  on 
which  that  license  obtained,  prayed  for  a  license  to  themselves  only  by  name ; 
nothing  in  either  license  appropriated  the  permission  to  any  specific  parcel  of 
the  powder.  Best,  Serjt.,  for  the  defendant,  contended,  that  the  license  to 
Wilkinson  was  not  in  its  nature  transferable,  and,  therefore,  supposing  it  were 
proved,  it  eould  not  be  applied  to  the  second  one  hundred  and  fifty  barrels,  tlie 
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exportation  of  which  was  consequently  illegal,  and  that  illegality  contaminated 
the  whole  adventure,  and  the  whole  contract  of  insurance ;  and  the  plaintiff  must, 
therefore,  be  nonsuited.  Dallas^  J.,  thought  that  the  license,  being  granted  for 
the  exportation  of  gunpowder  in  time  of  war,  was  {o  be  stricdy  construed;  but 
he  reserved  the  point,  subject  whereto  the  jury  found  a  verdict  for  the  plaintifla 
for  the  value  of  the  whole  cargo. 

Beat  having  accordingly  obtained  a  rule  mai  to  set  aside  the  verdict  and 
enter  a  nonsuit. 

*  Shepherd^  Solicitor-General,  and  Lens^  Serjt.,  now  showed  cause  r«gQQ 
rgainst  the  rule.  To  the  extent  of  one  hundred  and  fifty  barrels  of  the  *- 
powder,  and  the  residue  of  the  goods,  the  plaintiffs  are  entitled  to  recover.  The 
only  effect  of  the  statutes  is,  to  confiscate  the  ship  exporting,  and  the  powder 
illegally  exported.  It  is  clear  that  an  innocent  stranger  might  have  goods  law- 
fully on  board  that  ship,  and  recover  for  them,  though  the  ship  be  forfeited ; 
and  a  person  who  has  some  confiscable  goods  on  board  may  also  have  innocent 
goods  on  board,  which  will  neither  be  forfeited  nor  liable  to  penalties ;  and  sueh 
goods  may  be  legally  insured.  The  consequences  would  be  most  oppressive, 
if  a  master  of  a  vessel,  who  might  take  out  a  small  excess  in  quantity  of  powder 
above  his  allowed  weight,  should  forfeit  not  only  the  ship  and  powder,  hut  also 
all  his  other  goods  on  board.  The  voyage  is  not  illegal,  though  the  unlicensed 
powder  is  illegally  on  board.  Even  though  the  ship-owner  might  not  insure 
tfie  ship,  if  he  were  conusant  of  the  powder  being  on  board  without  license,  yet 
all  others  who  had  goods  on  board,  might  insure  their  part  of  the  cargo.  The 
officers  of  the  revenue  could  have  seized  no  more,  nor  prosecuted  in  the 
Exchequer  for  more,  than  that  which  is  not  covered  by  the  license.  In  several 
cases  in  the  Court  of  Admiralty  it  has  been  expressly  ruled  that  where  a  ship 
hus  on  board  certain  goods  enemeruted  in  a  license,  and  others  not  enumerated,  the 
condemnation  reaches  only  the  goods  not  therein  enumerated;  and  it  was  here 
determined  in  Pieschell  v.  yillnutt,  ante,  iv.  792,  that  because  the  goods  belong- 
ing to  other  persons  were  not  forfeited,  they  were,  therefore,  capable  of  insurance. 
The  29  Geo,  2,  c.  16,  8.  2,  which  maizes  the  power  subject  to  forfeiture,  in  its 
terms  makes  only  the  excess  the  subject  of  forfeiture,  viz.  "  whatever 
*powder,  prohibited  by  proclamation  or  order  of  council  to  be  rtcoi 
exported,  shall  be  shipped  or  laden  for  exportation  contrary  to  such  '- 
proclamation  or  order,"  and  nothing  is  incapable  of  insurance  but  that  which  is 
liable  to  be  seized.  It  matters  not,  that  both  quantities  are  comprised  in  on& 
bill  of  lading,  which  also  contains  many  other  articles.  The  statute  33  G.  3« 
c.  2,  8,  4,  which  imposes  forfeiture  of  the  ship,  does  not  affect  this  question. 
Both  the  licenses* were  to  export  in  the  same  ship:  and  in  the  bill  of  lading,  as 
well  as  on  the  casks,  one  hundred  and  fifty  of  the  barrels  were  marked  with 
the  initials  of  the  plaintiff's  name,  and  the  other  one  hundred  and  fifty  barrels 
with  the  initials  of  Hllkinson  and  RowlitVa  name,  sufiiciendy  appropriating 
each  license  to  a  specific  parcel.  And  it  is  material  that  the  proclamation  now 
in  force  only  directs  that  offending  parties  shall  be  liable  to  the  penalties  of  the 
29  Geo,  2,  c.  16,  not  mentioning  those  of  33  G.  3,  c.  2,  and,  therefore,  con- 
templates tlie  milder  penalties  only.  The  license  also  requires  the  additional 
security  to  the  public  of  a  bond;  it  does  not  follow  that  the  plaintifis  not  only 
shall  lose  that  for  which  they  have  given  no  bond,  but  that  also  for  which  they 
have  given  the  legal  bond. 

Best,  contra.  The  first  act  on  this  subject  is  the  12  Car,  2,  c,  4,  8.  12,  it 
inflicts  no  penalty,  but  enables  his  majesty  to  prohibit  the  exportation  of  powder. 
The  29  G.  2,  c.  16,  s,  2,  for  enforcing  the  former  act,  directs  that  the  powder 
so  exported  shall  be  forfeited.  By  the  act  33  G.  3,  c.  2,  s,  4,  the  vessel  with 
her  guns,  furniture,  ammunition,  tackle,  and  apparel,  is  declared  forfeited,  in 
which  the  powder  shall  be  laden  when  prohibited  by  proclamation  or  order  in 
council,  and  by  the  last  act,  a  penalty  of  100/.  is  inflicted  on  the  master  of  the 
vessel,  and  also  on  any  other  person  exporting.     It  may  be  admitted,  that  if  the 
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♦no2l  ^^^y  consequence  *had  been  a  penalty,  it  would  not  have  rendered  the 
-I  voyage  illegal,  but  thai  is  not  the  only  consequence  of  the  offence.  Tlie 
former  acts  remain  in  full  force,  and  the  voyage  is  declared  illegal.  The  statute 
Car.  2,  renders  the  act  illegal,  for  it  says  in  terms  that  the  king  may  prohibit 
the  act;  and  where  a  statute  prohibits  a  thing,  the  doing  it  is  illegal.  An 
insurance  cannot  be  legally  effected  on  a  voyage  where  the  very  sailing  of  the 
ship  upon  that  voyage  renders  her  subject  to  confiscation,  as  this  is  by  the 
statute  33  G.  3;  and  when  penalties  are  superadded  by  later  statutes,  they  do 
not  do  away  the  effect  of  the  former  acts.  Law  v.  Hodson,  1 1  East,  300,  was 
an  action  for  the  price  of  bricks  sold,  which  were  of  less  si^e  than  is  directed 
by  the  statute  17  G,  3,  c.  42.  The  first  section  requires  that  they  shall  not  be 
less  than  certain  dimensions,  and  the  second  section  imposes  a  penalty  if  they  are 
made  less.  The  court  held  that  the  plaintiff  could  not  recover.  That  is  not 
so  strong  a  case  as  this,  for  there  both  clauses  stand  in  the  same  statute,  but 
here  are  different  acts,  of  which  the  first  merely  declares  it  illegal,  the  sub- 
sequent acts  are  for  better  enforcing,  not  for  repealing  the  first.  The  whole  of 
the  powder  was  exported  by  the  plaintiffs :  the  numbers  on  the  casks  were  a 
mere  description  of  three  hundred  barrels  of  powder,  some  having  one  mark, 
and  some  another,  therefore,  although  the  plaintiffs  might  legally  have  exported 
one  hundred  and  fifty  barrels,  they  have  not  done  it:  they  have  exportod  three 
hundred,  and  there  is  no  specific  part  of  them  which  can  be  designated,  for 
which  they  have  obtained  the  license;  it  is,  therefore,  impossible  to  distinguish 
which  part  of  this  number  may  be  seized  as  the  excess,  and  which  are  the 
barrels  whereto  the  license  applies.  The  subject  is  not  capable  of  separation, 
and  if  an  insurance  on  one  legal  and  another  illegal  article  be  effected,  it  has 

*50^'\  ^^^^^^  y^^  ^^^^  ^^^^^>  ^^^^  ^^^  assured  *^can  sever  it,  and  protect  tlie  legal 
-'  parts,  rejectinjg  the  other:  the  policy  is  one  entire  contract,  attaching  at 
the  same  instant  on  the  property  legally,  and  the  property  illegally  exported,  it 
is,  therefore,  illegal  altogether,  and  the  plaintiff  cannot  recover  for  any  part. 
This  argument  will  not,  as  was  urged,  involve  in  forfeiture  other  exported 
articles  of  a  description  which  needs  not  the  aid  of  a  license ;  it  is  true  only  to 
this  extent,  that  all  goods  which  require  the  aid  of  a  license  would  be  forfeited 
if  a  license  were  not  properly  obtained,  as  in  this  case.  The  officers  of  govern- 
ment may  see  good  reason  to  permit  ^»  B,  to  export  one  hundred  and  fifty 
barrels  of  powder,  when  they  may  deem  it  improper  that  he  should  export  three 
hundred.  A  license  thus  applied  is  an  instrument  of  fraud.  If  an  officer  comes 
on  hoard,  a  license  is  produced,  and  the  officer  cannot  know  whether  it  covers 
all  or  not. 

Cur.  adv.  vuU. 

Ctxbbs,  C.  J.,  now  delivered  the  opinion  of  the  court. 

This  is  a  question  of  the  illegal  exportation  of  powder  as  prohibited  by  cer- 
tain statutes.  By  the  12th  of  Car.  2.  the  king  is  authorized  to  prohibit  the  ex- 
portation of  powder :  a  subsequent  act,  29  Geo,  2.,  declares  forfeited  the  pow- 
der exported  without  license.  The  33d  Geo.  3.  also  forfeits  the  ship  exporting. 
These  are  regulations  imposed  only  by  the  statutes.  The  powder  exported  is 
forfeited,  the  ship  is  forfeited,  the  party  is  subject  to  certain  penalties,  but 
nothing  more.  So  the  law  stands.  The  facts  are  these.  The  plaintiffs,  being 
desirous  to  export  powder,  applied  for  a  license,  and  obtained  a  license  to  export 
one  hundred  and  fifty  barrels.  I  take  no  notice  of  what  was  not  proved,  and 
was  alleged  to  excuse  the  fact  of  shipping  the  other  one  hundred  and  fifty  bar* 
rcls.  I  notice  only  what  was  proved,  that  the  plaintiff  had  one  hundred  and 
fifty  other  barrels  on  board.  This  is  an  action  on  a  policy,  wherein  the  plain- 
^^(\4r\  ^^^  <^lainis  the  value  of  one  hundred  and  fifty  barrels  of  *powder,  and  a 
^  loss  by  capture  is  proved.  The  underwriter  says,  the  subjectpmatter  of 
the  insurance  was  powder,  which  cannot  be  exported  without  license,  that  one 
hundred  and  fifty  barrels  only  were  licensed,  and  three  hundred  exported ; 
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therefore  tlie  whole  adventure  was  illegal,  and  the  insurance  illegal  for  the  whole. 
The  court  has  no  difficulty  in  dealing  with  the  excess,  and  declaring  that  the 
exportation  of  it  was  illegal.  But  if  the  one  hundred  and  fifty  licensed  harrela 
were  not  forfeited,  then  the  exportation  of  them  was  legal,  and  the  insurance 
thereon  is  also  legal.  The  first  one  hundred  and  fifly  barreb  could  not  be  seized; 
they  are  not  forfeited,  and  the  insurance  on  them  is  valid.  That  the  first  one 
hundred  and  fifly  were  not  forfeited  is  clear.  Then  one  hundred  and  fifty  bar- 
rels being  put  on  board,  to  which  the  license  may  be  applied,  the  adding  one 
hundred  and  fifty  barrels  aflerwards  did  not  vitiate  the  application  of  the  license 
to  the  first ;  and  up  to  the  extent  of  the  first  one  hundred  and  fifty  barrels,  and 
the  other  goods,  the  verdict  may  be  supported ;  the  value  of  the  second  one 
hundred  and  fifty  barrels  must  be  struck  off  from  the  verdict. 

Rule  absolute  to  reduce  the  TeidicL 


BLEAMIRE  v.  BARFOOT. 

[2  Marsh.  204.  S.  C] 

An  annuity  deed  contained  a  covenant  by  the  grantor  to  insure  a  house  charged  with  the 
annuity,  and  aMigned  to  a  trustee  for  better  securing  the  payment,  upon  trust  to  mort* 
gage  and  sell  in  case  the  annuity  were  in  arrear  forty  days,  and  further,  that  if  the 
grantor  omitted  to  insure,  the  grantee  might  insure,  and  that  the  premiums  with 
interest  should  be  a  charge  on  the  premises;  and  that  the  plaintiff  might  raise  that 
money  in  the  same  manner  as  he  might  raise  the  annuity  by  virtue  of  the  trusts  afore> 
said :  Held,  that  a  memorial  fuUy  noticing  the  trust  for  raisins  the  arrears,  sad 
noticing  the  grantor's  covenant  to  insure,  and  keep  insured,  ana  that  in  ^iefault  it 
should  be  lawful  for  the  plaintiff  to  insure  and  keep  insured,  '*  as  in  the  indenture  was 
mentioned,"  sufficiently  stated  the  name  of  the  trustee,  and  for  whom  he  was  trustee. 

This  was  a  case  directed  for  the  opinion  of  the  Judges  of  this  court,  by  Sir 
JF.  Grants  M.  R.  upon  a  bill  filed  in  Chancery  by  the  plaintiff  for  a  specific 
^performance  of  the  defendant's  contract  for  the  purchase  of  an  annuity,  rtgnK 
whereof,  upon  a  sale  by  auction,  the  defendant  was  declared  the  pur-  '- 
chaser  ;  the  defendant,  upon  the  abstract,  objecting  against  the  plaintiff's  title, 
that  the  memorial  of  the  annuity  was  defective,  inasmuch  as  it  did  not  suffici- 
ently set  forth  a  certain  covenant  to  insure  and  keep  insured  the  premises  where- 
on the  annuity  was  charged,  and  certain  stipulations  in  default  thereof  contained 
in  the  annuity  deed.  By  that  deed  E.  •Sngeli^  after  granting  to  the  plaintiff  a 
clear  annuity  of  37/.  10«.  for  three  lives,  and  the  lives  and  life  of  the  survivois 
and  survivor,  for  the  better  securing  payment  of  the  annuity,  covenanted  that  if 
the  rent  were  in  arrear  twenty  days,  the  plaintiff  might  distrain  on  the  premises 
after  mentioned  and  sell ;  and  that  if  it  were  in  arrear  thirty  days,  the  plaintiff 
might  enter  and  take  the  profits ;  and  he  assigned  to  R,  PtgotU  hi*  executors, 
iic,  a  certain  leasehold  messuage  for  the  residue  of  a  term  of  twenty-one  years, 
in  trust  to  permit  E.  •Sngell,  his  executors,  &c.,  to  receive  the  rents  and  profits 
^  until  default  in  payment  of  the  annuity,  and  in  case  the  annuity  were  unpaid 
forty  days  next  aAer  any  of  the  days  appointed,  then  that  it  should  be  lawful 
for  /?.  Figottf  by  and  out  of  the  premises  assigned,  and  the  rents,  &c.,  thereof, 
or  by  demising  and  mortgaging,  or  selling  the  same,  or  by  such  other  means  as 
to  him  should  seem  meet,  to  raise  and  levy  such  sums  as  should  be  sufiicieni 
to  pay  the  annuity,  and  all  such  costs,  charges,  damages,  and  expences,  as  i?. 
PigotU  or  the  plaintiff,  their  respective  executors,  &c.,  should  sustain  by  means 
of  the  non-payment  at  the  time  appointed,  or  of  any  remedy  or  means  pursued 
for  the  recovery  thereof,  and  should  apply  the  moneys  arising  thereupon  in 
payment  and  satisfaction  thereof  accordingly:  and  also  should  permit  E.  ^ngdly 
his  executors,  d^c.  to  receive  and  hold  the  overplus  of  the  premises,  and  the 
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*5061  ^^^  ^^^  profits  thereof,  for  his  own  use ;  and  *that  during  that  annu« 
-*  ity  the  messuage  thereby  assigned  should  at  all  times  be  kept  insured 
in  the  PkoBnix^  or  some  other  insurance  office  in  London  or  Westminster,  at 
the  costs  of  E,  ^ngell^  his  executors,  &c.,  in  a  sum  not  less  than  250/.;  and 
that  if  at  any  time  during  that  annuity,  he  or  they  should  neglect  to  insure  the 
premises  in  that  sum,  it  should  be  lawful  for  the  plaintiff*,  his  executors,  &c.,  to 
insure  the  same  at  such  sum ;  and  whatever  money  should  from  time  to  time 
be  so  advanced  by  the  plaintiff,  his  executors,  Sic,  for  the  making  or  the  con- 
tinuing such  insurance,  should  be  charged  on  the  premises  thereby  assigned, 
with  interest,  and  it  should  be  lawful  for  the  plaintiff,  his  executors,  he.  to  raise 
and  satisfy  to  himself  and  themselves  all  such  money  so  to  be  advanced  by  him 
or  them,  with  interest,  in  such  and  the  same  manner  as  he  and  they  were 
thereby  authorized  to  raise  and  satisfy  the  annuity  by  virtue  of  the  trusts  afore* 
said.  The  memorial  enrolled  stated,  that  by  the  memorialized  indenture,  E, 
^ngtllf  granted  to  the  plaintiff,  his  executors,  &c.  the  usual  power  of  distress 
into  and  upon  the  hereditaments  therein  comprised,  for  better  securing  the  pay- 
ment  of  the  annuity  in  case  any  part  should  be  in  arrear  for  twenty  days,  with 
costs  occasioned  by  the  non-payment  thereof,  and  also  the  usual  power  of  entry 
into  and  upon,  and  perception  of  rents  and  profits  of  the  same  hereditaments, 
for  better  securing  the  payment  of  the  annuity  in  case  any  part  should  be  in 
arrear  for  thirty  days,  with  costs  occasioned  by  the  non-payment  thereof,  or  by 
reason  of  any  such  entry ;  and  that  by  the  memorialized  indenture,  for  the  nom- 
inal consideration  of  lOs.  E,  Angela  assigned  to  R.  Pigott,  his  executors,  &c. 
the  messuage  therein  described  for  the  residue  of  the  term  of  twenty-one  years, 
in  trust  to  permit  E,  Angell,  his  executors,  &c.  to  receive  the  rents  and  profits 
until  default  in  payment  of  the  annuity ;  and  in  case  the  annuity  or  any  part 
*5071  ^^^"^^  ^  unpaid  for  *forty  days,  then  that  it  should  be  lawful  for  Pig' 
^  ott,  hb  executors,  &c.,  by  and  out  of  the  premises  thereby  asssigned, 
and  the  rents  and  profits  thereof,  or  by  demising,  and  mortgaging,  or  sale,  or  by 
such  other  ways  and  means  as  to  him,  his  executors,  &c.  should  seem  meet,  to 
raise  and  levy  such  sums  as  should  be  sufficient  from  time  to  time  to  pay  and 
satisfy  the  annuity,  or  so  much  thereof  as  should  be  unpaid,  or  such  costs, 
charges,  damages,  and  expences  as  he,  Pigott,  or  the  plaintiff,  their  respective 
executors,  &c.  should  sustain  by  reason  of  the  non-payment,  or  of  any  remedy 
or  means  pursued  for  the  recovery  thereof,  and  should  apply  those  moneys  in 
satistaction  thereof  accordingly,  and  also  should  permit  E,  AngeU,  his  execu- 
tors, &c.  to  receive  and  hold  tlie  overplus  of  the  premises,  and  the  issues  and 
profits  thereof;  and  that  E.  Angell^  by  the  memorialized  indenture  covenanted, 
that  he,  his  executors,  &c.  would  insure  aud  keep  insured  the  assigned  prem- 
ises, and  that  in  default  thereof,  it  should  be  lawful  for  the  plaintiff,  his  execu- 
tors, ^c.  to  insure  and  keep  insured  the  same  as  therein  mentioned. 

Lens,  Serju,  for  the  plaintiff,  argued  tliat  this  memorial  pursued  the  requi- 
sites of  the  statute  26  Geo,  3.  c.  17.  The  act  did  not  require  the  party  to  set 
out  covenants,  or  to  set  out  the  trusts  tliemselves.  In  some  cases  the  grantees, 
being  diffident  for  whom  other  parues  were  trustees,  had  chosen  to  set  out  the 
trusts,  that  the  court  might  thereby  see  for  whom  they  were  trustees,  instead  of 
hazarding  the  grantee^s  own  judgment  upon  the  efiect  of  those  trusts ;  but  it  was 
more  consonant  to  the  express  letter  of  the  act,  and  equally  competent  for  the 
grantee,  to  set  forth  in  the  memorial  the  names  of  the  trustees,  and  to  pronounce 
*5081 '  ^^^  ^^ooi  ^®y  ^^^^  trustees.  In  this  instance  the  memorial  sets  *forth 
^  the  name  of  R,  Pigott^  the  only  trustee,  and  states  for  whom  he  is 
trustee,  namely,  under  certain  circumstances  and  to  a  certain  extent,  for  the 
grantor,  and  under  other  circumstances  and  to  a  certain  other  extent  for  the 
grantee.  It  was  not  necessary  to  set  out  with  more  particularity,  than  was  there 
used,  the  covenant  that  the  grantor  would  keep  the  premises  insured  at  his  the 
grantor's  expence,  and  that  in  case  of  his  neglect  so  to  do,  the  grantee  might 
insure  at  the  grantor's  expence,  aud  reimburse  himself  by  the  sevenl  means  of 
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distress  and  entry,  or  be  reimbursed  by  his  trustee  through  the  medium  of  a 
mortgage  or  sale.  He  proceeded  minutely  to  examine  the  several  cases  of  /vey- 
cester  v.  Lockwood,  1  Maule  &  Selw.  527,  S.  C.  in  Error,  ante,  v,  587,  De^ 
faria  v.  Sturt,  ante,  ii.  225,  Brown  v.  Rost^  ante,  vi.  124,  ^skew  v.  Macretlt^ 
1  New  Rep.  214,  Motaya  v.  Leake,  8  Term.  Rep.  416.  all  of  which,  so  far  as 
they  were  adverse,  he  distinguished  from  the  present  case,  and  0*Callogan  v. 
Jngiiby,  0  East,  135,  where  Lord  EUenhorou^K  C.  J.,  held,  it  sufficient  that 
the  memorial  expressed  that  the  deed  contained '^powers  of  entry  and  distress 
as  stated  in  the  indenture,"  without  setting  out  wliat  those  powers  where ;  and 
said  that  *'  the  act  did  not  require  powers  of  distress  and  entry  to  be  stated, 
except  so  far  as  they  created  a  trust.'*  It  was  unnecessary  here  even  to  notice 
the  covenant  for  insurance,  but  it  certainly  was  not  required  to  use  a  greater 
degree  of  minuteness  than  was  here  found. 

Copley^  Serjt.,  coiUra,  contended  that  the  earlier  cases  required  that  all  the 
trusts  of  an  annuity  deed  should  be  memoralised,  though  he  admitted  that  later 
decisions  had  narrowed  tlie  requisition  to  a  statement  of  so  much  of  the  trusts, 
whereby  it  might  fully  appear  which  of  the  parties  are  trustees,  and  for  whom 
they  are  trustees.  *By  the  covenant  to  insure,  Pigott,  whose  first  trusts  t^^qq 
extend  only  to  raising  money  for  payment  of  the  arrears  of  the  annuity  '- 
and  costs,  and  as  to  dl  else,  both  before  default  and  after,  his  trust  was  for  the 
grantor,  now  becomes  trustee  for  a  new  purpose,  namely,  that  instead  of  being 
in  the  first  instance  trustee  for  the  grantor  until  default  in  payment  of  the  annuity, 
he  is  now  in  the  first  instance  tnistee  for  the  grantor,  only  until  default  in  pay- 
ment of  the  annuity,  or  default  in  payment  of  the  premiums  of  insurance  by  tlie 
grantor,  which  shall  first  happen  :  he  is  next  trustee  for  the  grantee,  not  merely 
for  raising  money  to  pay  the  arrears  of  the  annuity,  but  for  raising  money  for 
payment  of  the  arrears  of  the  annuity  and  for  reimbursement  of  the  premiums 
of  insurance  advanced  by  the  grantee ;  and  his  ultimate  trust  of  the  grantor  is 
narrowed  from  that  which  it  at  first  was,  a  trust  of  the  surplus  which  remained 
after  payment  of  the  annuity  and  costs,  to  the  surplus  which  shall  remain  after 
payment  of  the  arrears  of  the  annuity  and  the  premiums  of  insurance  advanced 
by  the  grantor,  and  the  costs  of  each.  Therefore,  when  it  is  said  that  this 
memorial  contains  the  name  of  the  trustee,  and  for  whom  he  is  trustee,  the  asser- 
tion is  not  ad  idem.  It  is  true  as  to  the  original  trusts  first  expressed ;  but  it 
is  not  true  as  to  the  trust  subsequently  engrailed  on  it ;  and  if  it  ought  to  be 
stated  on  the  memorial  that  Pigott  is  trustee  for  the  parties  in  the  execution 
of  this  latter  trust,  it  is  not  here  sufficiently  stated  by  the  words  of  reference  to 
the  deed,  '*  as  therein  expressed,"  for  the  deed,  not  bein?  open  to  those  who 
read  the  memorial,  a  reference  to  the  contents  of  the  deed  can  convey  to  them 
no  information  whatever.  Ex  parte  ^nseil,  1  Bos.  d^  Pull.  62,  it  was  held, 
that  the  terms  of  redemption  ought  to  be  memorialised.  So  *in  Orion  ^r^iQ 
v.  Knight,  3  Bos.  &,  Pull.  153,  where  the  proviso  for  stay  of  execution  ^ 
was  memorialised  with  a  reference  to  the  deed  for  the  time  and  manner  thereof, 
it  was  held  insufficient.  So,  in  Cumminga  v.  laaaea,  8  T.  R.  183,  and  Denn 
on  demise  of  Dolman  v.  Dolman,  5  Term  Rep.  643,  in  which  last  case  it  was 
held  by  £ord  Kenyon,  C.  J.,  that  it  was  necessary  to  memorialise  a  trust, 
*'  that  if  the  grantor  should  leave  the  kingdom,  the  grantee  should  retain,  out  of 
the  funds  in  the  hands  of  the  trustee,  all  the  additional  expense  of  insuring  the 
grantor's  life,  which  might  be  in  the  first  instance  paid  by  the  grantee ;"  for 
that  the  annuitant  derived  an  additional  benefit  therefrom.  The  case  of  Taylor 
V.  Johnson,  8  Term  Rep.  184,  may  be  distinguishable  firom  this,  because  it 
perhaps  comes  within  the  very  words  of  the  statute ;  but  Latorenee,  J.,  there 
broadly  states,  and  the  court  in  the  case  of  Toldervy  v.  AUan,  5  Term  Rep. 
480,  held,  that  all  the  trusts  which  are  not  mere  collateral  trusts,  as  for  payment 
of  rent  and  taxes,  and  the  like,  ought  to  be  set  out  in  the  memorial.  To  state 
that  t/^.  is  trustee  for  B,  and  C  conveys  no  information  :  the  memorial  ought 
to  state  to  what  extent  he  is  trustee  for  B,  and  to  what  extent  for  C,  at  least 
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vrith  sufficient  particularity  to  show  the  natare  of  the  transaction.  Denn  v. 
Dolman  strongly  confirms  this  doctrine,  and  the  court  there  proceeded,  not  on 
the  defect  that  the  memorial  did  not  set  oat  the  names  of  the  particular  creditors 
for  whose  benefit  the  trust  was  created,  though  that  defect  also  there  existed, 
but  on  the  broad  ground  that  the  trusts  ought  to  be  set  out.  Desenfana  v. 
O^Bryen^  3  East,  559.  The  trustee  was  to  permit  the  grantor  to  receive  the 
rents  till  default,  and  afler  default  for  sixty  days  he  was  to  raise  the  arrears  for 
the  grantee  by  sale,  and  the  court  held  that  the  omission  to  memorialise  the 
*5li1  ^^^^^^  *trU8t  which  resulted  for  the  grantor  during  the  sixty  days,  was 

-I  fatal.  That  case  is  precisely  in  point ;  for  the  memorial  did  show,  as 
much  as  this  does,  for  whom  the  trustee  was  trustee,  namely,  for  the  grantor 
till  default,  and  for  the  grantee  after  the  sixty  days ;  but  it  failed,  because  it  did 
not  show  the  whole  extent  to  which  he  was  trustee  for  each ;  and  Lord  Eilen^ 
borough  there  intimates  that  decided  cases  bound  the  court  to  require,  that  all 
the  trusts  should  be  set  out ;  and  Lawrence^  J.,  particularly  refers  to  the  judg- 
ment of  EyrCt  C.  J.,  in  the  case  Ex  parte  AnadL  Bradford  v.  Burlaruli  14 
East,  445,  is  also  appUcable.  In  Leycester  v.  Lockwood^i  Lord  EHenborough^ 
C.  J.,  held,  that  the  memorial  was  bad  because  it  did  not  state  all  the  trusts 
declared  of  the  sum  of  10,000/.,  and  the  Court  of  Exchequer  Chamber,  upon 
error  brought,  unanimously  confirmed  his  opinion.  fThe  court  denied  that  the 
judgment  of  the  Exchequer  Chamber  in  that  case  had  coincided  with  the  judg- 
ment of  the  court  below  in  all  its  particulars ;  the  Court  of  Error  state  that  their 
judgment  proceeds  on  the  general  ground,  that  all  had  not  been  done  in  the 
memorial  which  was  required ;  and  they  point  out  the  particular  circumstances 
in  which  they  coincide  with  the  Court  of  King's  Bench :  they  proceed  mainly 
on  the  ground  that  the  defendant  and  ^chm  were  by  the  assignment  become 
trustees  for  securing  the  annuity,  and  that  it  was  not  expressed  in  the  memorial 
for  whom  they  were  trustees,  but  they  do  not  go  to  the  whole  extent  of  the 
judgment  of  the  court  below.]  This  doctrine  is  not  impugned  by  the  case  of 
Defaria  v.  SturU  which  was  decided  simply  on  the  principle  that  it  did  not 
appear  by  any  thing  before  the  court,  that  other  trusts  existed,  and  Lawrence^ 
J.,  observes,  that  the  party  was  not  called  on  to  disafllirm  the  existence  of  other 
**!  1*21  ^^^^  •  ^^^  ^^®  *dictum  there  of  Chambre,  J.,  that  the  act  did  not  require 

■^  the  trusts  to  be  set  out,  must  be  understood  with  the  limitation,  that  it 
is  not  necessary  to  set  them  out  as  trusts,  but  it  is  necessary  to  set  them  out, 
as  the  means  of  showing  for  whom  either  of  the  parties  is  trustee,  unless  that 
appears  by  an  express  declaration  of  the  grantee.  Brown  v.  Bose  falls  within 
the  same  principle  as  Dtfaria  v.  Sturt.  There  the  trusts  were  set  out  in  the 
memorial  as  fully  as  in  the  indenture ;  and  the  court  held,  that  if  there  were 
other  trusts,  not  stated  in  the  memorial,  it  was  necessary  for  the  party  who 
would  impeach  the  memorial,  to  show  what  they  were.  But  here  the  existence 
of  further  trusts  does  appear,  and  the  memorial  does  not  show  to  what  extent 
Pigott,  is  trustee  for  the  grantor,  and  to  what  extent  for  the  grantee. 

Lena  in  reply.  The  defendant's  argument  would  reduce  to  nothing  the  cor- 
rection of  the  law  on  this  subject,  supposed  to  have  been  attained  by  the  cases 
of  Defaria  v.  Sturt  and  Brotvn  v.  Boee,  In  Aakew  v.  Macreth^  it  appeared 
on  the  face  of  the  deeds,  that  CotUts  was  a  trustee  for  the  grantor,  as  well  as  for 
the  grantee,  and  the  name  of  the  grantor  was  not  stated  as  one  for  whom  he  was 
trustee.  If  trusts  are  so  complex  that  unless  they  are  fully  set  out  the  court 
cannot  judge  for  whom  the  parties  are  trustees,  it  cannot  be  sufiicient,  as  in 
Brovm  v.  Bose  it  was  held  to  be,  to  state  them  by  way  of  reference,  *'  in 
manner  therein  mentioned."  The  sounder  rule  perhaps  would  be,  that  the  act 
is  not  satisfied  by  setting  out  the  trusts  verbatim  for  the  judgment  of  the  court, 
but  is  imperative  on  the  grantee  to  declare  in  words  for  whom  any  of  the  parties 
is  tru^ee.     In  Demi  v.  Dolman  the  objection  was  palpable,  there  was  a  total 

1 1  Maul9  4-  Stlw.  534.    (5  Taunt.  587,  S.  C.  in  Cam.  Schac.] 
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omission  to  pursae  the  express  words  of  the  statate.  Money  was  declared  to 
be  *paid  to  Griffith  in  trust,  but  it  is  not  said  in  trust  for  whom.  Ceim-  r«iti  o 
mins  V.  Isaacs  is  equally  distinguishable  from  this,  the  contract  for  ^ 
insuring  the  grantor's  life  in  case  of  his  going  abroad,  at  the  grantor's  expense, 
was  part  of  the  res  gesta^  and  it  is  altogether  omitted ;  that  was  not  a  question 
whether  it  would  have  sufficed  shortly  to  notice  the  substance  of  the  stipulation, 
lu  Desenfans  v.  O^Bryen  the  trust  during  the  sixty  days  is  wholly  omitted,  for 
no  one  could  conceive  that  trust  to  be  intended  under  the  expression  **  usual 
powers  of  entry  and  distress,"  which  would  naturally  mean  an  entry  and  disuress 
by  the  annuitant  himself.  Bradford  v.  Burland  is  equally  inapplicable,  for 
there  a  trust  during  twenty  days  is  entirely  omitted.  Here  Pigott  becomes  a 
trustee  in  no  new  shape,  or  new  character ;  there  is  only  a  reference  to  his 
former  character,  which  is  before  sufficiently  memorialised,  and  the  words  **as 
therein  mentioned"  enable  the  enquirer  to  refer  to  the  grant,  such  as  it  is 
memorialised,  and  thereby  to  see  how  Pigott  is  trustee,  and  for  whom  he  is 
trustee.  This  clause  creates  no  trust  of  which  the  trustee  had  not  before  been 
specially  named,  and  the  trust  set  out  on  the  memorial  itself.  Ltyctsttr  v. 
Lockwoody  as  now  explained,  does  not  militate  with  Defaria  v.  Sturt  and 
Broum  v.  Rose,  It  does  not  prove  that  every  trust  must  be  set  out,  nor  that  it 
must  appear  to  what  extent  the  party  is  trustee.  It  is  therefore,  no  objection, 
to  say,  that  the  trusts  in  the  deed  are  therein  more  particularly  specified  than  are 
the  trusts  in  the  memorial,  if  nothing  shows  that  the  party  is  trustee  for  any 
other  pereon  than  those  whom  the  memorial  states.  It  has  not  been  attempted 
to  argue  that  the  grant  is  vitiated  by  reason  that  the  memorial  omits  the  amount 
to  be  insured,  or  the  stipulation  that  the  insurance  must  be  effiscted  with  a  joint 
company,  not  with  an  individual;  yet,  if  every  particular  *of  the  trust  rmK\A 
were  necessary  to  be  stated,  it  would  be  fatal  to  omit  these.  This  ^ 
clause  extends  the  trust  to  another  object,  but  it  does  not  create  a  trust  for 
another  peraon,  and  the  substance  of  the  statute  has  therefore,  been  com- 
plied with. 

Cur.  adv.  vult. 

The  court  afterwards  sent  to  the  Master  of  the  Rolls  the  following  certificate: 

Having  heard  the  aiguments  of  counsel  in  this  cause,  we  are  of  opinion  that 
the  memorial  of  the  annuity  is  a  rood  and  sufficient  memorial,  as  required  hj 
law,  to  make  the  grant  of  the  said  annuity  valid. 

February  10th,  1816. 

V.  GlBBS. 

R.  Dallas. 
J.  A.  Park. 
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MEMORANDA. 


In  the  last  Mtehadtnaa  yacatioDy  Sir  .Slan  Chatnbre^  Knt.,  resigaed  his  office 
of  one  of  His  Majesty's  JujUces  of  the  Court  of  Gomroon  Pleas. 

In  the  same  vacation  died  John  Heathy  Esquire,  one  of  His  Majesty's  Just- 
ices of  the  same  court. 

In  the  same  vacation  James  AUan  Parh^  Esquire,  one  of  His  Majesty's 
counsel,  was  called  to  the  degree  of  the  coif,  and  was  appointed  one  of  his  Majes- 
ty's Justices  of  the  Court  of  Common  Pleas,  in  the  room  of  Sir  Alan  Cham" 
bre,  Knt.  He  gave  rings  with  the  motto  Qui  leget  juraque  servat.  He  soon 
after  received  the  honor  of  knighthood. 

A  little  before  the  end  of  this  term  Charles  Abbott^  of  the  Inner  Temple^ 

*5151  ^'^l^'^t  ^^  called  to  the  degree  *of  the  coif,  and  was  appointed  to  the 

-■   office  of  one  of  His  Majesty's  Justices  of  the  Court  of  Common  Pleas, 

in  the  room  of  John  Heathy  Bsquire,  deceased.     He  gave  rings  with  the  motto 

Lahore. 

In  this  term  abo  died  Sir  Henry  Dampier^  Kn^t,  one  of  His  Majesty's 
Justices  of  the  Court  of  King's  Bench* 
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MEMORANDA. 

In  the  last  Hilary  vacation,  George  Sowley  Holrayd^  of  Gray^a  Inn,  Es- 
quire, was  called  to  the  degree  of  the  coif,  and  was  appointed  one  of  His  Maj- 
esty's Justices  of  the  Court  of  King's  Bench,  in  the  room  of  Sir  Henry  Dam' 
pier,  and  gave  rings  with  the  motto  Componere  legibua  orbem.  He  soon  after 
received  the  honor  of  knighthood. 

In  the  course  of  the  same  vacation  James  Burroughs  of  the  Inner  Temple, 
Charles  Warren,  and  Jonathan  Raine,  of  Lincoln's  Inn,  James  Scarlett,  and 
William  Harrison,  of  the  Irmer  Temple,  James  Trower,  William  Cooke, 
Samuel  Fate  Benyon,  and  William  *Agar,  of  Lincoln^ s  Inn,  and  John  Bell, 
of  Gray*s  Inn,  Esquires,  were  appointed  His  Majesty's  counsel  learned  in  the 
law ;  and  Charles  fVethereU,  of  Lincobi^s  Inn,  Esquire,  received  a  patent  of 
precedence. 

*ln  the  same  vacation,  died  Sir  Simon  Le  Blanc,  Knt.,  one  of  His  r^^Kyt 
Majesty's  Justices  of  the  Court  of  King's  Bench.  ^ 

In  the  course  of  the  same  vacation  John  Vaughan,  Esquire,  Seijeant  at  Law, 
Her  Majesty's  Solicitor-General,  was  appointed  one  of  His  Majesty's  Serjeants 
at  Law :  he  was  soon  after  appointed  Attorney-General  to  her  Majesty  in  the 
room  of  George  Hardinge,  Esquire,  deceased,  who  was  one  of  his  Majesty's 
counsel,  and  Chief  Justice  of  the  Brecknock  circuit. 

On  the  second  day  of  Easter  term,  Cliarles  Abbott,  Esquire,  resigned  the 
office  of  one  of  his  Majesty's  Justices  of  the  Court  of  Common  Pleas.  He  was 
shortly  after  appointed  one  of  his  Majesty's  Justices  of  the  Court  of  King's 
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Bench,  in  the  room  of  Sir  Siman  Le  BlanCy  Knight,  deceased.  And  upon  th&t 
occasion  he  received  the  honor  of  knighthood. 

In  this  term,  James  Burroughs  Esquire,  one  of  his  Majesty's  counsel,  was 
called  to  the  degree  r>f  the  coif,  and  was  appointed  one  of  his  Majesty's  Justices 
of  the  Court  of  Goir.mon  Pleas,  in  the  room  of  Charles  Mbott^  Bsquire.  He 
gave  rings  with  the  motto  Ltgibus  Emendes, 


MOORE  €t  al.  Assignees  of  SHEATH  et  al.  v.  WRIGHT. 

[3  Marsh.  209.  S.  C] 

Where  a  person  produces  notes  issued  by  bankers  since  become  bankrupts,  and  proves 
that  payments  yrere  made  to  him  to  that  amount  in  notes  of  that  bank  shortly  before 
the  bankruptcy,  that  is  evidence  to  be  left  to  a  jury,  whether  he  did  not  hold  these 
identical  notes  at  the  time  of  the  bankruptcy. 

Thb  plaintiffij  were  the  assignees  of  the  effects  of  Messrs.  Sheath^  who  had 
been  bankers,  and  had  become  bankrupts,  and  they  brought  this  action  to  recover 
a  balance  due  £'om  the  defendant,  who  had  an  account  open  with  the  bankrupts, 
and  a  credit  allowed  him,  for  the  balance  of  that  account  due  to  the  bankrupts. 
*5181  ^^  ^^  Lincoln  spring  assizes,  1816,  before  Richards,  B.,  the  *plain- 
^  tiffs  proved  a  balance  of  704/.  due  from  the  defendant  at  the  time  of  the 
bankruptcy.  The  defendant  proposed  to  set  olf  notes  of  Sheathes  bank,  which 
he  produced  to  the  amount  of  716/.,  and  proved  that  various  sums  had  been 
paid  him  in  notes  of  that  bank  by  different  persons  to  the  amount  of  848/.  at 
various  periods  from  the  4th  to  the  27th  of  June,  the  bankruptcy  happening 
early  in  July,  but  he  did  not  identify  the  notes  produced  to  be  those  which  lie 
then  received.  For  the  plaintiffs,  to  rebut  this  evidence,  it  was  proved  that  the 
bankrupts  on  tlie  16th  o[June,  pressed  the  defendant,  who  had  then  overdrawn 
his  credit,  to  reduce  his  balance,  that  he  lived  within  a  very  short  distance  of 
the  bank,  so  that  he  might  easily  lodge  there  any  notes  which  he  had,  and  that 
he  had  discounted  with  them  a  bill  for  100/.  a  very  few  days  before  the  bank- 
ruptcy. Richards,  B.,  left  the  case  to  the  jury  upon  this  evidence,  to  say  whe- 
ther the  notes  produced  were  in  the  defendant's  possession  at  the  time  of  the 
bankruptcy,  and  they  found  that  they  were,  and  gave  their  verdict  for  the 
defendant. 

Vaughan,  Serjt.,  in  this  term  moved  to  set  aside  the  verdict  and  have  a  new 
trial,  contending  that  it  was  necessary  that  the  defendant  should  identify  the 
notes  which  were  the  subject  of  the  set-off,  and  show  that  they  were  in  his 
hands  before  the  bankruptcy.  The  circumstances  given  in  evidence  rendered 
the  conclusion  extremely  improbable  which  the  jury  had  drawn. 

GiBDS,  C.  .T.  There  is  no  doubt  on  the  law  of  this  case.  This  is  an  action 
brought  by  the  assignees  of  a  bankrupt  against  a  creditor  of  theirs,  who  seeks  to 
set  off  against  their  claim  notes,  which,  he  says,  were  in  his  custody  at  the  time 
of  the  bankruptcy,  and  which  are  in  his  custody  when  the  action  is  tried. 
Prima  facie,  that  is  a  case  for  the  defendant,  if  he  follows  it  with  some  proof 
*5I91  ^^^  ^^^^  vfere  in  his  custody  at  the  time  of  the  bankruptcy.  *Very 
-*  particular  evidence  of  that  fact  is  not  to  be  expected,  nor  that  it  should 
be  brought  quite  home  to  the  time  of  the  bankruptcy.  It  does  not  appear  that 
the  defendant  did,  shortly  before  the  bankruptcy,  from  time  to  time  receive 
notes  to  the  whole  amount  of  the  set-off  claimed.  On  the  other  side  are  to  be 
weighed  the  probabilities  urged  by  the  plaintiff's  counsel,  that  the  notes  were 
not  t!ien  in  the  defendant's  custody;  they  were  to  be  put  to  the  jury,  and 
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no  doubt  were  ably  put  to  them,  but  those  aiguments  Eaving  been  uiged  to 
the  jury,  and  they  having  decided  on  them,  there  in  no  reason  to  disturb  the 
verdict. 
The  rest  of  the  court  concurred  in 

Refusing  the  role. 


BAKER  et  al.,  Assignees  of  GREGORY,  a  Bankrupt,  v.  LANGHORN  et  aL 

[2  Marsh.  215.  S.  C] 

SemhUt  that  an  insnrance  broker  cannot  set-off  against  premiams  due  to  the  assignees  of  a 
bankrupt  on  policies  underwritten  by  the  bankrupt,  losses  which  oi^curred  before  the 
bankruptcy,  though  the  policy  was  effected  in  the  broker's  name  as  agent. 

This  action  was  tried  at  the  sittings  afler  Hilary  term,  1816,  before  GiiAi^ 
C.  J.  It  was  brought  by  the  assignees  of  a  bankrupt  underwriter,  to  recover 
premiums  on  policies  underwritten  by  the  bankrupt  for  the  defendant,  who  was 
an  insurance  broker.  The  defence  was  a  set-off  for  a  loss,  which  happened 
before  the  bankruptcy,  on  the  ship  VUhome^  on  a  policy  underwritten  by  the 
bankrupt,  and  effected  by  the  defendants  "as  agents,  as  well  in  their  own 
names  as  in  the  names  of  all  others  whom  it  might  concern."  The  interest  was 
in  Mr.  Mann.  There  had  been  an  adjustment  of  this  loss  between  the  defend- 
ants  and  the  bankrupt  Oregory,  but  it  proceeded  on  a  false  supposition  that  the 
ship  had  been  lost  when  sne  was  not  lost,  and  the  adjustment  was,  therefore, 
struck  off;  the  ship  was  afterwards  *really  lost.  It  was  contended  by  r«eoA 
Lena,  Serjt.,  that  the  defendants,  who  had  no  del  credere  commission,  '- 
not  having  effected  this  policy  for  their  own  benefit,  but  as  agents  for  others, 
were  not  entided  to  setoff  this  loss.  And  the  jury  found  a  verdict  for  tho 
plaintiffs,  4  Campb,  396. 

Shepherd^  Solicitor-General,  now  moved  to  set  aside  the  verdict  and  have  a 
new  trial,  or  enter  a  nonsuit.  He  contended  that  the  result  of  the  cases  was, 
that  where  a  policy  is  effected  in  the  name  of  the  assured  only,  there  the  broker 
had  no  right  to  set-off  a  loss  against  premiums  due  to  the  underwriter.  Here 
the  broker  can  neither  sue,  nor  prove  the  debt  under  a  commission,  unless  the 
case  has  additional  facts  belonging  to  it,  as  adjustment,  or  the  like,  to  enable 
the  broker  to  sue  or  set-off;  it  is,  therefore,  necessary  that  something  equivalent 
to  payment,  as  an  ascription  in  account,  should  take  place ;  but  where  the  broker, 
as  in  this  instance,  effects  the  policy  in  his  name,  there  he  had  a  right  to  set-off 
the  loss.  Koster  assignees  of  Swan  v.  Eason^  2  Maule  ii  Selw.  112.  The 
want  of  a  del  credere  commission  could  make  no  difference.  The  principal, 
indeed,  has  always  a  right  to  step  in,  and  say,  I  am  the  principal,  and  the  under- 
writer must  pay  me  only.  And  if  it  is  a  hard  thing  that  in  the  one  case  the 
underwriter  should  be  told,  when  it  is  against  his  interest,  that  he  owes  the 
money  to  the  broker,  and  that  in  another  case  the  principal  should  come  in,  and 
say  you  owe  it  to  me,  according  as  one  or  the  other  course  is  the  least  beneficial 
to  the  underwriter,  yet  the  underwriter  submits  himself  to  that  hardship,  when 
he  underwrites  a  policy  in  this  form.  If  the  consequence  were  otherwise,  an 
underwriter  might  always  say,  when  he  underwrites  a  policy  in  this  form,  that 
he  will  not  be  sued  by  the  ^principal  for  the  loss;  for  the  broker  owes  r^eni 
him  more  for  premiums;  but  when  he  underwrites  a  policy  effected  in  ^ 
the  broker's  name,  but  for  the  benefit  of  all  interested,  he  has  no  right  to  pre- 
clude them  of  their  beneficial  interest  therein.  The  broker  might,  by  reason 
of  his  right  of  action,  perhaps,  release,  but  the  court  would  restrain  him.    Hera 
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the  broKen  would  hare  a  right  to  sue;  and  if  to  sue,  it  follows  that  they  would 
have  a  right  to  prove  the  loss  as  a  debt  to  themselves  under  the  commission 
against  Gregory^  and  if  they  might  do  that,  why  may  not  they  also  setoff*,  if 
the  principal  does  not  previously  step  in  and  prevent  it? 

GiBBS,  G.  J.  The  adjustment  may  be  laid  out  of  the  case,  because  afler  the 
time  when  the  ship  was  supposed  to  be  lost,  she  was  seen,  and  the  adjustment 
was  struck  off.  It  is  within  our  memory  that  the  rule  has  been  established, 
that  a  broker  could  in  any  case  set  up  his  right  to  a  loss.  We  have  taken  our 
spring  from  the  case  of  Grove  v.  Dubois^  1  Term  Rep.  1.12,  and  we  refer  all 
these  distinctions  to  that  case.  We  suppose  that  case  proceeded  upon  some 
principle.  I  wish  I  could  discover  that  principle.  I  think  the  mistake  in 
Grove  v.  Dubois  was,  to  suppose,  that  he  who  is  only  liable  in  the  second 
instance  on  the  failure  of  the  original  debtor,  could  in  any  case  be  considered  as 
the  original  debtor  him8,elf.  But  in  this  case  it  is  also  to  be  considered,  that  an 
account  of  these  premiums,  containing  tlie  sum  in  question,  was  produced,  and 
exhibited  to  the  defendant,  which  he  over  and  over  again  promised  to  pay,  and 
there  was  not^  till  a  very  late  period  in  the  transaction,  any  attempt  to  claim  a 
setoff;  and  I  think  the  jury  may  be  justified  in  their  verdict  on  this  ground,  that 
*B22n  ^^  P^^y*  ^^^  ^^  ^^U  acquainted  with  the  facts  of  his  own  case,  *upon 
-^  a  full  knowledge  of  them,  for  a  long  time  admitted  that  he  had  no  claim ; 
and  after  lulling  the  other  party  to  sleep,  he  ought  not  to  be  permitted  to 
establish  his  set-off. 

Rule  refused. 


PEWTRISS  t;.  AUSTEN, 

[2  Marsh.  217.  S.  C] 

A  eoant  for  a  deceit,  averring  that  the  defendant  represented  to  the  plaintiff  that  his  lessor 
required  1501.  premium  for  a  lease,  whereas  he  required  only  100/.,  whereby  the  defend- 
ant fradttlenily  obtained  from  the  plaintiff  and  converted  to  hia  own  use  50/.,  is  sufficient* 

The  plaintiff  declared,  that  whereas  he  had,  at  the  defendant's  request, 
employed  him,  (not  saying  for  hire  or  reward,)  to  endeavor  to  obtain  for  the 
plaintiff  from  E,  Johnson  a  new  lease  of  certain  premises  at  a  premium,  and 
it  thereupon  became  the  defendant's  duty  to  render  to  the  plaintiff  a  true  account 
of  the  terms  on  which  he  had  obtained  such  lease;  yet  the  defendant,  not 
regarding  his  duty,  falsely  and  fradulently  represented  and  pretended  to  the 
plaintiff,  that  Johnson  required,  and  was  to  be  paid,  150/.  for  granting  such 
lease;  whereas  he  required  and  was  to  be  paid  a  much  less  sum,  to  wit,  100/., 
as  the  defendant  well  knew ;  and  the  defendant,  by  means  of  his  false  and 
fraudulent  representation,  obtained  from  the  plaintiff,  and  converted  to  his  own 
use,  the  sum  of  50/.  After  verdict  for  the  plaintiff,  at  the  sittings  after  Hilary 
term,  1816,  before  Gibbs,  C.  J.,  Shepherd,  Solicitor-General,  now  moved  in 
arrest  of  judgment,  upon  the  ground  that  the  count  did  not  state  that  the 
defendant  obtained  from  the  plaintiff  either  the  150/.  or  the  100/.,  but  only  50/., 
which  must  be  intended  of  parcel  of  the  100/.  which  the  plaintiff  was,  on  his  own 
showing,  bound  to  pay.  If  he  had  shown  that  this  50/.  was  over  and  above 
the  100/.,  it  would  have  sufficed.  But  unless  the  adverb  **  fradulently"  will 
supply  the  place  of  an  averment  of  fact,  the  plaintiff  shows  no  injury  sustained. 
*'5231  *^iBBs,  C.  J.  It  seems  to  me  that  there  is  enough  stated  to  a  com- 
-^  inon  intendment  to  charge  the  defendant.    The  declaration  states  that  it 
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^vas  the  defendant's  duty  to  make  as  good  a  bargain  with  E*  Jokmon  as  he 
could,  and  to  acquaint  the  plaintiff  with  the  terms  of  the  contract;  it  charges 
that  he  represented  to  the  plaintiff  that  Johnson  was  to  be  paid  150/., 
M'hereas  he  was  only  to  be  paid  100/.:  there  ends  the  charge  of  misrepresenta- 
tion: what  follows  is  only  a  statement  of  the  mischief,  which,  by  that 
misrepresentation  the  defendant  was  enabled  to  practise  on  the  plaintiff.  I 
think  that  the  50/.  mentioned  in  this  allegation  '*that  the  defendant  thereby 
fradulently  obtained  and  converted  to  his  own  use  the  sum  of  50/.,*'  must 
have  been  the  50/.  over  and  above  the  100/.  which  was  to  be  paid  to  Johnson; 
and  I  think  that,  especially  after  verdict,  this  is  sufficient;  and  if  these  facts 
had  not  been  proved,  the  jury  would  not  have  been  warranted  in  the  verdict 
they  found. 

Dallas,  J.  The  allegation  that  the  plaintiff  was  thereby  defrauded  of  50/. 
sufficiently  conveys  to  my  understanding  that  proposition  which  the  Solicitor- 
General  contends  must  appear  on  this  record,  namely,  that  by  means  of  the 
false  and  fraudulent  misrepresentation,  damage  to  the  amount  of  50/.  has  accrued 
to  the  defendant. 

Park  and  Burrouoh,  Js.,  concurred  in  thinking  that  the  judgment  onght  not 
to  be  arrested. 

Rule  refused. 


♦TAYLOR  V.  ZAMIRA.  [♦524 

[2  Marsh.  220.] 

Tu  an  avowry  for  rent,  it  is  a  good  plea,  that  before  the  lessor  had  any  thing  in  the  land, 
a  termor  granted  an  annuity  or  rent-charge,  and  granted  and  covenanted  that  the 

grantee  might  distrain  on  the  premises;  that  the  annuity  was  in  arrear,  and  the  erantee 
emanded  it,  and  threatened  distress;  and  the  plaintiff  paid  her  the  amount  of  tae  rent 
then  due  to  the  avowant,  and  so,  nothing  in  arrear. 

In  replevin  for  taking  the  plaintiff's  goods  in  his  dwelling-house,  the  defend- 
ant made  cognizance  as  the  bailiff  of  //.  B.  Carpue,  under  a  demise  at  35/.  rent, 
payable  quarterly,  for  8/.  15^.  for  a  quarter's  rent,  due  the  25th  of  Marchf  1813. 
The  plaintiff  pleaded,  that  before  that  demise,  •/.  Ridtout  being  seised  in  fee  of 
one  undivided  fourth  part  of  the  place  in  which,  &c.,  and  W.  TothUl  being 
seised  in  fee  of  another  undivided  fourth  part  thereof,  before  that  demise,  on  the 
18th  of  May^  1802,  by  two  several  indentures,  the  one  between  «7.  Rideout  and 
S.  S.  Sliil,  and  the  other  between  PF.  TothUl  and  S.  S.  SHU,  Rideout  and 
TothUl  severally  demised  to  <^/t7/  their  respective  undivided  fourth  parts  for 
two  several  terms  of  ninety-nine  years :  that  StUl  entered  and  was  possessed 
prout,  and  before  the  demise  in  the  cognizance  mentioned,  on  the  24th  of  June, 
1803,  by  indenture,  S,  S,  StUl  transferred  and  set  over  unto  Henry  StUl  the 
said  two  several  undivided  fourth  parts  of  the  said  place  in  which,  &c.  for  the 
residue  of  those  terms :  that  H.  SiUl  entered  and  was  possessed  prout,  and 
before  the  demise  in  the  cognizance  mentioned,  and  before  H.  B,  Carpue  had 
any  estate  or  interest  in  the  place  in  which,  &c.,  on  the  22d  of  December^  1807, 
by  indenture  between  H,  StUl,  1.,  Margaret  Knowles,2.<f  S,  S.  StiU,  3.,  John 
Tucker,  4.,  and  Alary  Knowles,  Mary  StUl  the  elder,  and  Mary  StUi  the 
younger,  5.,  H,  StUl  assigned  the  said  two  undivided  fourtli  parts  to  J,  Thicker 
for  the  respective  residues  of  those  terms  of  ninety-nine  years;  and  /.  7\icker 
by  that  indenture  granted  to  M,  Knowles,  M,  StUl,  and  M.  StUl  the  younger, 
tiieir  survivors  and  survivor,  one  annuity,  clear  yearly  rent  charge,  or  annual 
♦sum,  of  one  hundred  and  two  pounds,  sixteen  shillings,  to  be  yearly  ry^os 
issuing,  payable,  and  taken  by  M,  Knowlts  during  her  life,  and  after  ^ 
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lier  death  by  M.  Stilly  for  her  own  solo  and  separate  use,  and  after  both  their 
deaths  by  M,  Still  the  younger,  out  of,  and  charged  upon  those  two  undivided 
fourtli  parts  of  the  place  in  which,  &c.,  payable  on  the  25th  of  March  and  tiie 
29th  of  September:  and  for  the  better  securing  the  payment  thereof, «/.  Tucker 
granted  and  covenanted  to  and  with  RL  Knowles,  AL  Stilly  and  i)/.  Sliii  the 
younger,  their  survivors,  &Ai.  that  in  case  tlie  annuity,  or  any  part,  should  be 
unpaid  by  twenty-one  days,  then  they,  their  survivors  or  survivor,  unto  and 
upon  the  messuages  and  premises  thereby  charged,  might  enter,  and  distrain  for 
the  same  annuity  and  all  arrears,  and  the  distresses  there  found  might  take, 
lead,  drive  away,  and  impound,  and  in  pound  detain,  until  the  annuity  and  all 
arrears  and  costs  attending  the  distress  should  be  fully  paid ;  and  in  default  of 
payment  in  due  time  after  distress,  might  appraise,  sell,  or  dispose  of  such  dis- 
tresses, or  otherwise  act  therein  according  to  law,  in  all  respects  as  landlords 
are  authorized  to  do  in  respect  to  distresses  for  rent,  to  the  intent  that  thereby 
they  respectively  might  be  paid  their  annuity,  arrears,  and  costs :  that  J.  Tuckc%' 
entered  and  was  possessed  prout^  subject  to  such  annuity;  and  that  afterwards, 
and  before  the  time  when,  ^.,  on  the  29th  of  September^  1812,  a  sum  of 
money  exceeding  the  arrears  of  rent  in  the  cognizance  mentioned,  viz.  205/. 
12^.  for  two  half-yearly  payments,  became  due  from  T\icker  to  M,  Knowhs  ; 
and  she  thereupon,  afterwards,  and  before  the  time  when,  &c.,  on  the  26th  of 
March^  1813,  demanded  payment  of  those  arrears  from  the  plaintiff,  being  the 
occupier  of  the  place  in  which,  &c.,  and  threatened  to  distrain  upon  the  plain- 
tifi'^s  goods  in  the  said  dwelling-house ;  whereupon  the  plaintiff,  in  order  to  pre- 
*52n   ^^"^  ^^  goods  in  the  place  in  which,  *^c.  from  being  distrained,  before 

^^  the  time  when,  &c.,  paid  M,  Knowles  8/.  15«.,  the  rent  so  in  arrear  as 
the  cognizance  alleged,  as,  and  for,  and  in  part  payment  of  the  arrears  of  tlie 
annuity  so  due.  And  so,  no  part  of  the  sum  of  8/.  15«.  of  the  rent  aforesaid 
was  in  arrear  to  H,  B.  Carpue  in  manner  alleged.  To  this  plea  the  defendant 
generally  demurred,  and  the  plaintiff  joined  in  demurrer. 

Faugharit  Serjt.,  in  support  of  tlie  demurrer^  contended  that  this  plea  was 
bad,  because  it  amounted  in  substance  to  a  plea  of  nU  habuit  in  tenenientis,  and 
it  could  not  be  held  good,  without  virtually  repealing  the  statute  11  6.  2.  c.  19. 
Before  that  act  an  avowant  in  replevin  for  rent  was  obliged  to  show  a  title  in 
fee,  and  if  his  title  consisted  of  many  facts,  the  plaintiff  might  traverse  either  of 
them ;  the  intent  of  that  act  was,  not  merely  to  enable  the  lessor  to  give  his  title 
in  evidence  on  a  general  allegation  of  tide,  but  that  the  title  should  not  be  at  all 
put  in  issue.  The  mere  question  on  this  record,  is,  whether  the  plaintiff  held 
ibr  tlie  term  alleged  in  the  cognizance :  the  interest  which  the  tenant  sets  up,  is 
not  a  title  subsequently  grown,  but  a  prior  title,  which,  if  the  annuitant  had  it 
at  the  time  of  the  demise,  shows  that  the  landlord  had  then  no  tide.  It  is  a 
maxim,  that  a  tenant  cannot  dispute  his  landlord's  tide.  Syllivan  v.  Stradlingy 
2  Wills.  308.  Palmer  v.  Ekiris,  2  Str.  817.  S.  C.  Lord  Raym.  1550.  Par- 
l(cr  V.  Mannings  ace,  7  Terra  Rep,  539.  Lord  Kenyon^  C.  J.,  says,  "  The 
defendant,  who  has  occupied  the  premises  in  question  for  five  years,  and  taken 
all  the  profits  of  the  estate  during  that  period,  on  being  called  upon  for  rent, 
refuses  to  pay,  because,  (he  says,)  the  lessor  had  no  right  to  confer  a  title  ou 

*5271  ^'"^'  ^"^  ^^  ^^^  ^^  ^^^  *  '^^^  *case8  cited  on  behalf  of  the  defendant 
^  do  not  prove  that  it  is.  If,  indeed,  the  defendant  had  been  evicted,  to 
be  sure,  he  could  not  have  been  compelled  to  pay  rent;  and  he  might  have 
pleaded  that  fact  in  answer  to  the  plaintiff's  demand."  A  tenant,  indeed,  may 
show  that  his  landlord's  tide  has  expired,  but  he  cannot  in  any  case  say,  that 
when  his  landlord  demised,  he  had  no  title.  In  Palmer  v.  Ekins  it  is  not  added 
that  he  evicted.  Sapsford  v.  Fletcher^  4  Term  Rep.  513,  is  mainly  distin- 
guishable. Lord  Kenyori'e  judgment  in  that  case  is  perfecdy  consistent  with 
the  plaintiff's  title,  liiere  it  was  held  that  the  tenant  might  set  up  a  payment 
to  the  ground-landlord,  made  under  a  threat  of  distress.  But  this  is  no  payment 
for  the  lessor;  this  is  a  disclaimer  of  his  tide,  it  shows  that  die  whole  rem,  and 
Vol.  I.— 03.  3  Q  2 
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much  more,  is  due  to  another ;  it  is  bottomed  in  a  denial  of  his  title.  It  b  bet- 
ter that  a  rare  instance  should  occur,  wherein  a  tenant  takes  a  farm  by  a  bad 
title,  and  pays  rent  twice;  for  he  may,  of  course,  recover  it  back  again,  or  have 
a  compensation  against  the  other  for  affirming  that  he  had  a  good  title.  At  all 
events  this  plea  is  bad,  for  if  this  be  a  payment  to  the  landlord,  it  may  be  given 
in  evidence  on  the  general  plea,  that  nothing  is  in  arrear. 

lA!n8,  Serjt.,  cotUra,  was  stopped  by  the  court. 

GiBBs,  C.  J.  None  of  this  court  have  the  least  doubt  on  the  point  on  which 
the  avowant's  counsel  very  properly  rested  his  aigument,  thatnt/  habuU  in  Uru- 
vteiUis  is  in  no  case  an  answer  to  an  avowry  for  rent,  or  to  an  action  of  cove- 
nant for  rent;  but  he  was  mistaken  in  the  corollary  he  wished  to  raise  from  that 
proposition.  In  every  plea  of  eviction  there  is  an  averment  that  the  lessor  had 
not  a  perfect  title  when  he  demised,  *but  that  fact  alone  would  not  suf-  (-•590 
iice;  to  constitute  a  plea,  to  it  must  be  added  the  fact,  that  the  lessee  ^ 
was  in  consequence  evicted ;  the  whole  is  a  defence ;  the  avowant's  counsel 
argues,  that  because  nil  habuit  in  tenementis  alone  is  not  a  defence,  therefore, 
it  cannot  be  a  part  of  any  other  defence.  The  question  is,  whether  the  fact, 
that  the  tenant  was  called  on  by  the  annuitant,  under  a  threat  of  distress,  to  pay 
off  ttie  arrears  of  the  annuity,  and  did  pay  them  off  accordingly,  being  added  10 
the  other  fact  of  the  lessor's  defect  of  title,  be  not  a  good  plea.  Saps  ford  v. 
Flttcher  is  decisive,  that  if  the  plaintiff  had  held  land  subject  to  rent  due  to  a 
superior  landlord,  and  the  tenant  had  been  threatened  with  a  distress  by  that 
superior  landlord,  he  might  pay  it,  and  claim  to  have  it  allowed  as  a  payment 
to  his  immediate  lessor ;  and  the  only  difference  is,  that  there  the  lessor  Vras 
personally  liable  to  that  rent,  here  the  land  only  is  shown  to  be  liable ;  and  if 
that  circumstance  made  any  distinction,  we  would  hear  the  case  further,  but  my 
brothers  concur  with  me,  that  nothing  can  rest  on  that  distinction.  Here  the 
case  is,  that  this  land  was  subject  to  a  burthen  in  the  hands  of  the  defendant 
himself;  for  before  the  defendant  demised  to  tJie  plaintiff,  the  land  was  subject 
to  a  burthen  of  paying  tliis  rem;  and  it  being  subject  thereto,  he  let  it  to  the 
plaintiff,  as  if  it  were  free  from  that  prior  burthen,  under  a  rent  payable  to  him- 
self; and  when  he  calls  for  payment,  payment  is  refused,  on  the  ground  that  he, 
the  tenant,  has  paid  the  burthen  to  another,  from  which  the  land  ought  to  have 
been  free  when  the  defendant  let  it  to  him.  If  he  had  not  paid  that  burthen, 
the  liability  of  the  land  to  it  would  have  been  no  plea;  for  then  it  would  amount 
only  to  the  plea  of  nt/  habuit  in  tenementis;  but  when  he  adds  that  the  annui- 
tant threatened  to  exercise  his  right  of  distress,  we  tliink  the  two  facts  combiueJ 
together  do  constitute  a  complete  defence. 

^Dallas,  J.  The  substantial  question  is,  whether  payment  to  a  per-  r«529 
son  who  has  the  first  charge  on  the  land,  be  not  payment  to  the  imme-  *- 
diate  landlord,  so  as  to  leave  no  rent  in  arrear.  The  suggestion  that  this  was  a 
voluntary  payment,  is  disaffirmed  by  the  averment  of  compulsion,  and  the  pay- 
ment, therefore,  is  equivalent  to  a  payment  to  the  ground-landlord.  Upon  the 
principle,  I  have  no  doubt:  if  there  were  any,  it  is  decided  by  Sapuford  v. 
Fletcher, 

Park,  J.  I  should  be  sorry  if  there  were  any  inveterate  rule  of  law,  which 
prevented  the  defendant  from  recovering  in  this  case.  Syllivan  v.  Slradlin^ 
has  been  relied  on,  as  decidhig  that  nil  habuit  in  tenementis  is  no  plea,  but  thn 
plea  is  compounded  of  that  fact  and  other  things,  and  is  a  good  plea.  In  a  late 
case,  {Rogers  v.  Pitcher,  ante,  vi.  202,)  in  this  court,  the  substance  of  the 
defendant's  argument  was,  that  the  plea  amounted  to  nil  habuit  in  tenementis, 
but  the  court  held  otherwise.  Here  is  a  compulsory  payment  under  a  threat 
of  distress,  and  in  Sapsford  v.  Fietcher  there  was  no  more. 

BuRROUOH,  J.,  was  of  the  same  opinion.  Carpue,  consistently  with  the  plea 
in  bar,  had  a  good  title  to  create  the  title  under  him.  The  land  was,  therefore, 
liable  to  distress ;  no  one  can  doubt  about  that.  If  premises  be  liable  to  a 
distress,  the  tenant  has  a  right  to  pay  the  charge  to  which  they  are  liable ;  and 
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the  plaintlflf  having  so  paid  the  annuity,  has  a  right  to  deduct  from  his  rent  the 
sum  so  paid ;  and  if  the  payment  had  exceeded  the  rent  due,  it  appears  to  me 
that  he  might  have  brought  (usumpsit  against  the  defendant  for  the  surplus. 
The  defendant's  counsel  felt  the  difficulty  of  this  case,  and,  therefore,  took  in 
his  argument  the  course  he  did.     The  judgment  must  be  for  the 

PlainUff.t 

t  [See  3  Barn.  Si  Aid.  516,  Stubb§  v.  Paraatu.  1  Brod.  Sl  Bing.  37,  Andrew  v.  Hancock.] 


•530]  *WALKER  v.  WILLOUGHBY. 

[2  Marsh.  230.    S.  C] 

The  court  will  not  discharge  a  defendant  arrested  by  a  wron^  Christian  name,  who  has 

signed  that  name  in  dealing  with  the  plamtiff. 

Onslow,  Serjt.,  had  obtained  a  rule  niai^  on  the  authority  of  fPUks  v.  Llorck^ 
ante,  ii.  399,  to  discharge  the  defendant  out  of  custody,  upon  the  ground  that  he 
had  been  arrested  by  the  name  of  ^tZ/tam,  whereas  his  baptismal  name  was 
Hans  fVilliam,  which  rule 

S/iepkerd^  Solicitor-General  now  dischai^d,  upon  an  affidavit  that  the 
defendant  had  sent  the  plaintiff  orders  for  the  goods  for  which  the  action  was 
brought,  by  notes  signed  fV,  ffiliougkby  only,  and  tliat  the  plaintiff  did  not 
know  his  name  was  Hans.  This  evidence,  as  it  would  suffice  to  prove  a 
replication  in  abatement  that  he  was  known  as  well  by  the  one  name  as  the 
other,  so  would  it  suffice  to  repel  tlie  present  application. 

Onslow  in  support  of  his  rule. 

Rule  discharged.! 

t  [See  3  Campb.  108,  Price  v.  Harwood,] 


(IN  THE  EXCHEQUER  CHAMBER.) 


MARTIN  V.  EMMOTE.    In  Error. 

[2  Marsh.  230.    S.  C] 

Where  an  entire  verdict  passes  in  covenant  for  liquidated  freight,  payable  at  a  certain  date 
after  delivery,  and  for  unliquidated  damages  for  detention  of  the  ship,  the  court  cannot 
sever  them  in  order  to  give  luterost  on  the  freight. 

Upon  affirmance  in  error  from  the  Court  of  King's  Bench  of  an  entire  judg- 
ment in  covenant  on  a  charter-party  on  several  breaches,  one  of  which  was 
*&^n  *^'^^  1500/.,  specifically  recoverable  as  freight,  and  payable  at  so  many 
J  days  after  delivery  which  was  equivalent  to  a  day  certain,  and  another 
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went  to  recover  a  compensation  for  delay  in  unloading  the  ship,  beyond  the  lay 
days  stipulated,  Taddy  moved  for  interest  on  the  freight,  suggesting  that  the 
court  could  by  the  aid  of  the  record  separate  the  specific  sum  of  1500/.,  from 
the  residue  of  the  damages,  which  were  unliquidated.     But 

The  court  held  that  as  the  damages  were  entire,  they  could  not  sever  them, 
and  refused  the  application. 


HUMPHRIES  t;.  WILLIAM  WINSLOW. 

[2  Marsh.  231.  S.  C] 

Affidavit  to  hold  to  bail,  atatinff  that  the  defendant  is  indebted  to  the  plaintiff  as  mff/fflea 

on  a  bill  drawn  by  a  stranger,  is  insufficient. 

The  Solicitor-General  had  obtained  a  rule  nisi  to  discharge  the  defendant 
out  of  custody  upon  the  ground  that  the  affidavit  made  to  warrant  the  arrest  was 
defective,  in  stating  that  the  defendant  was  indebted  to  the  plaintiff,  who  was 
indorsee,  on  a  bill  of  exchange  drawn  by  T,  ffinsloWf  not  showing  in  what 
relation  the  defendant  stood  to  that  bill,  so  as  to  be  thereon  indebted. 

Best,  Serjt.,  endeavored  to  show  cause ;  but  the  court  held  the  affidavit 
insufficient,  and  adhering  to  their  invariable  practise  of  refusing  to  permit  supple- 
mental affidavits  to  be  filed  in  such  case, 

Dischaiged  the  rule. 


•HILL  t;.  ROE.  [*532 

[2  Marsh.  257.  S.  C] 

If  a  defendant  changes  his  attorney  without  leave  of  the  court,  and  gives  notice  of  new 

bail,  the  plaintin  may  prevent  them  from  justifying. 

Blosset,  Serjt.,  moved  to  justify  bail.  Vaughan,  Serjt.,  opposed  it  on  the 
ground  that  the  defendant  had  before  given  notice  of  bail,  and  had  since  changed 
his  attorney  without  notice  to  the  plaintifif  or  leave  of  the  court,  and  had  given 
notice  of  new  bail  by  a  new  attorney. 

GiBBS,  C.  J.,  referred  to  Macpherson  v.  Roriaon,  Doug.  217,  and  Ray  v.  Dt 
Mattos,  2  W.  61.  1323,  and  held  the  objection  fatal ;  but  the  court  showing  a 
disposition  to  give  time  for  further  notice,  and  for  tlie  bail  to  come  up  again, 

Vaughan  waived  the  objection,  and  put  his  questions  to  the  bail. 
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6ILLIN6HAM  et  al.  Assignees  of  HAYWARD,  a  Bankrupt,  v.  LAING. 

[2  Marsh.  236.  S.  C] 

A  servant  of  the  proprietor  of  a  newspaper,  subject  to  dismissal  at  pleastire,  who  daily 
direcrs  the  number  of  copies  to  be  printed,  purchases  the  whole  impression,  retails  them, 
and  is  paid  for  his  services  by  getting  Is.  6d.  per  quire  on  all  that  he  sells,  sustaining 
the  loss  which  occurs  by  those  copies  which  remain  unsold,  is  a  trader  within  the  bank- 
rupt laws. 

A  news-vender,  who  frequented  the  Royal  Exchange  for  the  purpose  of  collecting  intelli- 
gence for  a  newspaper,  appointed  a  creditor  to  meet  bini  on  ihe  Royal  Excha7iffe,  and 
afterwards  directed  a  friend,  if  the  creditor  inquired  ibere  for  him,  to  say  he  was  not 
there:  Held,  that  ihis  was  an  "otherwise  absenting  himself,"  which  constituted  an  act 
of  bankruptcy  within  the  statute  1  Jac.  1.  c.  15.  9.  2. 

So,  where  he  saw  a  creditor  at  the  theatre,  and  secreted  himself  under  the  stage  for  the 
purpose  of  avoiding  him. 

This  was  an  action  of  trover  brought  against  the  sheriff  of  Surry  by  the 
plaintiffs,  who  were  the  assignees  under  a  commission  of  bankrupt  against 
,-oo-|   Haytvardy  *to  recover  the  value  of  certain  goods  which  the  defendant 

-^  had  taken  under  an  execution.  The  defendant  contested  the  trading 
and  act  of  bankruptcy ;  and  at  the  trial  of  the  cause  at  the  sittings  after  Hilarji 
term,  1816,  before  Gibbs,  C.  J.,  the  evidence  of  the  bankrupt  being  a  trader, 
was,  that  he  purchased  the  entire  daily  impression  of  the  Courier  newspaper, 
from  the  printer  of  that  paper,  by  the  quire,  at  Qd, per  paper;  that  his  name 
was  registered  as  the  publisher  of  the  Courier  according  to  act  of  parliament ; 
that  he  sold  the  papers  again  for  his  own  benefit,  being  allowed  by  the  vendor 
l8,  6d,  per  quire  for  all  that  he  sold,  but  that  if  any  remained  unsold  the  loss 
was  the  bankrupt's,  and  he  also  gave  the  pressmen  directions  how  many  copies 
should  be  printed  on  each  day.  He  was  in  the  practise  of  sending  the  papers 
to  customers  in  the  country,  and  also  of  selling  them  to  other  venders,  who 
retailed  them.  He  was,  however,  the  servant  of  the  proprietors  of  the  paper, 
liable  to  dismissal  when  they  pleased,  though  remunerated  for  his  services  by 
this  profit  on  the  papers  he  sold.  He  sometimes  bought  a  few  copies  of  other 
newspapers,  but  the  number  was  not  considerable.  The  evidence  as  to  the 
acts  of  bankruptcy  was  two-fold :  one  occasion  was,  that  the  bankrupt  being  at 
the  Surry  theatre,  pointed  out  some  persons,  who,  he  said,  were  his  creditors, 
and  that  he  must  avoid  them,  and  went  under  the  stage  for  that  purpose  ;  one 
of  them  was  a  sheriff's  officer  who  had  come  thither  for  the  purpose  of  arresting 
him,  and  the  bankrupt  sent  him  word  that  he  would  call  on  him  on  the  following 
day  and  pay  him.  The  other  occasion  was,  that  the  bankrupt,  being  in  the 
habit  of  frequenting  the  Royal  Exchange  for  the  purpose  of  collecting  intelli- 
gence for  his  newspaper  and  having  appointed  certain  creditors  to  meet  him 
there,  desired  another  news-collector,  who  frequented  the  exchange,  if  any  of 
those  creditors  asked  for  him,  to  say  that  he  was  not  there ;  and  some  creditor 
^-^ .-.   enquiring  •there  for  him,  the  other  denied  him  accordingly.     Gibbs^  C. 

-J  J.,  had  no  doubt  but  that  a  trading  was  proved,  and  refused  to  reserve 
that  point.  His  lordship  also  thought  that  what  passed  at  the  theatre,  and  on 
the  Royal  Exchange,  were  acts  of  bankruptcy.  He  was  there,  several  of  his 
creditors  were  there ;  he  said  they  were  his  creditors,  and  he  avoided  them  : 
the  jury  would  consider  whether  his  intent  in  these  acts  were  to  delay  his 
creditors;  and  as  to  the  point  whether  this  were  the  sort  of  absenting  himself 
which  could  constitute  an  act  of  bankruptcy,  his  lordship  reserved  it,  subject 
whereto,  the  jury,  finding  that  such  was  the  bankrupt's  intent,  gave  their  verdict 
for  the  plaintiff. 

Shepherd,  Solicitor-General,  in  this  term  moved  for  a  rule  nisi  upon  several 
points  ;  first,  that  the  species  of  article  in  which  the  bankrupt  dealt  was  not  such 
as  could  constitute  him  a  trader ;  next,  that  the  amount  of  his  dealing  was  not 
sufficient  to  make  him  a  trader ;  thirdly,  that  the  profit  on  liift  dealing  was  only 
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a  mode  whereby  his  employers  paid  him  a  salary  as  their  servant,  and  that  the 
purchasing  the  papers,  being  only  one  commodity,  and  all  bought  of  his  master, 
was  not  a  dealing  by  way  of  merchandise,  like  tlie  dealing  of  a  trader,  who 
chooses  of  whom  he  shall  buy  his  goods  ;  and  as  for  the  few  which  he  bought 
of  others,  they  were  too  insignificant  to  constitute  a  trading :  next,  that  the  acts 
relied  on  were  not  acts  of  bankruptcy. 

GiBBS,  C.  J.  The  defendant's  counsel  himself  admits  that  the  question  re- 
solves itself  into  three  points.  As  to  the  first,  I  have  no  doubt  but  that  a  trad- 
ing in  newspapers  is  as  much  a  trading  as  in  any  other  commodity.  As  to  the 
second,  whether  a  servant  buying  goods  of  his  master,  and  selling  tliem  out  for 
his  own  gain,  becomes  a  trader,  I  have  no  doubt  that  he  does.  *As  to  r«eqe 
the  third,  whether  there  be  here  a  purchase  and  resale  to  a  sufficient  ^ 
amount,  here  was  a  trading  to  a  considerable  amount :  the  bankrupt  took  the 
whole  impression.  We  think  a  man  may  purchase  newspapers  of  his  master  to 
such  an  extent  as  to  make  him  a  trader  within  the  bankrupt  laws :  and  we  think 
this  man  did  trade  to  such  an  extent,  and  was  a  trader.  The  other  question, 
whether  the  denial  on  the  exchange,  and  his  secreting  himself  at  the  theatre,  be 
acts  of  bankruptcy,  is  of  much  greater  nicety,  and  I  reserved  it  to  the  Solicitor- 
General,  and  agree  that  it  ought  to  be  further  considered. 

Abbott,  J.  In  considering  this  case,  I  have  been  much  struck  with  the  ex- 
pression in  the  statute  of  1  Jac.  1.  c.  15.  *'  keep  his  or  her  house,  or  otherwise 
absent  himself:*'  it  seems  as  if  the  keeping  house  was  one  mode  of  absenting 
himself,  and  if  so,  then  the  departing  from  his  dwelling-house  being  also  ex- 
pressly mentioned,  the  otherwise  absenting  himself  must  be  by  absenting  him- 
self from  some  other  place  than  from  his  house. 

The  rest  of  the  court  concurred  in  granting  a  rule  nisi  upon  the  last  point, 
but  refused  it  as  to  the  trading. 

Best  and  Faughan,  Serjts.,  now  showed  cause  against  this  rule.  They  con- 
tended that  in  the  statute  1.  Jac.  I.e.  15.  s.  2.  **  begin  to  keep  his  or  her  house 
or  houses,  or  otherwise  to  absent  him  or  herself,"  the  words  '*  otherwise  to 
absent "  extend  to  any  mode  by  which  a  trader  withdraws  himself  from  the 
presence  of  his  creditors.  In  the  three  cases  of  Judine  v.  Da  Coasen^  1  New 
Rep.  234,  Bavly  v.  Scho/ield,  1  Maule  &,  Selw.  338,  and  Chenhoweth  v.  Hay^ 
ib.  676,  it  had  been  decided  that  the  absenting  himself  was  not  confined  to  an 
absence  from  the  dwelling-house. 

•The  SolicitOT'General  and  Lens^  Serjt.,  in  support  of  the  rule.  The  r^go- 
going  from  a  counting-house  to  a  country  house,  as  in  Judine  v.  Da  '- 
Cossen,  is  very  different  from  the  going  from  one  part  of  the  Royal  Exchange^ 
to  the  other.  If  this  be  an  act  of  bankruptcy,  a  trader  who  should  go  down  an 
unusual  street  in  his  way  home,  that  he  might  not  pass  a  creditor's  door,  would 
be  guilty  of  absenting  himself.  An  absence  from  a  place  of  trade  might  suffice, 
but  this  person  frequented  the  Royal  Exchange^  not  for  purposes  of  trade,  but 
to  collect  news.  A  case  indeed  is  cited  by  Buller,  J.,  in  ColkeU  v.  Dreeman, 
2  T.  R.  59,  where  a  person  appointed  a  creditor  to  come  to  the  house  of  a 
friend  in  Bridge-Street,  and  he  would  pay  him,  and  when  he  came,  desired  the 
master  of  the  house  to  deny  him  ;  but  that  is  very  different,  he  had  made  that 
tlie  place  of  his  abode  for  that  purpose.  The  meaning  of  **  absenting  himself" 
is  not  a  going  away  from  the  place  wherever  he  happened  to  be.  If  a  man 
seeing  a  creditor  at  the  other  side  of  a  theatre,  or  in  a  church,  or  a  house  where 
he  is  visiting,  quits  it  to  avoid  him,  or  if,  going  into  a  cofifee-house  to  collect 
news,  he  saw  a  creditor  there,  and  came  out  again,  or  if  he  refused  an  in^tition 
10  a  dinner  because  he  expected  to  meet  a  creditor  there,  would  either  of  these 
be  an  act  of  bankruptcy  ?  What  right  has  a  creditor  to  suppose  that  his  debtor 
will  at  all  these  neutral  places  be  prepared  with  the  means  of  paying  him  ?  If 
hh  calls  at  the  debtor's  house,  he  has  a  right  to  expect  he  should  there  be  fur- 
nished with  money  to  pay.  Suppose  a  merchant,  not  liking  to  meet  his  credi- 
tors, stays  at  home,  and  does  not  go  to  the  Royal  Exchange,  whither  he  othec^ 
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wise  wtiuld  have  gone,  is  that  an  act  of  bankruptcy  ?     But  there  is  no  evidence 
*5371   ^"^^  ^^^  bankrupt  did  absent  himself  *or  ever  went  away  from  the  Royal 

■^  Exchange;  he  only  desired  the  witness  to  say  he  was  gone  or  had 
not  been  there ;  a  denial  is  no  part  of  that  branch  of  the  statute  which  speaks 
of  his  absenting  himself,  and  this  denial  cannot  be  made  evidence  of  his  keeping 
liouse.  There  is  therefore,  no  act  of  bankruptcy  committed,  either  by  the  de- 
nial, or  by  any  absenting  himself;  no  case  similar  to  the  present  has  been  found. 
In  all  the  cases  hitherto  decided,  the  otherwise  absenting  himself,  is,  as  well  as  the 
beginning  to  keep  house,  and  the  departing  from  tlie  dwelling-house,  relative  to 
some  known  place  of  residence  or  business.  The  statute  returns  after  ail  these 
general  words  to  the  precise  term  of  departing  from  his  dwelling-house,  which 
indicates  that  the  absenting  is  confined  to  the  narrower  scope  of  some  fixed 
abode  and  extends  not  to  every  change  of  place.  As  to  the  fact  that  HaywanU 
appointed  these  creditors  to  meet  him  there,  and  avoid  them,  there  is  great  dif- 
ficulty in  arguing  on  that  part  of  the  case ;  it  does  not  however  appear,  that  on 
withdrawing  himself  from  this  place,  he  went  to  any  place  where  he  was  not 
to  be  found  by  his  creditors,  that  he  did  not  go  liome  and  remain  visible  there. 
As  to  the  transaction  at  the  theatre,  it  goes  no  farther  than  the  other.  The 
officer's  acquiescence  in  the  message  sent,  that  the  bankrupt  would  call  on  the 
following  day  and  pay  him,  is  much  the  same  thing,  as  if  he  had  told  him  by 
word  of  mouth. 

GiBBs,  C.  J.  The  only  question  now  is,  whether  Hay  ward,  had  committed 
an  act  of  bankruptcy.  It  has  never  been  insisted  that  he  had  confined  himself 
to  his  dwelling-house,  or  departed  from  his  dwelling-house  to  delay  his  credi- 
tors :  the  only  question  made  has  been,  whether  he  comes  within  the  terms, 
^*  otherwise  absenting  himself,"  and  to  look  at  that  question  we  must  see  the 
^'^Rl   ^^^^^io°^  ^^  ^^^  words  of  the  statute  of  1  Jac.  1  *c.  15.  which,  follow 

-'  the  statute  of  13  Elizabeth^  c,  7.,  are,  **  all  persons  that  shall  depart  the 
realm,  or  begin  to  keep  his  or  her  house  or  houses,  or  otherwise  to  absent  him 
or  herself,'*  without  saying  from  whence ;  and  then,  having  gone  through  sev- 
eral other  acts  of  bankruptcy,  it  adds,  *^or  depart  from  his  or  her  dwelling- 
house."  I  cannot  think,  that  by  "departing  from  his  or  her  dwelling-house," 
the  statute  means  the  same  thing  as  by  "  absenting  himself,"  or  means  to  con- 
fine the  generality  of  the  former  words,  to  the  particularity  of  the  latter.  The 
earlier  cases  on  this  statute  have  not  been  called  to  aid ;  but  there  have  been 
three  important  recent  decisions,  Chenhoweth  v.  Hay^  ^oy^y  ^*  Schofield,  and 
Judine  v.  Da  Cossen,  in  which  the  same  objection  arose  as  in  this  case.  In 
Chenhoweth  v.  Hay,  there  was  neither  an  absenting  himself  from  the  dwelling- 
house,  nor  from  any  counting-house,  or  place  of  business,  or  trade,  of  the  bank- 
rupt, nor  from  any  place  where  he  had  appointed  the  creditor  to  meet  him.  But 
the  court  held  that  there  was  an  absenting  himself  within  the  statutes  of  £liz* 
abelh,  and  1  Jac,  1.,  though  he  had  not  departed  from  his  dwelling-house,  which 
is  a  distinct  branch  of  the  latter  statute.  I  cite  this  case,  because  I  think  it 
shows  that  the  learned  Judge  who  tried  that  cause,  thought  the  statute  did  not 
mean  an  absenting  himself  from  this  or  that  place,  but  an  absenting  himself  from 
the  presence  of  his  creditor.  Now  see  what  this  case  is.  Perhaps  Hayward, 
was  a  mere  lodger,  having  no  visible  place  of  trade,  but  there  was  one  place 
whither  he  every  day  resorted  to  collect  news,  the  Roycd  Exchange,  It  appears 
that  he  had  creditors ;  that  they  were  in  the  habit  of  seeing  him  on  the  Royal 
Exchange;  that  he  appointed  them  to  meet  him  there ;  that  they  came  thither, 
and  that  he  absented  himself  from  them,  desiring  a  friend  to  state  that  he  was 
♦roQi  "ot  there:  supposing  therefore,  these  words  to  mean,  as  I  *think  they 
''J  do,  an  absenting  himself  from  his  creditors,  not  from  a  particular  place, 
this  is  a  distinct  act  of  absenting  himself.  It  is  not  necessary  to  go  minutely 
into  the  consideration  of  the  cases  of  Bayly  v.  Scfwfield,  and  Judine  v.  Da  Cos- 
sen,  ihough  they  sufliciently  distinguish  between  a  departing  from  the  dwelling- 
iiuuse,  and  an  absenting  himself ;  neither  is  it  necessary  to  go  into  the  circum- 
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stance  of  the  bankrupt's  quitting  the  theatre,  though  it  diflfers  very  little  from 
some  decided  cases.  Therefore,  I  think  there  is  no  doubt,  but  that  there  was 
an  act  of  bankruptcy  committed  within  the  meaning  of  these  statutes. 

Dallas,  J.  As  to  the  trading,  there  was  no  doubt;  and  the  bankrupt's  fre- 
quenting the  Boyal  Exchange,  with  intent  to  pick  up  news,  appears  to  be  a 
frequenting  that  place  for  the  purpose  of  his  trade.  As  to  the  adsenting  himself, 
there  is  a  distinction  between  the  keeping  house,  otherwise  absenting  himself, 
and  departing  from  his  dwelling-house,  and  this  is  an  absenting  himself. 

Park,  J.  I  was  at  first  struck  with  the  ingenuity  of  the  argument,  that  the 
*'  otherwise  absenting  himself."  meant  an  absenting  himself  with  reference  to 
his  dwelling-house,  or  to  some  other  particular  place ;  but  if  that  were  the  con- 
struction, this  would  be  an  useless  provision.  And  this  case  comes  much  within 
the  principle  of  the  case  cited  by  BuUer,  J.,  in  Colkett  v.  Frteman,  therefore, 
I  think  there  is  no  ground  to  disturb  the  verdict. 

BuRROUoH,  J.  Having  been  present  at  the  trial  of  the  cause  of  Chenhoweth 
v«  Hay,  and  likewise  when  the  rule  in  that  case  was  moved,  and  disposed  of,  it 
is  impossible  for  me  to  entertain  any  doubt  on  this  subject.      The  rule  must  be 

Discharged. 


•YOUNG  V.  WRIGHT,  at  al.  ['540 

[2  Marsh.  233.    S.  C] 

Where  a  trader  made  a  fraudulent  asBignment  of  his  tavern  and  stock,  accompanied  with 
possession,  and  changed  his  residence  from  Westminster  to  Paddington^  and  a  commis* 
sion  of  bankrupt  havmg  issued  against  him,  the  assignee  broueht  trespass  against  the 
messenger  for  taking  possession  of  the  tavern  and  goods:  Held,  1.  that  however  frao- 
dulent  the  deed  as  against  creditors,  yet,  unless  an  act  of  bankruptcy  was  proved  to  sus- 
tain the  commission,  the  assignee  might  recover  on  hor  possession;  2.  that  it  ought  lo 
be  left  to  a  jury  whether  the  trader's  change  of  residence  was  a  departing  from  hisdw^el- 
ling-house  with  intent  to  delay  his  creditors. 

This  was  an  action  of  trespass  by  Marv  Ann  Young,  against  the  messenger 
under  a  commission  of  bankrupt  against  Crowley,  for  breaking  the  plaintiff's 
liouse,  which  was  a  tavern  in  St.  Jame8^8'Street,  Westminster,  and  taking  away 
her  goods.  The  plaintiff  *s  case  was,  that  Crowley,  who  was  her  brother,  and 
had  ibrmerly  kept  this  tavern,  had  assigned  it  with  his  stock  and  goods  to  the 
plaintiff,  that  she  had  taken  possession,  and  that  the  defendant  aflerwards  took 
them  as  Crowley^ s  goods,  and  as  belonging,  as  such,  to  the  assignees  under  the 
commission  of  bankrupt  against  Crowley.  Crowley,  being  called  as  a  witness, 
swore,  that  he  had  entered  into  an  agreement  with  the  plaintiff,  that  for  160/. 
she  should  take  the  remainder  of  his  term,  and  take  his  stock  at  a  valuation.  He 
himself  held  under  an  agreement  for  a  lease.  He  suffered  her  to  make  use  of 
his  nanje  for  a  limited  time  afterwards,  on  her  request.  Many  persons  called 
for  money  about  that  period  when  Crowley  was  at  home ;  he  was  seen  by 
those  who  called.  In  December,  1814,  he  ceased  to  reside  on  the  premises  in 
question,  and  went  to  reside  at  Paddington,  which  after  that  time  was  his  home. 
For  the  defendant,  it  was  contended,  that  all  this  was  a  fraud ;  and  that  the  con- 
veyance was  upon  a  private  trust  for  the  bankrupt.  On  one  occasion,  of  a 
creditor  calling  at  the  tavern  to  see  Crowley,  the  plaintiff  said  she  did  not  know 
where  he  was,  but  she  undertook  that  if  any  letters  were  left  for  him,  she  would 
convey  them.  The  domestics  did  in  fact  all  know  where  he  was,  but  tliey  never 
told  any  of  the  creditors  who  called  for  money.  A  deposition  of  the  plaintiff's 
was  read,  in  which  she  *gave  a  particular  account  how  she  had  acquired  t9k^\ 
the  money  with  which  she  purchased  this  inn ;  she  said  she  had  bor-  ^ 
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rowed  it  of  two  persons,  who,  being  now  called  as  witnesses,  denied  lending 
2ier  any.  GibbSj  G.  J.,  stopping  the  plaintiflT^s  reply,  directed  the  jury  that  it 
was  necessary  to  prove  an  act  of  bankruptcy  in  this  case,  for  otherwise,  how- 
ever fraudulent  his  assignment  might  be  as  against  creditors,  yet  the  plaintiil'^s 
possession,  as  against  a  stranger,  enabled  her  to  maintain  this  action.  To  sup- 
port a  commission  of  bankruptcy,  an  act  of  bankruptcy  must  be  proved :  he 
thought  none  had  been  proved  here.  AM  the  denials  of  the  bankrupt  were  made 
in  his  absence,  and  there  was  no  proof  of  his  knowledge  of  the  fact.  It  did  not 
escape  his  Lordship's  consideration,  that  those  denials  were  given  by  the  plain- 
tiif  herself,  and  tiiat  it  was  she  who  said  she  did  not  know  where  Crowley  was ; 
but  the  question  whether  an  act  of  bankruptcy  had  been  committed,  must  be 
tried  as  if  the  case  of  the  bankrupt  were  trying.  The  facts  were  as  pregnant 
with  fraud  as  possible,  and  such,  that  if  they  were  presented  by  a  creditor,  the 
deed  could  not  be  supported  for  a  moment ;  but  there  was  a  deed  regularly 
executed,  transferring  the  entire  property  to  this  sister,  and  a  stranger  coming 
in,  having  no  connection  with  the  matier,  could  not,  by  showing  that  all  this 
was  fraudulent,  warrant  himself  in  doing  what  the  defendants  had  done.  The 
jury  found  that  no  act  of  bankruptcy  had  been  committed,  and  a  verdict  passed 
for  the  plaintiff. 

Vauglum^  Serjt.,  in  this  term  obtained  a  rule  nisi  to  set  aside  the  verdict  and 
have  a  new  trial,  or  enter  a  nonsuit,  suggesting  that  Crowley^ s  departure  from 
his  tavern,  was  either,  1.  a  leaving  his  house  to  delay  his  creditors,  or,  2.  an 
act  of  **  otherwise  absenting  himself;*'  and  that  these  questions  had  not  been 
*'i42l  ^^^  ^  ^^^  J"0^*  ^®  *also  moved  upon  the  ground  that  the  defendant, 
-^  tliough  a  stranger,  might  take  advantage  of  the  fraud  ;  but  the  court  re- 
fused to  grant  the  rule  on  that  ground,  all  agreeing  that  it  could  not  be  sup- 
ported, and  that  unless  the  defendants  could  make  themselves  creditors,  and 
invest  themselves  with  the  character  of  assignees,  so  as  to  enable  them  to  avail 
themselves  of  the  fraud,  they  could  not  prevent  the  plaintiff  from  recovering  on 
her  possession. 

Copley  and  Best,  Serjts.,  showed  cause  against  this  rule.  To  leave  to  the 
jury  whether  Crowley  moved  to  Paddinglon,  with  intent  to  delay  his  credi- 
tors, would  be  leaving  a  matter  of  law  to  them.  It  would  be  of  dangerous  con- 
sequence to  leave  to  a  jury  every  change  of  a  trader's  residence,  as  an  act  of 
bankruptcy.  It  did  not  appear  that  Crowley,  had  ever  told  the  servants  to  deny 
his  going  to  Paddington,  all  his  servants  knew  whither  he  was  gone,  and  some 
of  the  creditors  called  on  him  there  and  saw  him  ;  and  while  the  tavern  was  his 
home,  whenever  he  was  there  he  was  always  visible  to  his  creditors.  If  there 
were  any  evidence  of  an  intent  to  conceal  himself  from  his  creditors,  it  would 
be  matter  to  leave  to  a  jury,  but  the  evidence  proves  that  Crowley,  quitted  his 
house  for  the  purpose  of  giving  possession  to  his  sister  under  the  assignment 
which  was  proved  to  have  been  made  to  her.  And  whether  it  were  void  or 
not  as  against  creditors,  it  did,  as  between  Crowley,  and  the  plaintiff,  pass  the 
property  to  her,  and  his  going  to  Paddington,  was  to  give  effect  to  it:  It  ia 
clear  therefore,  that  he  did  not  go  to  Paddington,  to  avoid  his  creditors,  for  there 
is  no  evidence  of  any  such  intent,  and  there  is  evidence  of  another  intent,  with 
which  he  went  thither,  viz.  that  he  might  give  effect  to  this  assignment. 
^r4n\  *  Vauglum,  in  support  of  his  rule,  urged  that  this  supposed  a^ssignment 
-^  being  admitted  to  be  a  gross  fraud,  as  against  the  creditors  of  Crowley, 
no  interest  passed  under  it.  If  all  this  is  bottomed  in  fraud,  it  lays  a  strong 
foundation  for  the  inference,  that  when  he  removed  to  Paddington,  he  went 
from  home  to  delay  his  creditors :  besides,  the  otherwise  absenting  himself  is 
not  merely  an  absenting  himself  from  his  dwelling-house  :  any  absenting  him- 
self by  a  debtor  from  his  creditors  would  be  an  act  of  bankruptcy.  A  trader 
may  commit  an  act  of  bankruptcy  by  absenting  himself  from  any  place  whatso- 
ever. Upon  the  declaration  of  the  plaintiff  herself,  she  was  put  in  there  merely 
to  cheat  the  world ;  no  money  passed.     Therefore,  when  Crowley  went  to 
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Paddington,  this  deed  being  void,  he  went,  not  to  give  effect  to  this  deed,  but 
to  conceal  himself  from  his  creditors.  Either  he  had  studiously  concealed 
from  the  plaintiff  where  he  was,  or  if  she  knew  it,  he  had  directed  her  not  to 
disclose  it.  If  he  did  not  mean  to  elude  his  creditors,  he  would  have  left  word 
where  he  was  to  be  found.  In  Judine  v.  Da  Cosseth  1  New.  Rep.  234,  where 
a  trader  had  gone  to  his  country  house,  &c.,  to  avoid  his  creditors,  it  was  held 
an  act  of  bankruptcy.  It  ought  to  be  left  to  a  jury  quo  animo  he  went  to  PaJ^ 
dington.  The  jury  are  the  proper  judges  of  the  intent.  The  law  depends  on 
the  fact. 

GiBBS,  C.  J.  If  it  had  been  suggested  to  me  at  the  trial,  that  the  counsel  for 
the  defendant  wished  the  case  to  be  put  to  the  jury  in  the  way  in  which  it  is 
now  presented,  I  should  have  so  put  it  to  them,  but  the  whole  tendency  of  the 
£vidence  was  to  a  diflftrent  point.  This  is  a  case  of  grekt  importance,  of  con- 
siderable extent  of  property,  and  of  admitted  fraud ;  there  can  be  *no  c^kaa 
relief  from  this  verdict  if  there  be  not  a  new  trial  granted;  therefore,  I  ^ 
think  the  case  ought  to  be  further  considered. 

Rule  absolute  for  a  new  trial,  the 
costs  of  the  first  trial  to  abide  the 
event  of  the  second. 


DARBY  V.  NEWTON. 

[2  Marsh.  252.   S.  C] 

Where  a  trader  shipped  goods  for  Cagliari,  on  board  a  general  ship,  represented  as  sailing 
with  license  and  without  convoy,  and  bound  for  Gibraltar^  Cag^liari,  and  Majorca,  which 
had  a  license  to  sail  without  convoy  to  Gibraltar  only,  and  sailed  from  Gibraltar,  wirh- 
out  convoy  or  license,  an  officer  being  appointed  there  to  grant  licenses  under  certain 
circumstances:  Held,  that  an  insurance  of  such  goods  by  the  shipper  was  void. 

This  was  an  action  upon  a  policy  of  insurance,  at  and  from  London  to  Cag- 
liari^  in  Sardinia,  with  liberty  to  touch  and  stay  at  Gibraltar,  and  there  unload 
or  load  goods,  and  with  or  without  convoy,  upon  goods,  to  return  two  per  cent, 
of  the  premium  for  convoy  to  the  Westward,  (not  Irish,)  or  three  per  cent,  for 
convoy  to  GibraUar,  and  three  per  cent,  from  Gibraltar,  to  Sardinia,  and 
arrives.  The  plaintiff'  averred  a  loss  by  capture.  Upon  the  trial  of  the  cause 
at  Guildhfdl,  at  the  sittings  after  Hilary  term,  1816,  before  Gibbs,  C.  J.,  it 
appeared  that  the  plaintiff  shipped  his  goods  on  board  the  Sybella,  which  was 
put  up  as  a  general  ship  for  Gibraltar,  Cagliari,  and  Majorca,  and  was  adver- 
tised as  having  a  license,  and  as  about  to  sail  without  convoy.  The  ship  in  fact 
sailed  without  convoy,  under  a  license  from  the  Lords  of  the  Admiralty,  to  sail 
from  London  to  Gibraltar,  where  she  arrived,  and  discharged  certain  other 
parts  of  her  cargo.  The  master  tlien  enquired  for  convoy  for  the  Mediterra- 
nean,  and  learning  that  none  would  be  appointed  for  some  time,  he  solicited 
from  the  admiral  stationed  at  that  port,  who  was  authorized  by  the  admiralty  lo 
grant  licenses,  under  certain  circumstances  which  were  not  defined  in  the  evi- 
dence, to  sail  without  convoy,  for  a  license  to  sail  to  Cagliari,  which  was 
refused  him.  He  afterwards  sailed  without  license  or  *convoy,  and  was  t^^ak 
captured  by  a  French  privateer.  *  For  the  defendant  two  questions  were  ^ 
made  :  1.  That  the  license  for  Gibraltar,  was  not  a  license  for  the  voyage ;  2. 
that  although  the  plaintiff  was  not  privy  to  any  intention  of  sailing  without  a 
license  for  the  voyage,  yet  as  he  was  aware  of  the  intention  to  sail  without  con- 
voy for  the  voyage,  and  inasmuch  as  no  license  for  the  voyage  was  actually 
obtained,  the  plaintiff  was  not  entitled  to  recover.     The  jury  expressed  an 
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opinion  that  convoy  for  Gibraltar,  was  convoy  for  the  voyage ;  they  found  their 
verdict  for  the  plaintiff  subject  to  these  two  points,  which  his  Lordship  reserved. 

Lens,  Serjt.,  in  this  term  obtained  a  rule  nisi  to  set  aside  the  verdict  and 
enter  a  nonsuit,  against  which  Shepherd,  Solicitor-General,  and  Best,  Serjt.,  now 
showed  cause.  They  endeavored  to  distinguish  this  case  from  fVainhouse  v. 
Cowie,  ante,  iv.  178,  on  the  ground  that  in  this  instance  there  was  an  admiral 
stationed  at  Gibraltar  empowered  to  grant  further  licenses  to  sail  up  the  Medi- 
terranean without  convoy;  and  the  assured,  who  remained  in  England,  had  a 
right  to  expect  that  the  master  would  not  violate  his  duty  by  sailing  without 
either  license  or  convoy  from  Gibraltar,  up  to  which  point  he  was  protected, 
they  said,  by  the  ticense  obtained  for  that  port.  In  fVainlwuse  v.  Cowie,  there 
was  no  officer  at  Gibraltar  empowered  to  grant  further  licenses ;  this  too,  was  a 
voyage  to  be  performed  by  stages,  first,  from  London  to  Gibraltar,  then  -from 
Gibraltar  for  Cagliari,  then  from  Cagliari  to  Majorca,  It  is  not  necessary 
that  in  the  first  step  a  license  should  be  obtained  for  the  entire  voyage,  or  co* 
extensive  with  the  risk  insured ;  it  is  to  be  presumed  that  the  master  will  obtain 
0nAai  ^  ^^^  i^  necessary  to  legalize  the  voyage,  *as  he  proceeds.t  Upon  an 
-1  insurance  to  Jamaica  and  home,  it  would  be  sufficient  if  the  ship  sailed 
hence  with  a  license  or  convoy  to  Jamaica,  though  she  had  not  previously 
obtained  a  license  to  return  home  without  convoy.  In  fVainhouse  v.  Come,  the 
voyage  was  entire.  This  was  also  distinguishable  from  Ingliam  v.  Agnew, 
15  East,  517,  for  there  was  no  intention  that  the  ship  should  stop  at  Gibraltar; 
the  master,  in  fact,  was  ordered  not  to  stop  there,  if  he  could  avoid  it;  and  the 
court  decided  that  case  on  the  ground  of  fraud.  This  case  rather  ranged  itself 
under  those  of  Carstairs  v.  AUnutt,  3  Campb.  497,  and  Wake  v.  Atty,  ante, 
iv.  493.  In  the  former  of  these  two.  Lord  EUenborough,  C.  J.,  said  tnat  the 
convoy  act  was  a  very  penal  statute,  and  to  be  construed  strictly,  and  he  would 
not  permit  the  interests  of  an  assured  to  be  affected  by  it  through  the  instru- 
mentality of  his  agent.  Common  sense  equally  requires,  that  to  vitiate  a  policy 
the  assured  shoulu  be  privy  and  instrumental  to  sailing  without  license,  as  it 
does  that  he  should  be  privy  and  instrumental  to  sailing  without  convoy.  The 
master  legally  sailed  for  Gibraltar,  and  if,  after  reaching  that  port,  he  had  sailed 
thence  with  convoy  for  Cagliari,  or  obtained  from  the  admiral  a  further  license 
for  that  port,  the  statute  would  have  been  satisfied,  and  the  master's  neglect  to 
do  his  duty  ought  not  to  prejudice  the  plaintifl*. 

Lens,  who  would  have  supported  his  rule,  was  relieved  by  the  court. 

GiBBS,  C.  J.  I  should  be  extremely  glad,  if  I  could  find  any  ground  on 
which  the  plaintifi"  could  escape  the  effect  of  this  law.  It  is  a  hard  objection  to  be 
*5471  *^^^^  against  him ;  for  he  certainly  is  personally  innocent,  and  what  has 
-*  happened  is  probably  the  effect  of  mistake,  but  certainly  of  no  default  of 
his:  but  I  can  find  no  ground  to  take  him  out  of  the  law,  which  was  much  con- 
sidered in  the  case  of  IVainhouse  v.  Cowie,  and  adopted  by  the  Court  of  King's 
Bench  in  Ingham  v.  Agnew,  The  fourth  section  declares  that  if  the  assured 
or  any  otlier  party  be  privy  to  the  sailing  without  convoy,  he  forfeits  his  policy. 
By  the  sixth  section,  if  the  assured  obtains  a  license,  though  he  knows  of  the 
sailing  without  convoy,  he  is  protected;  but  there  is  this  wide  difference  between 
sailing  without  convoy,  and  sailing  without  license.  If  a  ship  sails  without 
convoy,  the  assured  being  ignorant  of  her  sailing  without  convoy,  he  is  pro- 
tected ;  but  if  he  knows  of  her  sailing  without  convoy,  not  knowing  whether  she 
has  a  license  or  not,  he  is  not  protected,  unless  she  has  a  license :  his  security 
depends  on  the  fact,  whether  the  ship  has  a  license  for  the  voyage  or  not.  Now 
apply  this  doctrine  to  fVainhouse  v.  Cowie.  '(Here  his  lordship  recapitulated 
the  facts  of  that  case.)  Supposing  the  license  from  this  country  were  good,  the 
plaintifif  is  excused  for  not  having  a  license  from  Gibraltar,  for  he  is  not  bound 
tu  obtain  a  license  or  convoy  from  a  foreign  part,  unless  there  be  an  officer  there 

t  SffoeU  V.  Moyal  Exchange  Aaunnee,  ante,  iv.  856.  S.  P.  Haina  v.  Buik,  ante,  v.  U7« 
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able  to  grant  licenses,  or  a  convoy  be  sometimes  appointed.  Bat  the  groand 
of  tliat  judgment  was,  that  the  goods  were  shipped  for  Palermo^  and  a  license 
was  obtained  for  Gibraltar,  without  any  notice  to  those  who  granted  it,  that  the 
ship  was  intended  to  go  further  than  that  porL  I  cannot  distinguish  that  case 
from  this.  Here  the  goods  are  shipped  for  Cagliari,  The  owner  knows  the 
ship  is  to  go  thither;  and  though  she  is  to  touch  at  Gibraltar,  that  makes  no 
dilFerence ;  for  that  is  not  the  ultimate  place  of  her  destination,  and  is  a  fraud  on 
*the  government;  for  though  the  master  intended  to  go  to  Cagliari,  he  r^ejA 
held  out  to  the  government  that  he  was  going  only  to  Gibraltar,  and  ^- 
obtained  a  license  to  go  without  convoy  no  further  than  Gibraltar,  and  non 
constat,  if  the  admiralty  had  known  that  the  vessel  was  intended  to  push  on  to 
Cagliari,  that  they  would  have  given  her  a  license  to  Gibraltar,  It  is  said, 
this  is  distinguishable,  because  there  was  an  admiral  at  Gibraltar  empowered 
to  grant  further  licenses :  to  what  cases  that  power  was  to  apply,  did  not 
distinctly  appear  by  the  evidence :  it  might  be  to  cases  where  ships  which  caoae 
with  a  cargo  to  Gibraltar  were  to  ship  there  a  new  adventure  for  some  port 
further  up  ihfLMediterranean,  But  this  circumstance  renders  the  assured's  case 
more  desperaie,  for  it  was  the  more  incumbent  on  the  master  to  apply  there  for 
a  second  license.  Therefore,  tliough  it  is  very  hard  that  the  owner  of  the  goods 
should  suffer  by  the  default  of  the  captain  in  not  applying  for  a  furtlier  license 
jlhere,  yet  from  these  premises  I  arrive  with  regret  at  the  conclusion,  that  the 
assurance  is  void. 

Dallas,  J.  I  am  of  the  same  opinion.  It  has  not  been  attempted  to  ques- 
tion the  propriety  of  the  decision  in  JVainkouse  v.  Cotme;  we,  therefore, 
assume  that  Wainhouse  v.  Cowie  was  rightly  decided:  but  it  is  attempted  to 
distinguish  this  case  from  that:  I  can,  however,  find  no  ground  of  distinction 
between  the  cases.  Here  the  ship  had  not  a  sufficient  license  for  the  voyage, 
but  to  Gibraltar  only;  and  the  denial  of  a  further  license  by  the  officer  there  is 
in  effect  a  denial  to  proceed  further.  In  I^Vainhouse  v.  Cowie,  the  assured 
supposed  there  would  be,  and  intended  that  there  should  be,  a  good  license  for 
the  voyage ;  so  was  it  here,  and  it  is  not  distinguishable  on  any  ground  what- 
soever. 

*Park,  J.  I  am  of  the  same  opinion.  This  case  is  not  distinguish-  t^kaq 
able  from  fVainhouse  v.  Cowie,  In  Ingham  v.  Agtiew,  it  is  said,  there  *- 
was  fraud.  But  there  was  in  that  case,  no  fraud  malo  9ensu;  there  was,  as 
Le  Blanc,  J.,  said,  a  license  for  a  part  of  the  voyage  instead  of  tlie  whole.  It 
has  been  ingeniously  attempted  by  the  counsel  to  apply  the  words  privy  and 
instrumental  to  the  case  of  the  license,  as  well  as  to  that  of  the  convoy,  but  the 
words  of  the  statute  do  not  permit  it. 

BuRROuGH,  J.  In  my  judgment,  to  decide  this  case  in  favor  of  the  plaintiflT, 
would  be  to  decide  directly  contrary  to  the  decision  of  this  court  in  Wainhoust 
V.  Cowie,  and  also  directly  contrary  to  the  words  and  spirit  of  the  statute. 

Rule  absolute. 


KEMP  V.  POTTER. 

Where  the  plaintifT.  in  an  action  against  a  bankrupt,  makes  his  election  to  proceed  under 
the  commission,  the  defendant  is  entitled  to  have  some  entry  or  suggestion,  recording 
the  election,  put  on  the  record. 

This  action  was  commenced  on  the  18th  of  July,  1815,  and  the  defendant, 
who  was  then  a  bankrupt,  on  the  21st  oi  July  obtained  his  certificate.  On  the 
17ih  of  November,  1815,  the  defendant  filed  a  plea  of  his  bankruptcy  and  cer- 
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tificate.  The  plaintifT  had  within  this  term  exhibited  under  the  commission  an 
affidavit  of  the  debt  for  which  this  action  was  brought:  whereupon  the  defendant 
had  ruled  the  plaintiff  to  reply,  and  the  plaintiff  had  obtained  a  rule  nisi  to  dis* 
chaise  that  rule  and  all  subsequent  proceedings,  with  costs,  declaring  that  he 
abandoned  his  action,  and  had  made  his  election  to  proceed  under  the  com* 
mission. 

Lens,  Serjt,  opposed  this  rule,  contending  that  the  defendant  was  entided  to 
some  certain  assurance  that  the  action  was  at  an  end ;  the  plaintiff  ought  to  move 
to  discontinue. 

t^nffi  *Shepherdy  Solicitor-General,  in  support  of  the  rule,  contended  that 
^  the  piiantiff  having  made  an  affidavit  for  proving  his  debt  under  the 
commission,  had  thereby  given  a  sufficient  proof  of  his  election,  after  which,  by 
the  force  of  the  statute  49  G.  3,  c.  121,  the  action  fell  to  the  ground,  and  no 
further  proceedings  on  either  side  were  necessary,  or  ought  to  be  had.  The 
plaintiff  was  under  the  necessity  of  making  this  application ;  for  if  he  had  replied, 
he  would  thereby  have  contravened  the  statute;  if  he  had  not  replied,  the 
defendant  would  have  signed  judgment. 

GiDBS,  C.  J.  The  defendant  is  not  proceeding  for  costs  in  this  case :  for  he 
never  can  get  them.  Perhaps  he  has  some  reason  to  complain  of  the  plaintiff, 
in  that  he  has  commenced  his  action  just  at  the  time  when  the  bankrupt  is 
about  to  obtain  his  certificate,  and  has  put  him  to  considerable  expense.  The 
defendant  having  pleaded,  rules  the  plaintiff  to  reply,  and  this  application  is 
made  to  discharge  that  rule  with  costs,  and  the  question  is,  whether  this  is  not 
the  proper  course  for  the  defendant  to  take,  in  order  to  compel  the  plaintiff  to 
give  him  that  satisfaction  to  which  he  is  entitled ;  for  I  think  the  defendant  is 
entitled  to  have  some  entry  or  suggestion  entered  on  the  record,  so  that  it  may 
appear  that  the  defendant  will  be  no  further  troubled  in  this  action ;  for  other- 
wise the  defendant  stands  under  the  apprehension  tliat  the  action  may  at  some 
time  be  proceeded  in. 

BuRRouoH,  J.  It  would  be  very  easy  to  frame  such  an  entry  on  the  record 
as  is  suitable  to  the  case,  it  is  only  to  show  that  the  plaintiff  has  made  his  elec- 
tion to  proceed  under  the  commission. 

Rule  discharged,  but  without  costs,  there  being  some 
color  for  the  application.t 

t  [See  5  Barn.  &  Aid.  95,  HarUy  et  al,  v.  Greentoood.} 
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[2  Marsh.  258.    S.  C] 

Where,  upon  a  capias  returnnble  in  the  Common  Pleas,  the  sheriff  made  a  mandate  to  tho 
high  bailiff  of  the  honor  of  Pomfret,  to  take  the  defendant,  so  that  tho  sheriff  might 
have  him  before  his  said  majesty  at  We»tm\n$ter  in  five  weeks  of  Ecutert  a  bail-bond 
taken  with  condition  for  the  defendant's  appearance  before  his  said  mojesty  at  West- 
minster  in  five  weeks  of  Easter^  was  held  to  describe  an  appearance  in  the  Court  of 
King's  Bench,  and,  therefore,  void. 

In  debt  on  a  bail  bond,  the  declaration  showed  that  the  plaintiff  sued  out  of 
the  King's  Court  before  the  honorable  Sir  F.  Oibhs^  and  others  his  companions, 
his  majesty's  justices  of  the  bench  at  Wtstminster,  a  writ  of  cajpias  ad  respon- 
dendum  against  Oeorge  Smith:  that  the  sheriff  made  a  mandate  thereupon, 
commanding  the  high  bailiff  of  the  honor  of  Pomfret  to  take  the  defendant,  so 
that  the  sheriff  might  have  him  before  his  majesty  at  Wtstmmster^  in  five  weeks 
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from  Easter^  and  shows  a  caption,  and  a  bond  to  the  high  bailiff,  conditioned 
for  the  defendant's  appearance  before  his  said  majesty  at  Wealminster  in  five 
weeks  from  Easter.     The  defendant  generally  demurred. 

Bosttriquetj  Seijt.,  in  support  of  the  demurrer.  This  was  a  bond  intended 
to  be  taken  pursuant  to  the  statute  23  //.  6.  c.  9.  It  was  now  clear,  tliat  all 
matter  on  that  statute  needed  not,  since  the  statute  of  4  ^nn,  c.  16,  be  specially 
pleaded,  but  that  it  was  a  public  act,  and  any  exception  in  any  form  of  proceed- 
ing might  be  taken  on  the  issue  of  non  est  factum^  or  a  general  demurrer.  If 
a  writ  required  the  defendant's  appearance  here,  and  the  bond  required  his 
appearance  elsewhere,  it  was,  by  the  words  of  the  statute,  bad ;  and  the  ques- 
tion was,  whether  an  appearance  before  his  majesty  at  Westminster  intended 
an  appearance  in  this  court.  His  majesty  was  in  contemplation  of  law  supposed 
to  be  always  sitting  in  the  Court  of  King's  Bench,  and  it  had  been  ruled  that 
the  phrase  here  used  described  that  court.  If  it  described  that  court,  and  also 
this,  the  bond  was  void  for  ambiguity ;  but  the  phrase  did  not  describe  this  court 
also.  *In  Jones  v.  Stordy,  9  East,  55,  upon  a  writ  to  appear  before  our  r^^n 
lord  the  king  wheresoever,  &c.  the  bond  was  to  appear  before  our  said  '- 
lord  the  king  at  Westminster.  Lord  EUenhorough^  C.  J.,  held  that  was  ? 
sufficient  description  of  the  Court  of  King's  Bench ;  it  meant  before  the  king  in 
his  court.  It  appeared  not  by  these  pleadings  that  there  was  any  one  word  in 
the  bond  which  would  show  that  an  appearance  in  this  court  was  intended. 

Lens^  Serjt.,  contra,  urged,  that  the  defendant's  counsel  assumed  too  much^ 
in  saying  that  these  words  necessarily  imported  the  Court  of  King's  Bench.  In 
the  case  cited  it  appeared  that  the  Court  of  King's  Bench  was  meant,  though 
there  was  a  mistake  in  the  description.  So,  though  it  is  not  here  so  distinctly 
shown  as  it  might  be,  that  the  defendant  was  required  to  appear  in  this  court, 
yet  the  appearance  before  his  said  majesty  is  an  appearance  before  his  said 
majesty  in  the  court  out  of  which  the  process  had  issued.  If  it  had  been  pro- 
cess out  of  the  Exchequer,  and  the  same  terms  had  been  used,  they  would  have 
equally  conveyed  a  requisition  to  appear  before  his  said  majesty  in  that  court. 
But  there  is  really  no  ambiguity  in  the  words.  It  appears  on  the  record  that 
the  high  bailiff  of  the  honor  is  in  the  mandate  sufficiendy  apprised  in  what 
court  this  appearance  was  to  be,  and  that  the  sheriff  must  have  given  him  notice 
what  the  writ  was.  This  is  virtually  comprised  in  the  averment  that  the  sheriff 
made  a  mandate  to  the  high  bailiff  to  take  the  defendant,  so  that  the  sheriff 
might  have  him  before  his  said  majesty,  which  shows  that  the  mandate  must  be 
a  call  on  the  high  bailiff,  pointing  out  in  what  court  the  sheriff  was  required  to 
have  the  defendant's  body.  But  this  bond  is  not  conditioned  to  be  void  merely 
if  the  defendant  *appear  before  his  majesty  at  Westminster:  it  is  not  rgeeo 
before  his  majesty's  person,  nor  in  any  court  ad  libitum,  but  before  his  ^ 
said  majesty  at  PTestminster  in  five  weeks  of  Easter,  &c.  In  Skuttieworth 
V.  Fiikington,  2  Stra.  1155,  which  is  the  foundation  of  the  case  in  9  East,  the 
court  say,  there  is  no  set  form  of  words  for  these  bonds,  but  if  in  substance 
they  are  to  appear  according  to  the  design  of  the  writ,  it  suffices;  and  cite 
Philips  V.  Philips  in  Scacc,  7Hn.  3  G.  2.  In  all  the  cases  cited,  the  writ  was 
to  appear  in  B,  B.,  and  the  appearing  before  his  said  majesty  described  that 
court  by  way  of  reference,  but  without  the  aid  of  that  reference,  non  constat 
that  the  court  would  so  have  held;  and  here  the  reference  is  to  another  court: 
his  said  majesty  at  Westminster,  in  this  instance,  means  his  said  majesty  in  his 
said  Court  of  Common  Pleas. 

GiBBs,  C.  J.,  relieved  Bosanquet  from  replying.  This  is  an  action  brought 
by  the  assignee  of  a  bail-bond.  To  enable  the  plaintiff  to  support  this  action, 
the  bond  must  be  taken  pursuant  to  the  statute  23  Hen,  6,  and  must  be  assigned 
according  to  the  statute  4  Ann,  c,  16,  and  the  question  is,  whether  this  bond 
be  so  taken  and  assigned.  The  writ  is  a  capias  ad  respondendum,  returnable 
in  this  court.  I  dare  say,  the  mandate  to  the  bailiff  recites  the  writ,  though  that 
does  not  appear  on  tlie  record,  but  it  requires  the  party  to  appear  before  our 
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lord  the  king  at  Westminster:  and  the  bail-bond  taken  thereon  is  conditioned 
tliat  the  defendant  appear  before  our  said  lord  the  king  at  fVestminsterf  and 
the  plaintiff  avers  for  breach,  that  the  defendant  has  not  appeared  before  our 
said  lord  the  king  at  Westminster.  With  respect  to  the  statute  23  H,  6, 1 
should  have  some  doubt  whether  this  were  not  a  bail-bond  taken  according  to 
*5541  ^^^^  statute ;  for  the  words  of  that  act  are,  *that  the  prisoners  shall  appear 
-*  at  the  day  contained  in  the  writ,  bill,  or  warrant;  and  this  is  a  bond 
according  to  the  mandate.  But  taking  the  whole  record  together,  I  cannot 
doubt  that  the  bail-bond  points  out  the  Court  of  King's  Bench  as  the  court  in 
which  the  defendant  is  to  appear.  I,  therefore,  think  the  demurrer  must  be 
allowed. 

The  rest  of  the  eourt  concurred  in  giving 

Judgment  for  the  defendant. 


BIRN  c.  BOND. 

[2  Marsh.  261.    S.  C] 

Where  the  sheriff  had  omitted  to  take  a  baiUbond,  and  an  action  had  been  commenced  for 
an  escape,  the  court  would  not  stay  proceedings  on  the  terms  of  the  sheriff's  charging 
the  plaintiff  in  custody  in  the  original  action,  though  the  sheriff  never  was  ruled  to  return 
the  writ,  and  though  the  defendant  was  charged  in  custody  in  several  other  actions. 

Bond  and  Barrett  were  partners.  Actions  were  commenced  against  them 
in  Michaelmas  and  Hilary  terms  in  several  courts  for  considerable  sums.  On 
the  20th  of  February  the  defendant  Bond  was  arrested  in  this  court  for  40/.  at 
the  suit  oiBirn,  On  the  first  day  in  this  term  Bond  was  surrendered  in  the 
King's  Bench,  and  was  removed  by  habeas  corpus^  and  charged  with  several 
actions  in  this  court,  and  in  the  Exchequer,  and  in  the  King's  Bench,  but  not 
in  the  action  at  Birn's  suit,  which  was  intended,  but  by  mere  mistake  was 
omitted.  There  had  been  no  bail  in  this  action.  If  the  plaintiff  had  proceeded 
to  rule  the  sheriff  to  return  the  writ  and  to  bring  in  the  body,  he  would  on  the 
8th  of  iMay  have  been  entitled  to  an  attachment,  but  he  sued  out  no  rule  to 
return  the  writ  or  bring  in  the  body.  But  on  the  9th  he  sued  out  a  writ  against 
the  sheriff,  and  commenced  an  action  for  an  escape  in  not  returning  the  writ. 

Blosself  Serjt.,  on  a  former  day  had  obtained  a  rule  nisi  to  stay  proceedings 
•r^-fM  ^^''^^^  ^^^  sheriff  in  that  action '''for  an  escape,  on  payment  of  costs 
-^  and  on  bringing  up  the  body  of  the  defendant  Bo7id,  in  order  to  charge 
him  ill  custody  with  tJiis  action,  on  the  authority  of  Allingham  v.  Flower^  2 
Bus.  &,  Pull.  246,  wherein  it  was  held,  that  after  the  commencement  of  an 
action  of  escape  against  the  sheritt',  for  not  taking  a  bail-bond,  if  good  bail  be 
put  in  and  justified  in  lieu  of  bail  before  put  in,  who  by  the  practice  of  the  court 
were  a  mere  nullity,  the  plaintiff  cannot  recover. 

Best,  Serjt.,  now  showed  cause,  upon  the  ground  that  the  sheriff,  having 
taken  the  defendant  in  this  action,  had  permitted  him  to  go  at  large,  without 
taking  a  bail-bond,  or  perfecting  bail  for  him  in  due  time.  It  had  been  settled 
in  the  case  of  Fuller  v.  Brest,  1  Bos.  &,  Pull.  225,  that  where  the  sheriff  has 
omitted  to  take  a  bail-bond,  he  is  not  entitled  to  the  indulgence  of  patting  in  bail 
for  the  defendant,  and  rendering  him.  And  the  defendant,  not  being  yet  in 
court,  is  not  entiUed  to  be  heard,  ff'ebb  v.  Matthew,  7  Term  Rep.  109,  is 
also  in  point. 

Blosset,  in  support  of  his  rule.  Though  the  defendant,  being  at  large  till  the 
first  day  of  this  term,  was  at  large  at  a  time  when  the  plaintiff  was  entitled  to 
call  on  the  sheriff  fur  his  return  of  cepi  corpu?,  yet  he  had  not  so  done  ;  and  it 
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was  immaterial  to  the  plaintifi*  whether  the  sheriff  took  a  bail-bond,  or  not,  until 
tlie  plaintiff  should  apply  to  have  it  assigned  to  him,  which  here  he  had  not 
done.  If  the  plaintiff  had  ruled  the  sheriff  to  return  the  writ,  the  sheriff's  mis- 
take  would  have  been  rectified  as  a  matter  of  course.  This  is  a  much  stronger 
case  for  the  sheriff  than  Mingham  v.  Flower^  for  tliere  the  defendant  was  at 
lar^e :  here  he  is  in  custody,  though  not  in  this  suit. 

*GiBBS,  G.  J.  I  do  not  see  how  the  case  oi  AUingham  v.  Flower  is  r^egeg 
consistent  with  the  decisions  in  Fuller  v.  Prest  and  Webb  v.  Matthews ^  *- 
nor  do  I  see  how  either  of  the  last-mentioned  cases  is  to  be  distinguished  from 
tiie  present.  There  the  defendant  was  at  laige  without  the  sheriff  having  taken 
any  bail.  Here  the  defendant  is  in  custody  in  other  actions,  but  in  this  action 
lie  is  untouched  by  any  process.  In  that  state  of  things  an  action  is  brouorht 
against  the  sheriff  for  an  escape,  and  what  is  it  that  the  court  are  asked  to  do  f 
To  stay  proceedings  on  payment  of  the  costs  of  that  action,  and  to  permit  t?ie 
defendant  to  be  charged  in  custody  in  this  action.  How  is  this  case  to  be  di^ 
tinguished  from  those  ?  The  right  to  an  action  fur  an  escape,  is  a  right  as  uelL 
vested  as  any  other  right  of  action,  and  there  is  the  same  reason  for  denying  the 
sheriff  the  indulgence  prayed  for,  as  there  was  in  the  two  cases  last  cited  for 
not  allowing  the  sheriff  to  put  in  bail. 

Dallas,  J.,  concurred  in  thinking  this  case  was  not  distinguishable  fi  cm 
those  of  Fuller  v.  Prest^  and  Wd>b  v.  Matthew. 

Rule  discharged. 


THORNTON  et  al.  v.  SIMPSON  et  al. 

[2  Marsh.  267.  S.  C] 

Under  a  contract  to  sell  fifty  tons  of  hemp  at  a  price  per  ton,  to  be  shipped  from  St.  Peters^ 
hurgh  or  Cronttadt  in  June  or  July^  and  the  ship's  name  declared  as  soon  os  known ;  in 
case  the  ship  should  not  arrive  before  the  3l8t  oi December ^  the  contract  to  be  void;  the 
seller  is  not  bound  to  send  all  by  one  ship,  and  having  announced  more  to  be  coming  by 
one  ship  than  the  fact  was,  he  was  at  hberiy  to  declare  the  residue  to  be  coming  by 
other  ships. 

Tins  was  an  action  brought  to  recover  damages  for  not  accepting  certain  hemp 
according  to  a  contract  dated  London^  the  5th  of  ^pril,  1815,  which  expressed 
that  the  ^defendants  "bought  of  the  plaintiff  fifty  tons  of  St,  Petersbvrgh,  '"tRsi-r 
sound  clean  hemp,  of  good  merchantable  quality  at  59/.  per  ton,  to  be  ^ 
shipped  from  St.  Petersburgh  or  Cronstadi  in  June  or  Jidy  then  next,  and 
the  ship's  name  declared  as  soon  as  known.  In  case  the  ship  should  not 
arrive  before  the  Slst  of  Decetnber  then  next,  that  contract  was  to  be  void.'* 
The  plaintiffs  supposing  that  on  the  30th  of  June,  1815,  fifty  tons  of  hemp, 
which  ihey  had  intended  for  the  defendants,  were  shipped  at  St,  Petersburgh 
on  board  the  Lively,  as  they  had  directed,  on  the  5th  of  September,  apprised 
the  defendants  that  the  fifty  tons  of  hemp  bought  in  ^pril  for  the  defendants' 
account  were  shipped  in  the  Lively  from  St.  Petersburgh,  It  proved,  howe%'er, 
that  the  master  had  refused  to  take  on  board  more  than  twenty  tons  out  of  the 
fifty  tons.  The  Lively  arrived  on  the  20th  of  September  laden  with  foriy-four 
tons,  including  these  twenty,  the  other  twenty-four  being  parcels  which  the 
plaintiffs  had  ordered  for  other  purchasers.  On  the  22d  the  plaintiffs  apprised 
the  defendants,  that  "  should  the  quantity  by  the  ship  not  be  sufficient,  say  fifty 
tons,  the  plaintiffs  reserved  to  themselves  the  option  of  making  up  the  deficiency 
on  the  Unity  or  tlie  Paragon,  both  from  St,  Petersburgh,"    The  defendants 
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refused  to  accept  any  hemp  either  by  the  Unity  or  the  Paragon,  neither  of 
which  vessels  were  then  arrived,  but  required  a  delivery  of  fifty  tons  from  the 
Lively 9  whereon  the  plaintiffs  on  the  20ih  of  September  sent  them  an  order  for 
twenty  tons,  and  repeated  to  them,  that  **  in  consequence  of  that  ship's  shutting 
out  part  of  the  hemp  intended  for  her,  the  remaining  thirty  tons  would  come  by 
the  Paragon,''*  The  defendants  persisting  in  their  refusal  to  receive  hemp  by 
any  other  vessel  than  the  Lively,  when  the  Paragon  arrived,  the  plaintiffs  sold 
at  a  loss  the  thirty  tons  which  they  had  offered  to  the  defendants,  and  now 
called  on  them  to  make  good  the  deficiency.  Upon  the  trial  of  the  cause 
*55R1  *^^  Guidhall,  at  the  sittings  after  Hilary  term,  1816,  before  GibbSf 
-*  C.  J.,  these  facts  being  proved,  the  defendants  contended  that  the 
plaintiffs  were  not  entitled  to  recover,  upon  three  grounds :  first,  that  they  were 
entitled  upon  this  contract  to  receive  the  entire  quantity  of  fifty  tons  by  one 
ship;  secondly,  that  the  plaintiffs,  having  elected  the  Lively,  were  bound  by 
their  election,  and  could  not  nominate  any  other  vessel ;  tliirdly,  that  the 
defendants  were  entitled  to  all  the  hemp  which  did  come  by  \he9Lively.  The 
jury  found  a  verdict  for  the  plaintiffs,  with  liberty  to  move  for  a  new  trial. 

LenSf  Serjt.,  in  this  term  obtained  a  rule  nisi  to  set  aside  the  verdict,  and 
enter  a  verdict  for  the  defendants,  or  nonsuit,  against  which 

Best,  Serjt.,  now  showed  cause.  Nothing  in  the  contract  binds  the  plaintiffs 
to  send  the  hemp  by  any  particular  ship,  nor  to  send  it  all  in  one  ship.  The 
plaintiffs  having  given  notice,  under  a  mistake,  that  the  whole  quantity  is 
coming  by  a  certain  ship,  as  soon  as  they  discover  their  mistake,  apprise  the 
defendants  tliat  it  is  an  error.  The  hemp  is  the  same,  though  it  arrives  by  a 
different  ship.  No  inconvenience  results  to  the  defendant  by  the  change  of 
ships.  Robinson  v.  Touray,  3  Campb.  158,  is  in  point,  and  this,  to  use  Lord 
Ellenborough*8  expression,  is  the  correction  of  a  corrigible  mistake. 

Lens  and  Blosset,  Serjts.,  in  support  of  the  rule,  insisted  that  the  meaning 
of  the  contract  was,  that  the  whole  quantity  should  come  by  one  ship,  and  not 
by  different  ships,  and  as  it  had  not  so  come,  they  were  relieved  from  their 
bargain.  If  it  were  indifferent  by  what  ship  it  came,  it  would  have  been 
unnecessary  to  use  such  haste  to  announce  the  ship,  or  expressly  to  aver  it  in 
*5591  "^^^^  declaration.  So  soon  as  a  ship  is  announced,  the  defendants 
•^  speculate  on  the  state  of  the  market,  and  make  tlieir  sub-coniracts 
accordingly ;  at  least,  the  defendants  have  a  right  to  tlie  forty-four  tons  which 
were  on  board  the  Lively,  Robinson  v.  T^ot/ra^is  very  distinguishable;  Lord 
Ellenborougn  likens  that  to  a  porter  delivering  one  message  instead  of  another. 
Supposing  the  plaintiffs  had  a  right  to  reserve  a  liberty  to  make  up  the  residue 
by  the  Unity  or  Paragon,  they  have  not  done  even  that:  But  when  the  Liveh/ 
arrives,  they  assume  the  liberty  of  making  up  by  the  Paragon  all,  except  such 
part  of  the  Lively^s  cargo  as  they  think  fit  to  deliver  to  the  defendants,  giving 
the  residue  of  her  cargo  to  some  others.  The  plaintiffs  were  not  bound  to 
declare  the  ship  by  any  given  day,  but  when  they  knew  the  ship.  Having 
announced  that  they  did  know  the  ship,  they  cannot  say  they  did  not  know  her 
when  they  announced  her;  they  might  take  their  own  time  to  declare,  might 
have  waited  till  she  was  in  port  here.  They  ought  to  have  given  simultaneous 
notice,  that  the  other  part  of  the  cargo  of  the  Lively  was  intended  for  other 
purchasers,  or,  by  omitting  so  to  do,  they  appropriated  the  whole  forty-four  tons 
to  the  defendants. 

GiBBs,  C.  J.  Three  objections  are  taken  to  the  plaintiffs'  right  to  recover; 
first,  that  the  plaintiffs  were  not  at  liberty  to  send  the  hemp  by  more  ships  than 
one;  secondly,  that  after  having  given  notice  of  the  ship  that  was  bringing  the 
goods,  the  plaintiffs  were  bound  by  their  election,  and  could  not  give  notice  of 
another  ship;  thirdly,  that  the  plaintiffs  violated  their  contract  in  not  giving  the 
defendants  ail  that  came  by  the  Lively.  All  these  objections  stand  on  different 
grounds.  As  to  the  first  question,  whether  if  the  plaintiffs  had  in  the  first 
instance  given  notice  that  half  the  hemp  was  coming  by  the  Lively,  and  half  by 
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the  Paragon^  *the  defendants  conld  have  refused  to  accept  it,  I  think  r^Kftn 
they  could  not.  The  material  thing  is  the  time  of  delivery :  it  was  at  ^ 
all  events  to  be  before  the  31st  of  Dectmher^  but  by  what  ships  the  hemp  was 
to  come  was  immaterial.  As  to  the  second  question,  we  must  look  at  the  terms 
of  the  contract.  **The  name  of  the  ship,"  which  I  have  assumed  as  equivalent 
to  ships,  '*to  be  declared  as  soon  as  known.*'  In  iS!^/ em6er,  four  months 
before  the  delivery  must  necessarily  be  completed,  the  plaintiffs  thought  they 
knew  by  what  ship  the  hemp  was  coming,  and  gave  notice,  but  they  were 
deceived.  The  question  is  then,  whether  the  defendants  are  not  bound  by  the 
second  nomination,  and  I  think  they  were.  They  were  not  prejudiced,  they 
had  taken  no  steps  upon  the  first  notice.  As  to  the  third  question,  I  think, 
whatever  part  of  the  fifty  tons  purchased  for  the  defendants,  the  plaintiffs 
received  by  the  Lively,  they  were  bound  to  deliver  to  the  defendants  ;  but 
whatever  part  of  the  fifty  tons  they  did  not  receive  by  the  Lively,  they  were  at 
liberty  to  make  up  out  of  the  Uni/y  and  Paragon,  It  is  true  the  plaintiffs  had 
other  hemp  by  the  Lively,  besides  the  twenty  tons,  but  they  had  ascribed  that 
other  hemp  to  other  purchasers,  and  the  defendants  had  no  right  to  say  that 
hemp  ought  to  be  delivered  to  them.  I  therefore,  think  the  rule  ought  to  be 
discharged. 

Dallas,  J.  In  this  case  there  are  three  questions.  As  to  the  first,  if  the 
words  be  doubtful,  we  must  look  to  the  substance  of  the  contract,  and  I  think 
that  has  been  complied  with.  It  is  said,  that  instead  of  sending  the  hemp  by 
ship  or  ships,  the  plaintiffs  are  bound  to  one  ship  only.  At  first  they  were  at 
liberty  to  send  by  any  ship,  the  contract  not  saying  that  the  goods  shall  come 
by  the  first  ship,  nor  naming  any  ship;  therefore,  the  substance  of  the  contract 
is,  that  it  need  not  come  *by  any  particular  ship.  As  to  the  second  r«g/«| 
point,  I  think  the  plaintiffs  were  at  liberty  to  give  the  second  notice.  ^ 
As  to  the  third,  the  plaintiffs  having  contracted  to  sell  the  other  parts  of  the 
cargo  of  the  Lively  to  other  persons,  did  all  they  were  bound  to  do,  in  delivering 
the  twenty  tons  to  the  deft^ndants. 

Park,  J.,  was  of  the  same  opinion.  The  plaintiffs  were  at  liberty  to  send 
the  hemp  by  any  ships,  so  that  it  arrived  before  the  31st  of  December.  As  to 
the  third  point,  the  case  must  be  considered  as  if  there  were  only  twenty  tons 
on  board  this  ship,  and  the  contract  has  been  substantially  complied  with. 

BuHROUGU,  J.,  concurring,  the  rule  was 

Discharged. 


STANDLEY,  Esquire,  v.  HEMMINGTON. 

[2  Marsh.  277.    S.  C] 

Upon  an  award  to  perform  a  purchase  of  land,  and  pay  the  price  upon  convejance  of  the 
land  by  the  plaintifi*  to  defendant  the  defendant  is  not  in  contempt  before  tender  of  a 
conveyance  executed,  and  demand  of  the  money,  and  refusal  to  accept  and  pay. 

It  having  been  referred  to  arbitration  to  determine  whether  a  contract  subsisted 
between  the  plaintiff  and  die  defendant  for  the  purchase  of  certain  allotments  of 
land  under  an  inclosure  act,  and  the  arbitrator  having  on  the  19ih  of  •iugust^ 
1815,  awarded  that  such  a  contract  subsisted,  and  directed  the  defendant  forth- 
with to  perform  the  contract,  and  pay  165*i/.,  on  the  conveyance  of  the  land  by 
the  plaintiff  to  the  defendant,  the  plainlifi*  furnished  his  abstract  in  September^ 
which  on  the  1st  of  November,  was  returned  with  queries;  tlie  abstract  with 
answers  thereto  was  re-delivered  on  the  IZth  of  Novtmber^  and  on  the  lith  of 
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December  the  plaintiff  pressed  for  an  early  answer.  On  the  18th  of  January 
the  defendant  repeated  in  substance  the  same  objections.  On  the  30th  of 
*5fi2l  ^^^'^^^y  ^^®  abstract  *was  again  sent  to  the  defendant  with  answers, 
-^  and  dispatch  was  requested.  A  personal  demand  of  performance  had 
on  the  11  ih  of  May  been  made  on  the  defendant,  and  notice  that  unless  he 
complied  in  ten  days,  his  silence  would  be  construed  as  a  refusal  to  perform, 
and  the  court  would  be  moved  for  an  attachment,  but  he  had  not  yet  given 
any  answer. 

Lensj  Serjt.,  now  moved  for  an  attachment  for  non^performance  of  this  award. 
The  defendant,  he  said,  being  in  possession  of  the  allotments,  the  vendor  could 
get  neither  his  land  nor  his  money,  and  the  usual  practise  being  that  the  pur- 
chaser prepares  the  conveyances,  it  was  unnecessary  for  the  plaintiff  to  tender 
a  deed  executed.  If  any  plausible  objections  had  been  taken  to  the  title,  he 
would  not  have  asked  the  court  to  try  its  goodness  on  affidavits,  at  least  the 
court  would  direct  an  issue  whether  the  title  were  good. 

GiBDS,  C.  J.  I  think  the  plaintiff  must  do  something  more.  He  might  file 
a  bill  in  equity  for  a  specific  performance.  The  title  would  then  be  considered 
in  a  court  of  equity ;  it  is  impossible  we  should  try  a  tide  here  on  affidavits. 
But  before  the  plaintiff  can  have  an  attachment,  he  must  execute  and  tender  to 
the  defendant  a  conveyance,  and  ask  for  the  purchase-money  awarded.  The 
modern  practice,  indeed,  has  gone  thus  far,  that  in  an  action  where  the  defend- 
ant has  dispensed  with  the  plaintiff's  tendering  the  deed  executed,  the  plaintiff 
may  nevertheless  recover ;  but  even  that  was  a  relaxation  of  the  law.  Jones 
V.  Burkley,  Doug.  084,  was  the  first  case  that  relaxed  the  rule,  which  was  ad- 
mirably argued  by  my  Brother  I^e  Blanc;  but  there  it  was  averred  he  informed 
*fiA^1  the  party  that  he  was  ready  to  convey,  and  'tendered  a  draf\  of  an  as- 
J  signment  and  release  for  the  purchaser's  approbation,  and  offered  to 
execute  and  deliver  the  deed  pursuant  thereto,  and  the  other  declared,  if  the 
plaintiff  had  tendered,  he  would  not  accept  it,  and  that  he  wholly  discharged 
and  exempted  the  plaintiffs  from  executing  the  same.  In  the  present  case  the 
plaintiff  could  not  maintain  an  action  on  his  agreement,  nor  on  a  bond  for  per- 
formance of  the  award,  if  he  had  such,  because  he  does  not  show  performance 
on  his  part.  I  think  there  is  not  enough  to  bring  the  party  into  contempt,  and 
tlie  plaintiff's  much  better  course  is  to  apply  to  a  court  of  equity. 

Dallas,  J.  The  plaintiff  does  not  show  even  a  refusal  by  the  defendant,  ncr 
whether  he  has  decided  on  the  objection  taken. 

The  rest  of  the  court  concurring,  the 

Rule  was  refused. 


HORTON  V.  MOGGRIDGE. 

A  defendant^may  be  holden  to  bail  upon  a  promise  made  after  his  discharge  under  the 
insolvent  act,  to  pay  a  debt  contracted  before  his  discharge. 

Best,  Serjt,,  had  obtained  a  rule  nUi  to  discharge  the  defendant  out  of  cus- 
tody, upon  the  ground  that  he  had  been  recently  discharged  under  the  insolvent 
act,  and  that  the  present  action  was  brought  for  an  antecedent  debt. 

Vaughan,  Serjt.,  showed  cause  against  the  rule,  and  Best,  endeavored  to 
support  it. 

GiBBs,  C.  J.     This  is  an  application  to  discharge  the  defendant  from  an 

arrest,  on  the  ground  that  he  has  been  discharged  under  the  late  insolvent  act, 

*5641   ^^'^^  *frees  him  from  arrest  for  all  debts  contracted  before  his  discharge 

'^  under  that  act.    There  are  two  questions.    The  first,  whether  this  faUs 
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within  one  of  ihe  exceptions  of  the  act :  for  the  plaintiff,  it  is  said,  if  there  be 
any  fraud  in  the  defendant's  schedule,  this  fraud  shall  be  unavailable.  This  ia 
the  substance  of  the  50th  section  of  the  statute,  not  to  give  the  words ;  and  that 
it  must  be  open  for  this  court  to  see  whether  those  circumstances  of  fraud  exist. 
The  six  or  seven  facts  of  fraud  which  the  plaintiff's  counsel  imputes,  have  been 
satisfactorily  answered  by  the  defendant's  affidavits  ;  and  I  do  not  put  the  case 
on  that  ground ;  but,  2dly,  the  plaintiff  says,  **  my  cause  of  action  arose  subse- 
quently to  the  day  of  the  defendant's  discharge,  on  a  promise  made  since  his 
discharge  to  pay  the  antecedent  debt."  However  improvident  a  person  may 
be  in  making  such  a  promise,  the  antecedent  debt  is  a  consideration  for  such 
subsequent  promise.  That  such  a  subsequent  promise  was  given,  stands  not 
on  the  affidavit  of  the  plaintiff  alone,  but  of  one  Douglas  with  him,  and  I  think 
the  plaintiff  has  taken  the  case  out  of  the  operation  of  the  insolvent  act,  by 
showing  that  his  cause  of  action  arose  on  a  promise  made  since  Ids  discharge 
under  that  act.     The  rule  tlierefore,  must  be  discharged. 


•NEALE  c.  NEVILL.  ['565 

SAVORY  V.  SPOONER. 

[2  Marsh.  278.  S.  C] 

The  plaintiff  may  retain  the  venue  where  he  has  laid  it,  on  andertaking  to  give  material 

evidence  in  any  county,  in  which,  if  the  venue  were  laid,  the  defendant  could  not  truly 

make  the  usual  atTidavit  to  change  the  venue  from  that  county. 
Evidence  of  any  fact  material  to  the  cause,  though  it  go  not  to  the  whole  cause  of  actioa, 

satisfies  the  undertaking  ^iven  to  retain  the  venue. 
When  the  cause  of  action  arises  in  a  foreign  country,  the  plaintiff  may  retain  the  venue 

without  any  undertaking  to  give  material  evidence. 

Pell,  Serjt.,  having  obtained  in  the  cause  of  Neaie  v.  Neville  a  rule  nisi  to 
change  the  venue  from  London  to  Somerset,  on  the  usual  affidavit,  that  tJie 
cause  of  action  arose  in  Somerset ,  and  not  elsewhere, 

Best,  Serjt.,  now  showed  cause,  on  an  affidavit  that  the  action  was  partly 
brought  for  commission  on  the  sale  of  sail  cloth,  sent,  some  from  Poole,  and 
some  from  Portsmouth  to  London,  for  sale,  and  partly  for  goods  sold  from  the 
plaintiff's  warehouse  at  Bridport  in  Dorset, 

The  court  held,  that  this  atiidavit  answered  the  application. 

Rule  simply  dischaiged. 

Pell,  on  the  following  day  again  applied  to  open  this  rule,  that  the  praciire 
might  be  consistent;  he  cited  Henshaw  v.  Ruttley,  1  New.  Rep.  110.  The 
plaintiff  does  not  in  this  case  swear,  that  no  part  of  the  cause  of  action  arose  in 
Somerset,  though  he  swears  that  part  arose  in  other  counties,  and  therefore,  he 
is  not  entitled  to  retain  the  venue. 

Best.  Supposing  that  some  part  of  the  cause  of  action  arose  in  Somerset, 
other  parts  arising  in  Dorset,  Poole,  and  Hants,  the  case  cited  is  not  applicable: 
it  was  there  sworn  that  the  cause  of  action  arose,  part  in  Kent,  and  part  in  Lon- 
don, but  there  was  no  third  county.  He  hesitated  to  enter  into  the  usual  un- 
dertaking to  give  material  evidence,  in  order  to  retain  this  venue,  fearing,  that  to 
satisfy  the  undertaking  in  London,  it  must  be  evidence  that  the  whole  cause  o( 
action  arose  in  London,  and  that  evidence  as  to  part  of  the  action  would  not 
suffice. 
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*Bat  the  court  held,  that  the  undertaking  certainly  need  not  go  to  that 
extent.  Any  evidence  material  to  the  cause  would  suffice.  Bearcroft,  was 
permitted  to  give  in  evidence  a  rule  of  court  for  paying  money  into  court,  as 
material  evidence  arising  in  Middlesex* 

The  court  again  discharged  the  rule 
on  the  usual  undertaking.t 

t[See  7  Taunt.  178,  Powell  y.  Bicht  2  Barn.  &,  Aid.  618,  Wood  v.  Perkea.] 


SAVORY  V.  SPOONER. 

On  the  following  day,  Onslow^  Serjt.,  having  obtained  a  rule  nUi  in  Savory 
V.  Spooner^  to  change  the  venue  from  London  to  Dorset^  on  the  usual  affidavit 
that  the  cause  of  action  arose  in  Dorset,  and  not  elsewhere. 

Best^  Serjt.,  opposed  it,  on  an  affidavit  that  the  action  was  brought  for  the 
price  of  a  threshing  machine  ordered  and  made  at  Fairford  in  Gloucestershire, 
and  delivered  by  the  plaintiff  on  the  defendant's  farm  in  Dorsetshire.  In  this 
case  it  was  impossible  he  should  enter  into  the  usual  undertaking  to  give  mate- 
rial evidence  in  lAmdon,  as  no  circumstance  connected  with  the  demand  had 
arisen  there  ;  but,  inasmuch  as  he  had  falsified  the  defendant's  affidavit,  he  was 
entitled  to  retain  the  venue. 

Onslow,  in  support  of  his  rule,  contended,  that  since  on  the  plaintiff's  own 
showing  his  cause  of  action  did  not  arise  in  Ijondon,  to  permit  him  to  retain 
the  venue  there,  would  give  sanction  to  an  abuse  ;  fur  he  ought  to  sue  where 
his  cause  of  action  arises. 

The  court  took  time  to  re-consider  the  case  of  Neale  v.  Nevill,  together  with 
this. 

6iBB9,  C.  J.,  now  delivered  the  opinion  of  the  court. 

In  Neale  v.  NeviU,  an  application  was  made  to  change  the  venue  from  Loti'. 
«i.^^1  don  to  Somerset,  on  the  usual  affidavit.  *It  was  opposed  on  an  affidavit 
^  that  the  cause  of  action  arose,  partly  in  the  county  o{  Hants,  pardy  in  the 
county  of  Poole,  partly  in  London,  and  partly  in  Dorsetshire ;  in  Savory  v. 
Spooner,  the  answer  to  the  application  made  to  change  the  venue  from  London 
to  Dorset,  on  the  usual  affidavit,  was,  that  the  machine,  for  the  price  of  which  the 
action  was  brought,  was  ordered  in  Gloucestershire,  and  sent  to  Dorsetshire, 
and  that  the  venue  was  laid  in  London,  therefore,  that  was  in  effect  an  affidavit 
that  the  cause  of  action  did  not  arise  in  London,  The  difficulty  of  determining 
what  to  do  in  this  case,  arises  from  the  difference  which  subsists  between  the 
practise  of  this  court  and  that  of  the  Court  of  King's  Bench.  In  the  King's 
Bench,  the  rule  to  change  the  venue  is  a  rule  absolute  in  the  first  instance. 
It  is  granted  upon  an  affidavit  that  the  cause  of  action  arose  in  the  county  into 
which  it  is  sought  to  change  the  venue,  and  not  elsewhere,  and  the  venue  can 
only  be  brought  back  by  the  plaintiff,  upon  his  undertaking  to  give  material  evi- 
dence in  the  county  in  which  the  venue  was  originally  laid.  In  this  court  the 
practice  is  different,  and  the  rule  to  change  the  venue  is  in  the  first  instance  a 
rule  nisi,  and  the  plain tifi*  has  an  opportunity  to  show  cause  against  it,  by  fal- 
sifying the  affidavit  on  which  the  rule  is  moved.  Still,  however,  if  this  were 
the  common  case,  where  the  whole  cause  of  action  arises  in  the  county  in 
which  the  venue  was  originally  laid,  this  court  would  not  discharge  the  rule, 
but  on  the  plaintifl*'8  undertaking  to  give  material  evidence  in  London,  if  the 
cause  of  action  arose  in  London.  The  court,  indeed,  in  the  case  of  Collins  v. 
Jacob,  3  Bos.  6l  Pull.  579,  where  the  cause  of  action  arose  in  a  county  different, 
as  well  from  that  in  which  the  venue  was  laid,  as  from  that  into  which  the 
defendant  sought  to  remove  it,  permitted  the  venue  to  be  retained  by  the  plain* 
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within  one  of  ihe  exceptions  of  the  act :  for  the  plaintiff,  it  is  said,  if  there  be 
any  fraud  in  the  defendant's  schedule,  this  fraud  shall  be  unavailable.  This  is 
the  substance  of  the  50th  section  of  the  statute,  not  to  give  the  words ;  and  that 
it  must  be  open  for  this  court  to  see  whether  those  circumstances  of  fraud  exist. 
The  six  or  seven  facts  of  fraud  which  the  plaintiff's  counsel  imputes,  have  been 
satisfactorily  answered  by  the  defendant's  affidavits  ;  and  I  do  not  put  the  case 
on  that  ground ;  but,  2dly,  the  plaintifi*  says,  '*my  cause  of  action  arose  subse- 
quently to  the  day  of  the  defendant's  discharge,  on  a  promise  made  since  his 
discharge  to  pay  the  antecedent  debt."  However  improvident  a  person  may 
be  in  making  such  a  promise,  the  antecedent  debt  is  a  consideration  for  such 
subsequent  promise.  That  such  a  subsequent  promise  was  given,  stands  not 
on  the  affidavit  of  the  plain  tiff  alone,  but  of  one  Douglas  with  him,  and  I  think 
the  plaintiff  has  taken  the  case  out  of  the  operation  of  the  insolvent  act,  by 
showing  that  his  cause  of  action  arose  on  a  promise  made  since  his  discharge 
under  that  act.     The  rule  tiierefore,  must  be  discharged. 


•NEALE  V.  NEVILL.  ['505 

SAVORY  V.  SPOONER. 

[2  Marsh.  278.  S.  C] 

The  plaintiff  may  retain  the  Yenue  where  he  has  laid  it,  on  andertaking  to  give  materia] 

evidence  in  any  county,  in  which,  if  the  venue  were  laid,  the  defendant  could  not  troiy 

make  the  usual  atHdavit  to  change  the  venue  from  that  county. 
Evidence  of  any  fact  material  to  the  cause,  though  it  go  not  to  the  whole  cause  of  action, 

satisfies  the  undertaking  given  to  retain  the  venue. 
When  the  cause  of  action  arises  in  a  foreign  country,  the  plaintifi*  may  retain  the  Tenue 

without  any  undertaking  to  give  material  evidence. 

Pell,  Serjt.,  having  obtained  in  the  cause  of  Necde  v.  Neville  a  rule  nisi  to 
change  the  venue  from  London  to  Somerset,  on  the  usual  affidavit,  that  the 
cause  of  action  arose  in  Somerset ,  and  not  elsewhere, 

Best,  Serjt.,  now  showed  cause,  on  an  aflidavit  that  the  action  was  partly 
brought  for  commission  on  the  sale  of  sail  cloth,  sent,  some  from  Pooit,  and 
some  from  Portsmouth  to  London^  for  sale,  and  partly  for  goods  sold  from  the 
j)laintiff 's  warehouse  at  Bridport  in  Dorset, 

The  court  held,  that  this  atHdavit  answered  the  application. 

Rule  simply  discharged. 

Pellf  on  the  following  day  again  applied  to  open  this  rule,  that  the  practice 
might  be  consistent;  he  cited  Henshaw  v.  Buttley,  1  New.  Rep.  110.  The 
plaintiff  does  not  in  this  case  swear,  that  no  part  of  the  cause  of  action  arose  in 
Somerset,  though  he  swears  that  part  arose  in  other  counties,  and  therefore,  he 
is  not  entitled  to  retain  the  venue. 

Best.  Supposing  that  some  part  of  the  cause  of  action  arose  in  Somerset, 
other  parts  arising  in  Dorset,  Poole,  and  Hants,  the  case  cited  is  not  applicable: 
it  was  there  sworn  that  the  cause  of  action  arose,  part  in  Kent,  and  part  in  Lon- 
don, but  there  was  no  third  county.  He  hesitated  to  enter  into  the  usual  un- 
dertaking to  give  material  evidence,  in  order  to  retain  this  venue,  fearing,  that  to 
satisfy  the  undertaking  in  London,  it  must  be  evidence  that  the  whole  cause  of 
action  arose  in  London,  and  that  evidence  as  to  part  of  the  action  woidd  not 
suffice. 
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*But  the  court  held,  that  the  undertaking  certainly  need  not  go  to  that 
extent.  Any  evidence  material  to  the  cause  would  suffice.  Bearcroft,  M^as 
permitted  to  give  in  evidence  a  rule  of  court  for  paying  money  into  court,  as 
material  evidence  arising  in  Middlesex* 

The  court  again  discharged  the  rule 
on  the  usual  undertaking.! 

t[See  7  Taunt.  178,  Powtll  v.  Etch,  2  Barn.  &,  Aid.  618,  Wood  v.  Perkes.] 


SAVORY  V.  SPOONER. 

On  the  following  day,  Onalow^  Serjt.,  having  ohtained  a  rule  nisi  in  Savory 
▼.  Spooner^  to  change  the  venue  from  London  to  Dorset,  on  the  usual  affidavit 
that  the  cause  of  action  arose  in  Dorset,  and  not  elsewhere. 

J3est^  Serjt.,  opposed  it,  on  an  affidavit  that  the  action  was  brought  for  the 
price  of  a  threshing  machine  ordered  and  made  at  Fairford  in  Gloucestershire, 
and  delivered  by  the  plaintiff  on  the  defendant's  farm  in  Dorsetshire.  In  this 
case  it  was  impossible  he  should  enter  into  the  usual  undertaking  to  give  mate- 
rial evidence  in  London,  as  no  circumstance  connected  with  the  demand  had 
arisen  there  ;  but,  inasmuch  as  he  had  falsified  the  defendant's  affidavit,  he  was 
entitled  to  retain  the  venue. 

Onslow,  in  support  of  his  rule,  contended,  that  since  on  the  plaintiff's  own 
showing  his  cause  of  action  did  not  arise  in  Ijondon,  to  permit  him  to  retain 
tlie  venue  there,  would  give  sanction  to  an  abuse  ;  fur  he  ought  to  sue  where 
his  cause  of  action  arises. 

The  court  took  time  to  re-consider  the  case  of  Neale  v.  Nevill,  together  with 
this. 

GiBBS,  C.  J.,  now  delivered  the  opinion  of  the  court. 

In  Neale  v.  Nevill,  an  application  was  made  to  change  the  venue  from  LoU'. 
^fyMl  ^^^  ^^  Somerset,  on  the  usual  affidavit.  *It  was  opposed.on  an  affidavit 
-1  that  the  cause  of  action  arose,  partly  in  the  county  of  Hants,  pardy  in  the 
county  of  Poole,  partly  in  London,  and  partly  in  Dorsetshire ;  in  Savory  v. 
Spooner,  the  answer  to  the  application  made  to  change  the  venue  from  London 
to  Dorset,  on  the  usual  affidavit,  was,  that  the  machine,  for  the  price  of  which  the 
action  was  brought,  was  ordered  in  Gloucestershire,  and  sent  to  Dorsetshire, 
and  that  the  venue  was  laid  in  London,  therefore,  that  was  in  effect  an  affidavit 
that  the  cause  of  action  did  not  arise  in  London.  The  difficulty  of  determining 
what  to  do  in  this  case,  arises  from  the  ditference  which  subsists  between  the 
practise  of  this  court  and  that  of  the  Court  of  King's  Bench.  In  the  King's 
Bench,  the  rule  to  change  the  venue  is  a  rule  absolute  in  the  first  instance. 
It  is  granted  upon  an  affidavit  that  the  cause  of  action  arose  in  the  county  into 
which  it  is  sought  to  change  the  venue,  and  not  elsewhere,  and  the  venue  can 
only  be  brought  back  by  the  plaintiff',  upon  his  undertaking  to  give  material  evi- 
dence in  tiie  county  in  which  the  venue  was  originally  laid.  In  this  court  the 
practice  is  diflferent,  and  the  rule  to  change  the  venue  is  in  the  first  instance  a 
rule  nisi,  and  the  plaintiff'  has  an  opportunity  to  show  cause  against  it,  by  fal- 
sifying the  affidavit  on  which  tlie  rule  is  moved.  Still,  however,  if  this  were 
the  common  case,  where  the  whole  cause  of  action  arises  in  the  county  in 
which  the  venue  was  originally  laid,  this  court  would  not  discharge  the  rule, 
but  on  the  plaintifl*'s  undertaking  to  give  material  evidence  in  London,  if  the 
cause  of  action  arose  in  London.  The  court,  indeed,  in  the  case  of  Collins  v. 
Jacob,  3  Bos.  &  Pull.  579,  where  the  cause  of  action  arose  in  a  county  different, 
as  well  from  that  in  which  the  venue  was  laid,  as  from  that  into  which  the 
defendant  sought  to  remove  it,  permitted  the  venue  to  be  retained  by  the  plain* 

3S 


756  Neale  v.  Nevill.  E.  T.  1816.  [564 

within  one  of  ihe  exceptions  of  the  act :  for  the  plaintiff,  it  is  said,  if  there  be 
any  fraud  in  the  defendant's  schedule,  this  fraud  shall  be  unavailable.  This  is 
the  substance  of  the  50th  section  of  the  statute,  not  to  give  the  words ;  and  that 
it  must  be  open  for  this  court  to  see  whether  those  circumstances  of  fraud  exist. 
The  six  or  seven  facts  of  fraud  which  the  plaintiff's  counsel  imputes,  have  been 
satisfactorily  answered  by  the  defendant's  affidavits  ;  and  I  do  not  put  the  case 
on  that  ground  ;  but,  2dly,  the  plaintiff  says,  *'  my  cause  of  action  arose  subse- 
quently to  the  day  of  the  defendant's  discharge,  on  a  promise  made  since  his 
discharge  to  pay  the  antecedent  debt."  However  improvident  a  person  may 
be  in  making  such  a  promise,  the  antecedent  debt  is  a  consideration  for  such 
subsequent  promise.  That  such  a  subsequent  promise  was  given,  stands  not 
on  the  affidavit  of  the  plaintiff  alone,  but  of  one  Douglas  with  him,  and  I  think 
the  plaintiff  has  taken  the  case  out  of  the  operation  of  the  insolvent  act,  by 
showing  that  his  cause  of  action  arose  on  a  promise  made  since  liis  discharge 
under  that  act.     The  rule  therefore,  must  be  discharged. 


•NEALE  c.  NEVILL.  [♦SBS 

SAVORY  V.  SPOONER. 

[2  Marsh.  278.  S.  C] 

The  plaintiff  may  retain  the  venue  where  he  has  laid  it,  on  undertaking  to  give  material 

evidence  in  any  county,  in  which,  if  the  venue  were  laid,  the  defendant  could  not  truly 

make  the  usual  atlidavit  to  change  the  venue  from  that  county. 
Evidence  of  any  fact  material  to  the  cause,  though  it  go  not  to  the  whole  cause  of  action, 

satisfies  the  undertaking  given  to  retain  the  venue. 
When  the  cause  of  action  arises  in  a  foreign  country,  the  plaintiff  may  retain  the  venue 

without  any  undertaking  to  give  material  evidence. 

Pell,  Serjt.,  having  obtained  in  the  cause  of  Necde  v.  Nevill,  a  rule  nisi  to 
change  the  venue  from  London  to  Somerset,  on  the  usual  affidavit,  that  tlie 
cause  of  action  arose  in  Somerset,  and  not  elsewhere. 

Best,  Serjt.,  now  showed  cause,  on  an  affidavit  that  the  action  was  partly 
brought  for  commission  on  the  sale  of  sail  cloth,  sent,  some  from  Poole,  and 
some  from  Portsmouth  to  London,  for  sale,  and  partly  for  goods  sold  from  the 
I)laintiff 's  warehouse  at  Bridport  in  Dorset. 

The  court  held,  that  this  affidavit  answered  the  application. 

Rule  simply  discharged. 

Pell,  on  the  following  day  again  applied  to  open  this  rule,  that  the  practice 
might  be  consistent;  he  cited  Henshaw  v.  Ruttley,  1  New.  Rep.  110.  The 
plaintiff  does  not  in  this  case  swear,  that  no  part  of  the  cause  of  action  arose  in 
Somerset,  though  he  swears  that  part  arose  in  other  counties,  and  therefore,  he 
is  not  euiitled  to  retain  the  venue. 

Best.  Supposing  that  some  part  of  the  cause  of  action  arose  in  Somerset, 
other  parts  arising  in  Dorset,  Poole,  and  Hants,  the  case  cited  is  not  applicable: 
it  was  there  sworn  that  the  cause  of  action  arose,  part  in  Kent,  and  part  in  Lon- 
don, but  there  was  no  third  county.  He  hesitated  to  enter  into  the  usual  un- 
dertaking to  give  material  evidence,  in  order  to  retain  this  venue,  fearing,  that  to 
satisfy  the  undertaking  in  London,  it  must  be  evidence  that  the  whole  cause  of 
action  arose  in  London,  and  tliat  evidence  as  to  part  of  the  action  would  not 
suffice. 
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*But  ihe  court  held,  that  the  undertaking  certainly  need  not  go  to  that 
extent.  Any  evidence  material  to  the  cause  would  euflice.  Bearcrofit,  was 
permitted  to  give  in  evidence  a  rule  of  court  for  paying  money  into  court,  as 
material  evidence  arising  in  Middlesex. 

Tlie  court  again  discharged  the  rule 
on  the  usual  undertaking.! 

t[See  7  Taunt.  178,  Powell  v.  Bich,  2  Barn.  &  Aid.  616,  Wood  v.  Perket.] 


SAVORY  V.  SPOONER. 

On  the  following  day,  Onslow^  Serjt.,  having  ohtained  a  rule  nisi  in  Savory 
V.  Spooner^  to  change  the  venue  from  London  to  Dorset,  on  the  usual  affidavit 
that  the  cause  of  action  arose  in  Dorset,  and  not  elsewhere. 

Best,  Serjt.,  opposed  it,  on  an  affidavit  that  the  action  was  brought  for  the 
price  of  a  threshing  machine  ordered  and  made  at  Fairford  in  Gloucestershire, 
and  delivered  by  the  plaintiff  on  the  defendant's  farm  in  Dorsetshire.  In  this 
case  it  was  impossible  he  should  enter  into  the  usual  undertaking  to  give  mate- 
rial evidence  in  London,  as  no  circumstance  connected  with  the  demand  had 
arisen  there  ;  but,  inasmuch  as  he  had  falsified  the  defendant's  affidavit,  he  was 
entitled  to  retain  the  venue. 

Onslow,  in  support  of  his  rule,  contended,  that  since  on  the  plaintiff's  own 
showing  his  cause  of  action  did  not  arise  in  Jjondon,  to  permit  him  to  retain 
the  venue  there,  would  give  sanction  to  an  abuse  ;  for  he  ought  to  sue  where 
his  cause  of  action  arises. 

The  court  took  time  to  re-consider  the  case  of  Neale  v.  Nevill,  together  with 
this. 

GiBBs,  C.  J.,  now  delivered  the  opinion  of  the  court. 

In  T^eale  v.  NeviU,  an  application  was  made  to  change  the  venue  from  Lon-, 
*(\R71  ^^^  ^^  Somerset,  on  the  usual  affidavit.  *It  was  opposed^on  an  affidavit 
-I  that  the  cause  of  action  arose,  pardy  in  the  county  o( Hants,  pardy  in  the 
county  of  Poole,  partly  in  London,  and  partly  in  Dorsetshire ;  in  Savory  v. 
Spooner,  the  answer  to  the  application  made  to  change  the  venue  from  London 
to  Dorset,  on  the  usual  affidavit,  was,  that  the  machine,  for  the  price  of  which  the 
action  was  brought,  was  ordered  in  Gloucestershire,  and  sent  to  Dorsetshire, 
and  that  the  venue  was  laid  in  London,  therefore,  that  was  in  effect  an  affidavit 
that  the  cause  of  action  did  not  arise  in  London,  The  difficulty  of  determining 
what  to  do  in  this  case,  arises  from  the  ditference  which  subsists  between  the 
practise  of  this  court  and  that  of  the  Court  of  King's  Bencii.  In  the  King's 
Bench,  the  rule  to  change  the  venue  is  a  rule  absolute  in  the  first  instance. 
It  is  granted  upon  an  affidavit  that  the  cause  of  action  arose  in  the  county  into 
which  it  is  sought  to  change  the  venue,  and  not  elsewhere,  and  the  venue  can 
only  be  brought  back  by  the  plaintiti',  upon  his  undertaking  to  give  material  evi- 
dence in  the  county  in  which  the  venue  was  originally  laid.  In  this  court  the 
practice  is  different,  and  the  rule  to  change  the  venue  is  in  the  first  instance  a 
rule  nisi,  and  the  plaintiff*  has  an  opportunity  to  show  cause  against  it,  by  fal- 
sifying the  affidavit  on  which  the  rule  is  moved.  Still,  however,  if  this  were 
the  common  case,  where  the  whole  cause  of  action  arises  in  the  county  in 
which  ihe  venue  was  originally  laid,  this  court  would  not  discharge  the  rule, 
but  on  the  plaintifl''s  undertaking  to  give  material  evidence  in  London,  if  the 
cause  of  action  arose  in  London.  The  court,  indeed,  in  the  case  of  Collins  v. 
Jacob,  3  Bos.  &>  Pull.  579,  where  the  cause  of  action  arose  in  a  county  different, 
as  well  from  that  in  which  the  venue  was  laid,  as  from  that  into  which  the 
defendant  sought  to  remove  it,  permitted  the  venue  to  be  retained  by  the  plain* 
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tiff  withoal  any  *un(iertakiiig  to  give  material  evidence.  Bat  subse-  r^etg 
quently,  on  full  consideration  by  this  court,  in  the  case  of  Hunt  v.  Bridge^  ^ 
ford,  ante,  i.  259,  it  occurred  to  the  court,  that  it  was  an  extraordinary  course, 
that,  where  the  cause  of  action  arose  in  one  county  only,  being  the  same  where 
tHe  venue  was  first  laid,  they  should  not  dischaige  the  rule  unconditionally,  but 
oblige  the  plaintiff  to  give  material  evidence  in  the  county  which  he  had  selected; 
and  that  where  it  arises  in  several  counties,  the  plaintiff  should  have  the  rule 
discharged  unconditionally.  My  brothers  Neath  and  Chambrt  doubted.  Mr. 
Justice  Lawrence  speaks  of  the  necessity  of  requiring  an  undertaking  in  gene- 
ral, and  the  court  took  time  for  consideration.  The  rule  which  suggested  itself 
to  the  good  sense  of  the  late  Chief  Justice  Mansfield  prevailed,  and  the  court 
held,  that  the  plaintiff  ought  to  follow  up  his  affidavit  made  to  retain  the  venue, 
by  an  undertaking  to  give  material  evidence  in  one  or  other  of  the  counties  in 
which  the  cause  of  action  arose;  and  inasmuch  as  the  rule  is  founded  in  good 
sense,  and  especially  when  we  consider  how  this  court  was  then  filled,  we  think 
we  cannot  do  better  than  to  adhere  to  that  rule.  Not  to  limit  the  exph^ession  of 
the  rule  to  these  particular  instances,  the  general  rule  is  this :  The  plaintiff,  in 
order  to  retain  the  venue,  must  undertake  to  give  material  evidtsnce  in  that 
county,  from  which,  if  the  venue  had  been  laid  there,  the  defendant,  by  reason 
that  some  part  of  the  cause  of  action  really  arose  there,  would  not  be  entitled  to 
change  the  venue ;  that  is,  in  the  case  where  the  action  arises  partly  in  each  of 
several  counties,  the  plaintiff  shall  undertake  to  give  material  evidence  in  one 
or  other  of  those  several  counties.  The  merely  swearing  that  the  cause  of 
action  arose  elsewhere  will  not  suffice,  he  shall  follow  up  bid  affidavit  with  this 
test  of  its  truth,  *that  if  the  cause  of  action  does  not  arise  in  one  or  other  rteeg 
of  the  counties  in  which  it  is  sworn  by  the  plaintiff  that  it  did  arise,  the  ^ 
plaintiff  shall  be  nonsuited.  In  the  first  of  these  causes,  therefore,  the  rule  is 
discharged  on  the  plaintiff's  undertaking  to  give  material  evidence  arising  in 
London^  Dorset ^  Poole,  or  Hants;  in  the  other,  the  rule  is  discharged  on  the 
plaintiff's  undertaking  to  give  evidence  arising  in  London  or  Gloucestershire, 
In  a  case  where  it  may  be  proved  that  the  cause  of  action  arises  abroad,  there 
the  rule  must  be  simply  discharged,  for  it  will  be  impossible  to  give  evidence  in 
any  particular  county  .t 

t  [See  7  TaunL  178,  Powell  v.  Sick,  9  Marsh.  494.  S.  C] 


MORRIS,  late  Sheriff  of  GLOUCESTER,  v.  HAYWARD  et  al. 

[2  Marsh.  280.  S.  C] 

A  sheriff  may  take  a  bail-bond  on  an  attachment  out  of  chancery. 
But  he  is  not  compellable  to  take  bail  thereupon. 

The  plaintiff  declared,  that  a  certain  bill  had  been  exhibited  in  Chancery,  by 
J),  Hliatley  against  the  defendant  Hayward,  and  thereupon,  afterwards,  the 
complainant  sued  out  of  that  court  a  writ  of  attachment  directed  to  the  sheriff 
of  Gloucestershire,  whereby  the  king  commanded  him  to  attach  the  defendant 
Hayward,  so  as  to  have  hiin  before  his  majesty  in  Chancery,  wheresoever  that 
Court  should  then  be,  there  to  answer  to  his  majesty  as  well  touching  a  con- 
tempt, which  it  was  alleged  he  had  committed  against  his  majesty,  as  other 
matters,  and  to  abide  such  order  as  that  court  should  make:  that  under  such 
writ,  the  plaintiff,  being  sheriff,  before  the  return-day  took  and  arrested  the 
defendant  Hayward,  and  detained  him,  that  the  plaintiff  afterwards  took  bail  for 
ihe  appearance  of  the  defendant  Hayward  at  the  return  of  the  writ,  according 
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to  the  form  of  the  statute,  ana  upon  that  occasion  the  defendant  Hayward^  and 
*5701    ^^^  other  defendants  as  bail  or  'sureties  for  him,  by  their  writing  obliga* 

^  tory  bound  themselves  to  the  plain tiif,  by  his  name  and  addition  of 
sheriflf,  in  40/.  under  condition  for  the  appearance  of  Uayward  in  the  Court  of 
Chancery,  in  eight  days  of  St.  Hilary ^  wheresoever  tliat  court  should  then  be, 
there  to  answer  as  well  the  alleged  contempt,  as  other  matters,  and  perform  and 
abide  such  order  as  that  court  should  make  in  that  behalf,  at  the  suit  of  IVhaf' 
Ity^  and  showed  default  made  by  Hayward  in  appearance  according  to  the  exi- 
gency of  the  writ. 

Upon  demurrer  and  joinder,  Onslow^  Serjt.,  for  the  defendant  maintained 
that  the  sheriff  had  no  power  to  bail  on  attachment  of  contempt.  The  words 
of  the  statute  23  H,  6.  c.  9,  are  for  bailing  persons  '*  arrested  by  force  of  any 
writ,  bill,  or  warrant  in  any  action  personal,  or  by  cause  of  indictment  of  tres- 
pass:" not  one  word  is  there  about  an  attachment  of  contempt.  No  contempt 
is  specifically  mentioned  on  the  writ,  or  the  record;  and  this  court  cannot  know 
how  high  or  how  low  the  contempt  is.  They  cannot,  therefore,  see  whether 
the  sheriff  is  entided  to  take  bail.  The  unlimited  power  to  bail  the  highest 
contempt,  is  too  dangerous  a  power  to  be  given  to  a  sheriflT.  Bland  v.  Richards^ 
3  Leon.  208.  In  an  action  on  a  bail-bond,  taken  on  an  attachment  for  a  con- 
tempt out  of  chancery,  the  court  were  clear  that  the  bond  was  void,  for  it  was 
not  bailable,  Ace.  1  Str.  470.  Anon.  '*  On  a  motion  for  an  attachment  the 
Chief  Justice  declared  that  all  the  judges  on  consideration,  had  resolved  that  the 
sheriff  could  not  take  bail  on  an  attachment,  but  a  judge  at  his  chamber  might." 
So,  in  Field  v.  Workhouse.  1  Com.  264,  on  an  attachment  for  a  contempt  out 
^.^.  -.  of  this  court,  the  sheriff  took  a  bail-bond,  and  it  *  was  held  that  the  sheriff 

^  could  not  bail  for  a  contempt,  and  that  it  was  not  within  the  words  or 
intent  of  the  statute ;  and  judgment  on  demurrer  was  given  for  the  defendant. 
In  Bengough  v.  Boaititer,  (4  T.  Kep.  50.3.  2  H.  Bl.  418,)  which  is  cited  for 
the  analogy,  it  being  a  criminal  matter,  though  not  a  process  of  contempt;  upou 
process  out  of  ihe  court  of  general  quarter  sessions,  a  bail-bond  was  held  void. 
The  case  of  Sludd  v.  Acton,  1  H.  Bl.  468,  does  not  direcUy  decide  the  {)oint, 
but  it  was  there  held  that  an  action  would  not  lie  against  the  sheriff  for  taking 
bail.  The  statute  23  H.  6.  c.  9,  gives  no  such  power,  and  it  would  be  produc- 
tive of  great  mischief  if  it  did.  The  nature  of  this  contempt,  for  which  this 
attachment  issued,  is  not  disclosed.  The  attachment  is  in  the  nature  of  punish- 
ment. The  power  to  bail  it,  would  lead  to  these  mischiefs.  The  sheriff  hav- 
ing no  means  to  know  in  what  sum  bail  shall  be  taken,  it  would  lead  to  those 
bonds  for  ease  and  favor,  against  which  the  legislature  have  attempted  to  guard; 
it  would  lead  to  extorting  excessive  bail  on  the  one  hand,  and  to  the  escape  of 
dangerous  criminals  on  the  other.  In  the  case  of  Samuel  v.  Evans,  2  Term 
Rep.  569,  a  bail-bond  taken  after  the  return-day  of  a  writ  %vas  held  bad,  and 
the  court  held  that  advantage  might  be  taken  of  it  on  motion  in  arrest  of  judg- 
ment; if  so,  then  this  defect  may  be  taken  advantage  of  on  a  general  demurrer. 
Lens,  Serjt.  contra.  There  are  also  authorities  to  the  contrary  effect,  and 
the  practice  is  according  to  them,  and  has  not  been  of  late  disputed,  though  ic 
might  be  doubted  a  century  since;  Ilex  v.  Dawes,  1  Ld.  Kaym.  722.  S.  C. 
Salk.  608.  It  was  clearly  agreed  the  sheriff  may  take  a  bail-bond  upon 
*5721   '^'^  attachment.    So,  in  Burton  v.  Low,  Sty.  212,  and  234,  it  was  held 

^  that  a  bond  to  appear  to  an  attachmeni  out  of  chancery  is  within  the 
statute.  So,  Chief  Baron  Comyn  lays  it  down,  Co.  Dig.  tit.  Bail,  F.  8,  that 
by  the  equity  of  this  statute,  23  //.  6.  c.  9,  the  sheriff  may  bail  upon  an  attach- 
ment out  of  chancery,  and  says,  Senib.  2.  Vent.  238.  1  Vent.  234.  B.  Contr. 
3  Leon.  208.  The  case  referred  to  in  2  Vent,  is  Lawson  v.  Haddock,  where 
it  is  said,  ^*  the  court  inclined  that  attachments  out  of  chancery  were  within  the 
statute:  it  is  the  constant  practice  for  sheriffs  to  take  bail  in  such  cases."  As 
to  the  argument  that  it  ought  to  appear  what  the  contempt  was,  and  that  because 
it  dues  not,  therefore,  the  sheriff,  who  cannot  know  what  tlie  contempt  was 
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ought  not  to  be  entrusted  with  the  discretion  to  judge  what  the  amount  of  the 
penalty  in  the  bail-bond  ought  to  be,  in  Say  v.  EUia,  2  W.  B1.  955,  where  thu 
question  was,  whether  a  bail-bond  was  good,  taken  by  a  bailiff,  whose  authority 
to  take  it  did  not  appear,  upon  an  attachment  out  of  chancery  for  a  contempt, 
the  court  do  not  determine  the  main  point,  but  say,  at  all  events,  the  facts  suf- 
ficient to  bring  the  question  before  the  court  ought  to  be  pleaded,  as  was  done 
in  lAiwson  v.  Haddock.  The  Rheriflf  has  usually  taken  the  same  security,  40/. 
The  statute  23  H,  6.  c.  9,  does  not  appear  to  be  confined  to  actions  personal, 
for  it  is  much  wider,  and  has  special  exceptions  which  do  not  include  this  case. 
Though  the  sheriff  has  not  in  this  case  that  guidance,  as  to  the  amount,  which 
personal  actions  afford  where  a  debt  is  sworn  to,  yet  the  sum,  which  has  been 
regularly  taken,  was  a  great  sum  at  the  time  when  it  was  fixed,  and  was  then 
sufficient  for  the  purpose.  In  Studd  v.  Acton,  which,  it  is  admitted,  is  not 
quite  in  point,  the  court  say,  it  may  be  a  question  ^whether  in  certain  r^ei^o 
cases  the  sheriff  be  not  right  in  taking  bail,  but  that  is  widely  dift'erent  ^ 
from  being  compellable  to  do  it.     These  cases  will  be  adopted. 

Onslow  in  reply,  insisted  that  none  of  the  cases  cited  contained  any  decision 
adverse  to  the  defendant.  The  case  in  Vtntris  was  never  decided,  as  appeared 
by  the  reporter  himself,  and  it  only  stated  loose  opinions.  In  Style,  notwith- 
standing what  Roll,  C.  J.,  said,  the  judgment  of  the  court  was  in  favor  of  the 
defendant.  The  case  of  Rex  v.  Dawes  had  not  been  cited  to  state  the  judg- 
ment of  the  court.  If  the  usage  had  prevailed  for  half  a  century  to  take  bail  in 
40/.,  it  ougfit  now  to  be  abolished.  The  case  of  Studd  v.  Acton  showed  that 
the  sheriff  was  not  compellable  to  take  bail;  and  if  not  compellable,  but  it  was 
discretionary  with  him  to  take  bail,  it  led  to  all  the  evils  which  the  statute  23  H. 
6,  c.  9,  meant  to  remedy.  The  omission  in  pleading  to  state  the  contempt, 
was  not,  as  supposed,  merely  matter  of  special  demurrer;  it  was  a  question  of 
substance.     The  declaration  was  alone  destructive  of  the  plaintiff's  case 

Cur.  ado,  vult» 

GiBBS,  C.  J.,  now,  afler  stating  the  pleadings,  thus  delivered  the  opinion  of 
the  court. 

It  appears  from  this  statement,  that  the  sheriff  asserts  in  his  declaration,  that 
he  had  taken  the  bond  in  pursuance  of  the  statute.  But  tliough  it  be  not 
according  to  the  statute,  yet  if  the  bond  be  in  any  manner  available,  he  may  so 
state  it.  The  objection  to  this  bond,  is,  that  the  statute  23  H.  6,  c.  9,  prescrib- 
ing in  what  cases  the  sherifi*  may  take  a  bail-bond,  prohibits  the  taking  a  bond 
in  all  other  cases.  We  are  of  opinion  this  case  is  not  at  all  touched  by  the 
statute  23  //.  6,  c.  9.  The  case  ♦was  very  ably  argued  by  my  brother  rtciyj 
Onslow,  and  we  have  considered  the  authorities  which  he  cited.  The  *■ 
sheriff's  right  to  take  a  bail-bond  upon  this  species  of  attachment,  has  repeatedly 
been  recognised  by  the  Court  of  Chancery  itself,  which  could  never  have  been, 
if  the  practice  had  been  illegal.  In  the  case  of  Danby  v.  Lawson\  it  appears 
that  in  1700  it  was  considered  as  the  established  practise  of  the  Court  of 
Chancery,  that  the  sherifi*  is  to  take  such  bonds,  and  a  distinction  in  the  amount 
of  the  penalty  is  taken  between  mesne  process  and  execution.  Lord  Hardwicke, 
Anon.  2,  Atk.  507,  also  recognised  the  validity  of  these  bonds,  and  acted  on  the 
fact  of  the  sheriff  having  taken  such  a  bond,  and  so  the  plaintiff  is  not  without 
remedy  if  the  sheriff  has  him  not  at  the  return  of  the  writ,  as  he  may  have  a 
messenger  into  the  county  where  the  person  lives,  and  he  refused  process  against 
the  sheriff.  It  is  impossible  Lord  Hardwicke  could  have  considered  them  as 
illegal,  for  if  he  had,  he  would  have  said,  it  is  an  aggravation  of  the  sheriff's 
offence  in  not  bringing  up  the  body,  to  attempt  to  extenuate  it,  by  saying  that 
he  had  taken  a  bond,  which  it  was  highly  illegal  for  him  to  take.   These  bondtf, 

t  Prte,  in  Chane,  110.    S.  C.  1  Eq,  Com.  Abr,  350,  pi  4. 
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therefore,  must  be  legal,  unless  the  Court  of  Chancery  has  misunderstood  the 
effect  of  its  own  process,  which  is  not  probable.  But  in  this  court  also  the 
validity  of  these  bonds  has  been  recognised.  Studd  v.  Jlcton.  That  action 
was  founded  on  the  supposition  that  the  statute  required  the  sheriff  to  take  a 
bail-bond  in  the  case  of  an  attachment:  the  court  held  it  was  not  within  the 
statute,  and  Lord  Loughborough^ 8  language  there  is  remarkable.  The  counsel 
for  the  defendant  argued,  that  if  this  were  not  within  the  statute,  and  the  bond 
^_^1  were  not  to  be  given  accordingly,  the  bond  could  *not  be  taken  at  all, 
-'  and  that  the  statute  prohibits  all  other  bonds.  It  would  be  a  most 
extraordinary  proposition  that  there  was  no  bail  to  mesne  process  out  of 
Chancery.  In  Bengough  v.  Ro8siUr  the  court  held,  (though  the  discussion 
arose  on  a  question  of  criminal  process,)  that  the  statute  extended  to  actions 
only.  The  judgment  of  Lord  Loughborough^  C.  J.,  is,  that  **  it  being  the  case 
of  process  issuing  out  of  the  Court  of  Chancery,  we  think  that  it  does  not  come 
within  the  statute  23  //.  6,  c.  9,  which  directs  that  sheriffs  shall  let  all  persons 
out  of  prison  by  them  arrested  or  being  in  their  custody  by  force  of  any  writ, 
bill,  or  warrant  in  any  action  personal,  which  words  are  confined  to  actions  at 
law.  A  subsequent  statute,  13  Car*  2,  «/a/.  2,  c.  2,  which  was  made  on  the 
same  subject,  is  distinctly  confined  to  actions  in  the  King's  Bench  and  Com- 
mon Pleas,  and  it  does  not  appear  to  have  been  the  intent  of  the  legislature  to 
interfere  with  the  process  of  a  court  of  equity.  It  is  extremely  clear,  that  the 
usage  has  been  for  the  sheriff  to  take  a  bail-bond  in  40/.  on  an  attachment,  and 
it  is  so  laid  down  in  Danby  v.  LawsonJ**  Here,  then,  is  the  judgment  of  a 
very  able  judge,  who  had  practised  all  his  life  in  courts  of  equity,  that  the 
established  practice  was  to  take  bail  for  40/./  and  it  would  be  too  much  for  us 
to  say  that  all  the  learned  persons  who  have  presided  in  that  court  for  a  century, 
have  been  mistaken,  or  ignorant  of  the  practice.  But  Lord  lA)ughbofough*8 
judgment  does  not  stop  here;  he  goes  on  to  show  how  the  process  would  be 
regulated  by  the  Court  of  Chancery.  It  is  for  the  court  out  of  which  it  issues, 
to  regulate  the  practise  of  their  own  officer.  And  we  are  of  opinion  that  these 
bonds  are  neither  compellable  to  be  taken,  by  the  statute,  nor  prohibited  by  the 
statute;  but  that  they  are  goods  at  common  law;  and  that  whether  a  bail-bond 
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shall  be  taken  or  not,  is  in  the  discretion  of  *thc  sheriff,  as  regulated  by 


the  practise  of  that  court.     We,  therefore,  are  of  opinion  that  the  action 
on  the  bond  is  well  supportable,  and  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff.t 

t  [See  2  Bam.  Si  Aid.  56,  LewU  v.  Morland.    4  Price  23,  Fhelpt  v.  BarreiLl 


WILLETT  V.  SPARROW. 

[2  Marsh.  293.    S.  C] 

The  court  will  not  compel  a  sheriff  to  specify  in  his  return  to  a  JLeri  faemt  the  particular 
goods  taken,  and  the  sum  for  which  each  article  was  sold. 

Best,  Serjt.,  moved  that  the  sheriff  of  Norfolk  might  amend  his  return  to  a 
writ  of  fieri  facias  by  particularly  specifying  the  goods  which  he  had  taken 
under  this  levy,  on  the  ground  that  he  had  returned  only  an  aggregrate  sum 
exceeding  600/.  and  had  not  specified  the  several  goods  which  he  had  sold:  it 
Was  sworn  the  bailiff  had  sold  several  things  of  which  he  had  rendered  no 
account,  and  had  wasted  the  property  in  a  riotous  and  shameful  manner. 

Vol.  L— 96.  3  8  2 
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Per  curiam.  Actions  have  frequendy  been  brought  for  such  misconduct, 
and  the  plaintiff's  best  course  is  by  action :  if  in  the  sourse  of  the  action,  any 
misconduct  of  a  criminal  sort  in  the  bailiff  appears,  the  court  may  then  inter- 
fere to  satisfy  public  justice*  at  present  no  criminal  act  is  shown;  and  tU 
plaintiff  has  in  that  course  this  advantage,  that  the  sheriff  is  answerable  for  the 
act  of  his  bailiff. 

Rule  refused. 


•HATCHWELL  v.  COOKE.  [•SH 

[2  Marsh.  293.    S.  C] 

The  master  of  a  store-ship  in  the  king's  serrice  took  in  the  bnllion  of  a  private  merchant 
on  freight  from  Gibraltar  to  W^wiek :  Held,  that  an  action  lay  against  him  for  the 
lose  of  the  bullion. 

This  was  an  action  brought  against  the  defendant,  who  was  master  of  the 
Tortoise  store-ship,  a  vessel  taken  up  for  his  majesty's  service,  for  the  value  of 
a  quantity  of  old  silver,  shipped  by  the  plaintiff,  through  his  agent,  in  Gibraltar 
Bay^  for  the  receipt  whereof  *'  on  board  the  good  ship  Tortoise  S.  S.,  and  the 
delivery  to  the  plaintiff  at  fflooltoich,  being  paid  freight  at  Gibraltar,  (the  act 
of  God  and  the  king's  enemies  only  excepted,}"  the  defendant  had  signed  bills 
of  lading.  The  silver  was  stolen  out  of  the  master's  cabin  after  the  ship  had 
arrived  and  lain  a  considerable  time  at  Woolwich.  Upon  the  trial  of  this  cause 
at  the  Kent  spring  assizes,  1816,  before  Bayley,  J.,  these  facts  being  proved, 
and  that  the  letters  S.  S.,  for  store-ship,  were  painted  in  large  characters  on  the 
ship's  bows :  the  defence  was,  that  the  defendant's  contract,  engaging  without 
previous  license  to  carry  bullion  on  board  a  ship  in  the  king's  service,  was 
illegal,  and  prohibited  as  well  by  the  eighteenth  article  of  war,  set  forth  in  the 
statute  22  G.  2,  c.  33,  a,  2,  as  by  the  twenty-fourth  section  of  the  same  act. 
Bayley,  J.,  reserved  the  point,  subject  whereto  the  jury  found  a  verdict  for  tlie 
plaintiff. 

Shepherd,  Solicitor-General,  in  this  term  obtained  a  rule  nisi  to  set  aside  the 
verdict  and  enter  a  nonsuit. 

Lens,  Best,  and  Copley,  Serjts.,  in  this  term,  in  opposing  the  rule,  urged  that 
the  decision  in  Brisbane  v.  Dacres,  ante,  v.  143,  did  not  govern  this  case.  The 
defendant  tliere  succeded  on  the  principle  that  whatever  the  ^plaintiff  had  r^w^ 
paid,  he  had  paid  with  his  eyes  open.  And  though  something  was  there  ^ 
thrown  out,  of  the  illegality  of  carrying  merchant's  bullion  in  a  king's  ship,  jet 
it  was  not  the  principal  ground  of  their  judgment;  and  besides,  this  is  not  an 
action  by  the  captain  of  a  king's  ship  to  recover  freight  for  buUion  so  carried. 
Even  if  the  defendant  had  been  the  captain  of  a  man-of-war,  the  statute  autliorises 
hiin  to  carry  bullion,  though  not  to  carry  merchandise,  and  this  court  so  con- 
strued it,  in  the  case  of  Hodgson  v.  FuUarton,  ante,  iv.  787,  where  the  defend- 
ant was  captain  of  a  ship  of  war,  yet  he  was  held  liable  for  the  value  of  bullion 
which  he  had  taken  on  board,  on  freight  for  a  private  merchant.  The  practice 
is  inveterate.  The  Falmouth  packets  daily  bring  bullion  from  Lisbon,  and 
it  never  was  conceived  to  be  illegal.  The  defendant,  having  received  the  freight, 
ought  not  now  to  be  permitted  to  say  that  it  is  not  his  duty  to  convey  the  bullion 
in  safety.  Even  if  the  defendant  had  carried  merchandise  which  was  not  within 
the  exception  in  the  statute,  he  would  only  have  been  liable  to  a  penalty,  and 
it  was  held  in  the  case  of  Keir  v.  Andrade^  ante,  vt.  498,  that  a  penalty  imposed 
on  the  master  of  a  vessel  does  not  render  the  adventure  illegal,  so  far  as  otben 
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are  concerned.  This  contract*  in  like  manner,  even  if  it  be  illegal  to  one  par- 
pose,  may  not  be  illegal  to  another.  But  further,  the  words  of  the  act  do  not, 
as  has  been  supposed,  render  it  illegal  to  carry  bullion  in  a  king's  ship  without 
a  special  permission ;  they  are  a  general  exception  of ''  gold,  silver,  and  jewels," 
not  requiring  any  particular  commission,  permission,  or  authority  to  carry  them ; 
the  required  authority  from  the  admiralty  to  receive  certain  things  on  board, 
being  restricted  to  the  case  of  other  goods  and  merchandises.  There  was  no 
evidence  in  this  cause  that  the  plaintiflf's  agent  understood  the  meaning  of  the 
*579'!  ^^^^^^^  ^*  ^*  ^^  ^^  vessel,  or  was  otherwise  *privy  to  the  fact  of  her 
■^  being  in  the  king's  service,  for  a  store-ship  bears  not  the  outward  appear- 
ance of  a  ship  of  war.  But  even  if  the  shipper  knew  that  this  was  a  king's 
ship,  yet,  if  the  defendant  either  represented  that  there  was  a  permission,  or 
that  no  permission  was  necessary,  (and  if  he  did  neither,  the  shipper  had  a  right 
to  presume  that  the  defendant  was  furnished  with  every  necessary  permission,) 
the  plaintiff  was  not  privy  to  the  illegality;  and,  therefore,  ought  to  recover. 

The  Solicitor' General  and  Vaughan^  Serjt.,  in  support  of  the  rule,  urged, 
that  though  the  defendant  might  not  be  liable  to  any  forfeiture  under  the  statute; 
yet  the  carrying  bullion  in  a  king's  ship  for  freight  was  at  common  law  illegal, 
inasmuch  as  it  was  a  misapplication  of  the  king's  ship  to  the  defendant's  only 
private  emolument,  and,  therefore,  the  plaintiff  could  not  recover.  This  principle 
was  much  illustrated  by  a  series  of  late  cases.  In  Montague  v.  Janverin, 
ante,  iii.  443,  it  was  first  decided  that  in  the  case  of  the  freight  of  king's  treasure 
the  admiral  had  no  right  to  a  share  of  the  captain's  freight.  In  Brisbane  v. 
DacreSy  it  was  expressly  decided  that  the  carrying  bullion  for  freight  was  illegal. 
This  store-ship,  whether  built  by  his  majesty,  or  not,  being  at  the  time  in  his 
service,  and  under  his  control,  and  commanded  by  an  officer  paid  by  his  majesty, 
was  governed  by  the  same  niles  as  a  ship  of  war.  It  must  be  assumed  that 
the  shipper  could  understand  the  meaning  of  the  characters  S.  S. 

Cur.  ado,  vult, 
GiBBs,  C.  J.,  now  delivered  judgment. 

This  was  an  action  against  the  master  of  a  store-ship  for  the  loss  of  a  parcel 
of  bullion  which  he  had  undertaken  to  bring  home  from  Gibralter,  and  which 
*580l  ^^^  "^^  been  delivered.  The  defendant  certainly  is  answerable  *for  not 
•^  delivering  this  property,  unless  it  can  be  shown  that  the  transaction  was 
an  illegal  one,  and  that  the  plaintiff  participated  in  that  illegality.  The  plaintiff 
was  a  merchant  residing  here  and  acting  through  his  agent  at  Gibraltar,  The 
master  of  the  store-ship  takes  the  bullion  on  board,  signing  a  bill  of  lading, 
whereby  he  undertakes  in  the  usual  course  for  its  safe  delivery  here,  the  act  of 
God  and  the  king's  enemies  excepted,  and  the  defendant  actually  receives  the 
freight  for  it.  If  this  were  an  illegal  transaction,  the  plaintiff  could  not  recover 
for  non-performance  of  a  contract  that  ought  never  to  have  been  made.  As  to 
the  illegality,  it  stands  at  least  on  very  doubtful  ground.  The  statute  22  G,  2. 
c.  33,  refers  to  the  8  G,  1.  c.  24,  which  contains  an  enactment  on  the  same 
subject,  and  the  22  G,  3,  is,  that  if  the  master  shall  receive  on  board  any  mer- 
chandises, except  gold,  silver,  and  jewels,  he  shall  be  liable  to  certain  penalties; 
and  it  refers  to  the  eighteenth  article  of  war.  A  common  man  reading  that 
clause  would  suppose  that  he  might  carry  gold  and  silver.  I  have  heard  it 
arffued  that  the  master  could  not  put  on  board  bullion  except  for  his  majesty. 
What  I  said  in  Brisbane  v.  Dacres  has  been  relied  on,  as  showing  that  this 
transaction  was  illegal.  It  was  there  unnecessary  to  decide  that  question ;  for 
whether  the  transaction  were  legal  or  illegal,  as  my  brother  Chambre  said,  the 
effect  would  be  exactly  the  same  ;  the  plaintiff  could  not  recover ;  for  if  it  were 
illegal,  he  was  barred  by  the  illegality ;  if  legal,  he  was  barred,  because  he  had 
paid  the  money  with  his  eyes  open.  That  point  was  very  little  touched  in  the 
case ;  the  private  freight  being  only  20/.  I  took  up,  rather  too  hastily  perhaps, 
the  opinion  that  it  was  illegal,  whereas  these  captains  and  admirals,  who  consider 
their  own  duties  and  rights,  must  be  supposed  to  know  something  about  them. 
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It  was  quite  immaterial  to  that  case,  whether  the  carrying  *that  private  r^RO| 
treasure  was  legal  or  illegal;  and  I  am  very  glad  it  is  so*  because  I  ■- 
would  not  now  pronounce  that  it  is  illegal.  I  should  have  no  doubt  that  it  was 
illegal,  if  it  were  not  for  this  statute  containing  an  exception  of  gold  and  silver; 
for  it  could  not  be  legal  that  a  master  should  divert  a  king's  ship  from  its  desti- 
nation, for  his  own  private  emolument.  It  is  to  be  observed  also,  that  that  was 
not  an  action  against  a  master,  for  not  safely  carrying  bullion.  Whatever  may 
be  the  duty  of  a  master  of  a  store-ship,  aud  however  he  may  understand  those 
duties,  it  does  by  no  means  follow  that  t^  merchant  who  sliips  this  treasure, 
is  conusant  to  the  same  extent.  I  will  take  it,  that  a  merchant  is  bound  to  be 
conusant  of  the  law  of  the  land ;  be  it  so,  he  looks  into  the  law  of  the  land,  and 
sees  an  exception  from  the  statutory  prohibition,  in  favor  of  gold  and  silver,  ami 
supposes  that  with  respect  to  any  other  duty,  against  which  the  carrying  it  may 
militate,  the  master  has  all  necessar}'  permission.  In  Montague  v.  Junverin^ 
Mansfield,  C.  J.,  relies  much  on  the  heavy  responsibility  the  master  takes  on 
him,  in  receiving  a  shipment  of  private  bullion,  and  further,  Hodgson  v.  FuUarton 
ns  an  express  autiiority,  that  under  such  circumstances  the  master  is  liable. 
For  these  reasons  we  think  the  plaintiff  is  entitled  to  maintaia  his  action,  and 
the  rule  therefore,  must  be 

Discharged. 


THORNTON  et  al.  v.  JONES  et  al. 

[2  Marsh.  287.  S.  C] 

A  contract  for  the  sale  of  tallow  warranted  it  to  be  ready  for  delivery  from  ship  or  ware- 
house before  the  Ist  of  November :  Held,  that  this  was  equivalent  to  a  contract  to  be 
generally  ready  for  delivery  before  that  day,  and  need  not  be  specially  averred. 

The  plaintiffs  in  their  declaration  stated  that  the  defendants  contracted  to  buy 
of  the  plaintiffs,  who  at  the  defendants*  special  instance  agreed  to  sell  to 
•them  divers,  viz.  fifty  casks  of  St.  Fetersburgh  first  sort  of  yellow  f*^Q2 
candle  tallow,  at  72».  per  cwt.,  to  be  ready  for  delivery  on  or  before  tlie  *• 
1st  day  of  November,  to  be  weighed  or  taken  at  the  king's  scale,  with  two 
pounds  per  cask  draft,  and  twelve  pounds  per  cwt.  tare,  to  be  paid  for  by  the 
acceptance  of  the  defendants  at  four  months,  allowing  two  months'  discount  from 
delivery,  and  Qi\e  days'  notice  to  be  given  before  delivery.  And  aAer  averring 
mutual  promises,  they  alleged  that  such  fifty  casks  of  tallow,  were,  before  the 
Ist  o(  November,  ready  for  delivery,  and  the  defendants  had  five  days'  notice 
given  them  for  the  delivery  thereof,  during  which  five  days,  and  for  a  long  time 
after,  the  plaintifis  were  there  ready  and  willing  that  the  same  should  be  weighed 
and  taken  by  the  defendants  at  the  king's  landing  scale,  and  to  have  allowed 
them  such  draft,  tare,  and  discount,  as  aforesaid,  and  requested  the  defendants 
to  take  and  accept  the  same  casks  of  tallow,  and  to  accept  a  bill  at  four  months 
for  the  price,  but  that  the  defendants  did  not  accept  the  tallow,  or  accept  that 
bill,  or  otherwise  pay  for  the  tallow ;  but  wholly  refused  and  neglected,  whereby 
the  plaintiff's  lost  the  profit  of  their  contract,  and  were  obliged  to  resell  the 
tallow  for  less,  and  were  put  to  expenses  in  the  warehousing  the  tallow  until 
resold.  Upon  the  trial  of  the  cause,  at  the  sittings  after  Hilary  terra,  1816, 
before  Gibbs,  C.  J.,  the  broker,  who  sold  the  goods  for  the  plain tifi*8  produced 
a  sold  note,  which  corresponded  with  the  contract  stated  in  the  declaration  in 
other  respects,  but,  as  is  their  practice,  varied  from  that,  and  from  the  bought 
note,  on  which  the  plaintifis  had  accurately  declared,  in  averring  that  the  goods 
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were  "  warranted  to  be  ready  for  delivery  from  ship  or  warehouse  on  or  before 
tlie  Ist  of  November,**  The  notice  by  the  plaintiffs  of  the  tallow  being  ready, 
given  five  days  before  the  1st  of  November^  was  proved,  and  a  tender  of  the 

*fiR^n  ^^^^»  ^"^  ^^  ^  ^^^t  ^^^  ^  refusal  by  the  ^defendants  to  accept  either ; 
^  -^  but  for  the  defendant  it  was  objected,  that  the  contract  proved  materially 
varied  from  the  contract  averred:  Gibba,  C.  J.,  was  of  opinion  that  a  contract 
to  deliver  at  the  king's  beam  from  ship  or  warehouse,  on  or  before  the  1st  of 
NovenibeTj  was,  in  substance,  only  a  general  undertaking  by  the  seller  to  have 
the  goods  ready  at  the  day  stipulated,  i.  e.,  at  all  events  to  deliver  them  from 
some  place  or  other  by  the  stipulated  day.  The  way  to  try  it,  was,  would  not 
the  obligation  on  the  seller  be  at  all  events  the  same?  Suppose  the  contract 
had  expressed  that  the  goods  were  to  be  ready  for  delivery  generally,  by  having 
them  either  on  board  ship,  or  in  a  warehouse,  the  seller  performs  his  contract. 
If  he  had  promised  to  have  the  tallow  ready,  above  ground  or  under  ground, 
dead  or  alive,  that  would  be  only  on  an  averment  of  having  it  ready  somewhere 
or  other  at  that  time,  and  the  phrase  here  used  was  intended  to  comprehend 
every  possible  place  %vhere  the  goods  could  then  be,  and  it  need  not  be  specially 
averred.     The  jury  found  a  verdict  for  the  plaintiffs. 

Shepherd,  Solicitor-General,  in  this  term  obtained  a  rule  nisi  to  set  aside  the 
verdict  and  enter  a  nonsuit,  or  have  a  new  trial,  contending  that  inasmuch  as 
the  contract  gave  an  option  to  one  of  the  parties,  probably  to  the  vendor,  whether 
the  goods  should  be  delivered  from  ship  or  warehouse,  it  was  necessary  tliat, 
in  declaring,  the  plaintiffs  should  aver  the  option,  and  show  the  election  made. 
All  alternative  contracts  must  be  so  stated.  Penny  v.  Porter,  2  East,  1. 
Shipman  v.  Saunders,  2  East,  4.  n.  The  stipulation  that  the  hemp  should  be 
weighed  and  taken  at  the  king^s  landing  scale  was  very  much  altered  in  its 
consequences,  accordingly  as  one  or  other  branch  of  this  alternative  was  chosen. 
*5841  ^^^  ^^  ^^  goods  were  to  be  *delivered  from  ship,  they  in  the  ordinary 
-^  course  came  on  shore  to  the  king's  landing  scale  to  be  weighed,  whereas 
if  they  were  to  be  delivered  from  a  warehouse,  they  had  already  passed  tiie 
king's  beam,  and  incurred  the  additional  expense  of  being  brought  back  thither 
from  the  warehouse  for  delivery. 

Best,  Serjt.,  now  showed  cause  against  the  rule,  and  relied  on  the  construc- 
tion given  by  his  lordship  to  the  contract  at  the  trial.  The  two  alternatives 
comprehended,  he  said,  every  possible  situation  from  which  the  goods  could  be 
delivered,  and  it  was,  therefore,  unnecessary  to  aver  them.  He  cited  Barbe  q, 
t.  V.  Parker,  1  H.  Bl.  288,  and  Whaley  v.  Pajot,  2  Bos.  &  Pull.  51. 

The  Solicitor' General,  and  Fat<gAan,  Serjt,  endeavored  to  support  the  rule. 
This  is  not  the  expression  of  a  general  option,  for  the  vendors  could  not  under 
this  contract  deliver  tallow  from  their  own  dwelling-house.  A  contract  to  deliver 
goods  from  a  ship,  imports  that  the  goods  are  not  now  in  this  country,  and  if 
the  vessel  never  arrives  with  them,  no  action  lies.  Boyd  v.  Siffkin,  2  Campb. 
326.  And  if  so,  the  arrival  ought  to  be  specially  averred,  to  show  the  plain- 
tiff's readiness  to  perform.  The  buyer  also  may  have  insisted  on  the  insertion 
of  these  words,  because  he  would  not  take  the  goods  lying  on  an  open  wharf 
exposed  to  the  sun. 

GiBBS,  C.  J.  This  objection  certainly  did  not  go  to  the  merits  of  the  case. 
The  object  was,  to  turn  round  the  plaintiffs  and  nonsuit  them.  If  they  have 
not  stated  the  contract  correctly,  the  defendants  are  entided  to  their  nonsuit. 
*5851  ^"^  ^^  ^^^  ^^^^  consideration  *I  could  give  the  case  at  the  trial,  I 
^  thought  the  contract  was  substantially  well  stated.  It  is  put  on  the  true 
ground  by  my  Brother  Vaughan ;  if  the  statement  in  the  declaration,  and  the 
statement  in  the  contract, would  not  both  be  satisfied  by  the  same  proof,  the 
declaration  would  not  be  sufficient ;  if  it  would,  then  the  declaration  suffices.  I 
Was  of  opinion  that  this  amounted  to  a  contract  to  be  ready  for  delivery  gene- 
rally. The  option  in  this  case  is  given  to  the  seller,  and  not  to  the  buyer.  If 
the  contract  enumerates  all  possible  places  of  deliver}',  and  gives  the  seller  the 
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option  of  them,  it  is  the  same  thing  as  if  it  stated  the  option  generally.  The 
case  is  wholly  unlike  those  that  have  heen  cited»  except  that  of  Shipham  v. 
Saunders,  there,  in  neither  of  the  alternative  cases  averred  was  the  count  true. 
Here  the  plaintiff  states  in  his  declaration  that  he  contracted  to  deliver  generally, 
and  his  contract  is,  to  deliver  from  one  or  other  of  the  only  places  where  the 
goods  can  possibly  be,  which  is  equivalent  to  a  contract  for  general  delivery. 

Dallas,  J.  The  counsel  for  the  defendant  have  not  pointed  out  that  it 
makes  any  difference  to  the  purchaser,  whether  the  tallow  is  delivered  from 
ship,  or  warehouse ;  nor  was  there  any  difference,  for  it  is  to  be  weighed  and 
taken  at  the  king's  landing  scale. 

Park,  J.  This  rule  was  granted  under  an  idea  that  this  thing  said  to  be 
omitted,  could  have  made  a  difference  in  the  situation  of  the  parties,  that  has 
not  been  shown, 

Bdrrouoh,  J.  I  consider  this  as  a  contract  to  deliver,  not  from  any  partic- 
ular place,  but  wherever  the  plaintiff  pleases,  therefore,  the  rule  must  be 

Discharged. 


•CLARKE  and  Wife,  RYE  and  Wife,  PROCTOR  and  Wife,  r^.^- 
Conusors ;  BARROW  and  PENNINGTON,  Conusees.         L  ^»» 

Fine  permitted  to  pass  where  the  Christian  name  of  one  party  bad  been  interlined  after 

acknowledgment  by  another  party. 

Lens,  Serjt.,  moved  that  a  fine  might  pass  under  the  following  circumstances. 
One  of  tlie  conusors  was  named  in  the  fine  as  Beauehamp  Frocior  only,  his 
name  being  ffViiam  Beauehamp  Proctor,  This  mistake  was  not  discovered 
until  afler  the  acknowledgment  of  Bi/e  and  wife  was  taken ;  it,  therefore,  was  not 
therein  noticed  by  them.  In  taking  the  acknowledgment  by  the  otliers,  it  was 
noticed  that  the  error  was  corrected  in  the  fine  by  an  interlineation  before  the 
acknowledgment.     Bye  and  wife  were  alive,  and  consenting. 

GiBBs,  C.  J.  The  other  two  conusors  notice  the  making  of  the  interlinea- 
tion before  they  acknowledged  the  fine,  and  a  presumption  thence  arises,  which 
a  purchaser  would  take  hold  of,  that  Bye  and  wife,  acknowledged  the  fine  before 
the  interlineation  made ;  it  is,  therefore,  worthy  of  the  party's  consideratwo, 
whether  it  be  not  more  for  their  interest  to  have  the  fine  re-ackiiowledged  by 
Bye  and  wife,  than  to  avail  themselves  of  the  indulgence  of  the  court* 


♦GODSON,  Gent.  v.  GOOD,  Administratrix  of  S.  GOOD.     [♦SS? 

[3  Marafa.  299.  S.  C.] 

If  a  plea,  commencing  in  abatement,  show  matter  in  bar,  and  concludes  in  abatement,  it 
is  a  plea  in  abatement,  not  in  bar.  And  the  defendant  cannot,  by  any  election  subse* 
quent  to  the  time  of  plea  pleaded,  convert  it  to  a  plea  in  bar. 

A  plea  in  abatement,  that  the  defendant  jointly  with  sixteen  others  contracted,  imports 
that  tbe  defendant  jointly  with  sixteen  others,  and  no  more,  contracted. 

And  if  there  were  more  jomt  contractors  than  the  seventeen,  the  plea  is  disproved. 

This  was  an  action  of  aasumpait  brought  by  the  plaintifi*,  who  was  a  solicj- 
lor,  to  recover  the  entire  amount  of  his  chaiges  for  business  done  by  hiiif  id 
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calling  and  attending  at  meetings  in  the  country,  and  conducting  an  opposition 
ill  parliainent  to  a  bill  of  the  Leominster  canal  company,  who  were  indebted  to 
several  land  owners,  through  whose  property  the  canal  passed,  for  land  taken, 
and  damages  done,  and,  amongst  them,  to  the  defendant's  husband,  who  had 
died  intestate,  and  who  was  one  of  the  principal  and  most  active  opponents  to 
the  bill.  The  plaintiff  in  one  set  of  counts  declared  on  a  retainer  by  the  in- 
testate, and  on  promises  of  the  intestate  to  pay,  and  in  another  set  of  counts  he 
declared  on  the  retainer  of  the  intestate,  and  on  promises  to  pay,  made  by  the 
administratrix,  with  a  count  on  an  in$imul  computaaset  with  the  defendant  as 
administratrix.  The  defendant,  in  her  plea,  which,  being  generally  pleaded, 
went  as  well  to  her  own  imputed  promises,  as  to  the  promises  of  the  intestate, 
^  prayed  judgment  of  the  bill,  because  the  said  several  supposed  promises,  if 
any,  were  made  by  one  fF.  iSrm'/A,  and  sixteen  others,  in  the  plea  named,  jointly 
with  the  intestate,  which  seventeen  persons  still  were  alive,  wherefore,  because 
they  were  not  named,  she  prayed  judgment  of  the  bill,  and  that  the  same  might 
be  quashed."  The  plaintiff  replied,  '*  that  the  bill  ought  not  to  be  quashed, 
because  the  several  promises  were  not  made  by  fV,  Smith,  and  the  other  six* 
teen  persons  jointly  with  the  intestate ;"  and  tendered  issue  thereon,  in  which 
i;5sue  the  defendant  joined.  Upon  the  trial  of  the  cause,  at  the  Worcester  spring 
*5881  assizes,  1816,  before  Holroyd,  J.,  the  ^plaintiff  proved  the  resolutions 
-^  of  a  public  meeting  signed  by  the  intestate  and  above  fifty  others,  decla- 
ratory of  their  intention  to  compel  the  canal  company  to  introduce  into  their 
projected  bill  a  clause  for  paying  their  existing  debts,  and  resolving,  that  the 
plaunifi'  was  chosen  their,  and  each  of  their,  attorney  for  carrying  those  resolu- 
tions into  effect ;  and  they  thereby  agreed  with  each  otiier,  that  all  expenses  of 
such  proceedings  should  be  borne  and  paid  by  them  all,  and  every  one  of  them, 
in  shares  in  proportion  to  the  amount  of  the  money  due  to  them  respectively 
from  the  canal  company.  The  plaintiff's  counsel  insisted  that  the  plea,  being 
a  plea  in  abatement,  was  disproved  by  the  evidence  that  more  persons  than  the 
seventeen  had  contracted,  and  cited  Mbott  v.  Smith,  2  Bl.  951.  2  Williams's 
Saund.  209.  c.  note.  The  defendant  insisted,  that  though  this  was,  in  form,  a, 
plea  in  abatement,  it  was,  in  substance,  a  plea  in  bar,  and  destroyed  the  plain- 
tiff's right  of  action,  inasmuch  as  it  showed  that  the  contract  was  made  by  the 
intestate  jointly  with  others,  who  had  survived  him,  and  against  whom,  there- 
fore, and  not  against  his  administratrix,  the  plaintiff's  remedy  survived.  Hoi' 
royd,  J.,  permitted  the  trial  to  proceed,  that  the  plaintiff  might  establish  any 
case  that  he  might  have  effecting  the  deceased  solely,  and  the  plaintiff  not 
proving  any  distinct  proportion  of  his  costs  payable  by  the  intestate,  nor  any 
damages  affecting  the  deceased  alone,  the  learned  Judge  directed  a  verdict  for 
tiie  plaintiff,  with  la.  damages,  with  leave  for  the  defendant  to  move  to  enter 
a  nonsuit. 

Shepherd,  Solicitor-General,  in  this  term  obtained  a  rule  nisi  to  set  aside  this 
verdict  and  enter  a  nonsuit.  He  admitted  that  the  plea  was  not  well  proved  as 
*5891  ^  P^^^  '^  abatement,  because  the  purport  of  it  being  *to  give  a  better 
-I  writ,  the  sense  of  the  proposition  that  the  contract  was  made  by  seven- 
teen, was,  that  it  was  made  by  seventeen  and  no  others ;  else  the  plea  did  not 
give  a  better  writ,  or,  at  least,  not  a  good  writ :  but  he  contended,  that  inas- 
much as  matter  in  bar  appeared  on  the  record,  although  it  were  pleaded  in  the- 
form  of  a  plea  in  abatement,  it  would  operate  as  a  plea  in  bar;  and  though,  for  the 
reason  before  given,  the  plea  was  not  proved,  as  a  plea  in  abatement,  yet  it  was 
proved  as  a  plea  in  bar,  because  the  contract  was  proved  to  be  made  with  seve- 
ral persons  joindy  with  the  intestate,  against  which  others  the  action  survived. 

Lens  and  Copley,  Serjts.,  now  showed  cause  against  this  rule.  They  con- 
tended, first,  that  the  plaintiff  might  well  sustain  his  verdict  on  the  merits ;  for 
he  was  entitled  by  the  terms  of  the  contract,  which  was  several  as  well  as 
joint,  to  recover  against  any  one  of  the  parties  thereto,  not  merely  a  part  of  the 
(lUiiitiff 's  demand  proportionate  to  the  damage  sustained  by  that  defendant^ 


768  Godson  t?.  Good.  E.  T.  1816.  [589 

I)ut  the  entire  amount  of  the  plaintiff's  demand.  The  act  of  opposing  a  bill 
in  parliament  was  one  entire  act,  beneficial  to  each.  The  retainer  was  generaU 
by  each,  to  do  that  act,  and  the  plaintiff  might  recover  the  whole  against 
any  one.  And  the  proportion  in  which  the  several  clients  were  to  divide 
the  burden,  was  a  mere  matter  of  agreement  among  themselves.  Next,  if  this 
were  a  plea  in  abatement,  and  if  the  issue  were  correctly  found  for  the  plain- 
tiff, the  judgment,  upon  a  denial  of  fact,  which  this  plea  contains,  is  not  quod 
respondeat  ouster ^  but  quod  recuperet^  for  the  whole  debt;  and  the  defendant, 
therefore,  was  not  entitled  to  a  nonsuit  Medina  v.  Stoughtori,  Ld.  Ray.  504.  A 
precise  issue  was  joined,  whether  the  contract  *wa8  signed  by  seventeen  r»Eon 
and  no  others ;  the  burden  of  proof  lay  on  the  defendant,  and  her  issue  ^ 
was  disproved.  She  had  made,  and  clearly  expressed,  her  perfect  election  to  plead 
this  matter  in  abatement,  and  not  in  bar,  and  could  not  now  be  permitted  to  waive 
her  election  and  avail  herself  of  the  matter  as  a  plea  in  bar.  The  plea  begins 
by  praying  judgment  of  the  bill:  it  states  matter,  which,  if  true,  is  matter  in 
abatement,  as  well  as  in  bar,  and  it  ends  by  praying  judgment  of  the  bill.  It 
may  be  admitted,  that  where  the  plea  begins  by  praying  judgment  of  the  bill, 
shows  matter  in  bar,  and  ends  by  praying  judgment  in  bar;  and  also,  where  it 
begins  by  praying  judgment  in  bar,  shows  matter  in  bar,  and  ends  by  praying 
judgment  in  abatement,  it  shall  be  taken  as  a  plea  in  bar;  and  so  are  the 
authorities;  Medina  v.  Stoughton,  1  Ld.  Raym.  503,  and  the  reasons  for  it 
are  plain:  where  a  defendant  prays  two  inconsistent  judgments,  as  he  does  in 
either  of  the  two  cases  put,  the  court  will  permit  him  to  elect,  or,  perhaps,  will 
elect  for  him,  the  judgment  most  beneficial  to  him.  Dilatory  pleas  are  not 
favored  in  law ;  and  it  more  conduces  to  the  attainment  of  justice,  to  consider 
an  ambiguous  plea  as  a  plea  in  bar,  than  in  abatement,  and  to  decide  the  cause 
according  to  the  very  matter,  wherever  the  defendant's  plea  gives  an  opening  so 
to  do ;  but  where  the  defendant  asks,  both  in  the  beginning  and  end  of  the  plea, 
the  same  judgment,  there  the  court  will  not  go  aside  to  give  any  other  judgment 
than  that  which  the  defendant  prays.  If  she  had  prayed  two  inconsistent 
judgments,  the  one  prayer  would  destroy  the  other,  and  if  the  court  can  see 
that  the  defendant  is  entitled  to  either  of  the  things  prayed  for,  they  will  give 
it.  Here  the  court  is  precluded,  by  the  uniform  prayer  of  judgment  in  abate- 
ment, from  giving  any  other  judgment  ♦than  that.  The  defendant,  r^^^, 
throughout  her  plea,  declares  her  election  to  plead  in  abatement,  and  not  ^ 
in  bar;  and  inasmuch  as  she  has  the  legal  right  to  plead  in  abatement  if  she 
will,  the  court  cannot  revise  her  election,  and  take  that  to  be  a  plea  in  bar, 
which  the  defendant  elects  to  plead  in  abatement.  Nor  does  it  vary  the  case, 
that  the  matter  so  pleaded  is  matter  in  bar;  if  matter  which  had  no  effect  either 
in  bar,  or  in  abatement,  Avere  pleaded  with  the  same  introduction  and  conclusion 
as  this,  it  would  nevertheless  be  a  plea  in  abatement,  though  not  a  good  plea: 
irrelevant  matter  may,  in  like  manner,  be  pleaded  in  bar,  and  though  inoperative 
as  a  plea  in  bar,  it  would  nevertheless  be  a  plea  in  bar,  and  not  in  abatement. 
It  is  the  form  of  the  plea,  and  not  the  tendency  or  effect  of  the  matter  pleaded, 
that  gives  the  denomination  of  the  plea.  Many  things  may  be  indifferently 
pleaded  in  bar,  and  in  abatement,  as,  in  replevin,  property  in  a  stranger,  Slc,  In 
Medina  v.  Stoughlon,  I  Ld.  Raym.  503,  Holt,  C.  J.,  lays  it  down,  that  **if  a 
man  pleads  matter  which  goes  in  bar,  but  begins  and  concludes  his  plea  in 
abatement,  it  will  be  a  plea  in  abatement;  for  it  is  the  beginning  and  conclusion 
that  make  the  plea,"  and  cites  1  Sid,  180,  100.  So,  in  the  case  from  Siderjln^ 
1  Sid.  180,  100,  cited  by  Lord  //o//,  the  converse  is  good:  if  matter  in  abate- 
ment be  pleaded  in  a  plea  which  both  begins  and  ends  in  bar,  it  is  a  plea  in  bar. 
In  Evans  v.  Stevens,  4  Term  Rep,  225,  there  was  a  plea  of  matter  in  bar, 
beginning  and  ending  in  abatement;  and  the  court  on  demurrer  held  it  was  a 
plea  in  abatement.  If  it  be  hard  that  the  defendant  should  alone  pay  the  whole 
of  this  debt,  by  reason  of  a  mistake  in  pleading  this  plea,  yet  it  is  to  be  con- 
sidered, tliat  it  is  she  who  selects  this  fact  of  her  case,  to  put  her  whole  defence 


591] 


6  Taunton.  769 


on  it.    It  would  be  a  much  greater  hardship  and  injustice  on  the  plaintiff. 
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*if  the  defendant,  under  color  of  a  plea  in  abatement,  could  plead  this  as 
a  secret  plea  in  bar,  for  she  thereby  would  be  enabled  to  mislead  tho 
plaintiff.  This  very  same  language,  used  in  a  plea  in  bar,  and  in  a  plea  in 
abatement,  has  two  different  senses.  If  pleaded  in  abatement,  it  means,  that 
the  contract  was  made  by  seventeen  jointly  with  the  intestate,  and  with  no 
others ;  the  form  of  the  plea  therefore,  allures  the  plaintiff  to  trial,  conscious 
that  he  can  prove  that  the  contract  was  made  by  more  than  seventeen  jointly 
with  the  intestate,  and  that,  since  the  defendant  puts  her  case  on  that  issue,  he 
has  evidence  to  prevail  thereon:  he  does  produce  that  evidence,  and  disproves 
the  defendant's  issue  in  the  sense  in  which  she  professes  to  plead  it.  It  is 
urged,  that  as  a  plea  in  bar,  it  is  proved,  if  it  appears  that  there  was  any  joint 
contractor  with  the  deceased.  If  the  plaintiff  had  had  notice  that  it  was  intended 
to  be  relied  on  as  a  plea  in  bar,  he  would  have  come  prepared  with  different 
evidence  to  meet  that  case.  The  plaintiff  is  also  entitled  to  a  verdict  on  the 
counts  framed  on  a  promise  by  the  administratrix  herself,  for  she  does  not  deny 
the  making  such  promises;  she  only  avers  that  the  promises  which  the  plaintiff 
says  were  made  by  her  as  administratrix,  were  made  by  seventeen  others 
joindy  with  her  own  intestate  in  his  lifetime,  and  (impliedly)  jointly  with 
herself  also,  as  his  administratrix,  and  who,  in  his  lifetime,  as  appears  by  the 
record,  was  also  his  wife.  This  proposition  is  impossible,  but  it  is  not  the  lesh 
false  because  it  is  impossible ;  and  either  the  defendant,  on  whom  the  onus 
was,  gave  no  evidence  on  the  plea  ^  apphed  to  these  counts,  or,  if  the  evidence 
adduced  be  applied  to  it,  then  it  does  not  prove  the  defendant's  allegation,  for 
she  was  no  party  to  the  resolutions  and  agreement  given  in  evidence.  The 
*5931  ^^^  ^^  Stubhins  v.  Birdty  2  Mod.  63,  which  perhaps  may  be  eited  *for 
-J  the  defendant,  is  a  very  loose  and  ill-reported  case,  and  the  judgn^nt  of 
Northy  C.  J.,  who  there  held,  that  after  matter  in  bar  pleaded  in  abatement,  the 
defendant  had  his  election  whether  to  treat  his  plea  as  a  plea  in  bar,  or  in  abate- 
ment, is  founded  in  an  utter  misconception  of  the  case  of  Salkill  v.  Skelton^ 
which  the  Chief  Justice  cites  for  that  doctrine:  for  in  SaUdll  v.  Skelton  it  is 
merely  held  on  demurrer,  that  *'  in  replevin,  (misprinted  replication,)  for  twenty 
loads  of  com,  where  the  defendant  made  conusance  of  taking  the  corn,  as  being 
the  property  of  •/.  S.<,  and  not  of  the  plaintiff,  the  defendant  might  well  pray 
judgment  of  the  writ,  and  had  his  election  to  conclude  his  plea  in  abatement,  as 
the  fact  there  was,  or  to  plead  the  same  matter  in  bar,  and  pray  judgment  of  the 
action:"  but  not  the  slighest  hint  is  dropped,  that  if  the  defendant  did  conclude 
his  plea  with  a  prayer  of  the  one  judgment,  he  had  his  Section  to  make  tlie 
court  read  it  as  a  prayer  for  the  other  judgment,  as  North,  C.  J.,  is  made  to» 
suppose ;  and  it  is  remarkable,  that  in  a  short  note  of  the  same  case  of  Stubbing 
v.  Birde,\  it  appears,  tliat  in  the  following  term  it  was  adjudged  that  the  plea 
was  a  plea  in  abatement,  and  was  good  as  such. 

Shepherd,  Solicitor-General,  3nS  Best,  Serjt.,  contra.  Whether  the  plea  be 
a  plea  in  abatement,  or  in  bar,  depends  on  the  question  whether  the  matter 
pleaded  be  matter  in  abatement,  or  matter  in  bar.  If  that  which  is  pleaded,  is» 
in  truth,  matter  in  bar,  though  the  beginning  and  end  of  the  plea  show  a  plea  in 
abatement,  this  is  nevertheless  a  plea  in  bar.  The  present  is  not  a  question  as 
to  the  time  of  pleading,  nor  is  it  a  question  of  the  form  of  pleading,  though 
perhaps,  if  the  defendant  had  pleaded  these  same  facts  professedly  in  bar,  the 
mnQAn  P^^^  might  have  been  bad  on  special  demurrer,  as  ^amounting  to  the 
-^  general  issue.  The  plea  shows,  that  the  plaintiff  can  never  by  any 
possibility  maintain  any  action  whatever  against  the  defendant;  for,  notwith- 
standing the  failure  of  proof,  as  it  applies  to  a  plea  in  abatement,  if  the  intestate 
joined  with  any  one  in  making  the  promise,  the  defendant  is  entitled  to  her 
verdict  and  judgment.     Every  thing  that  is  alleged  in  the  terms  of  the  defend 

1 1  Mod,  214,  Major  and  Siuhbins  v.  Birde  and  Uarriion, 
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ant'fl  issue,  is  strictly  proved  in  fact,  though  not  strictty  proved  in  point  of  lav, 
because  she  has  not  done  that  which  by  her  plea  she  professes  to  do,  namely, 
to  give  the  plaintiff  a  better  writ;  but  if  it  be  taken  as  a  plea  in  bar,  then  it  is 
clear  that  the  matter  in  bar  is  sufficiently  proved.  They  referred  to  the 
authorities  collected  by  the  late  Serjt.,  Williams^  in  his  note,  2  Sound.  209. 6., 
as  showing  that  if  a  plea,  which  contains  matter  in  bar  of  an  action,  concludes 
in  abatement,  it  is  a  plea  in  bar,  notwithstanding  the  conclusion  in  abatemeni: 
and  it  is  there  said,  that  the  di€erence  taken  by  Lord  Holt  in  1  Sho.  4.,  is  a 
mistake  of  the  reporters,  so  far  as  relates  to  the  first  position,  and  is  contrary  to 
Littleton.  Whatever  be  the  form,  it  appears  by  the  plea  here  pleaded  that  there 
is  no  cause  of  action,  and  therefore,  notwithstanding  any  mistake  in  the  form  of 
the  defence,  the  plaintiff  shall  not  recover,  in  Medina  v.  Stoughton,  and 
Evana  v.  Stevens,  there  was  a  demarrer,  whereon  the  judgment  is  respondent 
ouster;  but  here  the  judgment  woald  be  final ;  here  therefore,  the  court  will  not 
impose  that  hardship. 

GiBBS,  G.  J.  This  was  an  action  brought  by  the  plaintiff  against  the 
defendant  as  the  administratrix  of  her  late  husband  Samuel  Good,  It  is  an 
action  on  a  contract,  and  if  the  contract  were  entered  into  by  Samuel  Good 
and  others  joindy,  any  others  of  whom  are  now  living,  that  action  cannot  be 
supported,  because  the  action  survives  against  the  survivors.  The  plea  is,  that 
the  defendant  *praya  judgment  of  the  bill,  because  W,  Smith  with  r.KQc 
sixteen  others,  entered  into  this  contract  jointly  with  the  intestate,  and  *- 
therefore,  the  defendant  prays  that  the  bill  may  be  quashed.  The  plea  begins 
in  abatement,  and  ends  in  abatement;  no  part  of  the  form  of  the  plea  leaves  iJie 
plaintifl*  ground  to  suppose  that  this  is  any  other  than  a  plea  in  abatement,  and 
the  plaintiff  goes  down  to  trial,  prepared  to  meet  it  as  a  plea  in  abatement,  and 
I  am  not  prepared  to  say  that  it  was  not  a  good  plea  in  abatement;  for  it  has 
been  truly  said,  that  many  things  may  indifferently  be  pleaded,  either  in  bar,  or 
in  abatement.  This  plea  is  not  proved  as  a  plea  in  abatement,  because,  instead 
of  giving  the  plaintiff  a  better  writ,  it  does  not  give  him  a  better  writ;  for  the 
others  who  are  named  in  this  plea  as  having  joined  in  the  contract,  if  sued 
thereon,  would  again  have  a  right  to  plead  in  abatement  that  there  were  other 
joint  contractors,  who  are  not  named ;  therefore,  if  this  be  considered  as  a  plea 
in  abatement,  the  verdict  must  be  against  the  defendant.  The  authorities  are 
not  very  precise  upon  this  subject;  and  in  such  a  case,  we  are  glad  to  find  an 
authority  of  any  considerable  judge  on  the  point  I  think  I  can  understand  the 
reason  of  my  I^rd  Holt^s  proposition,  namely,  that  if  all  which  the  defendant 
asks,  is,  that  the  writ  may  be  quashed,  the  court  can  only  quash  the  writ, 
though  some  of  the  defendant's  facts  would  entitle  her  to  ask  more.t  But  if  in 
the  (Vie  part  of  the  plea,  upon  an  averment  of  facts  which  operate  in  bar,  the 
dcfefltlant  prays  that  the  writ  may  be  quashed,  and  in  another  part  of  the  same 
plea  prays  judgment  of  the  action,  the  court  will  help  the  defendant  against  the 
irregularity  of  his  plea,  and  give  judgment  of  the  action.  We  are  the  more 
disposed  to  decide  in  consonance  to  this  doctrine,  because  in  no  case  is  there 
any  decision  direcUy  on  the  point.  And  the  cases  which  have  been  cited  by 
the  ^defendant's  counsel  from  that  most  learned  and  able  book  of  my  late  r«5Qg 
brother  ffWiams,  have  been  much  misapplied  to  this  case.  We  there-  ^ 
fore,  think  this  defence  is  pleaded  in  abuiement;  and  that  as  a  plea  in  abate- 
ment, it  is  not  proved.  If  it  had  been  pleaded  in  bar,  I  should  have  had  con- 
siderable  difficulty  to  say  it  was  proved.  The  defendant  says,  this  was  a 
contract  made  by  the  intestate  and  sixteen  others,  and  in  so  stating  a  contract, 
I  do  not  feel  clear,  that  the  defendant  must  not  be  taken  to  have  said,  that  it  was 
made  by  those  seventeen  alone,  and  by  no  odiers.  Before  the  defence  of 
'*  other  joint  contractors  not  sued,'*  which  used  to  be  allowed  as  a  defence  upon 

t  [According  to  Mr.  M&rshall'B  report  of  this  case,  his  lordship  said  "it  is  plain  lh*t 
the  opinion  of  that  learned  judge  [Iiord  Holt]  has  been  wholly  misandcrstood.**] 
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non  assumpsit^  was  restricted  to  be  used  only  as  a  plea  in  abatement}  if  the 
defendant  showed  in  an  action  on  a  sole  contract,  that  he  had  promised  jointly 
with  another,  the  defendant's  issue  was  proved.  This  was  thought  too  strict  a 
rule,  and  was  first  relaxed  in  the  case  of  Bice  v.  Shute,  5  Burr.  2613;  but,  before 
that  case,  the  issue  on  tion  (xasumpail  was,  whether  the  defendant  alone  promised. 
Until  that  case  of  Hice  v.  ShiUe^  if  a  declaration  were,  that  six  had  contracted, 
and  the  evidence  were,  that  six  others  had  contracted  jointly  with  them,  it  must 
always  have  been  held  that  the  contract  stated  was  not  proved,  unless  it  were 
proved  that  the  plaintiff  contracted  with  six,  and  six  only;  and  in  abatement 
the  question  still  is,  whether  the  seventeen  persons  named  did  alone  promise. 
For  this,  amongst  other  reasons,  I  think  the  rule  must  be  discharged. 
The  rest  of  the  court  concurring^ 

The  rule  was  discharged. 


•597]  •BOSANQUET  et  al.  v.  WRAY  et  al. 

[2  Marsh.  319.  S.  C] 

The  partners  in  one  house  of  trade  cannot  maintain  an  action  against  the  partnera  in 
another  house  of  trade,  of  which  one  of  the  partners  in  the  plaintiffs'  house  is  also  a 
member,  for  transactions  which  took  place  while  he  was  partner  in  both  houses.  And 
that,  whether  the  action  be  brought  in  the  lifetime  of  the  common  partner,  or  after  bis 
decease. 

But  after  his  decease  the  surviving  partners  of  the  one  house  may  sue  the  surviving  part* 
ners  of  the  other  house,  upon  transactions  subsequent  to  the  decease  of  the  common 
partner. 

A  creditor  receiving  money  without  any  specific  appropriation  by  the  debtor,  shall  be  per* 
mitted  in  a  court  of  law,  to  ascribe  his  receipt  to  the  discharge  of  a  prior  and  purely 
equitable  debt,  and  sue  him  at  law  ior  a  subsequent  legal  debt. 

This  was  an  action  for  money  paid,  money  had  and  received,  for  interest  of 
money,  and  upon  an  account  stated.  The  four  first  counts  stated,  that  the 
defendants  were  indebted  to,  and  promised  to  pay  the  plaintiflfs.  The  four  next 
counts  stated  that  the  defendants,  being  indebted  to  the  plaintiffs  and  H.  Beach' 
eroftf  since  deceased,  promised  to  pay  them  and  him,  but  had  neglected  so  to 
do  in  BeachcTofVa  life,  or  to  pay  the  plaintiffs  since  his  decease.  The  four 
last  counts  stated  that  the  defendants  and  Beachcroft  in  his  life,  were  indebted 
to,  and  promised  to  pay  the  plaintiffs,  but  that  the  defendants  and  Beachcroft  in 
his  life,  and  the  defendants  since  his  decease,  had  neglected  so  to  do.  The 
defendants  pleaded  the  general  issue.  The  cause  was  tried  at  Cruildhall^  at  the 
sittings  after  HUary  term,  1810,  before  Gibbs,  C.  J.,  when  a  verdict  was  found 
for  the  plaintiffs  for  5000/.,  subject  to  the  opinion  of  the  court  upon  a  case, 
which,  in  substance,  stated,  that  the  plaintiffs  and  J?.  Beachcroft  deceased, 
entered  into  partnership,  as  bankers  in  London,  under  a  stipulation  that  the 
co-partners,  or  any  of  them,  should  not,  during  the  continuance  of  that  co-part- 
nership, engage  or  be  concerned  in  banking  business,  or  any  transaction,  matter, 
or  thing  whatsoever,  relating  thereto,  otherwise  than  upon  the  account,  and  for 
the  benefit  and  advantage  of  the  same  co-partnership:  and  in  case  any  of  the 
co-partners  should  at  any  time  misemploy  the  money  or  effects  of  the  co-partner- 
ift'Qa'i  ship,  or  engage  the  credit  thereof,  *otherwise  than  in  the  regular  course 
->  of  their  business,  or  should  enter  into  any  other  banking  establishment, 
directly  or  indirectly,  or  should  do,  or  suffer  to  be  done,  any  act  in  breach  of  those 
regulations,  the  partner  so  offending  should  immediately  forfeit  all  right  and 
interest  in  and  to  the  gains  and  profits  of  that  co-partnership,  which  should  there- 
upon cease  and  be  di»9olred  with  respect  to  the  partner  so  ofiending,  and  for  the 
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purpose  of  his  dismission  and  expulsion  therefrom ;  and  the  capital  belonging  to 
thai  co-partner,  and  also  his  share  and  interest  in  the  gains  and  profits  of  the 
co-partnership  undisposed  of,  and  all  other  his  property,  estate,  and  interest  of 
in  the  said  capital  concern,  should  he  thereupon  transferred  to  him  accordingly. 
The  plaintiffs  and  Btachcroft  carried  on  the  business  of  bankers  in  London  in 
partnership  from  1811  until  the  23d  of  July ^  1813,  when  Beachcroft  died. 
After  the  execution  of  the  articles,  Beachcroft,  with  the  consent  of  the  plaintiffs, 
became  a  parmer  with  the  defendants  in  a  banking-house  at  Barton,  in  Ztn- 
cplmhire,  under  the  firm  of  Beachcroft,  ^fray,  8f  Co,,  but  the  plaintiffs  did  not 
themselves  become  partners  in  the  Barton  bank,  unless  they  were  rendered 
sucli  by  the  operation  of  their  articles  of  partnership,  connected  with  their 
assent  to  Beachcroft  becoming  a  partner.  At  Beachcrojt^s  death  the  Barton 
bank  was  indebted  to  the  London  house  for  the  balance  of  cash  receipts  and 
payments,  in  the  sum  of  6633/.  16^.  4d.  During  the  life  of  Beachcroft,  the 
London  house  had  been  in  the  habit  of  transmitting  weekly  to  the  Barton  bank 
an  abstract  of  their  account,  and  every  half-year  the  balance  was  struck,  and  the 
account  rendered :  the  balance  only  was  brought  forward  in  the  next  w^eekly 
account.  The  same  practice  was  continued  after  BeachcroJVa  death.  After 
BeachcroJVa  death,  the  defendants,  under  the  firm  of  Beachcroft,  HWay,  4'  ^^'^ 
continued  from  time  to  time  to  make  application  *for  money  to  the  Lon'  rtRgo 
don  house :  advances  of  money  were  made  to  them  by  the  plaintiffs,  and  ^ 
payments  from  the  defendants  were  received  by  the  plaintiffs,  until  January, 
1814,  when  the  defendants  relinquished  the  business  at  Barton:  after  which  time 
the  plaintiffs  made  no  new  advances,  except  by  paying  from  time  to  time  the 
outstanding  cash  notes  of  the  Barton  bank.  Soon  after  the  death  of  Beachcroft, 
the  plaintiffs  transmitted  to  fV.  M,  Beachcroft,  his  administrator,  a  general 
statement,  under  various  heads,  of  the  accounts  of  the  London  house,  to  the 
lime  of  BeachcrofCa  death ;  in  which  statement,  under  the  head  of  **  Debtors,  in 
the  country  ledger,  the  23d  of  July,  1813,"  is  the  following  item,  viz.  **  Beach- 
croft,  ff^ay,  ^  Co.,  6633/.  16».  4d."  On  the  5th  of  September,  1813,  iJie 
detendants  wrote  a  letter  to  the  plaintiffs,  signed  Beachcroft,  ff^ray,  fy  ^^"> 
inclosing  a  general  statement  of  the  accounts,  of  the  Barton  house  for  August, 
1813,  beginning  in  these  words,  **  We  beg  to  hand  you  the  monthly  balance  of 
the  Barton  and  Brig  accounts,  to  an  inspection  of  which  we  consider  you 
entitled,  both  as  the  surviving  partners  of  the  late  Mr.  Beachcroft,  and  as 
explanatory  of  the  bad  state  of  our  account  with  you."  In  the  account  inclosed 
the  plaintiffs  were  stated  to  be  creditors  for  11,272/.  78.  Sd.  In  the  beginning 
of  the  year  1815,  the  plaintiffs  transmitted  to  the  administrator  of  B.  Beach' 
croft  two  statements  of  accounts  of  the  London  house,  for  the  purpose  of  show- 
i:w*the  state  of  the  concerns  of  the  London  house:  the  first,  continued  up  to  the 
o^ih  of  July,  1814,  and  the  second,  continued  to  the  end  of  that  year.  At  the 
end  of  the  former  of  these  statements,  under  the  head  "Dr.  balances, /u/i«  30th, 
1814,"  is  the  following  item,  viz.  ''Beachcroft,  ^Vray,  S;  Co.,  5684/.  8j.  2i.," 
and  at  the  end  of  the  latter,  under  the  head  **  Dr.  balances  corrected  from  the  23d 
of  July,  1813,"  is  the  following  item,  viz.  "  Beachcroft,  Wray,  4'  Co.,  5882/. 
55.  4c/."  Before  *the  commencement  of  the  action,  the  balance  due  pgQQ 
from  the  Barton  house  to  the  lA>ndon  house  was  reduced  to  the  sum  of  '- 
4301/.  2s.. Id.  The  question  for  the  opinion  of  the  court,  was,  whether  the 
plaintiffs  were  entiUed  to  maintain  this  action  against  the  defendants.  If  th^ 
court  should  be  of  opinion  that  the  plaintiffs  were  entitled  so  to  du,  the  verdict 
was  to  be  entered  for  4304/.  2«.  Id.  with  interest  from  the  30th  of  June,  IS  15, 
to  the  lime  of  final  judgment. 

Bosanquet,  Serjt.,  for  the  plaintiffs,  contended  that  the  clause  in  the  plaintifH^ 
partnership  articles,  coupled  with  their  assent  to  Beachcroft* a  becoming  a  part- 
ner in  the  Barton  bank,  had  not  had,  as  would  be  contended  by  the  defendants, 
the  effect  of  rendering  all  the  plaintiffs  partners  in  the  Barton  bank.    The 
consequence  provided  in  the  articles,  in  case  of  any  one  of  the  partuexf 
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engaging  in  9  new  bank,  was,  that  such  partner  should  cease  to  continue  a 
partner.  If  this  penalty  were  incurred  by  a  breach,  either  it  might  be  waived 
by  the  other  partpers,  or  it  could  not.  If  it  could  not,  then  the  offending  partner 
ceased  to  be  a  member  of  the  plaintiffs'  house,  and  in  that  case  it  was  clear 
that  they  did  not  become  his  partners  in  the  new  firm ;  but  if  they  had  the 
power  to  waive  the  penalty,  as  they  well  might,  inasmuch  as  it  was  intro- 
duced only  for  their  benefit,  and  they  were  free  to  take  advantage  of  it  or 
not,  it  did  not,  therefore,  follow  that  their  waiver  of  the  penalty  should  make 
them  participators  in  the  act.  But  at  all  events,  though,  by  waiving  the  penalty, 
they  continued  to  be  partners  with  Btachcroft  in  the  Ijondon  house  during 
his  life,  that  partnership  with  him  ceased  upon  his  death,  anil,  however,  the 
connection-  resulting  from  the  circumstance  of  his  being  a  partner  in  both 
houses,  might  preclude  them  from  maintaining  an  action  against  the  Barton 
*60n    ^^"®®  during  his  life,  yet  afler  his  *decease,  when  that  connection  no 

-*  longer  existed,  the  plaintiffs  were  free  to  apply  all  sums  which  they  sub- 
sequently received  from  the  Barton  house,  to  the  liquidation  of  the  old  balance 
due  at  Beachcroffs  decease  from  the  Barton  house  to  the  London  house,  and 
those  receipts  would  discharge  that  balance;  and  fof  the  sums  which  the  plaintiffs 
advanced  to  the  Barton  house,  after  BeachcrofCs  death,  they  might  indisputably 
maintain  their  present  action,  the  two  houses  being  thenceforth  wholly  distinct, 
and  strangers  to  each  other  at  the  time  of  the  plaintiffs'  making  those 
several  last  advances.  But  further,  if  •/?.,  i/.,  {-  (7.,  are  indebted  to  A.,  D,,  ^* 
JE.j  though  during  the  life  of  t^.,  the  one  house  cannot  sue  the  other,  because  ^, 
cannot  sue  liimself,  yet  if  ^,  dies,  the  debts  and  credits  of  each  house  with  rela- 
tion to  the  other  survive,  and  B,  and  C  may  then  sue  J),  and  £.  for  the  pre- 
vious debt.  That,  if  there  be  two  houses,  in  each  of  which  some  individuals 
are  the  same  as  in  the  other,  and  some  different,  the  one  house  mav  draw  bills 
on  the  other,  and  perform  all  mercantile  transactions  distinctly,  without  making 
a  common  property,  is  recognized  in  a  court  of  law  by  Eyre,  C.  J.,  in  the  case 
of  Bolton  V.  Ptdler^  1  Bos.  &  Pull.  639.  The  facts  of  that  case  were  briefly 
these.  The  banking-house  of  Caldwell  j*  Co.  at  Liverpool,  consisted  of  four 
partners,  Caldwell,  Smith,  Forbes,  and  Gregory,  of  whom  Forbes  4"  Gregory, 
also  constituted  a  distinct  house  of  trade  in  JA)ndon,  Bolton,  had  a  banking 
account  with  Caldwell  fy  Co.,  and  he  used  in  mercantile  business  to  accept 
bills,  which  by  his  acceptance  he  made  payable  at  the  house  of  Forbes  ^  Greg' 
ory,  in  Ij)ndon,  and  Co/dwell  ^  Co.  procured  Forbes  ^  Gregory,  to  pay  these 
bills  for  him  in  London,  at  maturity.  To  enable  them  so  to  do,  Bolton,  deliv- 
»r021    ®^®^  ^'^^®  ^^  exchange  to  Caldwell  4"  Co.  as  his  factors,  indorsed  *to 

■I  them,  and  they,  to  enable  Forbes  4*  Gregory,  to  pay  the  bills  when  due, 
indorsed  and  transmitted  these  bills  to  Forbes  4*  Gregory.  Both  Caldwell  ^ 
Co.  and  Forbes  if  Gregory,  became  bankrupts,  without  the  latter  having  paid 
Bolton's  acceptances,  which  he  was  obliged  himself  to  take  up.  Bolton, 
brought  trover  against  the  assignees  of  Forbes  4"  Gregory,  for  certain  of  those 
bills  of  exchange  which  he  had  delivered  to  Caldwell  ^  Co.  to  enable  the  Lon- 
don house  to  meet  his  acceptances,  ai\d  which  had  not  yet  become  due.  Cald- 
well  fy  Co.  at  their  failure  were  indebted  to  Bolton,  not  he  to  them ;  so  that 
they  had  no  lien  on  the  bills ;  and  it  was  therefore  clear  that  if  the  bills  in  the 
hands  of  Forbes  if  Gregory,  were  to  be  considered  as  still  remaining  in  the 
hands  of  Caldwell  fy  Co.,  the  plaintiff  might  recover.  Bolton,  had  no  account 
with  Forbes  if  Gregory,  but  all  the  transactions  with  them  became  items,  first, 
in  the  account  between  Forbes  if  Gregory,  and  Caldwell  if  Co.,  and  next,  in 
the  account  between  Caldwell  if  Co.  and  Bolton.  And  the  question  therefore 
was,  whether  the  circumstance  of  Forbes  fy  Gregory,  being  still  partners  with 
Caldwell  if  Co.,  caused  the  bills  still  to  be,  as  it  were,  in  the  hands  of  Caldwell 
if  Co.,  or  to  be  in  the  like  case  as  if  they  were  in  the  hands  of  distinct  persons, 
in  which  latter  case  the  plaintiff  would  have  no  right  to  the  bills.  Eyre,  C.  J., 
most  distinctly  lays  it  down,  that  the  property  in  those  bills  might  be  transi- 
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ferred,  and  was  transferred  by  the  four  partners,  as  Caldwell  ^  Co.  to  two  of 
themselves,  as  Forbes  ^  Gregory,  and  that,  therefore,  notwithstanding  the  en- 
tire privity  of  the  latter,  as  two  of  die  partners,  to  the  whole  transaction,  Bolton^ 
could  not  recover  the  bills  against  the  assignees  of  Forbes  Sf  Gregory,  The 
moment  the  person  is  dead  who  forms  the  connecting  link,  the  right  accrues  of 
suing  the  others.  If  an  obligor  makes  one  of  several  joint  obligees  one  of  his 
executors,  the  obligees  cannot  sue  the  obligor's  executors,  so  long  as  that 
*obligee  who  is  executor  lives  ;  but  after  his  decease,  the  obligees  may  r^ggo 
sue  ihe  other  executors.  This  is  the  answer  to  the  cases  oi Mainwaring  ^ 
V.  Newman,  2  Bos.  &  Pull.  120,  and  Moffat  v.  Fan  Miltingen,  2  Bos.  k.  Pull. 
124.  n.  if  they,  are  cited  for  tlie  defendants,  and  which  cases  certainly  would 
furnish  an  unanswerable  objection  to  the  plaintiffs'  recovery,  if  Beacherofl^ 
continued  alive.  There  was  therefore,  a  good  consideration  for  the  credit, 
which,  as  it  appears  by  the  case,  the  Barton  house,  ascribe  to  the  London 
house,  to  the  amount  of  11,272/.  7^.  8(/.,  for  the  former  were  clearly  liable  in 
equity  to  pay  as  well  those  sums  which  had  been  advanced  to  them  jointly  with 
Beachcroft,  as  those  sums  which  had  been  advanced  to  them  since  his  decease. 
It  appears,  therefore,  by  the  statements  of  accounts  contained  in  the  case,  that 
after  the  death  of  Beachcroft,  the  plaintiffs  made  new  advances,  at  least  to  the 
amount  of  4638/.  lU.  4(/.,  a  larger  sum  than  they  now  seek  to  recover;  and 
as  the  payments  made  by  the  defendants  in  reduction  of  their  balance,  are  not 
shown  to  have  been  accompanied  with  any  peculiar  appropriation  by  the  defend- 
ants, the  plaintiffs  are,  according  to  the  case  of  Kirby  v.  TJie  Duke  of  Marl* 
borough^  2  Maule.  &;  Selw.  18,  at  liberty  to  ascribe  the  sums  they  have  so  re- 
ceived to  the  reduction  of  tlie  balance  due  in  BeaehcroJVs  lifetime.  That  was 
a  very  strong  case ;  for  when  the  defendant  entered  into  a  bond  of  guaranty  for 
future  advances  to  be  made  by  the  plaintiffs  to  Cobourn,  to  the  extent  of  3000/.» 
it  was  not  communicated  to  him  that  Cobourn^  was  then  already  indebted  to 
them ;  it  was  nevertheless  held,  that  the  plaintiffs  were  at  liberty  to  apply  all 
subsequent  payments  made  by  Cobourn  to  the  extinction  of  the  old  account, 
and  to  charge  the  new  advances  upon  the  guarantee. 

Beatf  Serjt.,  contra.  Although  it  was  not  in  the  contemplation  of  the  London 
house,  that  its  members  were  *all  becoming  partners  in  the  Barton  r^/sQj 
bank,  yet  such  was  the  legal  eflect  of  their  approval  of  Mr.  Beachcroft^s  *- 
becoming  a  partner  therein ;  for  by  the  terms  of  the  articles  of  partnership  none 
is  to  enter  into  any  other  banking  concern  except  for  the  benefit  of  the  London 
house :  therefore,  if  the  plaintiffs  assent  to  his  becoming  partner,  Beachcroft 
is  a  trustee  for  them,  and  they  all  become  entiUed  to  a  share,  through  the  inter- 
vention of  Beachcroft,  in  the  profits  of  the  Barton  bank,  of  which  it  is  a  neces- 
sary consequence,  that  they  ail  likewise  become  responsible  for  the  losses  of 
that  house  ;  and  a  community  of  profit  and  loss  constitutes  a  parmcrship.  It 
cannot  be  otherwise  consistently  with  the  case  of  f^Faugh  v.  Carver,  2  H.  Bl. 
235.  But  whether  all  the  plaintiffs  were  or  were  not  partners  in  the  Barton 
bank,  it  is  clear  tliat  Beachcroft  was  a  partner  after  the  plaintiffs*  assent,  both 
in  the  Barton  bank,  and  in  the  London  house ;  and,  therefore,  during  his  life, 
no  action  could  be  maintained  by  the  London  house,  against  the  Barton  house, 
because  the  same  person  cannot  be  at  once  plaintiff  and  defendant  in  the  same 
cause.  Neither  is  any  case  cited  to  support  the  proposition,  that  the  one  house 
may  sue  the  other  after  Beachcroft'' s  decease,  for  the  balance  due  in  his  life- 
time. The  executors  of  the  deceased  partner  are  in  equity  tenants  in  common 
with  the  survivors  of  the  deceased  partner's  share.  Hammond  v.  Day,  5  Ves. 
jun.  539,  Brown  v.  Litton,  1  P.  Wms.  141.  Therefore,  though  the  name  of 
Beachcroft,  no  longer  appears  in  the  house,  the  plaintiffs,  who  are  trustees  for 
his  administrator,  cannot  sue  the  defendants,  who  are  equally  trustees  for  his 
admiuibtrator  :  or,  if  they  could  sue  at  law,  after  the  plaintiffs  have  recovered 
their  judgment,  the  case  must  go  before  a  court  of  equity,  which  would  restrain 
execution.     Neitlier  can  the  plaiutifTs  now  appropriate  the  recent  payments  to 
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*60^1  the  old  account  *in  the  manner  suggested :  for  it  appears  that  they  have, 
-^  by  the  accounts  which  they  are  stated  in  the  case  to  have  already  ren< 
dered,  appropriated  those  payments  in  a  different  way,  and  they  cannot  now 
rescind  their  election.  In  Netvmarch  v.  Ciety,  14  East.  239,  it  was  Iield  that 
the  payees  had  not  the  right  to  appropriate  payments  to  such  account  as  they 
pleased,  where  circumstances  indicate  that  they  have  been  made  on  a  particvilar 
account:  and  here  the  circumstances  show  that  tiie  payments  made  by  the 
Barton  house,  since  Beaehcrofl^a  death,  were  made  to  cover  tlie  sums  advanced 
by  the  plaintiffs  since  that  time. 

The  courts  stopping  BosanqutVa  reply,  thus  delivered  their  judgment. 

This  was  an  action  brought  by  the  partners  in  the  house  of  Bosanquet  ^ 
Co.  against  the  defendants,  who  belong  to  the  Barton  bank,  for  a  balance 
stated  to  be  due  to  them.  The  transaetions  originated  during  the  life  of  the 
late  Mr.  Beacheroft,  who  was  a  partner  in  both  houses.  It  ia  clear  that  no  part 
of  the  demand,  which  accrued  to  the  London  house,  upon  transactions  which 
took  place  during  the  lifetime  of  Richard  Beachcroft^  and  to  which  therefore 
lie  was  a  party,  could  ever,  either  during  his  life  or  since  his  decease,  be  recov- 
ered at  law  ;  on  this  ground,  that  no  legal  contract  could  subsist  between  him 
and  those  connected  with  him  on  the  one  side,  and  himself  with  others 
connected  with  him  on  the  other  side  ;  the  parties  could  only  so  far  enter  into 
this  contract,  as  to  render  it  available  in  equity ;  and  as  this  principle  goes  to 
the  root  of  the  contract,  the  same  objection  to  the  plaintiffs'  recovery  still  con- 
tinues after  his  decease.  This,  therefore,,  sluits  the  plaindffs  out  of  so  much 
of  their  demand  as  accrued  upon  any  business  transected  before  i?.  Btacli^ 
erofl'a  decease,  and  would  therefore  be  excluded  by  a  rest  then  made  in  the 
*B061  ^^^^tmts.  The  question  *i8,  whether,  upon  other  parts  of  the  case,  it 
^  appears  that  the  plaintiflGi  are  still  entitled  to  maintain  this  action.  It  ap- 
pears that  Beachcroft  died  on  the  23d  of  July ,  1813;  that  at  his  decease  the  bal- 
ance due  from  the  Barton  house,  was  6633/.  1 6^.  4d, :  it  also  appears,  that  the 
sum  of  4638/.  lis.  4d.  has  become  due  since  Beacheroft^a  decease.  The  sum 
now  sought  to  be  recovered  is  much  less  than  that  sum,  and  less  than  the  sum 
due  at  the  time  of  BeachcrofCa  death,  'i'here  ought  to  have  been  a  separation 
of  accounts  on  Beachcroft^ a  decease,  which  there  was  not,  but  the  plaintiffs  con- 
tinued to  supply  the  wants  of  the  Barton  house,  as  if  Beachcroft  were  still  alive ; 
and  the  defendants  proceed  to  render  weekly  accounts,  and  receive  them  in 
return,  and  to  transact  business  as  before.  On  the  5th  of  ^>^/^m6er,  1813,  the 
balance  was  11,272/.  7^.  8</.,  due  to  the  plaintiffs  from  the  Barton  bank:  this 
balance,  being  so  high,  shows  that  considerable  transactions  had  taken  place  in 
the  interval  since  the  decease  of  Beachcroft,  and  that  the  plaintifls  had  advanced 
to  the  defendants  since  that  time  considerable  sums,  to  the  amount,  cer- 
tainly, of  4638/.  iia.  4{/.,  being  a  larger  sum  than  the  plaintiffs  now  seek  to 
recover.  It  is  said  they  cannot  recover  this  sum,  because,  it  is  argued 
by  the  defendants'  counsel,  that  Beachcroft  was  a  partner  in  both  houses,  and 
that  either  the  whole  transactions  are  involved  by  that  circumstance,  and  the 
subsequent  dealings  were  had  in  continuation  of  the  original  contract,  and  that 
the  remaining  debt  stands  on  the  same  footing  as  the  debt  due  at  the  death 
of  Beachcroft,  and  is  not  a  legal  debt,  because  Beachcroft  was  a  contractor  on 
both  sides ;  or  that,  at  all  events,  the  subsequent  payments  are  to  be  applied  to 
the  subsequent  advances,  and,  therefore,  tiiere  is  no  balance  that  can  be  recov- 
ered. The  plaintiffs  say,  we  will  admit  that  at  the  death  of  Beachcroft  a  sum 
was  due  which  we  cannot  recover  at  law,  and  that  the  accounts  afterwards  went 
^An7l  ^'''  ^^  ^^  *  Beachcroft  had  not  been  dead ;  but  in  law  tlie  transactions 
-*  preceding  the  death  of  Beachcroft  are  of  a  different  description,  and 
raise  a  different  obligation  from  those  which  took  place  afterwards;  and  thougii, 
in  fact,  the  accounts  were  continued  in  the  same  course,  yet,  of  necessity,  we 
may  divide  them  as  they  should  be  divided.  The  defendants  say*  nothing  is 
due  on  tliis  last  account,  and  insist  that  all  the  late  advances  are  paid :  the  plain- 
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lifTs  say,  moneys  have  been  paid,  and  lai^e  sums  advanced,  since  the  decease 
of  Beachcrajt,  but  they  have  been  paid  on  the  footing  of  the  old  account,  with- 
out any  separation  of  the  two  periods,  the  one  preceding  Richard  Beachcrofi^i 
decease,  or  the  one  following  it;  but  all  that  has  been  hitherto  paid,  has  been 
paid  without  any  distinction  being  made  up  to  this  time  by  those  who  paid,  or 
by  those  who  received  the  money ;  whatever  is  paid  in  this  general  manner,  is 
paid  ad  modum  recipientU^  and  since  circumstances  now  make  it  desirable  for 
us  to  appropriate  the  sums  received  since  Beachcroffa  decease,  we  now  apply 
them  to  that  part  of  our  demand,  which  is,  at  least,  an  equitable  debt,  namely, 
to  the  discharge  of  the  sums  due  to  us  before  his  decease,  and  we  seek  to  recover 
iti  this  action  the  remaining  part  of  our  demand,  and  to  that  part  the  defendants 
have  no  legal  answer,  the  appropriation  being  at  our  option.  On  this  view  of 
the  case  we  think  that  the  plaintiffs'  claim  arises  out  of  the  advances  made 
since  the  decease  of  Mr.  Beachcrofi;  and  that  the  plaintiffs,  therefore,  have  a 
right  to  recover. 

Dallas,  J.  This  is  quite  a  plain  case.  Advances  have  been  made  by  the 
plaintiffs  since  BeachcroJVs  death,  which  are  now  sought  to  be  recovered. 
There  has  been  no  appropriation  made  by  the  defendants  of  their  payments, 
and  the  plaintiffs,  therefore,  are  entided  to  apply  them  as  they  now  seek  to  do. 

The  rest  of  the  court  concurred  in  giving 

Judgment  for  the  plaintiffs  on  the  four  first  counts.t 

t  [See  2  Barn.  &>  Aid.  39,  Bodenham  et  al.  v.  Purehat,  1  ib.  664,  De  Toitet  v.  Shaw,  1 
Merivale  572,  Clatfton'M  caMe,    1  Stark.  153,  Flowur  v.  Long.] 
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[2  Marsh.  309.    S.  C] 

The  ezpenditare  of  ammunition,  in  reeietinff  capture  by  a  privateer,  the  damage  done  to 
the  ship  in  the  combat,  and  the  expense  of  curing  the  wounded  sailors,  are  not  the  sub- 
ject  of  general  average  by  the  law  of  England. 

The  plaintiffs  declared,  that  they  were  owners  of  the  ship  Htbemia,  which 
was  proceeding  upon  a  voyage  from  this  kingdom  to  the  island  of  St.  Thomas, 
with  a  cargo  of  merchandise  upon  freight,  and  that  upon  the  voyage  she  was 
attacked  by  enemies,  viz.  by  persons  acting  under  the  authority  of  the  govern- 
ment of  the  United  States  of  North  America,  who  endeavored  to  make  prize 
of  the  ship  and  cargo,  which  the  master  and  crew  resisted,  and  thereby,  and  in 
the  proper  and  necessary  defence  of  the  ship  and  cargo  by  the  master  and  crew 
against  those  enemies,  and  in  endeavoring  to  preserve  the  same  from  capture, 
the  ship  and  her  furniture  were  greatly  damaged,  and  the  plaintiffs  necessarily 
and  properly  expended  a  large  sum  in  repairing  the  damage:  that  the  ship  and 
cargo  were  by  such  resistance  and  defence  preserved  from  capture,  and  after- 
wards completed  her  voyage:  that  when  the  ship  was  so  attacked,  and  the 
damage  and  expense  so  occasioned,  and  during  the  voyage,  the  defendant  was 
the  owner  of  a  part  of  the  goods  on  board  of  value,  and  was  benefited  in  respect 
thereof  by  the  resistance  against  the  attack,  and  the  defence  of  the  ship  and 
cargo,  from  which  the  damage  and  expense  accrued,  by  reason  whereof  the 
defendant,  as  the  owner  of  such  part  of  the  goods,  became  liable  to  contribute 
to  that  damage  and  expense  in  a  general  average ;  and  in  consideration  thereof, 
promised  to  pay  so  much  as  he,  as  such  owner,  was  liable  to  contribute.  The 
secondecount  stated  more  generally,  that  in  endeavoring  to  preserve  the  ship 
and  cargo  from  capture,  the  ship  and  furniture  were  greatly  damaged,  and  grea* 
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loss  and  expense  were  necessarily  and  properly  incurred.  The  third  count 
»fi091  ^^^^^*  *^^^^^  on  the  voyage,  a  part  of  the  ship's  furniture,  of  value,  was 
-1  utterly  lost,  and  other  part  sustained  damage,  which  loss  and  damage 
were  oncasioned  by  acts  of  the  master  and  crew  of  the  ship,  properly  and  neces- 
sarily done  by  them  in  order  to  preserve  the  ship  and  cargo  from  capture  by 
enemies,  and  being  thereby  wholly  lost  to  the  owners  thereof,  the  ship  and 
cargo  were,  by  the  means  so  used  for  the  general  preservation,  preserved  from 
capture,  and  afterwards  completed  the  voyage:  that  he  was  during  the  time 
that  cargo  was  on  board,  and  of  the  loss  and  oamage,  the  owner  of  a  part  of  the 
cargo,  of  value ;  that  he  was  benefited  in  respect  thereof  by  those  acts  of  the 
master  and  crew ;  and  by  reason  thereof  became  liable  to  contribute  to  that  loss 
and  damage  in  a  general  average,  and  promised  to  pay,  and  they  averred  his 
proportion,  and  notice.  The  fourth  count  was  indebitattAS  aasumpsU,  for  gene- 
ral average  payable  upon  and  in  respect  of  merchandises  of  the  defendant,  car- 
ried in  the  plaintiffs*  ship  the  mbemia^  from  this  kingdom  to  parts  beyond  the 
seas.  The  cause  was  tried  at  Guildhall,  at  the  sittings  after  Michaelmas  term, 
1816,  (4  Campb.  337,)  principally  on  admissions,  and  it  appeared  that  the 
plaintifis  were  owners  of  the  Hibernian  of  six  guns  and  twenty-two  men.  The 
defendant  was  proprietor  of  goods  loaded  on  board  that  ship  for  a  voyage  from 
London  to  St.  Thomas;  in  the  course  of  which  the  ship  was  attacked  by  an 
American  privateer,  of  twenty-two  guns  and  one  hundred  and  twenty-five  men, 
then  hostile ;  the  captain  and  crew  resisted  the  attack  for  nine  hours,  in  the 
course  of  which  the  American  was  thrice  compelled  to  sheer  off,  and  as  often 
returned  to  the  combat,  but  the  Hibemia  ultimately  disabled  and  beat  her  off, 
with  the  loss  of  two  of  the  Hibernians  men  killed  and  several  wounded,  pro- 
ceeded to  her  port  of  destination,  and  delivered  her  cargo  in  safety  to  the  con- 
signees.    The  Hibemia  sustained  considerable  damage  in  the  engagement, 

*fil01  *^^  ^^  ^^^  ^^^^  ^^^  ^^^^^S*  which  were  repaired  at  a  considerable 
^  expense  to  the  owners.  The  owners  also  incurred  a  further  expense  in 
providing  medical  and  suigical  assistance  for  the  wounded  mariners,  and  expend- 
ed in  the  engagement  a  considerable  quantity  of  gun-powder  and  shot,  part  of 
the  stores  and  outfit  of  the  ship,  and  now  sued  to  try  the  question,  whether  the 
defendant  were  liable,  in  respect  of  his  part  of  the  cargo,  to  contribute  to  these 
expenses  as  general  average.  The  jury  found  a  verdict  for  the  defendant,  but 
liberty  was  reserved  to  the  plaintifis  to  move  to  set  aside  the  verdict,  and  enter 
a  verdict  for  the  plaintiffs. 

LenSf  Serjt.,  in  Hilary  term  accordingly  moved. 

GiBBS,  C.  J.,  inclined  to  grant  a  rule  nisi,  because  two  books  of  high  estima- 
tion in  the  profession,  but  not  at  present  to  be  cited  as  authority,!  state,  that 
damage  sustained  in  defending  the  ship,  and  the  healing  the  wounds  of  the  sailors 
hurt  in  a  combat,  is  general  average  ;X  they  cite  no  authority.  Another  treatise§ 
also,  by  an  author  of  high  character,  observes,  that  there  is  no  authority  for  this 
position ;  that  foreign  writers  difier ;  that  if  a  ball  passes  through  a  bale  of  goods, 
the  damage  rests  where  it  falls ;  and  if  so,  why  is  a  ball  passing  through  a  ship's 
side  to  be  general  average  ? 

Rule  nisi. 

Shepherd,  Solicitor-General,  and  Best  and  Bosanquet,  Serjts.,  showed  cause 

*R\\1   ^^^"^^  ^^^^  '^^^®'     '^^  plaintiffs  *raised  their  demand  on  three  distinct 

-I    subjects  of  damage  :  firsC  for  the  damage  done  to  the  hull  and  rigging  of 

the  ship;  second,  for  medical  and  surgical  aid  to  the  mariners  wounded  in  the 

conflict;  third,  for  ammunition,  part  of  the  ship's  stores,  expended  in  the  engage- 

t  Lena,  arguendo.  ^  Books  of  living  authors  arc  not  U9uallf  to  be  cited,  yet  there  are 
rach  extant,  which,  in  future  time,  (may  that  period  he  long  distant !)  will  be  cited  as  of 
equal  authority  with  Emerigon  and  Le  Guidon.    Ijavdari  nihil  e«t,  ni»i  ab  laudato  viro, 

X  Fork  on  Insurance,  6  edit.  vol.  i.  173.    Mar$h  on  Intur,  2  edit.  vol.  ii.  535. 

i  Altbott  on  Merchant  Shipping,  i  edit.  366. 
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ment.  They  denied  that  tlie  plaintiffs  were  entitled  to  recover  a  contribution 
by  tlie  defendant  to  either  of  these  subjects  of  loss.  There  was  no  evidence  ia 
the  case,  of  any  special  custom  of  merchants  to  consider  these  as  general  aver- 
age, although  a  wise  policy  might  frequently  have  induced  individuals  to  con- 
tribute to  similar  losses.  Nor  was  there  any  positive  ordinance  on  the  subject 
in  the  English  maritime  law.  The  authorities  on  the  point  were  very  few; 
there  were  only  three  decided  cases  in  the  English  law  which  bore  on  it, 
liirkley  v.  Presgrave,  1  East,  220,  Covington  v.  Roberta^  2  New  Rep.  378, 
and  Power  v.  Whitmore^  4  Maule  Sl  Selw.  141.  In  the  case  o(  Birkley  t. 
Prea grave,  a  cable  and  anchor  was  let  go  in  the  river  Thames,  and  for  saving 
the  ship  it  became  necessary  to  cut  the  cable.  The  act  of  cutting  the  cable 
was  a  voluntary  deliberate  act,  (which  is  the  distinction  taken  by  Emerigon,) 
for  preserving  the  residue ;  therefore,  the  case  is  not  applicable ;  in  Power  v. 
Jfliitmore,  wherein  the  court,  apparently  on  better  consideration,  completely 
overruled  what  they  had  held  in  Plummer  v.  Wtldfnojn,  3  Maule  &;  ScImt.  482, 
it  was  held  that  where  a  ship,  having  suffered  in  heavy  gales,  put  into  port  to 
repair,  the  wages  and  provisions  of  the  mariners  while  she  was  in  port,  and  the 
pilotage,  and  other  port  charges,  and  the  expenses  of  her  repairs  there,  were  not 
general  average.t  In  Covington  v.  Roberts  a  ship  had  struck  to  a  privateer,  but 
the  latter  could  not  take  possession ;  the  ship,  therefore,  crowded  sail,  and  in  so 
doing  strained  her  masts,  opened  her  seams,  and  carried  away  *her  rtgio 
mainmast,  but  escaped ;  and  it  was  contended  this  was  general  average,  ^ 
because  the  master  used  such  a  press  of  sail  in  a  gale  of  wind,  as  he  could  not 
have  justified  in  the  ordinary  course  of  navigation.  Yet  it  was  held  to  be  only 
a  common  sea-risk,  although  it  was  voluntary,  and  a  matter  of  judgment,  on  his 
part,  and  it  was  his  duty  to  do  so.  So  here :  the  ship  is  attacked  by  a  privateer; 
if  she  can  resist,  it  is  the  captain's  duty  so  to  do ;  for  so  doing,  he  must  exercise 
the  means,  in  that  act  he  expends  his  powder  and  ball,  but  it  is  not  like  the 
throwing  goods  overboard ;  he  uses  it  for  the  very  purpose  for  which  he  carries 
it  out.  If  in  a  dark  night  he  fires  signals  of  distress,  there  is  an  expenditure  of 
the  ship\s  powder  on  an  extraordinary  occasion  to  relieve  himself  from  impending 
distress,  but  though  it  is  out  of  the  ordinary  course  of  navigation,  he  only  yields 
to  the  necessity  created  by  a  peril  of  the  sea,  of  exerting  himself  to  do  that  duty. 
The  crowding  sail,  and  losing  a  mast,  and  the  receiving  the  shot  of  an  enemy, 
are  both  consequential  on  the  exertion  of  escaping  the  impending  evil,  yet  they 
are  equally  voluntary  as  the  expenditure  of  powder  in  the  combat.  The  role 
as  to  general  average,  is,  that  unless  there  is  a  voluntary  devotion  of  some  part, 
it  docs  not  constitute  general  average,  if  there  be  that  devotion,  it  entitles  him 
who  is  the  author  of  that  devotion  to  general  average,  but  if  the  ship  does  not  go 
out  of  the  usual  duties,  course,  and  practise  of  her  voyage  for  thai  purpose,  it  is 
not  general  average.  If  a  ship  be  attacked  by  an  enemy  in  the  course  of  her 
voyage,  it  is  as  much  a  part  of  the  duty  of  the  captain  and  crew  to  defend  the 
ship,  as  it  is  to  pump  her  if  she  springs  a  leak.  If  in  pumping,  tliey  broke  the 
pump,  that  damage  would  not  be  called  general  average.  NoUiing  which  does 
not  fall  within  the  ordinary  course  and  duties  of  the  voyage  is  to  be  found  here. 
There  being  ilien  no  positive  law  on  the  ^subject  in  England,  how  has  rfg|3 
the  subject  been  treated  by  writers  on  general  law  ?  The  law  mei^  ^ 
chant,  indeed,  is  the  law  of  the  civilised  world,  and  the  court  would  defer  to 
foreign  writers  on  this  subject  as  authorities  of  weight ;  but  such  passages  as 
were  found  in  text  writers  relevant  to  the  question,  rather  treated  of  the  positive 
ordinances  of  particular  countries,  than  illustrated  the  general  law.  And  though 
the  latter  might  in  many  instances  re-enact  that  which  was  a  principle  of  general 
law,  they  did  not  necessarily  or  always  agree  therewith.  But  so  far  as  they 
go,  the  current  of  the  authorities  shows,  that  the  general  law  is  in  favor  of  the 

[tSee  14  Mass.  Rep.  66,  Spafford  v.  Dodge,  and  the  cases  there  cited.  4  Mass.  Eep*  ^^r 
Padet/ord  V.  Boardman,] 
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defendant  t  Ltgt  JRhodia  cavetuty  ut  si  ktandm  natis  gratia  jactui  mercium 
f actus  est,  omnium  contributions  sarciatur,  quod  pro  omnibus  datum  est ; 
pointing  at  the  voluntary  character  of  the  sacrifice  ;nade  for  the  preservation  of 
the  whole.  And  again*!  '^*  conservatis  mercibus,  deterior  facta  sit  navis,  aui 
si  qtiid  exarmaverit,  mdla  fadenda  est  collalio,  quia  dissimilis  earum  rerum 
causa  sit,  quas  navis  gratia  parentur,  et  earum  pro  quibus  mercedem  aliquis 
acceperit ;  nam  et  si  jaber  incudem  aut  malleum  fregerit,  non  imputarefur  ei 
qui  iocaverit  opus,  sed  si  voiuntafe  vectorum  vel  propter  aliquem  metvm  id 
detrimentum  factum  sit,  hoc  ipsum  sarciri  oportet.  So,  Cleiracq,%  La  coH" 
tribution  doit  estre  des  dommages  faits  ad  intra,  que  eeux  qui  sont  dans  ten 
avire  ont  deiibere,  qu^  Us  ont  faite  et  execute  par  eux  mesmes,  Mais  ce  qui 
vient  de  dehors,  ad  extra,  comme  ie  dommage  cause  par  les  vents,  par  la 
iempeste  ou  le  foudre,  ou  par  les  Pillars,  c*est  tout  avarie  simple,  qm  «'  entre 
pas  en  contribution,  Wisbuy,  Article  12.  Valin,  indeed,  in  his  work  on  the 
^^.  .-.  ordinances  of  the  Hans  toums,l  enumerates  *among  other  heads,  average 
-^  which  arises  in  defending  the  ship ;  and  gives  the  ordinance  of  the 
Hans  towns,  that  the  expense  of  the  cure  is  general  average,  En  combattant 
pour  emter  d*etre  pris  par  V  ennemi,  sans  distinguer  en  ce  cas,  si  le  mateloi 
est  blesse  les  armes  a  la  main,  ou  s'U  n*est  qu*  en  faisant  la  manceuvre. 
Afais  s^ii  est  blesse  hors  le  combat  en  faisant  la  service  et  la  manoBUvre  ordi' 
noire,  les  frais  de  ses  pansemens  fy  nourriture  ne  peuvent  passer  povr  ovaries 
communes,  attendu  qu^U  n*a  pas  recti  sa  blessure  pour  le  salut  commune. 
Here,  however,  he  is  not  speaking  of  the  common  law  of  Europe,  hut  of  the 
ordinances  of  France  and  Hamburgh,  So,  in  speaking  of  the  French,  ordi- 
nances, P,  165.  article  6,  he  says,  that  the  wounds  of  sailors  shall  be  general 
average.  Pothier  also,  in  his  TVat'/e  des  Ovaries,  [Traite  des  A  varies,  ii.  421,3 
is  speaking  of  specific  ordinances,  and  says,  that  where  the  ordinance  is  that 
tile  cure  of  a  wounded  sailor  is  general  average,  there  the  cure  of  a  wounded 
passenger  is  also  general  average.  Emerigon^  says,  **  if  the  captain  throw 
goods  overboard,  or  do  any  other  voluntary  and  necessary  act,  ab  intra,  which 
occasions  a  beneficial  sacrifice,  such  loss  shall  be  general  average.  JIdais  si 
pendant  qu^on  est  engage  dans  ce  mauvais  pas^  on  sovffre  de  dehors  quelque 
dommftge,  soit  par  la  force  de  la  tempete,  soil  par  le  talorutge  sur  le  roc,  soit 
par  la  canon  de  P  ennemi,  un  pareU  dommage  est  avarie  simple,  parce  qu^il 
est  puremetit  fatal,  i.  e.,  irremediable,  it  must  rest  where  it  falls,  as  a  casual 
or  simple  loss ;  and  in  a  former  passage,  he  says,  that  the  meeting  with  an 

'^AI'i'l  ^'^^'^y  '^  ^  ^^^  ^^^^^  ^Q  ^^^  manner  as  a  rock  or  a  storm.  ^Though 
-^  Emerigon  here  seems  to  differ  from  Valin,  yet  they  are  reconcileable. 
In  a  subsequent  sentence  he  quotes  Le  Guidon,  which  puts  in  the  rank  of 
simple  averages  all  loss  sustained  from  bad  weather,  or  making  water,  being 
struck  by  cannot  shot,  or  boarded  by  pirates.ff  In  the  Hans  towns  and  France 
there  are  particular  ordinances.  In  the  former,  Si^  quis  nauiarum  contra 
piratus  strenue  dimicaverit,  et  in  confictu  forte  debilitafionem  membrorum 
passus  sit,  is  sanari  et  in  ssqtudem  contributionem  ex  navi  et  bonis  prasstan^ 
dam  venire  debet,  Et  si  ad  tantam  debilitatem  pervenerit,  ut  sibi  de  victu 
amplius  provider e  nequeat,  time  ad  dies  vitas  illi  de  alimentatione  libera 
prospidatur,  aut  alia  aequa  donatio  pro  qualitate  rei  hoc  nomine  ei  offeratur. 

t  Dig.  lib,  14.  tit.  2.  ph  1.  De  Lege  Bhodia  dejaetu,  t  Ibid. 

^  Cleiracq,  U»  et  Couttumes  de  la  mer,     Jugemeru  d"  Oleron.  p.  50.  «.  5. 

II  Tom.  2.  liv.  3.  lit.  7.     Dea  Avariee^  article  6. 

Y  Emerigon.  p.  627.  c.  12.  Enumeration  dee  Avariet  groteee  et  dee  avariet  eimples,  t. 
41.  n.  8. 

tt  Avarie  qui  coneeme  la  marchandiee  eat  empiranee^  pourriturtt  degat,  mouilleure  d*ean, 
racoutrage,  tisilation  4*  appretiatiout  eauvagee^  ($•  autrea  aemhlablea  ekoaea,  ai  ellea  proce" 
dent  par  fortune  de  mer^  mauvaia  tempai  ou  pour  avoir  le  navire  fait  eau  touches  aborde  par 
lea  Fillarif,  tire  a  coupa  de  canon,  le  tout  fait  atteater  4-  apprceie.  Guidon  de  la  mer, 
Dea  Avariea^  chap.  v.  *.  4. 

tt  Kuricke.  Sua  Maritimum  Hanaeatieum,  Titulue  14.  De  extraordinaria  remunera* 
tiane  Jidelium  nautarun,  Articulus  13. 
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By  the  OTdinance  of  Lous  tfie  XIVth,t  Les  pansemens  et  nourrUure  du  matelot 
Llesse  en  defendant  le  navire^  sont  avariea  grosses  au  communes.  There  being 
this  particular  ordinance  for  wounds  of  seamen,  but  none  for  the  wounds  of  the 
ship,  the  two  learned  writers,  Valin  and  Emerigon,  enquire  whether  it  eztends 
to  damage  done  to  the  ship.  Faiin^  as  an  inference  rising  from  the  ordinance 
for  the  woonds.  of  sailors,  concludes,  first4  confessing  all  writers  are  against  him, 
that  it  does:  but  he  draws  another  conclusion  contrary  to  the  English  law,  for 
he  puis  the  very  case  of  Covington  *v.  Roberts^S  and  decides  it  contrary  r»gi  g 
to  the  decision  of  this  court;  so  that  from  the  beginning  to  the  end,  ^ 
Valin,  it  appears,  was  proceeding  on  a  ground  contrary  to  this  court.  Emerigon 
holds  the  opposite  opinion,  and  says,  that  he  so  decided,  as  a  judge  in  the 
French  Court  of  Admiralty.  But  in  both  writers,  this  is  only  an  inference, 
with  respect  to  the  ship,  drawn  from  the  French  ordinance.  In  the  ordinances 
of  the  Hans  towns,  there  is,  in  like  manner,  a  provision  respecting  wounded 
sailors,  but  none  respecting  wounds  of  the  ship,  and  another  writer  concurs  in 
inferring  thence,  that  it  extends  not  to  the  ship.  Kurickel  on  the  Hanseatic 
law,  who  is  cited  by  Emerigon,^  says,  ar momenta  tamen  navis  et  instrumenta 
in  confliclu  cum  piratis  depravata  in  havariam  non  veniunt,  sed  damnum  hoc 
a  nauclero  et  exercitoribus  sarciendum  est,  for  which  he  cites  a  judgment  in  the 
court  oi  Dantzic,  1603.  24  Sept.  Plassenburg  and  others  v,  Damerau  and 
others.  The  cure  of  the  wounds  of  sailors  never  could  be  general  average  by 
the  law  oi  England,  because  the  statute  11  d&  12  fF.  3.  e.  l.s.  11.,  gives  them 
retribution  in  another  way,  by  giving  power  to  levy  on  the  owners  a  sum  not 
exceeding  two  per  cent,  on  the  value  of  the  freight,  ship,  and  cargo.  If  it  had 
been  average  in  an  ordinary  way  there  would  have  been  no  need  of  these 
retributions.  So,  out  of  the  wages  of  merchantmen,  a  deduction  of  sixpence  per 
month  is  made  to  provide  for  hospitals. 

Lens  and  Copley,  Serjts.,  in  support  of  the  rule.  It  being  habitual  with 
merchants  to  treat  losses  of  this  description  as  general  averages,  it  may  fairly  be 
inferred  that  the  law  is  such.  This  case  falls  within  the  principles  *which  r^f^^^ 
have  been  laid  down  on  the  other  side.  The  defence  of  the  ship  was  ^ 
a  voluntary  undertaking  to  do  that  on  behalf  of  the  ship  which  should  be  for  the 
benefit  of  the  whole  concern.  To  the  argument,  that  defence  is  a  duty,  and  £o 
tliis  loss  not  a  general  average,  it  may  be  first  answered,  that  this  is  not  a 
question  between  the  mariners  and  tlie  owner  of  the  ship,  but  between  the 
owners  of  one  sort  of  property,  and  the  owners  of  another.  But  further,  although 
it  is  the  duty  of  the  crew  to  obey  the  master,  no  law  compels  the  master 
universally  to  fight,  but  only  certain  persons,  and  in  certain  specified  cases.  It 
is  not  such  a  part  of  the  public  duty  of  the  master  and  mariners,  that  it  can  be 
considered  as  a  matter  of  course,  that  they  should  enter  into  the  defence  of  the 
vessel  against  such  an  immense  disparity  of  force;  it  is  no  part  of  their  contract, 
though  they  deserve  high  commendation  for  defending:  whatever  risk  is  incurred 
on  this  deliberation  of  the  master  and  men,  it  is  a  voluntary  sacrifice  made  by 
persons  who  might  have  abstained  from  it,  if  they  had  thought  proper ;  it  is  a 
sacrifice  made  for  tlie  good  of  the  whole,  and  it  proved  productive  of  that  good. 
They  did  not  expend  their  ammunition  for  ihe  particular  benefit  of  any  part 
which  has  remained  to  themselves  alone.  The  definition  of  a  general  average 
requires  that  it  should  be  a  voluntary  sacrifice ;  but  how  far  is  it  to  be  voluntary? 
Not  absolutely  so.  In  cutting  away  a  mast  to  preserve  the  ship,  you  give 
away  that  which  would  be  inevitably  lost  with  the  rest,  if  it  were  not  given :  so 
here,  all  would  have  been  taken,  but  for  this  voluntary  act  of  fighting.     The  ship 

i  Ordonnanee  de  Louit  14.  tit.  7.  Daa  Avariet,  art.  6. 

X  Valin^  torn.  2.  liv.  5.  art  6.  an  finem^  p.  167. 

^  Sera  dememe  avuric  comma ne^  ni  faitant  force  de  voilet  pour  te  tauver  de  la  priee^  Z«t 
matt  se  rompentf  les  voiles  ($•  cordages  sont  emportes,  (fc.  Art.  21.  ou  ek.  5.  ^u  Ouidmm 
S{  Valint  Comment.  16G,  167. 

M  Tit,  14.  art.  3.  page  73.  %  Emerigon,  torn.  1.  628. 
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falls  in  with  an  enemy,  the  roaster  deliberates.  **If  I  fight,  I  shall  incur  expense 
in  healing  the  wounded  sailors,  I  shall  expend  my  ammunition,  and  receive 
damage  to  my  vessel,  but  I  probably  shall  save  something;  and  if  I  do  not  fight, 
♦filfil   ^  assuredly  shall  lose  the  whole."     ♦This,  then,  is  clearly  a  voluntary 

-*  and  deliberate  sacrifice  of  a  part  for  the  sake  of  preserving  the  rest : 
it  is,  first,  deliberate ;  secondly,  it  is  the  sacrifice  of  a  part ;  thirdly,  the 
object  and  effect  of  it  is  to  preserve  the  rest;  4thly,  it  is  ab  intra,  and  volun- 
tary. All  the  required  qualities  here  concur.  In  Birkley  v.  Presgrane,  Lord 
Kenyon,  C.  J.,  says,  all  those  articles  which  were  made  use  of  by  the  master 
and  crew  upon  the  particular  emergency,  and  out  of  the  usual  course,  for  the 
benefit  of  the  whole  concern,  and  the  other  expenses  incurred,  must  be  paid 
proportionably  by  the  defendant  as  general  average :  it  is  not  straining  the  case, 
to  say  this  was  an  expenditure  out  of  the  common  course.  jMwrence^  J., 
translates  the  definition  of  Pothitr:  he  says,  that  all  loss  which  arises  in  con- 
sequence of  extraordinary  sacrifices  made,  or  expenses  incurred  for  the  preser* 
vation  of  the  ship  and  cargo,  come  within  general  average,  and  must  be  borne 
proportionably  by  all  who  are  interested ;  and  that  natural  justice  requires  this. 
Suppose  a  ship,  for  the  purpose  of  avoiding  an  enemy,  runs  down  another  ves- 
sel, as  is  sometimes  done,  by  which  the  first  vessel  is  injured,  that  is  clearly 
general  average.  Will  the  court  then,  entertain  the  nice  distinction,  that  the 
one  way  of  fighting  a  vessel  is  general  average,  the  other  not  ?  The  only  other 
cases  in  our  common  law  books  not  before  cited  are  those  of  Dacosta  v.  Newri' 
ham,  2  Term  Rep.  407,  wherein  wages  and  expenses  of  unshipping  a  cargo, 
where  the  ship  had  put  into  port  for  the  general  safely,  are  by  Buller,  J.,  con' 
sidered  as  general  average,  and  Plummer  v.  PVildman,  which  is  to  the  same 
effect :  the  charges  of  repairs,  powder  and  shot  expended,  and  the  cure  of  sea- 
men, are  in  like  manner  for  the  benefit  of  the  whole  concern.  The  doctrine  of 
Mansfield,  C.  J.,  in  Covington  v.  Roberts,  that  it  was  only  a  common  sea 
*A1Q1   *'''^^*  ^  P^^  ^P  ^^  unusual  press  of  sail,  does  not  operate  against  the 

^  plaintitt',  that  certainly  was  a  common  sea  risk ;  but  this  is  not  such  an 
one.  A  common  sea  risk  is  that  which  does  not  require  the  deliberation  of  the 
party  to  determine  whether  it  shall  be  incurred  or  not.  A  case  which  goes  to 
illustrate  the  general  principle,  is  that  of  the  Copenhagen,  1  Robinson,  294, 
where  a  question  arose  concerning  the  expense  of  transhipping  goods.  Sir  W, 
Scott,  J.,  says,  **  General  average  is  that  loss  to  which  contribution  must  be 
made  by  both  ship  and  cargo;  the  loss,  or  expense  which  the  loss  creates, 
being  incurred  for  the  common  benefit  of  both,  and,  therefore,  the  expense  of 
that  transhipment,  or  rather  of  the  unloading,  seemed  to  have  upon  it  the  char- 
acter of  a  general  average,"  That  doctrine  is  applicable  to  the  present  case. 
This  is  an  act  done  in  the  hope  of  saving  the  ship  from  a  loss  which  would 
otherwise  be  inevitable.  This  being  a  voluntary  act,  as  far  as  any  of  the  actors 
are  concerned,  must  be  general  average.  The  statute  W.  3,  for  encouraging 
seamen  to  defend  the  ship,  applies  not  to  this  case  ;  it  does  not  profess  to  inquire 
whether  the  seamen  were  entitled  to  any  other  compensation  or  not.  Neither 
does  it  apply  to  wounded  sailors  merely,  but  it  is  for  giving  a  reward  to  the 
master  and  the  crew  generally,  as  well  as  to  the  wounded.  Nor  is  the  instance 
of  seamen  contributing  to  hospitals  at  all  analogous.  Therefore,  the  matter  is 
left  much  at  large,  to  be  considered  on  principle.  It  is  not  true  that  the  writers 
on  general  law  all  draw  a  conclusion  in  favor  of  the  defendant.  The  passage 
in  the  Rhodian  law,  on  which  all  the  authorities  found  themselves,  is  highly 
favorable  to  the  plaintiff,  where  jactus  mercium  is  put  only  as  the  instance. 
In  Dobson  v.  Hilson,  3  Campb.  486,  Lord  Ellenborough,  C.  J.,  acknowledges 
*ft2ni   "^^^^  a  jettison  to  lighten  the  ship  is  not  the  only  foundation  of  general 

-1  average,  but  it  must  arise  from  that,  or  something  analogous.  The 
defendant  does  not  contend  that  it  is  literally  confined  to  si  jactus  merciunu 
This  is,  in  the  very  terms  of  the  Rhodian  law,  pro  omnibus  datum.  The  am- 
munition would  not  have  been  destroyed,  more  than  the  rest ;  it  wotild  all  have 
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been  captured  together,  unless  for  this  exertion  sgainst  the  enemy.  VaUn  says. 
that  the  damage  sustained  by  the  ship  and  part  of  the  cargo,  in  fighting  to  avoid 
being  taken,  and  the  expense  of  curing  the  wounded  sailors,  are  the  subject  of 
general  average.  It  is  said  that  Valin  and  other  foreign  jurists,  are  of  little 
authority  on  this  point,  but  the  more  the  objection  to  them,  drawn  from  the 
assertion  that  they  are  treating  only  of  the  ordinances  of  particular  countries, 
is  examined,  to  the  less  weight  will  it  be  found  entitled.  Valin  is  not  a  mere 
commentator  on  the  French  ordinances,  his  work  was  intended  as  a  commen- 
tary on  the  general  law  of  Europe;  it  is  known  that  the  ordinance  of  Louis 
XIV,  was  a  code  compiled  from  the  laws  of  all  Europe^  by  order  of  that « 
monarch;  and  the  plaintiff  takes  his  stand  further  back  than  Valin^  and  says, 
that  ordinance  itself  is  an  authority.  Valin\  does  not  say  that  the  repairs  of 
the  ship  are,  by  parity  of  reasoning,  from  the  instance  of  the  cure  of  the 
wounded  sailors,  general  average,  as  is  supposed  on  the  other  side :  he  puts 
several  instances,  and  says,  that  the  repairs  of  the  ship  are  substantively  one 
subject  of  general  average,  though  Kuricke,  Caaa  Regis,  and  Carlo  Targa  are 
of  a  different  opinion  as  to  the  repairs  of  the  ship.  PothierJ^  (and  a  greater 
authority  could  not  be  cited,)  agrees  with  Valin,  Kuricke,  in  his  commentary 
on  the  third  article  of  the  fourteen  title  of  the  Jus  Marilimum  Hanseaiieum^ 
cited  above,  expressly  guards  ^against  the  idea,  that  he  was  stating  this  r^gni 
as  the  law  of  the  Hans  towns  only,  and  he  lays  it  down  as  the  public  ^ 
and  common  law  of  all  civilized  Europe^  p.  246.  He  says,  Hinc  est,  quod 
etsi  corpora  libera  in  estimationem  et  contrihutionem  non  veniani,  [de  jure 
civili,  I,  2.  s,  2,  ad  I,  Rhod,  de  jacL]  nihilominus  cohmuniter  de  jure  xa- 
KXTiMO  STATUATUR,  quod  St  qvis  uautarum  in  pvgna  cum  kostibus  re/  piratis 
vulneratvs,  dehilitatus,  aut  occisus  fuerit,  turn  id  quod  interest,  seu  damnum 
ex  vulneraiione,  debilitatione,  aut  nece,  resultans,  ac  porro  tota  merces,  prO' 
tensio,  vectibilia,  et  sepultura  dtfuncti,  in  grossam  Havariam,  et  communem 
contribuUonem  ex  navi  et  mercibus,  pro  qvarum  defensione  tot  malorum 
passus  est,  prxstandam  veniat :  and  he  cites  for  it  four  diflferent  codes.  Jus 
Marif,  Carol,  art,  28.  Philip  II,  tit,  de  Naufrag,  art,  2  Jus  Danic,  c.  20, 
and  Statut,  Hamburg,  part  2.  tit.  14.  art,  42.  Emerigon  says,  it  is  true, 
that  the  meeting  an  enemy  is  a  peril  of  the  sea,  and  the  subject  of  particular 
average  only.  A  loss  occasioned  by  an  hostile  ship  firing  on  the  vessel,  before 
she  had  time  to  surrender,  or  a  shot  fired  after  her  surrender,  would  certainly 
be  a  peril  of  the  sea ;  but  this  is  not  that  case,  tliis  is  a  loss  occasioned  by  the 
voluntary  act  of  the  master  and  crew,  this  is  not  fatal;  there  is  no  inevitable 
necessity.  The  passage  Emerigon  cites  from  Le  Guidon  does  not  necessarily 
suppose  an  engagement:  it  even  seems  not  to  contemplate  an  engagement:  he 
speaks  of  a  ship  making  water,  boarded  by  robbers,  receiving  a  shot,  {tire  a 
coup  de  canon,)  which  may  be  in  a  pursuit,  or  in  order  to  bring  her  to ;  it  does 
not  appear  that  the  au thorns  attention  Avas  drawn  to  this  case  of  an  ei^gement, 
and  of  wounds  received  by  the  ship  in  her  defence.  But  Emerigon^  and  the 
French  ordinance,  and  the  Hans  towns  ordinances,  and  *also  Cldracq,  1-41^09 
a  great  authority  on  this  point,  and  Vinnius,  all  of  whom  he  cites,  all  ^ 
concur  as  to  damage  done  to  the  sailors,  and  only  differ  as  to  the  damage  done 
to  the  vessel.  Cleiracq,  in  his  commentary  on  the  judgments  pronounced  on 
the  laws  of  0/eron,||  says,  Et  si  en  se  defendant,  ou  combatant  contre  V  ennemy 
ou  les  fourbanst  il  est  mutilv,  ou  rendu  perclus  et  inhabile  a  travailler  le  reste 
de  sa  vie,  il  aura  du  pain,  tant  qu*  il  vivra,  avx  depens  du  navire  et  de  la 
cargaison,  et  ce^st  avarie  grosse,  and  he  cites  Hanze  Theut,  Art,  35.  Charles 
quint,  art,  27.  4*  ^^*  Arg,  legis  secundum  Julianvm  et  ibi  Earth,  et  I,  cum 
doubus  ss,  quidam  D.  pro  socio,  and  the  following  passage  from  Grotius.    In 

t  Tarn.  2.  liv.  3.  tit.  7.  art.  6. 

%  Pothier,  lorn  2.  ^rtie  2.  «.  2.  art.  144.  p.  422. 

%  C.  12.  $.  41  Divuion  16.  p.  636.  tit.  in  marg.  Matelota  BlesBM, 

U  Cleiracq.  U$  et  couttumea  de  la  mer.    Art.  6. pi.  3.  p,  31. 


622] 


6  Taunton.  783 


iocietate  navali  adversus  piraiat  utilitas  cammvnis  est  ipsa  defensio.  Solent 
esHmari  naves^  et  qua  in  nati  sunt^  atqve  ex  his  ntmma  conjici,  ut  damna  que 
eveniuntj  in  qmbus  sunt  et  vulneralorum  inpendia^  ferantvr  a  dominis  navium 
et  tnercium  pro  parte  quam  habent  in  ea  summa,  Et  hiBC  quidem,  qua  dixi' 
mus  hactenusy  ipso  juri  natures  sunt  consentanea.i  Grotius  here  is  speaking 
on  the  head  of  contracts,  and  says,  that  where  no  contract  subsists,  the  ques- 
tion ought  to  be  decided  by  natural  justice  and  natural  law.  This  is  a  strong 
confirmation.  This  and  the  laws  of  the  Hans  towns  are  cited,  because  they 
are  a  commentary  on  the  system,  the  opinions  of  legislatures  on  the  question. 
So,  a  writer  of  our  own  country  says,  •♦  all  extraordinary  charges,  proceeding 
from  endeavors  to  preserve  the  ship  and  cargo,  and  the  damages  resulting  from 
the  measures  taken  for  that  purpose,  constitute  and  are  commonly  accounted,  a 
general  or  gross  average,  as  the  ordinance  o(  Hamburgh  explains  it,  (No.  981,) 
of  which  expenses  and  damages,  that  ordinance,  (No.  083,)  particularly  enu- 
*623'1    '"^'^^^^^'  ^  *  ^^  *damage  that  a  ship  suffers  in  her  apparel  and  cargo,  in 

-'  defending  her  against  an  enemy,  privateer,  or  pirate ;  5.  what  may  be 
expended  in  the  cure,  and  extraordinary  attendance  on  either  officers  or  sailors, 
wounded  in  defence  of  the  ship;  and  also,  what  rewards  may  be  promised  by 
articles  to  the  widows  and  children  of  those  who  may  unfortunately  lose  their 
lives  in  the  engagement;  6.  the  extraordinary  gratuity  which  a  master  may 
have  promised  his  men,  to  animate  them  to  a  stout  defence,  or  salvage  of  the 
vessel.}  Magens  adopts  tliis  doctrine  as  an  ordinance  o(  Hamburgh;  \\\s^ 
therefore,  as  well  the  opinion  of  Magens,  as  of  an  eminent  civilized  country. 
So,  another  author$  commenting  on  the  9tli  article  of  the  laws  of  Oleron^  saith, 
'*  And  in  the  same  manner  it  is  ordained  to  make  an  equal  contribution  for 
damnges  sustained  by>  rovers  and  pirates ;"  [which  must  necessarily  mean  in 
the  defence,  as  all  writers  agree  that  goods  captured  by  pirates  are  not  the  sub- 
ject of  contribution  ;]  "the  good  design  of  which  law,  is,  to  excite  every  indi- 
vidual mariner  and  other  person  in  the  ship,  to  do  his  duty,  to  which  the  con- 
nderation  and  apprehension  of  his  own  particular  risk  will  not  a  little  contri- 
bute.^' The  several  parts  of  this  case  must  be  divided,  and  it  is  extraordinary, 
djat  the  legislature  of  Hamburgh  made  this  ordinance  contrary  to  the  decision 
cited  by  Kuricke  respecting  damage  to  the  ship.  Emerigon  himself,  though 
he  denies  that  the  damage  to  the  ship  is  general  average,  yet  has  a  separate 
section  in  which  he  calls  maielot  blesses  general  average.  Not  a  single  writer 
says  that  seamen's  wounds  are  not  general  average.  As  for  the  expenditure 
of  powder,  it  comes  literally  within  the  term  ^aclus :  it  is  thrown  overboard, 
*R*241    ^"    ^'  ^^  ^^  disposed  of  for  the  benefit  *of  others :  it  is  equally  volun- 

^    tary,  as  the  throwing  over  of  goods  for  lightening  the  ship. 

Cut,  adv.  vuit, 

GiBBS,  C.  J.,  on  this  day,  afler  stating  the  pleadings  and  the  evidence,  now 
delivered,  the  judgment  of  the  court.  The  question  in  this  case  is,  whether  the 
articles  on  which  the  plaintiffs  seek  to  recover,  do  or  do  not  fall  under  the  de- 
nomination of  general  average,  as  it  is  understood  by  merchants  in  this  country. 
The  doctrine  of  general  average  has  its  origin  in  the  Bhodian  law,  ut  silevanda 
uavis  gratia  jactus  mercium  f actus  est,  omnium  confrbutione  sarciatur,  quod 
pro  omnibus  datum  est.  Different  countries  of  Europe  have  made  different 
regulations,  all  professing  to  be  founded  on  the  Rhodian  law,  and  differing  from 
each  other.  The  commentators  on  them  have  also  differed.  We  have  no  such 
regulations  in  this  country,  and  must  therefore  expound  the  law,  as  it  affects 
this  question,  upon  principle.  The  losses  for  which  the  plaintiffs  seek  to  recover 
this  contribution,  are  of  three  descriptions :  first,  the  damage  sustained  by  the 

t-  GroU  De  Jur,  Bell,  el  Pads,  lib.  2.  c.  12.  t.  25. 

I  Magens  on  Insurances^  vol.  i.  p.  64.  s.  57. 

i  Treatise  on  the  Dominion  of  the  Sea,  1724,  p.  93. 
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hull  and  rigging  of  the  vessel,  and  the  cost  of  her  repairs ;  secondly,  the  expense 
of  the  cure  of  the  wounds  received  by  the  crew  in  defending  the  vessel;  thirdly, 
the  expenditure  of  powder  and  shot  in  the  engagement.  Nothing  in  foreign 
jurists  ought  to  govern  our  judgment  on  these  points,  unless  they  have  been 
sanctioned  by  received  principles,  decided  cases,  or  the  general  usage  of  mer- 
chants. But  we  find  none  of  these  lights  that  might  guide  us.  We  have  been 
so  long  involved  in  war,  that  similar  circumstances  must  have  been  of  general 
occurrence,  and  similar  claims  would  have  been  made  on  the  one  side,  and 
allowed  and  submitted  to  on  the  other,  if  they  were  founded  in  law:  but  this 
has  not  been  the  case,  these  losses  must  therefore  *be  taken  not  to  fall  r«A«>e 
within  the  description  of  general  average.  If,  however,  it  came  within  ^ 
the  principle,  it  would  equally  be  due  to  the  plaintiffs,  though  this  were  the 
first  instance  in  which  the  claim  had  been  preferred.  The  measure  of  resisting 
the  privateer  was  for  the  genera]  benefit,  but  it  was  a  part  of  the  adventure. 
No  particular  part  of  the  property  was  voluntarily  sacrificed  for  the  protection 
of  tlie  rest.  The  losses  fell  where  the  fortune  of  war  cast  them,  and  there,  it 
seems  to  me,  they  ought  to  rest.  It  therefore  follows,  that  these  losses  were 
not  of  the  nature  of  general  average,  and  that  the  plaintiffs  cannot  recover.  The 
rule,  therefore,  must  be 

Discharged. 


(IN  THE  EXCHEQUER  CHAMBER.) 


EVERARD  V.  PATERSON. 

[2  Marsh.  304.    S.  C] 

Where  a  submission  is  *'  so  that  the  award,  be  in  writing  under  the  hand  of  the  arbitra- 
tor," it  must  be  shown  in  pleading  that  the  award  is  under  hand,  as  well  as  in  w^riting. 

Where  entire  judgment  is  given  for  the  plaintiff  on  two  counts,  one  of  which  is  bad,  the 
court  may  reverse  it  as  to  the  tirst,  and  affirm  it  as  to  the  second  count. 

This  was  a  writ  of  error,  brought  to  reverse  a  judgment  of  the  Court  of 
King*s  Bench,  which  had  passed  for  the  plaintiff  in  an  action  of  debt,  wherein 
the  tirst  count  showed  a  submission  to  arbitration,  so  that  the  award  were  in 
writing,  made  under  the  hands  of  the  arbitrators,  and  ready  to  be  delivered  on 
or  before  a  day  named,  and  averred  that  the  arbitrators,  in  due  manner,  and 
before  the  day  named,  duly  made  their  award  in  writing.  The  second  count 
was  debt  on  an  insimul  computasset.  The  defendant  below  pleaded  that  the 
plainlitT  ought  not  to  maintain  his  ^action,  because  he  had  before  recov-  r^a^ta 
ered  judgment  on  the  same  bond:  the  plaintiff  below  replied  nul  tiel  ^ 
record^  and,  on  an  issue  thereon  joined,  had  judgment. 

Nolan,  for  the  plaintiff  in  error,  made  two  objections ;  first,  that  the  award 
was  not  shown  to  be  under  the  arbitrators'  hands ;  secondly,  that  the  plea  of 
nul  tiel  record  did  not  answer  the  count  on  the  insimul  computasset,  and  that 
the  plaintiff  therefore  was  bound  to  have  signed  judgment  on  the  count  which 
remained  unanswered,  and  his  omission  so  to  do  was  a  discontinuance  of  tlie 
whole  action.  As  to  the  first  point,  he  urged  that  the  special  authority  of  an 
arbitor  must  be  stricdy  pursued,  and  shown  in  pleading  so  to  be,  and  cited  to 
that  effect  Hodsden  v.  Harridge,  2  Williams's  Saunders,  61.  G.  note  3,  Hai" 
derson  v.  Williamson^  1  Str.  116,  Thaire  v.  Thaire;  2  Ro.  Rep.  183.  and  243. 
8.  P.  Palm.  109.  and  112,  and  in  the  report  of  that  case  in  Palmer,  Doddridge 
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J.,  compared  it  td  the  case  of  a  power  to  revoke  uses  by  deed  under  hand  and 
aesl,  where  a  revocation  under  seal  only  would  be  clearly  bcid.  S.  P.  Gerden- 
Jidd  V.  Zane,  Palm,  121.  Scott  v.  ScolU  1  Bulst.  110.  Sallows  v.  Girlin^^ 
Cro.  Jac.  2T7.  Columbd  v.  ColumbeU  2  Mod.  77.  1  Ro.  Ab.  1  Rol.  Ab'r. 
Arbitrament,  B.  page  245.  pi.  25.  Upright  v.  ffakeford^  ante,  iv.  214.  Doe 
ex  dem.  MoMJidd  v.  Peachy  2  Maule.  &  Selw.  676.  Doty  on  demise  of 
II'>dgkis8  v.  Fearce,  ante,  vi.  402.  Upon  the  second  objection,  to  show  that 
M'hen  the  plea  does  not  answer  the  whole  declaration,  the  plaintii!'  may  and 
ought  to  sign  judgment  by  nil  didt  for  the  parts  which  are  unanswered,  he 
*6271  ^^^^^  Woodward  v.  Robinson^  1  Str.  303,  Earl  of  Manduster  v.  *  Vuk^ 
^  1  Williams's  Saunders,  28.  note  3.  Vincent  v.  Beaton^  1  Ld.  Kay. 
716.  And  that  if  he  does  not,  but  pleads  over,  it  is  a  discontinuance,  and  he 
cannot  maintain  any  judgment  at  all.  Tappet  v.  May^  1  Bos.  &  Pull.  411. 
[The  court  expressed  a  decided  opinion  that  the  point  made  did  not  here  arise, 
for  the  plea  did  purport  to  answer  the  whole  scope  of  the  action,  though  the 
matter  pleaded,  that  the  plaintiff  had  recovered  one  half  of  his  demand,  was  not 
an  ettectual  bar  to  his  action  for  the  other  half,  and  the  plaintilT  might  have 
taken  advantage  of  the  weakness  of  the  plea  upon  demurrer,  but  if  he  omitted 
to  demur,  he  did  not  thereby  discontinue  his  action.] 

lAUledale  contra,  contended  that  the  words  *^  duly,*'  and  "  in  due  manner," 
involved  the  allegation  that  the  award  was  made  with  those  formalities  which 
the  submission  required,  and  were  equivalent  to  an  express  averment  tl\at  the 
award  was  made  under  the  hands  of  the  arbitrators.  If,  indeed,  the  award  were 
not  made  in  conformity  to  the  submission,  it  would  be  no  award ;  so  that  the 
bare  allegation  that  they  made  their  award,  comprised  an  averment  of  all  the 
qualities  that  the  award  ought  to  possess;  or,  at  all  events,  the  omission  more 
fully  to  set  out  tlie  requisites,  could  only  form  an  objection  on  special  demurrer. 
It  was  a  test  of  sufBcient  certainty,  if  an  issue  could  be  taken  on  the  allegation ; 
and  an  issue  joined  on  a  plea  of  **no  award,"  must  be  found  for  the  defendant, 
unless  the  award  produced  in  evidence  possessed  all  the  requisites  of  tlie  sub- 
mission, for  it  would  not  otherwise  be  in  due  manner  made.  In  Dudlow  v. 
IFaichomt  1 6  East,  39,  an  averment  that  no  writ  of  capias  ad  salisfaciendum 
*li2A1  ^^^  '^duly"  sued  out,  was  *held  to  be  satistied  by  showing  that  no 
^  writ  o(  capias  ad  satisfaciendum  was  sued  out  in  such  a  manner  as  the 
practise  of  the  court  warranted.  [^Gibbs,  C.  J.  In  Dudlow  v.  Watchom^  the 
word  duly  is  followed  by  a  reference  to  the  custom  and  practise  of  the  court.] 
It  is  unnecessary  to  aver  many  circumstances,  which  must  nevertheless  appear 
in  evidence,  being  required  by  law ;  as,  for  example,  the  statute  of  frauds,  29 
Car.  2.  c.  3.,  where  by  tlie  lirst  section,  leases,  by  the  third  assignments  and 
surrenders,  by  the  fourth  agreements,  by  the  seventeenth  sales  of  goods,  and  by 
the  statute  3  &  4  Ann  c.  9.  «.  1.  promissory  notes,  must  be  made  in  writing, 
and  under  the  hand  of,  or  assigned  by,  the  parties,  yet  compliance  with  the 
BUtutes  in  these  particulars  need  not  be  averred.  Elliott  v.  Cooper^  2  Ld.  Raym. 
1376,  S.  P.  Taylor  v.  Dobbitis,  1  Str.  399,  there  cited.  So  it  needs  not 
to  be  alleged  that  a  bill  of  exchange  was  made  according  to  the  custom  of  mer- 
chants. Ereskine  v.  Murray ^  2  Ld.  Ruym.  1542.  S.  P.  Smith  v.  Jarces^ 
ibid.  1484.  So,  in  debt  on  a  bail-bond,  it  need  not  be  ayerred  that  it  was 
assigned  according  to  the  form  of  the  statute.  Dawes  v.  Palworth^  Willes,  408* 
And  though,  in  an  anonymous  case,  Salk,  519.  pL  17,  it  was  once  said,  that  in 
pleading  a  will  of  land,  it  was  necessary  to  show  that  it  was  executed  according 
to  the  statute,  because  a  will  is  wholly  the  creature  of  statute,  yet  it  is  unneces- 
sary so  to  do,  and  the  practice  is  universally  contrary.  (To  which  the  court 
assented.)  The  authority  of  the  old  cases  on  awards  is  now  much  slighted ; 
moreover,  in  Tliaire  v.  Thaire^  Gadenfdd  v.  jMne^  Columbd  v.  Columbd^ 
and  Scott  v.  Scott ^  it  appears  that  the  requisites  were  not  in  fact  pursued  by 
tlie  award.  The  case  of  Henderson  v.  h'illiamson,  occurred  so  soon  after  the 
statute,  4  Ann,  c,  16,  for  special  demurrers,  that  the  court  may,  in  their  decision 
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on  *a  general  demurrer,  have  conformed  to  the  earlier  cases,  though  the  r^anQ 
objection  taken,  in  truth,  only  went  tp  the  form.  In  Bowdell  v.  Parsons,  ^ 
10  East,  359,  the  Court  of  King's  Bench,  held,  that  by  this  statute  an  averment 
of  request  might  be  dispensed  with,  and  that  Uie  court  should  give  judgment 
according  to  the  very  right  of  the  cause,  by  the  aid  of  which  right  this  court 
may  also  affirm  the  present  judgment  for  the  plaintiff. 

fiolan,  in  reply.  The  authority  of  Doddridge^  the  author  of  Sheplierd's 
Touchatonej  is  of  great  weight.  The  case  of  TTie  King  v.  Lyme  Regis,  1 
Doug.  79,  where  the  effect  of  the  words  '*duly  elected"  underwent  much  dis- 
cussion, and  it  was  held,  that  they  did  not  supply  the  place  of  an  allegation  of 
the  circumstances  of  the  election,  disposes  of  the  argument  raised  on  the  words 
**duly,"  and  **  in  due  manner :"  but,  secondly,  if  the  word  '*  duly,**  standing 
by  itself,  would  suffice,  yet  the  plaintiff  himself  explains  what  he  thereby 
means,  by  adding  the  words  '*  in  writing,"  and  thereby  impliedly  excluding 
from  the  award  the  character  of  being  under  the  arbitrator's  hand.  In  four  of 
the  cases  cited,  the  fact  how  the  award  is  made  no  otherwise  appears  than  on 
the  pleadings.  The  case  in  1  Bo.  Ah.  225.,  is  distinct  from  Tfudre  v.  Thaire, 
and  is  therein  cited.  Wherever  a  special  authority  is  created,  those  who  give 
it,  have  the  right  to  annex  to  it  their  own  terms,  and  a  compliance  with  them 
is  matter  of  substance,  and  must  be  shown  in  pleading. 

Cur.  adv.  vtdt. 

On  this  day  Gibbs,  C.  J.,  delivered  the  opinion  of  the  court,  that  the  plaintiff 
in  error  was  entitled  to  reverse  the  judgment,  so  far  as  it  respected  the  first 
count;  but  that  the  defendant  in  error  was  entitled  to  maintain  his  judgment  or 
the  last  count. 
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[2  Marsh.  326.  S.  C] 

After  judgment  for  the  plaintiff  on  demurrer  without  argument,  and  |:eneral  damaget 
asacaaea,  the  court  will  not  permit  the  defendant  to  move  in  arrest  of  judgment  on  the 
ground  that  the  damages  appear  to  be  partly  given  upon  a  count  which  cannot  be  aas- 
tained,  becauae  the  defendant  had  the  opportunity  of  excepting  to  that  count  on 
demurrer. 

The  declaration  contained  three  special  counts,  and  the  money  counts.  The 
defendant  demurred,  alleging  that  the  said  declaration  and  the  matters  therein 
contained  were  not  sufficient  in  law.  The  plaintiff  joined  in  demurrer,  averring 
that  the  declaration  and  the  matters  therein  contained  were  sufficient.  There 
was  no  argument,  and  the  judgment  was  entered  generally,  that  the  declaration 
'  was  sufficient.  A  writ  of  inquiry  Avas,  afterwards  executed,  evidence  was  given 
upon  the  special  counts,  and  general  damages  were  found. 

Heywood,  Serjt.,  had  on  a  former  day  obtained  a  rule  nisi  to  arrest  the  judg- 
ment in  this  case  on  certain  objections  to  the  special  counts. 

Best,  Serjt.,  in  showing  cause,  took  a  prelimary  objection,  that  according  to 
the  case  of  Edwards  v.  Blunt,  1  Str.  426,  no  motion  in  arrest  of  judgment  can 
be  entertained  after  judgment  on  demurrer. 

Heywood  in  support  of  his  rule.  The  case  cited  is  good  law,  but  the  reason 
does  not  extend  to  the  present  case.  The  reason  is,  that  no  one  shall  be 
heard  to  tell  the  court  that  the  judgment  they  have  given  on  mature  deliberation 
is  wrong,  unless  they  do  it  through  the  solemnities  of  a  court  of  error;  but  this 
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motion  being  made  aAer  a  writ  of  inquiry  executed,  but  before  final  judgment, 
is  not  attended  with  that  inconvenience ;  and  the  objection  on  which  the  motion 
is  grounded  could  not  have  been  taken  advantage  of  in  any  earlier  stage  of  the 
proceedings,  for  it  is  this:  the  declaration  containing  certain  counts  which  were 
*6311  ^^*  ^°^  certain  which  were  *bad,  the  jury  have  assessed  general 
-I  damages,  for  which  an  entire  judgment  cannot  be  supported.  But  it 
could  not  be  foreseen  before  the  writ  of  inquiry  executed,  that  the  jury  would 
not  assess  separate  damages  on  the  good  counts  alone,  instead  of  assessing,  as 
they  have  here  done,  general  damages  upon  all  the  counts:  therefore,  the 
defendant  could  not  sooner  object. 

By  the  court.  The  doctrine  of  that  case  of  Edwards  v.  B/tm/,  is,  that  where 
the  defendant  might,  on  arguing  the  demurrer,  have  availed  himself  of  the  excep- 
tion, he  shall  not  afterwards  move  in  arrest  of  judgment.  The  defendant  might 
have  taken  this  exception,  in  substance,  on  the  demurrer,  for  he  might  have 
objected  to  the  vitious  counts,  and  having  obtained  judgment  on  them,  no 
damages  could  ever  have  been  assessed  thereon.  And  he  is  not  without  remedy 
by  writ  of  error.  It  is  more  convenient  to  adhere  to  tliat  practice,  than  to 
indulge  the  defendant  with  relief  now  on  motion.  Though  I  am  aware  of  the 
new  view  in  which  the  objection  presents  itself,  namely,  that  judgment  cannot 
be  with  propriety  entered  for  these  general  damages ;  yet  it  is  more  convenient 
to  compel  parties  to  come  in  the  first  instance  with  every  objection. 

Kule  discharged. 


•6321        *FOX»  Demandant;  BEMBOW,  Tenant;  Earl  GOWER 
-■  et  aU,  Vouchees. 

[2  Marsh.  328.    S.  C] 

The  court  will  not  amend  a  warrant  of  attorney,  because  it  is  the  act  of  the  party 
The  court  will,  on  the  last  day  of  term,  receive  no  motion  either  for  amending  or  for 
passing  recoveries. 

Heywood,  Seijt.,  moved  to  amend  the  warrant  of  attorney  in  this  case,  by 
adding  afler  the  words  **  to  gain  and  lose  in  a  plea  of  land/'  the  words  "  against 
Bidiard  Fox.'' 

But  the  court  peremptorily  refused,  as  they  before  had  frequently  done,  to 
amend  a  warrant  of  attorney,  which  was  the  act  of  the  party:  if  the  warrant  of 
attorney  had  the  desired  efifect  without  amendment,  the  amendment  was 
unnecessary ;  if  the  amendment  would  alter  the  effect  of  the  act  of  the  party, 
the  court  ought  not  to  allow  it. 

Heywood  then  prayed  that  it  might  pass  without  amendment,  it  appearing  by 
the  proecipe,  ingrossed  at  the  head  of  the  warrant  of  attorney,  that  the  plea  of 
land  in  which  the  attorney  was  to  be  constitnted,  was  between  Bichard  Fox 
and  Ben\bow.\ 

But  the  court  persisted  in  adhering  to  their  rule  of  not  entertaining  on  the 
last  day  of  term,  motions  which  required  such  minute  and  critical  attention 
as  those  which  relate  to  recoveries,  and  refused  the  application. 

t  Fotter,  Demandant,  &c.,  ante,  vi.  373.     [Post,  vii,  434.] 
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PRINCIPAL  MATTERS, 


CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

1.  Whsbk  a  defendant  sned  by  a  wrong 
name,  omits  to  plead  in  abatement,  and 
suffers  the  plaintiff  to  proceed  to  judg- 
ment, though  he  neyer  has  appeared  to 
the  wrong  name,  this  court  will  not  inter- 
fere to  set  aside  the  proceedings.  Smiih 
Y.PatUn.  116 

3.  If  a  plea  commencing  in  abatement  show 
matter  in  bar,  and  conclude  in  abatement, 
it  is  a  plea  in  abatement,  not  in  bar.  687 

3.  And  the  defendant  cannot,  by  any  elec- 
tion subsequent  to  the  time  of  plea  plead- 
ed, convert  it  to  a  plea  in  bar.  687 

4.  A  plea  in  abatement  that  the  defendant 
jointly  with  sixteen  others  contracted,  im- 
ports that  the  defendant  jointly  with  six- 
teen others,  and  with  no  more,  contracted. 

687 

6.  And  if  there  were  more  joint  contractors 

than  seventeen,  the  plea  is  disproved. 

Godmm  v.  Good  687 

ABSTRACT. 
See  TiTLx. 

ACCEPTANCE. 

SU  BiLXS  Of  EXCHAVOX. 

ACTION  UPON  THE  CASE. 
See  AxxHDxxvT,  13.    Puahxs,  IV.  4. 

1.  Several  tort  feasors  who  unite  in  an  in- 
jurious act,  may  be  sued  each  one  singly. 

29 

8.  One  who  in  the  excercise  of  a  public 
function,  destitute  of  emolument,  which 
he  is  compellable  to  execute,  acting  with-- 
out  malice,  and  according  to  his  best  slull 
and  diligence,  and  obtaining  the  best  in^ 
formation  he  can,  does  an  act  which  oc- 
casions consequential  damage  to  a  sub* 


Ject,  is  not  liable  to  an  action  for  such 
damage.  29 

8.  The  trustees  of  a  turnpike  road,  em- 
powered to  make  watercourses  to  prevent 
the  road  from  being  overflowed,  directed 
their  surveyor  to  present  a  plan  for  carry- 
ing off  the  water  of  an  adjacent  brook :  he 
recommended,  and  on  that  recommenda- 
tion they  adopted,  and  caused  him  to 
make,  a  wide  channel  from  the  road, 
gradually  narrowing,  and  conducting  the 
water  into  the  ordinary  fence  ditches  at 
the  plaintiff's  land ;  which  were  insolS- 
cient  to  discharge  it,  and  his  land  was 
consequently  overflowed.  Held,  that  no 
action  lay  against  the  chairman  of  the 
trustees  who  signed  the  order  for  catting 
the  trench.    Sutton  v.  Clarke*  29 

ACTION,  LIMITATION  OP 

1.  If  a  statute  directs  that  an  action  shall  be 
commenced  within  six  momhs^  aAer  th& 
matter  or  thing  for  which  soeh-actioo  shall 
be  brought,  and  in  consequence  of  the  cut- 
ting of  a  trench,  a  faK  of  rain  causes  the 
plaintiff's  land  to  be  oveifiowed,.  first,witb> 
in  six  months,  and  agcmvader  six  months 
from  cutting  the  trench,  whether  the  ac 
tion  must  be  brouglit  within  six  months 
from  the  cutting  of  the  trenclv  or  withia 
six  months  from  ihepereeptioA  of  the  first 
prejudicial  efl^ct,  or  whether  it  m9j  be 
brought  within  six  months  from  the  last 
injury,  pKure^    Suiion  v.  Vlarke.  29 

2.  A  statement  by  a  debtor  made  to  an  ex-^ 
ecutor  that  the  testator  always  promised 
not  to  press  the  defendant  for  a  debt,  is 
not  evidence  to  provei  a  promise  made  to 
the  testator  to  pay  within  six  years. 
Vicard\.HutUer.  211 

ACCOUNT. 
See-FATXxxT.    Ixsva^ircx,  II.  %. 

ADMINISTRATOR. 
See  ExBcvTOB. 
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AFFIDAVIT. 

See  Abbitkatiov.    Pbactici,  L 

i.  It  is  Dot  necessary  that  an  affidarit  made 
by  the  defendant  in  the  canse  stating  his 
abode  and  styling  him  defendant,  should 
also  contain  the  addition  of  his  degree. 
Anonymous,  73 

5.  In  an  action  against  two,  not  bftilable, 
one  defendant  may  before  declaration 
well  style  his  affidavits  *'  in  a  cause  of  A, 
agatBst  B.  who  is  sued  with  C."  Macken- 
zie V.  Martifu  286 

AFFIDAVIT  TO  HOLD  TO  BAIL. 
See  Ibsolteitt,  6. 

1.  An  "affidavit  to  hold  to  b^l  on  promissory 
notes,  must  state  that  the  defendant  is  in- 
debted *<to  the  plaintiC*  Balbi  v.  BaU 
ley.  25 

2.  The  court  will  not  discharge  the  defend- 
ant out  of  custody  on  a  defect  in  the  affi- 
davit to  hold  to  bail,  al^er  he  has  given 
bail  to  the  sheriff,  and  bail  to  the  action, 
which  last  have  rendered  him.  Showman 
Y.  WhaUey.  185 

3.  An  affidavit  to  hold  to  bail,  stating  that 
the  defendant  is  indebted  to  the  plaintiff* 
for  goods  sold  and  delivered  to  the  de- 
fendant, not  saying  **by  the  pUintiff,'^  is 
bad.    Fenion  v.  Eliis.  192 

4.  A  supplemental  affidavit  to  hold  to  bail 
not  allowed.  192 

6,  An  affidavit  to  hold  to  bail  for  the  **  hire 
of  carriages  hired  to  the  defendant,'*  and 
for  **  work  and  labor  done  for  (he  defend- 
ant," not  adding  at  his  request,  held  suffi- 
cient.    Brown  v.  Gamier,  389 

6.  Affidavit  to  hold  to  bail,  stating  that  the 
defendant  is  indebted  to  the  plaintiff  as  in- 
dorsee on  a  bill  drawn  by  a  stranger,  is 
insufficient.      Humphriea    v.    Winalow. 
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AGREEMENT. 

See  Goods,  Cubtbact  roB  Balb  op.  Lkssob 
▲BD  Lbssbe,  I.  Staxfs.  Title.  Vbb- 
soB  ^vn  Vebdee. 

ALIEN  ENEMY. 

1.  An  alien,  to  whom  a  bill  of  exchange, 
drawn  on  England  by  a  BritiMh  subject 
detained  prisoner  in  France  daring  war» 
payable  to  another  British  subject  detain- 
ed there,  is  there  indorsed  by  the  latter, 
may  sue  on  it  in  this  country  after  the  re- 
xcturn  of  peace.  Anioine  v.  Morshead,  237 

2  Ii  is  no  defence  to  an  action  on  a  bill  of 
exchange,  that  the  plaintiff  isues  in  trust 
for  an  alien  eaemy.  Uaubuz  x.  Mors" 
head,  332 

AMBIGUITY  (LATENT.) 
^  Set  Etxdsbce,  IL  1. 


AMENDMENT   OF   FINES   KSU 
RECOVERIES. 

See  FiBBs  abo  RicovBarBs,  Axebdmbbt  or. 

AMENDMENT. 

1.  The  court  will  not  alter  the  memorandum 
of  a  declaration  in  «.  penal  action  at  the 
mere  instance  of  the  plaintiff,  without  a 
reason  shown.  Woodroffe  q.  t  v.  VriU 
Uama,  19 

2.  The  court  will  not  amend,  to  the  prejn* 
dice  of  an  executor,  a  judgment  which 
two  terms  since  passed  for  him  on  de- 
murrer.   Prince  v.  Ntcholeon,  46 

3.  The  court  cannot  amend  a  deed.  Sleei^ 
demandant  f  Clennel,  tenant;  Benn^ 
vouchee,  145 

4.  The  count  in  partition,  writ  to  the  sheriff, 
and  his  return,  amended  by  striking  out 
words  of  limitation  in  tail,  where  the  title 
stated  on  the  count  showed  an  estate  in 
fee.    Baker  v.  Daniel,  193 

5.  Where  the  court,  on  demurrer,  gives 
leave  to  amend  by  stating  particularly 
that  which  before  was  stated  too  generally, 
the  plaintiff  may  add  new  counts,  thouga 
more  than  two  terms  have  elapsed  from 
the  commencement  of  the  suit,  if  they 
contain  no  new  cause  of  action,  but  only 
various  specifinaiions  of  the  matter  which 
the  court  permitted  to  be  more  pantco- 
larly  stated .    Brown  v.  Crump,  300 

6.  In  an  action  by  the  assignees  of  a  bank- 
rupt for  a  rescue,  the  plaintiffs  were  per- 
mitted, aOer  two  terms,  to  amend  the  de- 
claration, which  stated  the  wrong  to  be 
done  to  themselves,  by  stating  the  wrong 
to  be  done  to  the  provisional  assignees. 
Freen  v.  Cooper,  358 

7.  The  court  will  not  permit  a  plaintiff  to 
amend  by  changing  the  venue  without 
reasonable  ground.  Ayres  v.  Boston,  408 

8  The  court  will  not  amend  a  warrant  of 
attorney,  because  it  is  the  deed  of  the 
party.  Fosterj  demandant. — 373.  &  P, 
Fox,  demandant  g   Earl  Gower,  vouchee, 

632 

9.  An  amendment  of  the  plaintiff's  declara- 
tion does  not  necessarily  entitle  the  de- 
fendant to  plead  de  novo,  but  only  where 
the  amendment  alters  the  state  of  the  de- 
fendant's case.  Woodroffe  v.  Watson,  400 

10.  The  statute  7  G.  2,  e,  8,  is  a  remedial 
rather  tban  a  penal  act.  419 

1 1.  Where  the  plaintiffs  had  commenced  an 
action  of  assumpsit  for  money  had  and  re- 
ceived, to  recover  back  differences  paid 
on  stock-jobbing  contracts,  and  had  filed 
a  bill  of  discovery,  to  which  the  defendant 
pleaded  that  the  discovery  was  given  by 
the  statute  7  G,  2,  c.  8, «.  2,  in  debt  only, 
the  court  permitted  the  plaintiffs,  aAer  sir 
terms  from  the  commencement  of  the  ac- 
tion, to  amend  by  changing  assumpsit  to 
debt.    BiUing  y.  Flight,  419 

12.  So,  where  no  bill  in  equity  had  been 
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filed  for  a  discovery,  the  court  permitted 
the  plainiifis  to  amend  by  converting  their 
declaration  from  assumpsit  to  debt.  Bill" 
ififf  V.  Pooley,  422 

13.  Where  the  plaintiff  had  sued  oat  pro- 
cess in  debt,  and  declared  in  case,  and 
thereby  discharged  the  bail,  the  court  re- 
fused to  amend  the  declaration  by  altering 
it  from  debt  to  case,  so  as  tu  hold  the  bail 
stUl  liable.    Leottt  v.  KibbiewhUe.       483 

ANNUITY. 
See  BoKD  lsd  REPLsriir. 

1.  An  attorney,  grantee  of  an  annuity,  pre- 
paring the  securities,  and,  upon  payment 
of  the  whole  consideration  money,  retain- 
ing his  charges  thereout,  one  of  which  is 
for  business  never  done,  does  not  thereby 
necessarily  avoid  the  annuity  under  17 
G.  3,  c.  26,  8.  4 ;  but  it  is  a  question  for  a 
jury,  whether  the  improper  charge  was 
made  with  intent  to  get  back  a  part  of  the 
consideration  money.  Hard  v.  GirdU- 
tione.  8 

2.  The  memorial  of  an  annuity  stated  the 
names  of  two  witnesses  as  attesting  the 
execution  of  an  annuity  deed,  who  also  at- 
tested the  execution  of  a  warrant  of  atto^ 
ney  for  further  securing  the  annuity,  but 
that  fact  wa^  not  noticed  in  the  memorial. 
Held,  that  the  names  of  all  the  wimesses 
were  sufficiently  stated.  124- 

3.  A  memorial  of  an  annuity  deed  stated  the 
contract,  and  payment  of  the  price,  and 
that  for  the  considerations  aforesaid,  and 
for  further  and  better  securing  the  annuity, 
the  grantor  demised  to  J.  T.  W.  upon  the 
trusts  in  the  indenture  expressed.  Held, 
that  it  sufficiently  appeared  for  whom  J. 
T.  W,  was  a  trustee.  124 

4.  The  memorial  of  an  annuity  needs  not  to 
state  the  names  of  the  attorneys  to  whom 
a  warrant  to  confess  judgment  is  given. 

124 

5.  If  a  memorial  of  an  annuity  be  defective 
in  stating  one  of  several  securities,  Mm- 
6Uj  that  the  particular  instrument  only  is 
void,  and  not  the  other  assurances. 
Brmtm  v.  Bose.  124 

6.  Where  the  grantor  of  an  annuity  had, 
upon  a  mistaken  claim  of  the  grantee, 
paid  a  half-yearly  instalment  for  half  a 
vear  sooner  than  the  deed  required  it, 
held,  that  this  did  not  avoid  the  annuity. 

180 

7.  A  memorial  describing  an  annuity-bond 
as  bearing  date  on  or  about  a  day  named, 
states  the  dale  with  sufficient  certainty. 

189 
K  A  memorial  of  an  annuity-bond  needs  not 
to  state  that  the  heirs  of  the  obligor  are 
bound.  189 

9.  A  memorial  of  an  annuity-deed  stated  a 
recital  in  the  deed  that  a  warrant  of  attor- 
ney and  a  defeazance  had  been  given, 
which  recital  shortly  set  oat  the  defeaz- 


ance ;  held,  that  this  supplied  the  place 
of  a  substantive  memorial  of  the  defeaz- 
ance. Jachton  v.  Lord  JUilaingion  and 
anot/ier.  189 

10.  An  annuity  deed  contained  a  covenant 
by  the  grantor  to  insure  a  house  charged 
with  the  annuity  and  assigned,  for  belter 
securing  the  payment,  to  a  trustee,  upon 
trust  to  mortgage  and  sell  in  case  the 
annuity  were  in  arrear  forty  days;  and 
further,  that  if  the  grantor  omitted  to  in- 
sure, the  grantee  might  insure,  and  that 
the  premiums  with  interest  should  be  a 
charge  on  the  premises,  and  that  the 
plaintiff  might  raise  that  money  in  the 
same  manner  as  he  might  raise  the  an- 
nuity by  virtue  of  the  trusts  aforesaid. 
Held,  that  a  memorial  fully  noticing  the 
trusts  for  raising  the  arrears,  and  noticing 
the  grantor's  covenant  to  insure  and  keep 
insured,  and  that  on  default  it  should  be 
lawful  for  the  plaintiff  to  insure  and  keep 
insured,  *<  as  in  the  indenture  was  men- 
tioned,** sufficiently  stated  the  name  of 
the  trustee,  and  for  whom  he  was  trustee. 
Bleamire  v.  Barfoot.  504 

ARBITRATION. 
See  Ix8URi.vcs,  6. 

1.  The  court  is  not  limited  by  time  from 
seting  aside  an  award  founded  on  a  sub- 
mission by  rule  of  court  in  an  action  pend- 
ing, where  there  has  been  a  plain  mistake 
of  the  arbitrator,  although  the  application 
be  not  made  in  the  term  next  after  mak- 
ing the  award.  1 1 1 

2.  But  in  ordinary  cases  they  will  look  to 
the  limitation  of  time  given  by  the  statute 
9  &  10  W.  ^  M.  c.  15,  as  a  rule  to  guide 
their  discretion  as  to  the  time  of  review- 
ing awards.    Bogers  V,  DalUmore^        111 

3.  Where  arbitrators  have  power  to  enlarge 
the  time  for  making  their  award,  and  have 
enlarged  it,  and  made  their  award  in  the 
additional  time,  in  order  to  bring  the  de- 
fendant into  contempt  for  non-perform- 
ance of  the  award,  there  must  be  an  affi- 
davit that  the  time  has  been  enlarged,  that 
the  award  was  made  within  the  enlarged 
time,  and  that  the  defendant  has  been  per- 
sonally served  with  notice  of  those  facts. 

251 

4.  Semhle^  that  the  affidavit  for  an  attach- 
men  for  non-performance  of  an  award, 
must,  contraiy  to  the  usual  practice, 
always  state  the  time  of  ezcution  of  the 
award.     Wohlenberg  v.  Lageman.       251 

5.  Though  an  arbitrator  on  a  question  of 
mixed  law  and  fact  has  allowed  transac- 
tions apparently  illegal,  as  premiums  of 
insurance  on  a  voyage  to  an  hostile  port, 
the  court  will  not  on  that  account  set 
aside  the  award.  251 

6.  An  award  that  two  persons  shall  pay  a 
debt  in  proportion  to  the  shares  which 
they  held  in  a  certain  ship,  the  ratio  of 
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their  shares  not  being  a  subject  of  dispute, 
is  sufficiently  certain.  351 

7.  Upon  an  award  to  perform  a  purchase 
of  land,  and  pay  the  price  upon  convey- 
ance  of  the  land  by  the  plaintiff  to  the  de- 
fendant, the  defendant  is  not  in  contempt 
before  tender  of  a  conveyance  executed, 
and  demand  of  the  money,  and  refusal  to 
accept  and  pay.    SUandity  v.  Hemington, 

561 

8.  Where  a  submission  is,  ''so  that  the 
award  be  in  writing  under  the  hand  of 
the  arbitrator,"  it  must  be  shown  in  plead- 
ing that  the  award  is  under  hand,  as  well 
as  in  writing.  Everard  v.  Paierton,    625 

ARREST. 
Set  ArrioATiT  to  hold  to  Bail.    Pbac- 

TICB,  II. 

ARREST  OF  JUDGMENT. 

Su  JUDOMSKT,  6. 

ASSIGNEE  OF  LEASE. 
See  Covas-ANT,  3. 

ASSIGNEES  OF  BANKRUPT. 

Su  Amkvdwsvt,  0.    B  Air  KB  err,  III. 
IsrsuBAHGX,  VI.  4. 

ASSUMPSIT. 
See  Amknomekt,  10,  11,  12. 

ATTACHMENT. 

See  Abbitbatioit,  4.    Bailbobd,  2.    Pbac- 
TicB,  IV.  6.     Smebiff,  4,  5. 

ATTACHMENT,  FOREIGN. 
Set  FoBBioir  Attachmbstt. 

ATTESTATION. 

1,  A  power  to  appoint  by  deed  or  writing 
under  the  donee's  hand  and  seal,  and  at- 
tested by  two  or  more  credible  witnesses, 
in  ill  pursued  by  a  will  apparently  under 
the  testator's  hand  and  seal,  which  seal 
an  attesting  witness  believes  was  affixed 
before  execution  and  attestation,  if  the 
attestation  does  not  notice  the  sealing  as 
well  as  the  signing.  402 

2.  A  defective  attestation  of  the  execution 
of  a  power  cannot  be  supplied  by  parol 
evidence  of  the  attesting  witness  to  be 
given  on  a  trial.     Lot  v.  Pearct,         402 

ATTESTING  WITNESSES. 

See  AxjruiTT. 

A  rv  executor  of  a  testator  possessed  of  real 
and  personal  estate  cloathed  with  a  trust 
to  pay  debts,  and  to  lay  out  money  for  the 
benefit  of  the  testator's  children,  and  with 
a  power  to  sell  freehold  lands  in  fee,  but 


taking  no  beneficial  interest  under  the 
will,  is  a  good  attesting  witness  to  the 
will.    Phipp9  T.  PUeher.  320 

9 

ATTORNEY  GENERAL. 

Order  of  precedency  of  the  attorney  and 
solicitor-general  before  the  king's  Ser- 
jeants. 424 

ATTORNEY. 
See  Abbvitt  abo  Noticx. 

1.  The  court  will  entertain  a  summary  juriv> 
diction  over  one  of  its  officers,  who  is  em- 
ployed as  steward  of  a  manor,  to  make 
him  deliver  up  court  rolls  and  muniments 
of  his  employer.  105 

2.  And  also,  it  seems,  to  make  him  pay  over 
rents  received.  105 

3.  An  attorney  holding  over  rents  received 
is  not  compellable  to  pay  interest  on 
them,  sembiL  Ex  parte  Corpus  C/trUti 
College,  105 

4.  The  admission  of  an  attoney  who  has 
omitted  to  take  out  his  certificate  for  one 
whole  year  af\er  his  admission  is  abso- 
lutely  void,  and  he  most  be  re-admiited 
before  he  can  practise.  Ex  parte  Niehotan, 

408 

5.  The  notice  of  intention  to  apply  for  ad- 
mission as  an  attorney,  required  by  the 
rule  of  court  Trinity  term  31  G.  3,  must 
be  given  during  the  term  next  immediate, 
ly  preceding  the  application.  Ex  parte 
Bonner,  335 

ATTORNEY'S  BILL. 

Set  Abbvity,  1. 

A  plaintiff's  attorney,  who,  at  the  defend- 
ant's request,  puts  in  bail  for  him,  and 
afterwards  pays  the  debt  and  costs,  needs 
not  deliver  a  bill  a  month  before  he  sues 
for  the  money  so  advanced.  ProtAero  v. 
Thomas.  196 

AUCTIONEER. 
Set  Goods,  Cobtbact  roa  Saib  of. 

AVERAGE,  GENERAL. 

The  expenditure  of  ammunition  in  resisting 
capture  by  a  privateer,  the  damage  done 
to  the  ship  in  the  combat,  and  the  expense 
of  curing  the  wounded  sailors,  are  not 
the  subject  of  general  average  by  the  law 
of  England.     Taytor  oju/  otliere  v.  Curtis. 

608 

AVERMENT. 

Upon  bond  conditioned  that  a  collector  of 
poor*rates  shall  render  an  account  of  mo- 
neys received,  after  general  performance 
pleaded,  in  assigning  a  breach  that  he  did 
not  render  an  account,  sembitf  thai  it  is 
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necessary  to  aver  that  he  received  moneys 
to  be  accounted  for.    Sam  v.  Wright.  45 

AWARD. 
See  Arbitratios. 


B. 


BAIL. 
I.  Of  the  Arrest  and  the  BaiL 
See  Practice,  I.  IT. 

IT.  Proceedings  against  the  Bailor  the  Sheriff. 

III.  Surrender  of  the  Principal. 

See  Affidavit  to  hold  to  Bail. 

IV.  Discharge  hy  other  Means. 

II. 
See  Shbriff. 

1.  If  bail  above  who  are  excepted  to  and 
have  not  jastiAed,  aAerwards  procnre 
their  recognizance  to  be  put  on  the  roll, 
the  court  will,  at  the  instance  of  a  plain- 
tiff* saing  on  the  bail-bond,  caase  the  re- 
cognizance to  be  taken  oflT,  that  the  de- 
fendants may  not  prove  by  that  evidence 
the  issue  of  eomperuerunt  ad  diem,  Leigh 
V.  BeHles,  167 

2.  In  an  action  on  a  recognizance  of  bail, 
the  bail  must  be  served  with  process  four 
days  before  the  return  of  the  writ.  Mac- 
kenzie V.  Martin.  286 

IV. 

••  The  court  will  not  exonerate  the  bail 
upon  the  defendant  having  become  bank- 
rupt and  obtained  his  certificate,  without 
giving  the  plaintiff  an  opportunity  of  try- 
ing, by  an  issue,  whether  the  certificates 
were  fairly  obtained.  Wooleot  v.  Leices- 
ter. 75 

S.  The  court  will  not  on  motion  exonerate 
bail  upon  the  ground  that  the  cause  of  ac- 
tion for  which  they  are  bail,  is  money 
paid  for  their  principal,  who  is  a  bank- 
rupt, by  his  sureties,  who,  therefore,  might 
have  proved  under  the  commission  by  49 
G.  3,  (.121,  s.  8.    Hewes  v.  Mutt.         329 

8.  Bail  to  the  sheriff  are  not  sureties  within 
the  statute  49  G.  3,  e.  122,  s.  8.  329 

BAIL  BOND. 

See  Shxriff. 

1.  Where,  upon  a  capias  returnable  in  die 
Common  Pleas,  the  sheriff  made  a  man- 
date to  the  high  bailiff  of  the  honor  of 
Ponrfref,  lo  take  the  defendant,  so  that  the 
sheriff  might  have  him  before  his  said 
majesty  at  Westminster  in  five  weeks  of 
Easter,  a  bail-bond  taken  with  condition 

Vol.  I-— 100. 


for  the  defendants'  appearance  before  his 
said  majesty  at  Westminster  in  five  weeks 
of  Easter,  was  held  to  describe  an  appear- 
ance in  the  Court  of  King*s  Bench,  there- 
fore void.    Rerutles  v.  Smith.  551 

2.  A  sheriff  may  take  a  bail-bond  on  an  at- 
tachment out  of  Chancery.  669 

3.  But  he  is  not  compellable  to  take  bail 
thereon.    Morris  v.  Hayward.  569 

BANKRUPT. 

I.  Of  the  Bankruptcy  and  Commission. 
IL  Of  the  Bankrupt's  Rights  and  Duties. 
in.  Of  the  Bankrupts  EOate. 

I. 

1.  If  a  sheriff *s  officer  having  arrested  a  de 
fendant  on  mesne  process  in  his  own 
house,  who  is  dangerously  ill,  leaves  him 
there  until  he  is  recovered  in  the  custody 
of  a  follower  not  named  in  the  warrant, 
this  is  such  a  legal  custody,  that  if  an  im- 
prisonment, of  which  this  is  a  part,  he 
continued  for  two  months,  it  will  consti- 
tute an  act  of  bankruptcy.  Stevens  v. 
Jackson.  106 

2.  A  servant  of  the  proprietor  of  a  newspa- 
per, subject  to  dismissal  at  pleasure,  who 
daily  directs  the  number  of  copies  to  be 
printed,  purchases  the  whole  impression, 
retails  them,  and  is  paid  for  his  services 
by  getting  Is.  6d.  per  quire  on  all  that  he 
sells,  sustaining  the  loss  which  occurs  by 
those  copies  which  remain  unsold,  is  a 
trade  within  the  bankrupt  laws.  532 

3.  A  news  vender,  who  frequented  the  Roy- 
al Exchange  for  the  purpose  of  collecting 
intelligence  for  a  newspaper,  appointed  a 
creditor  to  meet  him  on  the  Royal  Ex- 
change, and  aAerwards  directed  a  friend, 
if  the  creditor  inquired  there  for  him,  to 
say  he  was  not  there.  Held,  that  this  was 
an  "Otherwise  absenting  himself,"  which 
constituted  an  act  of  bankruptcy  within 
the  statute  1  Jac.  1,  c.  15,  9.  2.  532 

4.  So,  where  he  saw  a  creditor  at  the  thea- 
tre, and  secreted  himself  under  the  stage 
for  the  purpose  of  avoiding  him.  GiU'.ng* 
ham  V.  Laing.  532 

5.  Where  a  trader  made  a  fradulent  assign- 
ment of  his  tavern  and  stock,  accompanied 
with  possession,  and  changed  his  resi- 
dence form  Wehtmin»ter  to  Paddington, 
and  a  commission  of  bankrupt  having  is- 
sued against  him,  the  assignee  brought 

•  trespass  against  the  messenger  for  taking 
possession  of  the  tavern  and  goods.  Held, 
first,  that,  however  fradulent  the  deed  as 
against  creditors,  yet,  nnless  an  act  of 
bankruptcy  was  proved  to  sustain  the 
commission,  the  assignee  might  recover 
on  her  possession ;  second,  that  it  ought 
to  be  left  to  a  jury  whether  the  trader's 
change  of  residence  was  a  departing  from 
his  dwelling-house  with  intent  to  delay 
his  creditors.     Young  v.  Wright,        640 
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11. 

See  AMXiroxx^rT,  6.    Baii,  IV.  1,  2,  3.    Iv- 

■VEAJrCX,  V.      PLXADIKe,  I. 

ra. 

iSee  Etidxvcx,  U.  10.     Movxt  had  Aim  mx- 

CXITXD,  2.      VXVDOB  AITB  VxiTDXX,  1. 

1.  Whether  the  assignees  of  a  bankrapt  can 
sue  in  turt  for  a  tort  committed  against 
the  estate  of  the  provisional  assignees, 
muare,    Freen  ▼.  Cooper,  358 

2.  Where  a  person  produces  notes  issued 
by  bankers  since  become  bankrupts,  and 
proves  that  payments  were  made  to  him- 
self to  that  amount  in  notes  of  that  bank 
shortly  before  the  bankruptcy,  that  is 
evidence  to  be  left  to  a  jury,  whether  he 
did  not  hold  these  identical  notes  at  the 
time  of  the  bankruptcy.  Moore  v.  Wrighi. 

617 

3.  Where  the  plaintiff,  in  an  action  against 
a  bankrupt,  makes  his  election  to  proceed 
under  the  commission,  the  defendant  is 
entitled  to  have  some  entry  or  suggestion, 
recording  the  election,  put  on  the  record. 
Kemp  V.  Potter.  MO 

BARRATRY. 
See  IxsuHAVGXt  IIL  4» 

BENEFICE. 
See  CLxmeT. 

BILL,  DELIVERY  OF. 
See  Attorvxt*8  Bill. 

BILLS  OF  EXCHANGE, 
See  Atpioavit  to  bold  to  Bail.    Etx- 

OXXCK,  II.  10. 

1.  The  defendants  took  a  bill  accepted  pay- 
able at  the  plaintiffs*,  who  were  the 
drawees*  bankers,  and  indorsed  it  to 
their,  the  defendants'  agents,  to  whom  the 
plaintiffs  paid  it  when  due,  and  seven 
days  after  sent  it  as  their  voucher  to  the 
drawee,  who  apprised  them  that  the  ac- 
ceptance was  forged.  Held  by  three, 
against  Chambre,  J.,  that  the  plaintiffs 
could  not  recover  from  the  defendants  ihe 
amount  which  they  had  thus  paid  them 
on  the  forged  acceptance.  Smith  and 
others  v.  Mercer  and  another.  97 

2.  An  alien,  to  whom  a  bill  of  exchange, 
drawn  on  England  by  a  BritvUi  subject 
detained  prisoner  in  France  during  war, 
payable  to  another  British  subject  de- 
tained there,  is  there  indorsed  by  the  lat- 
ter, may  sue  on  it  in  this  country  after 
the  return  of  peace.  Antoine  v.  JMbr^ 
head.  237 

2.  The  payee  of  a  bill  of  exchange  present- 
ed it  for  acceptance,  which  was  refused : 
the  payee  did  not  give  notice  to  the  draw- 


er, and  indorsed  over  the  bill,  without  no* 
tice  of  the  refusal  to  accept.  The  indorsee 
being  again  refused  acceptance,  held,  that 
the  indorsee  might  still  recover  on  the  bill 
against  the  drawer,  notwithstanding  the 
laches  of  the  payee.  By  three  against 
Chamlfre,  J.    (XKetfe  v.  Dunn.  305 

4.  It  is  no  defence  to  an  action  on  a  bill  of 
exchange,  that  the  plaintiff  sues  in  trust 
for  an  alien  enemy.  Dasuhuu  v.  Morthead^ 
Bart.  332 

BOND. 
See  Arxaxxirr.    Plxaoivb,  IT.  2. 

1.  In  debt  on  bond  given  to  the  obligee, con- 
dition for  payment  of  an  annual  sum  to 
the  wife  of  the  obligor,  a  breach  assigned 
in  non-payment  of  the  annual  sum  to  the 
obligee  is  ill.    Lunn  v.  Payne.  140 

2.  Upon  bond  conditioned  that  a  collector  of 
poor-rates  shall  render  an  account  of  mo- 
neys received,  after  general  performance 
pleaded,  in  assigning  a  breach  that  he  did 
not  render  an  account,  aembte,  that  it  is 
necessary  to  aver  that  he  received  moneys 
to  be  accounted  for.  Serra  and  others  v. 
Wright.  45 

BROKER. 
See  IxsumAircB,  YI.     Auctioitzxb,  1. 

Cloont,  OOITTRACT  tOB  8ALX  OF. 


BULLION. 
Am  PmxiviT,  7.    SaiFy  St. 

C. 

CANAL  COMPANY. 

A  canal  act  gave  a  higher  tonnage  for  light 
goods  than  for  heavy  goods.  If  a  jury  find 
that  certain  goods  were  heavy  goods  when 
the  act  passed,  ten  years*  subsequent  con- 
sent of  the  country  to  consider  the  same 
species  as  light  goods,  will  not  entitle  the 
canal  company  to  demand  for  these  the 
toll  on  light  goods.  Staffordshire  and  Wor- 
eestenhire  Canal  Company  v.  Trent  and 
Mersey  Canal  Company,  151 

CARRIER. 

See  Fbxzoht,  7.    Ship,  6.    Wobk  axb 
Labob,  1. 

CASES— o^KToetf  on,  questioned,  explained^ 
or  overirtikd. 

AlUngham  r.  Flower,  (2  Bos.  6c  Pull.  246.) 

556 
Blakey  v.  Porter,  (ante,  L  386.)  304 

Bo  wen  v.  Ashley,  (1  New  Rep.  274.)      175 
Law  V.  Ibbotaon,  (5  Burr.  2722.)  200 
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Price  9.  Neal,  (3  Burr.  13d4  and  1  Bl.  390.) 

84 
Roberts  v.  Read,  (16  East,  SI 6.)  40.  n. 

Shimmell  v.  Lousada,  (4  Taonu  696.)      90 

CERTIFICATE. 
See  Clkbot. 

CHANCERY. 
See  BAxirBoiTBy        Nkw  Tbial,  8. 

CHARITABLE  USES. 

1.  A  grant  of  lands  in  tmst  perpetnally  to 
repair,  and,  if  need  be,  rebuild  a  vault  and 
tomb  standing  on  the  land,  and  permit  the 
same  to  be  used  as  a  family  yault  for  the 
donor  and  her  family,  is  not  a  charitable 
use  within  the  statute  9  G.  2,  c,  86.     8fi9 

2.  If  there  be  in  a  deed  one  limitation  to  an 
use  which  is  a  charitable  use  within  the 
statute  9  G,  2,  e,  36,  that  statute  does  not, 
therefore,  avoid  other  limitations  in  the 
same  deed,  which  are  not  within  the  act 
Doe  dem.  iYunnpton  v.  Pitcher.  359 

CHARTER-PARTY. 
See  Dud,  4. 

CHURCH  WARDENa 
See  Clssot.    Moiny  bad  abd  bbcxivbd,  3. 

CLERGY. 
See  Tithes. 

1.  A  private  act  annexed  the  rectory  of  H, 
to  the  deanery  of  Windaor^  and  recited  that 
the  necessary  residence  on  the  deanery, 
and  the  dean  s  attendance  on  her  majesty, 
as  register  of  the  order  of  the  garter, 
would  oblige  him  to  be  often  absent  from 
if.,  and  the  act  compelled  him  to  appoint 
a  stipendiary  curate  constantly  resident 
at  Hn  Semoie,  that  this,  without  more, 
conferred  an  excuse  for  non«residence  at 
if.,  although  in  the  subsequent  aet,  43  G, 
3,  c  64,  imposing  residence  on  all  bene- 
fices not  therein  excepted,  this  is  not  enu- 
merated as  a  ground  of  exemption  or  of 
license.  4^ 

2.  Where  a  private  act  «  united"  and  ■'an- 
nexed*'  a  rectory  in  the  diocese  of  0.  to  a 
deanery  in  the  diocese  of  <$.,  and  dispensed 
with  any  presentation  to  the  dean,  but  left 
institution  and  induction  still  necessary, 
held,  that  the  license  from  the  bishop  of 
O.  for  non-residence  on  the  rectory  was 
necessary,  as  well  as  a  license  for  non- 
residence  on  the  deanery  from  (be  bishop 
ofiSL  48 

3.  Where  the  defendant  had  first  nried  the 
plaintiffs  to  discontinue  an  action  for  non- 
residence,  on  a  notification  of  exemption, 
which  the  plaintiffs  had  agreed  to  admit. 


and  traverse  the  title,  held,  that  the  de- 
fendant might  afterwards  have  another 
rule  to  discontinue  as  to  the  same  bene- 
fice, if  he  could  show  a  sufficient  ground. 
Wright  V.  Legge,  48 

4.  It  is  no  ground  within  stat.  43  G^.  3,  c.  84. 
s,  1 9,  for  a  license  of  non-residence  upon 
a  benefice  in  one  diocese,  that  a  bishop 
of  another  diocese  has  licensed  the  incum- 
bent's non-residence  on  a  benefice  within 
that  diocese,  because  he  had  no  house  on 
that  benefice,  and  lived  within  two  miles 
thereof,  and  did  the  duty.  52 

5.  And  a  license  granted  on  that  ground 
would  not  be  valid  without  the  allowance 
of  the  archbishop,  under  s.  20.  52 

6.  The  non-residence  on  one  benefice  under 
a  license  from  the  diocesan  thereof,  is  not 
equivalent  to  actual  residence  thereon,  so 
as  to  excuse  the  incumbent's  non-resi- 
dence on  another  benefice.  52 

7.  Therefore,  a  bishop's  retrospective  certi- 
ficate that  he  would  have  granted  a  li- 
cense of  non-residence  because  the  in- 
cumbent was  performing  the  duties  of 
another  benefice,  within  two  miles  of 
which  be  lived  by  license  from  another 
diocesan,  not  being  allowed  by  the  arch- 
bishop, is  void.  52 

8.  But  is  good  with  the  archbishop's  certifi- 
cate, though  the  latter  be  granted  after  the 
1  St  of  Jtt/y,  1814.    Wright  v.  Fiamank.  52 

9.  If  a  clergyman  who  has  two  livings  re- 
sides within  one  of  the  parishes,  wherein 
there  is  no  house  of  residence,  it  is  a  suf- 
ficient residence  there  to  exempt  him  with- 
out license  from  the  bishop,  from  penal- 
ties for  not  residing  on  his  other  benefice. 

198 

10.  No  license  is  necessary  for  non-resi- 
dence in  the  parsonage-house  of  a  parish 
wherein  there  is  no  such  house.  Ilf. 
Wynne  v.  Smithies,  198 

11.  A  practice  had  prevailed  during  the  in- 
cumbency of  several  vicars,  that  upon  the 
burial  of  any  stranger  in  the  parish  of  H, 
certain  fees  should  be  paid,  of  which  the 
vicar  took  one  moiety,  and  the  church- 
wardens the  other  for  the  use  of  the  poor. 
The  fees  were  paid  to  the  sexton,  who  paid 
over  the  moieties  to  the  respective  parties. 
A  new  vicar  refused  to  accede  to  this  ar« 
rangement,  he  buried  several  strangers, 
and  procured  the  sexton,  to  whom  the 
fees  were  paid,  to  pay  over  the  entire  fees 
to  himself.  Held,  that  the  churchwardens 
might  recover  from  the  vicar  one  moiety, 
as  money  had  and  received  to  their  use. 
LUtkwood  V.  WiUiamt,  Clerk.  277 

COMMISSION. 
Su  Pbacttcb,  3. 

COMMISSION  DEL  CREDERE. 
iSee  Ibsubabcx,  VI. 


796 


INDEX. 


COMMON  RECOVERY. 

Set  FlKKt  AITD  RsCOTSKIBt,  PrACTICK  OT 
FABStiro.  FiVXl  AVD  RxCOTBBIlSy  AmBVD- 
MKBT  OV. 

COMPRISE. 

&e    FiVM    AlTD    RsGOVBmiBS,  PrACTICB  OV 

PAMIVO,  1. 

Sembk,  that  by  the  grant  of  lands  in  a  vill, 
only  those  lands  will  pass  which  lie  in  a 
vill  bearing  a  different  name  from  the 
parish.  Cotterd,  plaintiff g  Frankimand 
wift^  ikfomanU^  S84 

CONSIGNOR  AND  CONSIGNEE. 
Su  FaxioHT.  IirtvmAircx.  PLiADHre,  IV.  3. 

CONTEMPT. 
&e  AmBiTmATiov.    Bail-bobb,  2. 

CONVEYANCE. 
See  Dkxd.    Pawvbb. 

CONVOY. 
See  Ibsvbabcb,  I.  8. 

COPY. 
Bet  FiVB,  Pbacticb  op  PASsiire,  S.  Dbbb,  4. 

COPYHOLD. 

Stt  Stbwabd. 

There  is  no  general  custom  for  all  copy- 
holds.   Everest  ▼.  Gl^  4S6 

CORPORATION. 
Su  Dbed,  6. 

COSTa 
Hk  IxsoLTXXT.   Pbacticb,  VIII.    Jubtsdic- 

TIOB.    JuDOMXZrr.  COUBT  or  RB4,UBtTl,  1. 

COVENANT. 

See  Fbbxobt.    Pbacticb,  V.  8. 

1.  The  lessee  of  a  public-house  covenanted 
to  buy  of  the  lessor  all  the  malt  he  should 
brew  into  ale  or  beer,  or  otherwise  use 
therein ;  and  the  lessor  covenanted  to  de- 
liver on  request  sufficient  good,  well  dried, 
maketable  malt,  for  the  use  of  the  defend- 
ant in  the  demised  premises,  and  that  at 
a  market  price,  but  if  the  plaintiff  should 
neglect  so  to  do,  the  defendant  might  pur- 
chase of  any  others.  In  an  action  for  buy- 
ing malt  of  others,  a  plea  that  the  plaintiff 
for  a  long  time  would  not  deliver  good 
malt,  but  delivered  divers  quantities  of 
bad  malt,  whereby  the  defendant  was  in 
danger  of  losing  his  custom,  and,  there- 
fore, bought  malt  of  others,  was  held  ill 
on  demurrer.     Weaver  v.  Sesaiona,       164 


2.  A  lessor  possessed  of  considerable  free* 
hold  and  leasehold  property  lying  together, 
covenanted  in  a  lease  of  parcel,  that  if  he, 
his  heirs  or  assigns,  vhonld,  during  the 
term,  have  any  advantageous  offer  for  the 
disposing  of  a  certain  adjoining  freehold 
parcel,  he,  the  lessor,  his  heirs  or  assigns, 
should  not  dispose  of  the  same  without 
previously  making  an  offer  of  that  parcel 
to  the  lessee,  his  executor8,administrators, 
or  assigns,  at  five  per  cent,  less  than  that 
offer.  The  lessor  sold  his  entire  property, 
including  the  demised  land  and  the  ad- 
joining parcel,  for  an  entire  considera^ 
tion,  in  one  entire  contract,  without  offer- 
ing the  parcel  to  the  covenantee.  Held, 
that  this  was  no  breach  of  the  covenant. 

224 

3.  Held,  that  the  covenant  did  not  enure  to 
the  assignee  of  the  lease,  though  named. 
CoUinaon  v.  Lettaom*  224 

4.  A  covenant  not  to  sue  one  of  two  joint 
debtors  does  not  operate  as  a  release  to 
the  other.    Mutton  v.  Eyre.  ^9 

COURT. 
Su  WiTVXss,  4.    Bail-bovs,  1. 

COURT  OF  COMMON  PLEAa 
Set  PXBAL  AcTioir,  2. 

COURT  OF  CHANCERY. 
Su  Shbbiit,  4. 

COURT  OF  REQUESTa 

Su  JuBisntOTioir. 

Although  the  sum  for  which  a  plaintifi)  sub- 
ject to  the  jurisdiction  of  the  ijondon  Court 
of  Requests,  sues  in  a  court  at  Werimmater^ 
exceed  bU,  yet  if  he  recover  a  less  sum 
than  bL  he  is  subject  to  double  costs  by 
the  statute  39  &  40  Cr.  3,  c  104,  a,  12. 
Younger  v.  Wiiaby,  4^2 


D. 


DAMAGES. 
See  AcTioK  vrov  thb  Casb.    Fbbiobt. 

DEATHS.    614.515,517. 

DEBT. 

Su  Axbbdxbbt.    Abbitbatiov. 

A  creditor  receiving  money  without  any 
specific  appropriation  by  the  debtor,  may 
ascribe  it  to  the  payment  of  a  prior  and 
purely  equitable  debt,  and  sue  him  at  law 
for  a  subsequent  legal  debt  Bmanquet 
V.  Wray,  697 
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DECEIT. 
See  Plbadxb,  m.  6.    IV.  4. 

DEED. 
Ste  Pawhbb,  L  2.    Vabiakcs,  L  8. 

1.  The  court  cannot  amend  a  deed.  Sietl^ 
dtmandanU  145 

2.  Inspection  refased  to  plaintiff  in  replevin 
of  a  deed  to  which  he  was  no  party,  assign- 
ing to  the  avowant  the  reversion  of  the 
demised  premises.    Brown  ▼.  Rose,    283 

8.  Semble,  that  by  the  grant  of  lands  in  a  vill, 
only  those  lands  will  pass  which  lie  in  a 
vill  bearing  a  different  name  from  the 
parish.     Cotierei,  plaintiff,  285 

4.  Where  two  parts  of  an  indenture  of  char- 
ter-party were  supposed  to  have  been  in- 
terchangeably executed,  and  the  part  of 
which  the  master  of  the  chartered  vessel 
had  the  custody,  was  lost  at  sea  with  the 
ship,  the  court  would  not  compel  the 
charterer,  being  sued  thereon  to  grant  in- 
spection and  a  copy  of  the  other  part,  for 
the  purpose  of  the  plaintiff*s  declaring 
with  certainty.    Street  v.  Browne.        302 

6.  A  corporation  named  **  The  Wardein  and 
Poore  of  the  Hospitall  of  the  HoHe  THniie 
in  Croydon,  of  the  Foundation  of  John 
Whiiegiftt  Archbishop  of  Canterbury" 
conveyed  la^  under  the  land-tax  redemp- 
tion acts  by  the  name  of  the  **  Wardein 
and  Poore  of  the  Hospitall  of  the  Holie 
Tlrinitie  in  Croydon."  The  purchaser 
paid  the  vendors  the  pnrchase*money  in 
discharge  of  the  costs  of  sales  of  other 
lands  made  by  the  vendors  for  the  re- 
demption of  the  land-tax.  Held,  first,  that 
the  variance  in  their  name  was  not  ma- 
terial; second,  that  they  might  raise 
money  by  a  latter  sale  for  the  costs  of 
former  sales ;  third,  that  at  all  events  this 
was  a  mistake  or  inadvertence  cured  by 
the  statute  54  G.  3,  e.  173,  i.  12.  Croy* 
don  Hospital  v.  Farley  467 

6.  Lands  **in  the  occupation  of  i4.  B.  4*  C." 
intended  of  the  several  occupations  of  i4. 
B.  A  C.    Morgan  v.  Edwards,  394 

DEFENDANT. 
Su  AcTiov  vpov  TBI  Casx.    Pbacticx,  II. 

DEMURRER. 
Set  JuDoxsKT.    LiBiL.    Pbacttcx,  IV. 

DEVISE. 

What  Estate  pastes  by  what  Words. 

1.  Devise  to  my  wife  A.  all  my  real  and 
personal  estate,  she  first  paying  my  just 
debts  and  funeral  expenses ;  and  aAer  her 
decease  to  the  heirs  of  her  body,  share 
and  share  alike  if  more  than  one ;  and  in 
default  of  issue,  to  be  lawfully  begotten  by 
me,  tu  be  at  her  own  disposal :  there  be- 


ing children  of  the  testator  and  his  wife* 
held,  that  the  wife  took  only  an  estate  for 
life,  with  remainder  to  all  the  children  as 
tenants  in  common  in  fee.  Gretton  and 
others  v.  Howard  and  others.  94 

2.  Devise  of  a  fee-simple  estate  expectant 
on  the  decease  of  B.  to  trustees  and  their 
executors,  to  receive  and  apply  the  rents 
to  the  maintenance  and  advancement  of 
six  of  the  testator's  children  till  the  young- 
est was  twenty-one,  and  then  to  his  said 
six  children  and  the  survivors  and  sur- 
vivor of  them,  their  heirs  and  assigns  for 
ever,  as  tenants  in  common.  Held,  that 
all  such  devisees  as  survived  the  testator 
took  on  his  decease  a  vested  estate  in  fee 
in  common.    Edwards  v.  Simons.       213 

3.  Devise  to  H.  S.,  my  brother's  son,  to  hold 
to  him  and  his  heirs,  and  in  case  my 
brother  and  his  son  should  happen  to  die 
having  no  issue  of  either  of  their  bodies, 
then  to  J.  Ckrk  and  his  heirs.  This  is 
not  a  defeasible  fee-simple  in  H.  S.  the 
son,  with  an  executory  devise  over,  but  an 
estate  tail.  263 

4.  Whether  a  devisee  in  remainder  can 
maintain  a  writ  of  intrusion.  263 

5.  Or  a  writ  to  be  framed  on  the  statute  of 
Westminster  the  second  in  the  nature  of  a 
writ  of  intrusion,  quaere.  263 

6.  Devise  in  fee,  with  an  executory  devise 
over,  whether  the  fine  of  the  devisee  in  fee 
shall  bar  the  executory  devise  over,^are, 
Romilly  v.  James,  263 

7.  Devise  of  all  testator's  free  lands  at  C.  or , 
jr.  to  E.  his  wife  for  life,  and  after  her  de- 
cease to  his  son  /.  P.  and  his  heirs  for 
ever ;  if  it  should  happen  that  his  son  7. 
should  die  unpossest  of  them  or  without 
heirs,  the  testator  gave  them  to  his 
daughter  S.  P.  and  her  heirs.  Held,  that 
L  P,  took  an  estate  tail,  remainder  to  his 
sister  S.    Doe  v.  Bluek.  485 

8.  Devise  of  all  the  testator's  freehold  lands, 
tenements,  tythes,  hereditaments,  and  pre- 
mises in  the  parish  of  B.  to  trustees  for 
1000  years,  in  trust  to  raise  500/1/  and, 
subject  to  that  term,  he  devised  all  his 
said  freehold  lands,  Ac,  to  the  testator's 
wife  for  her  natural  life,  sans  waste;  re- 
mainder to  his  second  son  T.  A.  for  life, 
sans  waste ;  remainder  to  trustees  to  sup- 
port contingent  remainders ;  remainder  to 
the  first  and  other  sons  of  T.  A.  in  tail 
male ;  remainder  to  the  third  and  other 
aAer-bom  sons  of  the  testator  (except  his 
eldest  son)  in  tail  male ;  and  if  the  testa- 
tor should  have  no  third  son,  or  when  his 
son  T.  i4.,  or  any  of  his  sons  except  H. 
U.  i4.,  should  succeed  to  a  certain  estate 
entailed  on  T.  A,  by  an  uncle,  the  testator 
devised  his  said  freehold  estate  in  the 
parish  of  B.  to  his  daughters  F,  and  C, 
and  any  other  daughters  he  might  there- 
after have,  to  take  as  tenants  in  common. 
Held,  that  the  daughters  took  a  fee.  Vth* 
watt  V.  Bryant.  317 
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9.  The  word  estate,  used  in  the  operative 
clause  of  a  will,  althoagh  referring  to  lo- 
cality, conveys  a  fee-simple,  unless  there 
is  in  the  will  other  matter  to  control  that 
signification.    Randall  y,  Tuehiru       419 

10.  Devise  to  T,  C,  of  various  houses,  de- 
scribed by  situation,  abuttals,  dimensions, 
and  occupiers,  "  all  which  estates,  being 
copyhold  of  the  manor  of  K^  I  devise  to 
T.  C.  for  life,  and  after  his  decease,  to  his 
son  M,  C*  Devise  to  BL  P.  of  various 
other  houses  and  premises  similarly  de- 
scribed, including  the  White  Hear  public- 
house,  and  abutting  on  the  copyhold  es- 
tate before  given,  **  all  which  said  estates 
being  copyhold  of  the  manor  of  JT.,  I  de- 
vise to  M,  F.  for  life,  and  aAer  her  decease, 
to  her  son  if.  P.,  and  I  order  that  so  long  as 
W.  P,  shall  choose  to  live  in  the  public- 
house  and  keep  the  same  in  good  repair, 
he  shall  not  be  charged  more  than  his 
present  rent  And  I  devise  to  M.  P.,  the 
son,  all  my  freehold  estate,  situate,  &c. 
And  I  bequeath  Xo  S,G.  and  H,  his  wife, 
and  the  survivor,  the  sum  of  &r.  per  week 
out  of  the  estates  bequeathed  to  M,  P. 
and  JIf.  P.*'  Held,  that  M.  P,  the  son  took 
an  estate  in  fee  in  the  copyhold.  Randail 
y.  Tuchin.  410 

DEVISEE. 
Set  Divisi,  4, 6 


E. 

EJECTMENT. 
See  Davisi. 

ELEGIT. 

Semblet  that  tenant  in  eUgit  may  enter  by 
virtue  of  the  writ  of  eiegit  without  a  prior 
judgment  in  ejectment.  Rogere  v.  Pitcher, 

202 

ENEMY. 
Su  Auiv  EzriiiT. 

EQUITY. 
Su  Patxsxt.    Nxw  Trial,  2. 

ERROR. 

See  IVFART.      IlTTXRlST    OF    MoVST.      JuSG- 

XKVT,  6. 

The  court  gave  interest  on  affirmance  in 
error  of  a  judgment  for  the  proceeds  of 
stock  fradulently  sold  out  by  one  holding 
a  power  of  attorney  to  sell.  MUeheU  v. 
Miniken.  117 

ESCAPE. 
&e6HSBxyt 


ESCROW. 
See  Pawkxk. 

EVIDENCE. 

L  Of  the  Competency  of  ike  WUneeeet. 
IL  Of  the  Evidence  of  particular  Facts  or 

Averments. 
III.  Seeondartf  Emdenee,  when  admissible. 


See  JvDsxKiTT.     Will. 

IL 

See  Attistiitg   WirarsssES.      Iitsukavcs, 
III.  5.    Pleading,  IIL 

1.  />.  4"  W.  being  general  partners  under 
the  firm  of  2>.  ijr  Co^  and  />.  4"  Co.  taking 
a  share  with  three  others  in  a  particular 
adventure,  which  D.  4*  Co.  manage,  and 
insure  for  the  account  of  D.  4  Co.,  it  is  a 
latent  ambiguity,  to  be  explained  by  evi- 
dence, whether  the  D.  4*  Co.,  for  whose 
account  the  insurance  is  made,  means 
D.  4*  VV.  only,  or  all  who  are  partners  of 
D.  in  that  particular  adventUH^  Camthers 
V.  Sheddon.  14 

2.  The  allegations  in  a  rule  of  court  do  not 
prove  the  facts  alleged.  Woodroffe  q.  t 
y.  WUliams.  19 

3.  In  replevin,  proof  of  payment  of  rent  to 
the  avowant,  is  prima  fade  evidence  that 
he  is  the  owner  of  the  land.  202 

4.  But  in  a  case  where  the  plaintiffs  did  not 
originally  receive  the  possession  of  the 
land  from  the  avowant,  it  is  competent  to 
the  plaintiff  to  rebut  the  title  of  the  avow- 
ant, by  showing  that  he  paid  rent  under 
circumstances  which  did  not  entitle  the 
avowant  to  the  rent.  202 

5.  And  such  evidence  may  be  given  on  the 
issue  non  temut  modo  et  forma,  Rogers  v. 
PUcher.  202 

6.  A  statement  by  a  debtor  made  to  an  ex- 
ecutor, that  the  testator  always  promised 
not  to  press  the  defendant  for  a  debt,  is 
not  evidence  to  prove  a  promise  to  pay 
made  to  the  testator  within  six  years. 
Word  and  wife  v.  Hunter.  2 1 0 

7.  On  a  warranty  of  prime  singed  bacon, 
evidence  is  not  admissible  of  a  practice 
in  the  bacon  trade  to  receive  bacon  to  a 
certain  deg^e  tainted  as  prime  singed 
bacon.  446 

8.  Nor  of  a  pnactice  to  preclude  the  pur- 
chaser from  all  remedy,  if  he  does  not 
discover  and  point  out  the  defect  by  an 
early  day.     Yates  v.  Pym,  446 

9.  Where  proclamations  appeard  to  be  duly 
indorsed  on  a  fine,  but  no  other  evidence 
was  given  of  their  having  been  made. 
Held,  that  the  proclamations  were  not 
proved.    Doe  v.  Black.  465 

10.  Where  a  person  produces  notes  issued 
by  bankers  since  become  bankrupts,  and 
proves  that  payments  were  made  to  him- 
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self  to  that  amount  in  notes  of  that  bank 
shortly  before  the  bankruptcy,  that  is 
evidence  to  be  left  to  a  jury,  whether  he 
did  not  jiold  these  identical  notes  at  the 
time  of  the  bankruptcy.  Moort  7.  Wright. 

617 

III. 
See  Attsstihg  Witssssbs. 

EXECUTION  OP  POWER. 

SU  ATrXSTIKS  WiTXXSSXS. 

EXECUTION. 
Set  SHxairr.    Pmactics,  VI. 

EXECUTOR  AND  ADMINISTRATOR. 
See  AxaKDxzsTT,  2.  Attcstino  Witsbssks. 

PlKA.SIHO|  I. 

EXPORTATION. 
See  Iksubavcx,  L  3. 


F. 

FELONY. 
Su  Foaoxmr. 

FIERI  FACIAa 
See  Pbacticx,  VI. 

FINE. 

1.  Devise  in  fee,  with  an  executory  devise 
over :  whether  the  fine  of  the  devisee  in 
fee  shall  bar  the  executory  devise  over, 
^asre.    Romiliy  v.  James.  263 

8.  The  proclamations  on  a  fine  are  not 
proved  by  production  of  the  syrograph 
whereon  they  are  indorsed.  Doe  on  the 
demine  of  Hatch  v.  Bluck,  467 

FINES  AND  RECOVERIES,  PRACTICE 
OF  PA8.SING. 

Su  EVIDSHCK,  II. 

1.  The  court  permitted  a  fine  eurenneesait  to 
pass,  which  comprised  an  estate  for  the 
lives  of  two  and  the  survivor,  and  a  con- 
tingent reversion  in  fee  in  the  same  tene- 
ments, on  the  failure  of  issue  of  the  conu- 
sors. PrideauXf  plaintiff,'  Gifford,  defor- 
ciant. 2 1 

2.  The  praecipe  and  concord  of  a  fine  being 
lost,  the  court  permitted  them  to  be  sup- 
plied from  the  copy  thereof,  which  had 
been  left  with  the  clerk  of  the  chief  justice 
signed  by  the  parties,  and  the  fine  to  be 
perfected.    Ellie  v.  Johnson,  231 

3  Where  the  vouchee's  warrant  of  attorney 


in  a  recovery,  omitted  in  the  body  of  the 
warrant  to  express  against  whom  the  plea 
of  land  was  brought  wherein  the  attorney 
was  made,  but  by  the  praecipe  engrossed 
at  the  head  of  the  warrant  of  attorney  it 
appeared  who  was  the  demandant,  the 
court  held,  that  the  authority  must  refer 
to  that  plea  described  by  the  praeeipe,  and 
permitted  the  recovery  to  pass.  Foster, 
demandant,  373 

4.  The  court  will  not  on  the  last  day  of  term, 
receive  a  motion  either  for  amending  or 
for  passing  fines  or  recoveries.  Fox,  de- 
mandant,  632 

5.  Fine  permitted  to  pass,  where  the  chris- 
tian name  of  one  party  had  been  inter- 
lined aAer  an  acknowledgment  by  another 
party.  Clarke  and  others,  conusors  /  Bar» 
row  and  another,  conusees,  586 

FINES   AND    RECOVERIES,  AMEND- 
MENT  OF. 

1.  Where  the  concord  of  a  fine  by  mistake 
varied  in  the  number  of  messuages  from 
the  writ  of  covenant  and  praecipe^  U\e  court 
refused  to  amend  it  injwri  and  pass  it,  as 
being  the  agreement  of  the  parties,  who 
were  still  alive,  unless  they  should  all  re- 
acknowledge  it  after  the  amendment. 
Chaterbuek,  pkUniifff    Brabant,   deform 

darit,  I 

2.  The  court  will  not  amend  a  fine  by  so  in- 
creasing the  number  of  acres  of  the  several 
qualities  of  land  therein  comprized,  as 
to  comprehend  the  whole  of  the  premises 
under  each  quality.  Bartram,  plaintiff; 
Towne  and  another,  deforciants.  56 

3.  The  court  permitted  a  fine  to  be  amend- 
ed by  the  subsequent  deed  declaring  the 
uses.  Rowlitt  and  another  v.  Orlebar.     73 

4.  The  court  cannot  amend  a  deed  to  lead 
the  uses.  145 

5.  Where  a  vouchee  had,  in  his  instructions 
to  suffer  a  recovery,  and  in  the  deed  to 
lead  the  uses  prepared  in  pursuance  there- 
to, misdescribed  the  parish  in  which  cer- 
tain closes  were,  though  they  were  de- 
scribed in  the  deed  with  truth  and  cer- 
tainty in  four  other  circumstances,  the 
court  refused  to  substitute  in  the  recovery 
the  parish  in  which  the  lands  lay  for  the 
parish  named  in  the  deed  and  recovery. 
Steele,  demandant  i  Clannell,  tenant  t 
Benn,  voudtee,  145 

6.  Fine  amended  by  substituting  Old  B,  a 
lieu  conus,  for  the  parish  of  B^  there  being 
no  such  parish.  162 

7.  The  court  are  not  induced  to  amend  fines 
by  the  difficulties  raised  by  purchasers. 
Shelly,  plainiiffi  MiUer  and  tmfe,  defor- 
dantsf  Johnson,  plaintiff f  same  defor- 
ciants,  J  62 

8.  Where  a  deed  to  lead  the  uses  of  a  re- 
covery conveyed  land  by  a  minute  speci- 
fic description,  and  afterwards  added  a 
general  description  of  the  parish,  which 
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was  incorrect  as  to  a  particnlar  parcel, 
and  the  recovery  specified  that  parish 
only,  the  conrt  permitted  the  parish 
wherein  that  parcel  lay  to  be  added  in  the 
recovery.  &idney,  demandani,*  Hulme, 
tenant  i  Aiuten^  vouchee,  171 

9.  Fine  of  a  rent-charge  amended  by  substi- 
tuting lands  out  of  which  it  issued,  for 
the  premises  out  of  which  the  fine  er- 
roneously described  it  to  issue.  Carei/, 
plaintiff'  276 

10.  Where  a  fine  comprized  only  lands 
lying  in  the  parishes  of  &  and  &,  within  a 
larger  district,  the  island  of  F,,  the  deed 
so  describing  the  lands,  which  were  in 
truth  within  the  parish  of  F.  in  the  same 
district,  the  court  refused  to  amend  the 
fine  by  inserting  also  the  parish  of  F, 
Cotierel,  plaintiff  286 

11.  A  fine  cannot  be  amended  without  an 
affidavit  connecting  the  fine  with  the  deed 
produced  to  warrant  the  amendment. 
Fawcett,  plaintiff,  432 

12.  Where  the  parties  intending  to  suffer  a 
recovery  of  the  great  tithes  of  near  1000 
acres  of  land,  suffered  the  recovery  only 
of  a  portion  of  tithes  issuing  out  of  two 
closes,  the  court,  with  great  hesitation, 
suffered  the  great  tithes  of  the  whole  to 
be  added  to  the  recovery,  but  refused  to 
strike  out  the  portiuo.     Mosa,  demandant, 

489 

13.  The  court  will  not  amend  a  warrant  of 
attorney,  which  is  the  deed  of  the  party. 
Foster,  demandant  g  Foster,  tenant  /  Darci^ 
Bolton,  WMchee,  373 

14.  Where  the  vouchee's  warrant  of  at- 
torney, in  a  recovery,  omitted  in  the  body 
of  the  warrant  to  express  against  whom 
the  plea  of  land  was,  wherein  the  attorney 
was  made,  but  it  appeared  by  the  praecipe 
engrossed  at  the  head  of  the  warrant  of 
attorney  who  the  defendant  was,  the  court 
held,  that  the  authority  must  refer  to  that 
plea  decribed  by  the  praxipe,  and  per- 
mitted the  recovery  to  pass.  373 

15.  The  conrt  will  not  amend  a  warrant  of 
attorney,  because  it  is  the  act  of  the  party. 
Fox,  demandants  Benbow,  tenant t  Earl 
Gouter,  vouchee.  652 

16.  The  court  will  not  on  the  last  day  of 
term  receive  any  motion  either  for  amend- 
ing or  passing  recoveries.  652 

FIRE. 
iSSee  iKSiTRiLirci,  I.  XL 

FOREIGNER. 
See  Bills  of  Exchavox. 

FOREIGN  ATTACHMENT. 

The  court  will  not  stay  proceedings  in  an 
action  commenced  here,  to  abide  the 
event  of  an  action  in  the  Mayor*$  Court, 
where  it  is  sought  to  try  m  a  foreign 


attachment  the  title  to  the  same  property 
which  is  in  suit  here.  Smidt  and  another 
y.  Ogk.  74 

FORGERT. 

An  indictment  charged  that  the  prisoner 
feloniously  had  falsely  made,  forged,  and 
counterfeited  a  certain  promissory  note 
for  the  payment  of  money  which  wa^  as 
follows :  **  On  demand,  we  promise  to  pay 
Mesdames  &  W,  and  &  D,  stewardesses 
for  the  time  being  of  the  Provident 
Daughters*  Society  held  at  Mr.  Popt\ 
the  Hope,  Smithfield,  or  their  successors 
in  office,  sixty-four  pounds,  with  6  per 
cent,  interest  for  the  same,  value  received 
this  seventh  day  of  February/,  1815.  For 
F.  C,  4-  Co.,  J,  F:'  This  is  a  valid 
promissory  note  within  the  statute  2  G.  2, 
c  25,  and  the  conviction  was  affirmed. 
The  King  v.  Box  325 

FRAUDULENT  SALE. 
See  Base^rvvt,  5.    Eaaoa. 

FREIGHT. 
See  Iir8UKA.3rcB,  U. 

1.  If  the  consignee  of  goods  accepts  and 
benefit  by  the  carriage,  he  cannot  defend 
himself  from  the  payment  of  freight  oa 
the  ground  that  the  goods  have  been 
damaged  by  the  master  in  carrying  them. 

65 

2.  Though  the  damage  exceed  the  amount 
of  the  freight  63 

3.  The  master  has  a  special  property  in 
the  vessel,  and  may  declare  for  the 
freight  of  goods  as  carried  in  his  vessel, 
though  he  be  not  owner.  Shielda  v.  Dacia, 

65 

4.  If,  pending  an  insurance  on  freight,  and 
a  cargo  shipped,  the  vessel  becomes  in- 
capable of  bringing  the  cargo  home,  the 
master  is  bound  or  not  bound  to  repair 
her,  and  earn  what  freight  he  can  on  the 
homeward  voyage  as  a  salvage  for  the 
underwriters  on  freight,  according  as  a 
prudent  owner,  having  regard  to  the  state 
of  his  ship,  but  without  reference  to  any 
insurance  on  the  freight,  would  pursue 
or  not  pursue  that  course  for  his  own  ad- 
vantage. 68 

5.  Semble,  that  an  abandonment  of  freight 
to  the  underwriters  on  freight  is  impos- 
sible and  unnecessary.  Greene  v.  Rotfol 
Exchange  Assurance  Company,  68 

6.  Where  an  entire  verdict  passes  in  cove- 
nant for  liquidated  freight,  payable  at  a 
certain  date  after  delivery,  and  for  un- 
liquidated damages  for  detention  of  the 
ship,  the  court  cannot  sever  them  in 
order  to  give  interest  on  the  freighu 
Martin  v.  Entmote,  530 

7.  The  master  of  a  storeship  in  the  kin^t 
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Bsnrioe  took  in  the  bullion  of  a  private 
merchant  on  freight  from  Gibraltar  to 
Wohoieh,  Held,  that  an  action  lay  against 
him  for  the  loss  of  the  bullion.  HatchwtU 
T.  Cooke.  677 
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GOODS  BARGAn^BD  AND  SOLD. 

Sembkt  that  after  a  re*sale  of  goods  by  a 
vendor,  as  upon  default  made  by  the  first 
purchaser,  he  cannot  recover  against  the 
first  purchaser  for  goods  bargained  and 
sold.    Hagedom  v.  Laing*  162 

GOODS,  CONTRACT  FOR  8AL£  OF. 

See  IvrAVT. 

1.  A  contract  for  selling  and  delivering  oil 
not  yet  expressed  from  seed  in  the  ven- 
dor's possession,  is  exempted  from  stamp 
duty  as  a  contract  relating  to  the  sale  of 
goods  within  the  statute  48  G.  3,  c  149, 
schedule,  part  1,  Agreement,  Exemption. 
Wilka  Y.  Atkinmm.  11 

3.  In  every  contract  to  furnish  mannfac- 
.  tared  goods,  however  low  the  price,  it  is 

an  implied  term  that  the  goods  shall  be 
merchantable.  Laing  v.  Fidgeoiu  106 
8.  A  contract  to  famish  goods  with  a  cer- 
tain latitude  as  to  the  price,  as  saddles 
at  34«.  or  26«.,  may  be  described  as  a 
contract  to  furnish  them  at  a  reasonable 
rate.  108 

4.  The  defendant  bought  goods  by  auction, 
upon  the  condition  that  they  were  to  be 
cleared  away  at  the  buyer's  expense  in 
fourteen  days,  and  the  price  paid  on  or 
before  delivery;  if  any  lots  remained 
uncleared  after  the  time  allowed,  the 
deposit  money  should  be  forfeited,  the 
goods  resold,  and  the  loss  on  resale  made 
good  by  tbe  present  purchaser.  .  The 
broker  gave  a  bought  note,  which  allow- 
ed fourteen  days  for  receiving  and  de- 
livery. Held,  that  only  the  buyer  had 
fourteen  days  to  deliver,  but  that  the 
seller  was  bound  to  deliver  instantly. 
Hagedom  v.  Laing*  1 62 

&  On  a  warranty  of  prime  singed  bacon, 
evidence  is  not  admissible  of  a  practice 
in  the  bacon  trade  to  receive  bacon  to  a 
certain  degree  tainted,  as  prime  singed 
bacon.     Yatee  v.  Pym*  446 

6.  Nor  of  a  practice  to  preclude  the  pur- 
chaser from  all  remedy  if  he  does  not 
discover  and  point  out  the  defect  by  aik 
early  day.  44( 

7.  Under  a  contract  to  sell  fifty  tons  el 
hemp  at  a  price  per  ton,  to  be  shipped; 
from  St.  Peter$inirg  or  Cronstadt  in  jitne 
or  Juiy,  and  the  ship's  name  dectered  as 
soon  as  known ;  in  case  the  ship  shouJd 
not  arrive  before  the  81  st  of  beeember. 

Vol.  I.— 101. 


the  contract  to  void;  the  seller  is  not 
bound  to  send  all  by  one  ship,  and  hav- 
ing announced  more  to  be  coming  by 
one  ship  than  the  fact  was,  he  was  at 
liberty  to  declare  the  residue  to  be  com- 
ing by  other  ships.   TYufrnton  v.  Simpaon, 

056 
8.  A  contract  for  the  sale  of  tallow,  war- 
ranted it  to  be  ready  for  delivery  from 
ship  or  warehouse  before  the  1st  of  No" 
vember.  Held,  that  this  was  equivalent 
to  a  contract  to  be  generally  ready  for 
delivery  before  that  day,  and  need  not  be 
specially  averred.      Tftomton  v.  Jones, 

681 

GOODS  BOLD  AND  DELIVERED. 

iSee  AmsAvrr  to  bolu  to  Bail. 
AvGTioirnR. 

1.  One  who  contracts  to  build  a  house, 
furnishing  both  timber  and  labor,  cannot 
recover  for  the  materials  on  a  count  for 
goods  sold  and  delivered,  though  by 
reason  of  a  deviation  from  the  original 
plan,  the  contract  is  superseded  as  to  the 
price.    Cotterei  v.  Apaey,  322 

2.  Where  goods  consigned  to  an  agent  to 
be  sold  on  commission,  by  a  proprietor 
who  still  retains  the  absolute  control 
over  them,  have  been  shipped  and  dis 
patched,  but  are  not  yet  arrived,  the 
consignor,  pending  the  voyage,  may,  in 
pleading,  still  describe  the  sending  theim 
as  a  thing  future  and  executory,  Smth 
V.  Browru  ^^ 


L&  J. 

ILLEGAL  contract; 
Su  Ihbi7Bavcx»  L  4».  6;  X« 

IMPARLAKCR. 

Where  a  writ  is  retaroaMeon  th«  fftst  re 
turn  day  of  one  tetm^  thr  plaintiff,  wlw> 
is  not  bound  to  d^daie'  db  bene  eeae,  is 
under  no  eoaspnlisioa  to  declare  before 
the  essoigik  do^of  the  next  terra;  and* 
therefore^  the  defendant  is  not  entitled  to 
an  impaitoace..    Keni  v.  Yaiea.  26  L 

FTDICTMBPCT. 
See  FbasxBT. 

BnPAKT. 

Tile  trading  tontraet  of  an  infhnt  is  net 
void,  but  he  may  enlbree  it  at  his  elee- 
tion.    Bruee  y.  Warwiek,  118» 

INQUIRY,  WRIT  OF. 
See  NoricB.    Psajcticb^  IT.  1»  8*. 
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INSOLVENT. 
See  WiTKifts. 

1.  The  court  will  not  prevent  one  who  has 
assigned  his  property  under  an  insolvent 
act,  from  suing  for  a  debt  due  to  him  be- 
fore his  assignment,  the  assignee  refns- 
ing  to  sue.  123 

2.  Nor  will  the  eonrt  compel  the  plaintiff 
to  give  seevrity  for  costs.  Snow  v. 
TowfisemL  123 

3.  A  defendant  taken  in  execution  in  TVini- 
/y  vacation,  under  a  writ  of  et^naa  ad 
saiufaeiendumt  returnable  in  Miekaelmaa 
term,  if  he  applies  for  his  discharge 
under  32  G.  2,  c  26,  in  Milan/  term  fol- 
lowing  he  is  in  due  time.  NickoUt  v. 
I^eihon.  493 

4.  Though  a  prisoner  has  been  remanded 
by  the  insolvent  debtor's  court  for  not 
satisfactorily  answering,  the  court  in 
which  he  is  committeil*  will  not  refuse  to 
inquire  into  the  case  on  his  being  again 
brought  up  before  them.  493 

6.  A  defendant  may  be  holdeit  to  bail  upon 
a  promise  made  after  hfs  discharge  under 
the  insolvent  act,  to  pay  a  debt  contract- 
ed before  his  discharge.  Horhn  v.  HAtg^ 
gridge.  663 

INSURANCE. 

I.  Of  the  Validity  of  the  Iruuranee, 
II.  Of  the  efferJ  of  a  valid  Iwfurann* 

III.  Of  the  Aet»  of  the  Insured, 

IV.  Return  of  Premium. 

V.  Of  the  Construction  of  particular  Ex- 
pressions in  a  Policy, 
VI.  Of  the  relative  Rights  of  Assured,  Bro- 
ker,  and  Underwriter 

I. 

See  PLiADiire,  m.  6. 

1.  The  conditions  of  a  life-insurance  re- 
quired a  declaration  of  the  state  of  the 
health  of  the  assured,  and  the  policy  was 
to  be  valid  only  if  the  statement  were 
free  from  all  misrepresentation  and  reser- 
vation: the  declaration  described  the  as- 
sured as  resident  at  Fisherton  Anger  :  she 
was  then  a  prisoner  in  the  county  jail 
there.  Held,  that  it  was  a  question  for 
the  jury,  whether  the  imprisonment  were 
a  material  fact  and  ought  to  have  been 
communicated.      Huguenin    v.    Rayley. 

18C 

2.  The  plaintiff  having  one  of  several  ware* 
houses,  next  but  one  to  a  boaubuilder's 
shop  which  took  fire,  on  the  same  evening, 
after  that  fire  was  apparently  extinguish- 
ed, gave  instructions,  by  an  extraordinary 
conveyance,  for  insuring  that  warehouse, 
then  having  others  uninsured,  but  with- 
out apprizing  the  insurers  of  the  neigh- 
boring fire.  Though  the  terms  of  in- 
Buranee  did  not  expressly  require  the 


commanfcatroD,  held,  that  th«  conceal- 
ment of  this  fact  avoided  the  policy. 
Bufe  V.  Turner,  838 

3.'  A  license  to  export  to  an  hostile  country 
was  to  continue  in  force  for  exporting 
until  the  10th  of  Septemlter,  The  ship 
cleared  at  the  custom  house  in  Lqpdon 
on  the  9th  of  Septemlferf  and  on  the  12th 
received  her  clearing  note  at  Gravesend^ 
No  evidence  being  given  by  the  assured 
to  account  for  the  delay,  held,  that  the 
ship  had  not  exported  the  cargo  before 
the  10th,  and  that  the  instirance  was 
void.     Williams  v.  MarshaU,  390 

4.  It  is  gross  negligence  in  an  insurance 
broker  employed  to  insure  goods  from  a 
certain  puin(  in  their  voyage  home,  to 
effect  a  policy  at  and  from  that  point, 
**  beginning  the  adventure  from  the  load^ 
ing  Uiereof  on  board."  Park  v.  Hammond, 

495 

6.  Where  an  assured,  licensed  to  export 
one  hundred  and  fifty  barrels  of  gun- 
powder, which  was  prohibited  by  procla- 
mation under  a  statute,  exported  three 
hundred  barrels.  Held,  that  he  might 
recover  the  value  of  the  one  hundred  and 
fifty  barrels  licensed.    Keir  v.  Andrade. 

498 

6.  The  master  of  a  ship  drew  a  bill  on  his 
owners  for  supplies  for  the  ship,  and 
wrote  on  the  bill,  **  If  this  be  not  honored, 
the  holder  will  insure  the  amount,  and 
place  the  premium  to  the  drawer's  ac- 
count.*' The  bill  being  dishonored,  the 
holder  insured  the  ship  for  three  moedis, 
and  declared  interest  in  the  bill,  which 
was  to  be  sufficient  proof  of  interest  The 
ship  was  lost  after  the  three  months. 
Held,  that  the  holder  of  the  bill  was 
authorized  16  insure  for  his  own  benefit, 
and  was  warranted  in  insuring  for  three 
months,  and  that  he  might  recover  the 
premium  against  the  drawer.  234 

7.  Whether  such  an  insurance  be  void 
within  statute  19  G.  2,  c  37,  qusere, 
Tasker  v.  Seoit,  234 

8.  Where  a  trader  shipped  goods  for  Cog* 
tiari  on  board  a  general  ship,  represented 
as  sailing  with  license  and  without  con- 
voy, and  bound  for  Gibraltar,  Cagliwi, 
and  Majorca,  which  had  a  license  to  sail 
without  convoy  to  Gibraltar  only,  and 
sailed  from  GibroHar  without  convoy  or 
license,  an  officer  being  appointed  there 
fo  grant  licenses  under  certain  circum- 
stances. Held,  that  an  insurance  of  such 
goods  by  the  shipper  was  void.  Darby  v. 
Newton,  644 

9.  A  person  who  has  several  interests  in  a 
cargo,  viz.  as  partner  in  seven-sixteenths, 
as  consignee  of  the  whole,  and  as  having 
a  lien  on  the  whole  for  advances,  may 
protect  them  all  by  one  insurance,  with- 
out expressing  in  the  policy  ihe  number 
or  nature  of  his  interests.  Carruthera  v. 
Sheddon,  14 
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n. 

Under  an  avermeDt  that  af\er  loading  the 
cargo  the  ship  sailed  on  the  voyage  and 
was  lost,  the  plaintiff  cannot  recover  on 
proof  that  the  ship  before  she  had  half 
her  cargo  on  board,  was  driven  from  her 
moorings  and  lost.    AbUbol  v.  BrUtow, 

464 

III. 

1.  In  aiv  insurance  npon  a  voyage  to  the 
Southern  Whale  Fishery ,daring  the  ship's 
stay  and  fishing,  and  at  and  from  thence 
back  to  London^  temhUy  that  if  the  ship 
sends  home  by  another  vessel  a  part  of 
what  she  has  taken,  and  continues  her 
fishing,  the  adventure  is  not  ended  by 
her  shipping  such  part  for  England*  And 
it  clearly  is  not  thereby  terminated,  if  the 
part  sent  home  consisted  of  damaged 
skins,  which  would,  if  kept  on  board, 
have  damaged  the  residue  of  the  cargo. 
PhilUps  and  another  v.  Cltampum.  3 

S.  The  seizure  and  sale  of  a  vessel  by  a 
neutral  state,  no  sentence  of  condemna- 
tion being  shown,  does  not  change  the 
property.  Therefore,  where,  in  such  a 
case  the  master  had  re»purchased  the 
vessel,  though  he  acted  without  authority 
from  the  assured,  who  refused  to  accept 
the  ship  or  repay  him  the  price,  the 
assureds  who  had  not  abandoned,  were 
not  permitted  to  recover  for  a  total  loss. 
Wikm  V.  Fohier.  26 

3.  If,  pending  an  insurance  on  freight,  and 
a  cargo  shipped,  the  vessel  becomes  in- 
capable of  bringing  the  cargo  home,  the 
master  is  bound  or  not  bound  to  repair 
her,  and  earn  what  he  can  on  the 
homeward  voyage  as  a  salvage  for  the 
underwriters  on  freight,  according  as  a 
prudent  owner,  having  regard  to  the  state 
of  his  ship,  but  without  reference  to  any 
insurance  on  the  freight,  would  pursue 
or  not  pursue  that  course  for  his  own  ad- 
vantasre.  66 

4.  iSembU,  that  an  abandonment  of  freight 
to  the  underwriters  on  freight  is  impos- 
sible and  unnecessary.  Greene  v.  Royal 
Exchange  Asauranee  Company,  68 

5.  Where  the  master  of  a  vessel,  condemn- 
ed for  a  breach  of  blockade,  swore  he 
was  bound  for  another  destination,  held, 
that  this  did  not  so  disaffirm  his  owner's 

Srivity  and  consent  to  the  breach  of 
lockade,  as  to  enable  the  plaintiff  to  re* 
cover  as  for  a  loss  by  barratry.  Everth 
V.  Hannam,  375 

6.  An  assured  is  entitled  to  a  reasonable 
time  for  acquiring  a  full  knowledge  of 
the  state  of  a  damaged  cargo,  before  he 
is  bound  to  elect,  whether  he  shall  aban- 
don to  the  underwriters  as  for  a  total 
loss.  383 

7.  Where  a  cargo  of  sugar  damaged  by 
aea^water  came  into  an  English  port  on 


the  20th  of  January^  began  to  be  unship- 
ped and  examined  on  the  21st,  but  the  as- 
sured did  not  receive  the  complete  report 
of  the  survey  till  the  7th  of  Joyiuory,  held, 
that  an  abandonment  on  the  7th  of  Jan- 
wary  was  made  within  a  reasonable  time, 
though  the  plaintiff  had  in  the  meantime 
contemplated  that  the  loss  would  be  par- 
tial, and  that  the  adventure  might  be 
pursued.  Gernon  v.  Royal  Exchange  At- 
turanee,  383 

8.  Insurance  « against  all  the  damages 
which  the  plaintiffs  should  suffer  by  fire," 
''on  stock  and  utensils  in  their  regular 
built  sugar-house,"  does  not  extend  to 
damage  done  to  the  sugar  by  the  heat  of 
the  usual  fires  employed  in  refining,  be- 
ing accumulated  by  the  extreme  mis- 
management of  the  plaintiffs,  who  inad^ 
vertently  kept  the  top  of  their  chimney 
closed.    Austin  v.  Drewe,  436 

IV.    SeeYL2. 

V. 

1.  The  warranty  to  "depart"  before  a  certain 
day,  which  is  used  by  the  Royal  Ex- 
change Assurance  Company  in  their  poli- 
cies, does  not  mean  merely  to  break 
ground,  but  fairly  to  set  forward  upon  the 
voyage.  241 

2.  Therefore,  where  a  ship  in  complete 
sea-readiness  weighed  anchor  with  some 
little  prospect  of  more  favorable  weather* 
but  in  half  an  hour  was  beaten  back,  and 
came  to  anchor  within  the  bar,  half  a 
mile  nearer  to  the  sea  than  the  place  of 
loading,  held,  that  this  was  not  a  de- 
parture within  the  warranty.  Moir  v. 
Royal  Exchange  Assurance*  241 


VI. 


1. 


2. 


The  several  underwriters  on  the  same 
pohcy  have  such  a  community  of  interest 
in  the  subject  insured,  that  if  they  all 
agree  to  refer  the  demand  of  the  assured 
on  that  policy,  one  stamp  for  the  agree- 
ment to  refer,  and  one  stamp  for  the 
award  are  sufi^cienL  Goodson  v.  Forbes, 
Same  v. .  171 

After  the  death  of  an  underwriter,  a 
broker,  who  has  an  account  open  with 
him  for  premiums  due  to  the  latter,  and 
has  had  an  authority  to  receive  returns 
of  premium  for  him,  and  place  them  to 
his  credit,  cannot  longer  receive  or  retain 
any  further  returns  of  premium,  but  is 
bound  to  pay  over  to  his  executors  the 
amount  uf  ail  premiums  due  at  his  de- 
cease, without  setting  off  the  returns. 
Housioun  v.  Robertson.  446 

3.  It  is  gross  negligence  in  an  insurance 
broker,  employed  to  insure  goods  from  a 
certain  point  in  their  voyage  home  to 
effect  a  policy  **  at  and  from^  that  point. 
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•beginning  the  adventure  from  the  lead* 
mg  thereof  on  boani**  Park  t.  Ham^ 
mond.  496 

4.  Sembie,  that  an  insnrance  broker  cannot 
set-off  against  premiums  due  to  the  as- 
signees of  a  bankrupt,  on  policies  under- 
written by  the  bankrupt,  losses  which  oc- 
curred before  the  bankruptcy,  though  the 
policy  was  effected  in  the  broker's  name 
as  agent*    Bilker  v,  Langkanu  619 

6.  If  an  insurance  broker  debit  the  under- 
writer with  a  loss,  and  take  his  accept- 
ance for  the  balance  of  acco'^nt  between 
broker  and  underwriter,  payable  at  a 
later  date  than  the  time  when  the  loss 
would  be  payable  in  cash,  the  assured 
may  maintain  an  action  against  the  bro- 
ker for  money  had  and  received.         1 10 

€.  Though  the  acceptance  was  dishonored, 
and  the  broker  never  received  any  money. 
WUkiruan  V.  Ciay,  110 

INTEREST  OF  MONEY. 

1.  The  court  gave  interest  on  affirmance  in 
error  of  a  judgment  for  the  proceeds  of 
stock  fraudulently  sold  out  by  one  hold- 
ing a  power  of  attorney  to  selL  MtteheU 
y,  Miniken,  117 

2.  On  the  execution  of  a  writ  of  inquiry,  a 
sheriff's  jury  ought  to  give  interest  in 
such  cases  where  the  courts  at  West' 
minater  would  allow  it  846 

3.  Interest  given  on  affirmance  of  a  judg- 
ment in  an  action  on  an  attorney*s  un- 
dertaking to  pay  debt  and  taxed  costs  on 
or  before  a  day  certain.  — — —  v.  Ed- 
munds.  346 

4.  Where  an  entire  verdict  passes  in  cove- 
nant for  liquidated  freight,  payable  at  a 
certain  date  after  delivery,  and  for  un- 
liquidated damages  for  detention  of  the 
ship,  a  court  of  error  cannot  sever  them, 
to  give  interest  on  the  freight.  Martin  v. 
Emmote.  620 

INTRUSION,  WRIT  OF.      • 

1.  Whether  a  devisee  in  remainder  can 
maintain  a  writ  of  intrusion, 

2.  Or  a  writ  to  be  framed  on  the  statute  of 
WeatnUruter  the  second  in  the  nature  of 
a  writ  of  intrusion,  gumre,  RomiUy  v. 
Jamu.  263 

JOINT  CONTRACT. 
Su  MonxT  Paid,  4. 

JUDGMENT. 
See  AjCKirnvxiiT.    InTsnEST  of  Movxt. 

Pa  ACTIO  B,  V. 

1>  A  plaintiff  who  defers  proceedings,  in 
order  to  await  the  decision  of  the  court 
on  a  similar  question  in  another  cause, 
will  not  be  relieved  on  that  ground  against 
a  rule  for  judgment  as  in  case  of  a  non- 


suit, tinless  he  makes  it  appear  to  the 
court,  in  what  cause  the  question  wijl 
arise,  and  what  the  point  ia  to  be  decided. 
Wynn  v.  Bellman^  clerk.  122 

2.  In  opposing  a  role  for  judgment  as  in 
case  of  a  nonsuit,  upon  the  ground  that 
certain  documentaiy  evidence  could  not 
be  procured  in  time  for  the  trial,  it  is  not 
necessary  to  state  what  the  evidence  is. 
Greenhill  v.  MiicAelL  ISO 

3.  Where  two  or  three  joint  covenantors 
suffer  judgmient  by  default  on  qpunts  on 
several  deeds,  and  the  third  defends  and 
succeeds  on  some  counts,  the  plaintiff 
cannot  hold  his  judgment  on  those  counts 
against  the  other  two.  399 

4.  In  such  case  neither  party  is  entitled  to 
costs  on  the  counts  on  which  the  plaintiff 
fails.    Morgan  v.  Edwards*  398 

5.  Although  a  plaintiff,  subject  to  the  juris- 
diction of  the  London  Court  of  Requests, 
suing  in  a  court  at  Wedminater,  claims  a 
sum  exceeding  5L,  yet  if  he  recovers  a 
less  sum  than  6/1,  he  is  subject  to  double 
costs  by  the  statute  39  dt  40  6.  3,  c  104^ 
s.  12.     Younger  v.  Wilsby.  462 

6.  Where  entire  judgment  is  given  for  the 
plaintiff  on  two  counts,  one  of  which  is 
bad,  the  court  may  reverse  it  as  to  the 
first,  and  affirm  it  as  to  the  second  counL 
Everard  v.  Paiteraon.  625 

7.  After  judgment  for  plaintiff  on  demurrer 
without  argument,  and  general  damages 
assessed,  the  court  will  not  permit  the 
defendant  to  move  in  arrest  of  jugdment 
on  the  ground  that  the  damages  appear 
to  be  partly  given  upon  a  count  which 
cannot  be  sustained,  because  the  defend- 
ant had  the  opportunity  of  excepting  to 
that  count  on  demurrer.  CrttwtU  v. 
Paekhanu  630 

JURISDICTION. 
See  Ihbolvkitt,  4. 

JURY. 

Where  a  person  not  summoned  on  the  jary, 
was  sworn  on  a  jury  at  nisipriua  in  the 
name  of  a  person  for  whom  a  summons 
to  serve  on  that  jury  was  delivered,  and 
to  whose  house  he  had  succeeded ;  the 
irregularity  being  noticed  before  verdict, 
the  court  awarded  a  venire  de  tioco. 
Dovey  v.  Hobion.  460 


L. 

LATENT  AMBIGUITY. 
Su  EviDKircs,  n.  I. 

LEASE. 
Set  Dus.    PuADivo,  in. 
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LESSOR  AND  LESSEE. 

Semide^  that  the  owner  of  land,  agreeing  to 
graat  a  lease,  does  not  thereby  impliedly 
engage  that  he  has  a  good  title  to  the  fee- 
simple,  and  that  he  will  deliver  a  written 
abstract     Temple  v.  Brown,  60 

LIBEL. 

L  It  is  not  sufficient  to  declare  that  the  de- 
fendant published  a  libel  concerning  the 
plainti^r  in  his  trade  purporting  that  his 
beer  was  of  bad  quality  and  sold  by  de- 
ficient measure ;  the  libel  itself  ought  to 
be  set  out.  169 

3.  And  such  a  declaration  is  bad  on  general 
demurrer.     Wood  v.  Brown,  169 

LICENSE. 
Su  Clirst. 

LICENSE   TO   SAIL   WITHOUT 
CONVOY. 

Set  brsuBAircB,  I.  7. 
LICENSE  TO  TRADE. 

Set  I^SITRANCK,  I.  3. 

LIEN. 
Set  LrsuKAircx,  8. 

LIFE  INSURANCE. 
Set  Ihsukastcx,  I.  I. 

LIMITATION  OF  ACTIONS. 
See  AcTioir,  Limitatioit  of.  Etidxhcx,  IL  6. 

LOCAL  ACTION. 
Stt  Actios  oir  tbs  Cask.    Yavua. 

L0RD*8  ACT. 

Su  IirSOLVXlTT. 


M. 


MASTER  OF  A  SHIP. 

Su  FaxieBT.    iNsuaAXCx,  III.  3.    Mohbt 

Paid. 

MEMORANDA.    014,516,516,617. 

MEMORIAL. 
iSSee  Akituitt. 

MISNOMEa 


Bu  ABATXxxirr,  1.     Dxxo,  5.    Pbacticx, 

U.3. 


MONEY  HAD  AND  RECEIVED. 
Su  Clxbot,  11.    I^svBAircE,  VL  2,  4. 


1.  The  defendants  took  a*  bill,  accepted  pay 
able  at  the  plaintifis,  who  were  the 
drawees*  bankers,  and  indorsed  to  their, 
the  defendants'  agents,  to  whom  the  plain- 
tiffs paid  it  when  due,  and  seven  days 
afUr  sent  it  as  their  voucher  to  the 
drawee,  who  apprised  them  that  the  ac- 
ceptance was  forged.  Held,  by  three 
against  CAambre,-  J^  that  the  plaintiffs 
could  not  recover  from  the  defendants 
the  amount  which  they  had  thus  paid 
them  on  the  forged  acceptance.  Smith 
and  othen  v.  Merur  and  another.  76 

2.  A  bankrupt*s  assignees  had  contracted 
for  the  sale  of  his  copyhold  lands,  and 
received  a  deposit  The  commission  was 
afterwards  superseded,  because,  when  it 
issued,  the  petitioning  creditor's  debt  was 
not  due.  Another  commission  issued 
upon  the  petition  of  another  creditor,  and 
the  same  assignees  were  chosen.  Held, 
that  the  plaintiff,  having  abandoned  his 
contract  pending  the  old  commission, 
might  recover  back  his  deposit  BartUtt 
V.  TwJdn,  259 

3.  A  practice  had  prevailed  during  the  in- 
cumbency of  several  vicars,  that  upon  the 
burial  of  any  stranger  in  the  parish  of  H, 
certain  fees  should  be  paid,  of  which  the 
vicar  took  one  moiety,  and  the  church- 
wardens the  other  for  the  use  of  the  poor. 
The  fees  were  paid  to  the  sexton,  who 
paid  over  the  moieties  to  the  respective 
parties.  A  new  vicar  refused  to  accede 
to  this  arrangement,  be  buried  several 
strangers,  and  procured  the  sexton,  to 
whom  the  fees  were  paid,  to  pay  over  the 
entire  fees  to  himself.  Held,  that  the 
churchwardens  might  recover  from  the 
vicar  one  moiety  as  money  had  received 
to  their  use.    Littlewood  v.  WUtiamt,  277 


MONEY  PAID. 

1.  The  master  of  a  ship  drew  a  bill  on  his 
owners  for  supplies  for  the  ship,  and 
wrote  on  the  bin,  **  If  this  be  not  honored, 
the  holder  will  insure  the  amount,  and 
place  the  premium  to  the  drawer's  ac- 
count." The  bill  being  dishonored,  the 
holder  insured  the  ship  for  three  months, 
and  declared  interest  in  the  bill,  which 
was  to  be  sufficient  proof  of  interest  The 
ship  was  lost  after  the  three  months. 
Held,  that  the  holder  of  the  bill  was 
authorized  to  insure  for  his  own  benefit, 
and  was  warranted  in  insuring  for  three 
months,  and  that  he  might  recover  the 
premium  against  the  drawer.  234 

2.  Whether  such  an  insurance  be  void 
within  statute  19  G.  2,  e,  37,  quaere, 
Taaktr  v.  Soott.  234 

3Y 


806 


INDEX. 


8.  Ooe  joint  contractor,  who  pays  money 
for  another  under  an  equitable  claim,  may 
recover  it  from  the  other  as  money  paid 
to  his  use.    Huttan  t.  Eyre,  289 


N. 

NAVY. 
See  Saxr  Ajn  FBaxsar. 

NEGLIGENCE. 
See  IirsuBAircB,  VL  3 

NEUTRAL. 
See  brsvBAVca,  III.  3.    Sair,  4. 

NEW  TRIAL. 
See  TxTHss. 

1.  If  the  plaintiff's  counsel  acquiesces  in 
the  judge's  ruling  at  the  trial,  whereby 
the  defendant  takes  a  verdict  without 
going  into  his  case,  the  plaintiff  will  not 
be  afterwards  permitted  to  move  for  a 
new  trial  on  the  ground  of  a  misdirection. 
Kobimon  v.  Cooke,  336 

8.  A  motion  for  a  new  trial,  upon  an  issue 
directed  by  a  court  of  equity,  must  first 
be  made  in  that  court,  as  well  where  the 
point  relates  to  the  admissibility  of  evi- 
dence, as  on  other  occasions.  Barker  ▼. 
Nixon.  444 

NOLLE  PROSEQUI. 
See  Pbacticb,  IV.  5. 

NON-RESIDENCE. 
See  Clbeot. 

NOTICE. 

See  ABMiTBATioir,  3. 

1.  FiHeen  day*s  notice  is  required  of  the 
execution  of  a  writ  of  inquiry  in  replevin 
aAer  judgment  on  demurrer  for  the 
avowant.    Burton  v.  Hiekey,  57 

3.  A  notice  of  declaration  needs  not  to  state 
the  damages  laid.  Helheringion  v.  B'jlh 
eon,  331 

8.  The  notice  of  intention  to  apply  for  ad- 
mission as  an  attorney,  required  by  the 
rule  of  coart  Trinity  term  31  6.  3,  must 
be  given  during  the  term  next  imme- 
diately preceding  the  application.  Ex 
parte  Bonner,  335 

4.  Where  a  defendant  was  master  of  a  ves- 
sel, on  board  of  which  he  slept,  and  had 
no  other  home,  he  was  deemed  to  be 
resident  where  his  ship  was  registered, 
and  that  being  more  than  forty  miles  from 
London,  he  was  held  entitled  to  fourteen 


days'  notice  of  executing  a  writ  of  in- 
quiry. 458 
5.  An  undertaking  to  accept  short  notice 
of  trial  does  not  entitle  the  plaintiff  to 
give  short  notice  of  executing  a  writ  of 
inquiry.    Blaaw  v.  Chatere,  458 


O. 

orncB. 

See  AcTioir  oir  trb  Case,  2,  3. 

To  a  voluntary  office  and  not  cast  by  law 
on  the  party,  it  is  necessary  to  aver  not 
only  an  appointment,  but  an  acceptance 
by  the  person  appointed.  Serrav.  Wright, 

45 


See  Wabdbit  of 


orncER. 

THB  Flxkt. 
Ship,  5. 

OIL. 


Fbbtsbt,  7. 


See  Goods,  Contba.ct  fob  Saxje  or,  L 

ORIGINAL  WRIT. 
See  Pbacticx,  I. 


P. 


PARTNERS. 
See  EviDBircB,  II.  1.    Plbabiito,  L 

1.  The  partners  in  one  house  of  trade  can- 
not  maintain  an  action  against  the  part- 
ners in  another  house  of  trade,  of  which 
one  of  the  partners  in  the  plaintiff's 
house  is  also  a  member,  for  transactions 
which  took  place  while  he  was  partner 
in  both  houses.  597 

3.  And  that,  whether  the  action  be  brought 
in  the  lifetime  of  the  common  partner,  or 
aAer  his  decease.  597 

3.  But  aAer  his  decease  the  surviving  part- 
ners of  the  one  house  may  sue  the  sur- 
viving partners  of  the  other  house,  upon 
transactions  subsequent  to  the  decease 
of  the  common  partner.  Bosanquet  v. 
Wray.  597 

PARTY-WALL. 

A  tenant  who  rebuilds  a  house  in  London 
without  a  lease  or  agreement  for  a  lease, 
and  therein  makes  use  of  the  party- wall 
of  the  adjoining  house,  cannot  be  sued 
for  half  the  cost,  as  owner  of  the  improved 
rent,  though  he  afterwards  obtains,  in 
consideration  of  the  rebuilding,  a  bene- 
ficial lease  at  a  low  ground-rent,  haben- 
dum from  a  day  before  the  rebuilding. 
Taylor  v.  Reed,  «43 
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PAWNEE. 

If  the  vendor  of  a  leasehold  estate  delivers 
the  conveyance  as  an  escrow,  to  take 
effect  on  payment  of  the  residue  of  the 
purchase  money,  the  property  in  the  title- 
deeds  of  the  estate  is  so  vested  in  the 
vendee,  that  the  vendor,  obtaining  posses- 
sion of  them,  and  pawning  them,  confers 
on  the  pawnee  no  right  to  detain  them 
after  lender  of  the  residue  of  the  purchase 
money.  Hooper  mid  another,  assignees 
of  Wiiia  Y,  Ramiboitom  and  others*         12 

PAYMENT. 

A  creditor  receiving  money  without  any 
specific  appropriation  thereof  by  the 
debtor,  shall  be  permitted  in  a  court  of 
law  to  ascribe  his  receipt  to  the  discharge 
of  a  prior  and  purely  equitable  debt,  and 
to  sue  his  debtor  at  law  for  a  subsequent 
legal  debt.  Boeanquet  and  others  v.  Wray, 

597 

« 

PENAL  ACTION. 

See  Pilot.    Titbss. 

1.  In  a  ^1  tarn  action,  if  the  declaration  do 
not  appear  on  the  record  to  be  filed  with- 
in a  year  of  the  writ,  it  is  necessary  to 
connect  it  with  the  writ  by  evidence  of 
the  time  when  the  declaration  was  filed, 
and  by  showing  the  writ  to  be  continued 
on  the  roll  down  to  that  time.  141 

2*  In  the  Common  Pleas,  the  plaeitum  being 
always  entitled  of  the  term  in  or  after 
which  the  trial  takes  place,  it  furnishes 
no  evidence  of  the  date  of  the  declaration. 
Thuilewood  v.  Cray  croft,  141 

PETITIONING  CREDITOR. 
See  BAiTKRurT,  I. 

PILOT. 

Under  the  statute  52  G,  3,  e.  39,  f.  11,  a 
master  of  a  vessel  who,  coming  from  the 
Vf'eatward  bound  to  any  place  in  the 
Tfiames  or  Medway,  refuses  to  take  a  pilot 
on  board,  is  liable  to  a  penalty  equal  to 
double  the  amount  of  the  several  sums 
payable  for  pilotage  from  the  place  where 
ne  is  bound  first  to  take  a  pilot  on  board, 
to  the  termination  of  his  voyage.  Maekie 
V.  London,  256 

PLEADING. 

I.  Of  the  Form  of  Action  and  Joinder  of 
Actions. 

IL  Of  the  Parties  t/ierefo, 
JII.  Of  Certainty  in  Pleading. 
IV.  Of  the  Manner  Pleading  in  GeneraL 


h 
See  Agtiobt  ok  the  Casi. 

1.  Counts  upon  a  promise  by  the  defendant 
and  another,  since  become  a  bankrupt 
and  certificated,  may  in  an  action  against 
the  solvent  partner  alone,  be  joined  with 
counts  on  promises  by  the  defendant 
solely  since  the  other  became  a  bankrupt. 

179 

2.  But  the  defendant  might  plead  the  joint 
contract  in  abatement.  Hawkins  v.  Rams* 
bottom,  in  error.  179 

3.  Counts  on  promises  to  a  testator,  may 
be  joined  with  counts  on  promises  to  an 
ejcecutor,  if  the  damages  recovered  under 
the  last,  would  be  assets  in  the  hands  of 
the  executor.    Povotey  v.  Newton.        456 

II. 

1.  Several  tort  feasors  who  unite  in  an 
injurious  act,  may  be  sued,  each  one 
severally.    Sutton  v.  Clarke,  29 

2.  The  partners  in  one  house  of  trade  can- 
not maintain  an  action  against  the  part- 
ners in  another  house  of  trade,  of  which 
one  of  the  partners  in  the  plaintifiT^s 
house  is  also  a  member,  for  transactions 
which  took  place  while  he  was  a  partner 
in  both  houses.  597 

3.  And  that,  whether  the  action  be  brought 
in  the  lifetime  of  the  common  partner,  or 
sSier  his  decease.  597 

4.  But  after  his  decease  the  surviving  part- 
ners of  the  one  house  may  sue  the  sur- 
viving partners  of  the  other  house,  upon 
transactions  subsequent  to  the  decease 
of  the  common  partner.  Bosanquet  v 
Wray.  597 

lU. 

1.  In  pleading  it  is  sufficient  on  all  occa- 
sions after  the  parties  have  been  first 
named,  to  describe  them  by  the  terms, 
"the  said  plaintiff',''  "and  the  said  de- 
fendant."   Davison  v.  Savage.  121 

2.  A  lease  granted  liberty  to  make  levels, 
pits,  and  soughs :  A  declaration  in  cove, 
nant  stated  it  as  a  liberty  to  make  sloughs  .* 
held,  that  by  the  rule,  noseitur  a  st)eii:t,  the 
court  could  discover  this  to  be  the  word 
soughs  only  mis-spelt,  and  that  it  was 
not  a  fatal  variance.  Morgan  v.  Edward.^ 

394 

3.  A  declaration  described  demised  lands  to 
be  in  the  parish  of  B.  and  M.:  the  deed 
demised  lands  in  the  parishes  of  B,  Jjr  M., 
the  court  held  the  variance  fatal.         394 

4.  Lands  in  the  occupations  of  A.  B  ^  C, 
intended  of  the  several  occupations  of  A. 
B.  4-  C.  394 

5.  The  words  plaintiff'  and  defendant,  used 
throughout  a  declaration,  after  the  parties 
have  been  once  named,  are  a  sulficicnt 
designation  of  them  without  their  respec- 
tive names  being  afterwards  expressed 
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in  the  several  cotints,  and  without  its  be- 
ing expressly  shown  who  are  the  per* 
sons  designated  by  the  words  plaintiffs 
and   defendants.     Stevenaon  ▼•  Hunter. 

406 

IV. 

See  Boim,  8.    Goons,  CovrmACT  ion 
Sali  or»  8. 

1.  To  a  volantar^  office  and  not  cast  by  law 
on  the  party,  it  is  necessary  to  aver  not 
only  an  appointment,  but  an  acceptance 
by  the  person  appointed.  Sierra  ana  oMert 
V.  Wright,  46 

5.  In  debt  on  bond  given  to  the  obligee,  con- 
ditioned for  payment  of  an  annual  sum  to 
the  wife  of  the  obligor,  a  breach  assigned 
in  non-payment  of  the  annual  sum  to  the 
obligee,  is  ill.    Lunn  v.  Payne,  140 

8.  Where  goods  consigned  to  an  agent  to 
be  sold  on  commission  by  a  proprietor 
who  still  retains  the  absolute  control  over 
them,  have  been  shipped  and  dispatched, 
but  are  not  yet  arrived,  the  consignor, 
pending  the  voyage,  may,  in  pleading, 
still  describe  the  sending  them  as  a  thing 
future  and  executory.    Smith  v.  Brown, 

340 

4.  In  an  action  on  a  policy  of  insurance  on 
goods  at  and  from  Jtf.  to  L.,  the  declara- 
tion averred,  that  after  the  loading  of  the 
goods  on  board  on  a  certain  day,  the  ship, 
with  the  goods  on  board,  departed  and  set 
sail  on  her  intended  voyage,  and  after- 
wards,  and  while  the  ship  was  in  the 
course  of  her  voyage,  they  were  destroy- 
ed by  perils  of  the  sea.  The  evidence 
was  that  before  the  ship  had  half  her 
cargo  on  board,  she  was  driven  from  her 
moorings  by  bad  weather,  and  lost  Held, 
that  the  plaintiff'  was  not  entitled  to  re- 
cover.   Abithol  V.  Bristow,  467 

6.  A  count  for  a  deceit,  averring  that  the 
defendant  represented  to  the  plaintiff*  that 
his  lessor  required  }&0L  premium  for  a 
lease,  whereas  he  required  only  100/., 
wherebv  the  defendant  fradalently  ob- 
tained from  the  plaintiff*  and  converted  to 
his  own  use  50iL,  is  sufficient.  Fewtriaa 
V.  Aiuten,  558 

6.  Where  a  submission  is,  «so  that  the 
award  be  in  writing,  under  the  hand  of 
the  arbitrator,"  it  must  be  shown  in 
pleading  that  the  award  is  under  hand 
as  well  as  in  writing.  Everard  v.  Pater- 
wn,  625 

PLURALITIES. 
See  Clbbgt. 

POWER. 

See  Attistivo  WiTirtssis. 

1.  A  defective  attestation  of  the  execution 
of  a  power  cannot  be  supplied  by  parol 


evidence  of  the  attesting  witness  given 
on  a  trial.  4<KI 

2.  A  power  to  appoint  by  deed  or  writing 
under  the  donee's  hand  and  seal,  and 
attested  by  two  or  more  credible  wit- 
nesses, is  ill  pursued  by  a  will  apparently 
under  the  testator's  hand  and  seal,  which 
seal  an  attesting  witness  believes  was 
affixed  before  execution  and  attestation, 
if  the  attestation  does  not  notice  the  seal- 
ing as  well  as  the  signing.  Doe  dem, 
HUehkiu  v.  Pearee.  40 

PRACTICE. 

L  Rdatioe  to  Proceu. 
II.  Arrettf  Detatner,  Bail,  and  Appearaneem 

III.  PleoMnge,  and  Bill  t^  Partieulart, 

IV.  TVial,  Inquiry,  and  Evidence. 
V.  Judgment,  and  Beferenee  to  the  PrO' 

thonotary, 

VI.  Execution, 

VII.  Staying  and  setting  oiide  Proetedingu 
VIII.  Co$tB. 

IX.  Waaaer  of  bregutarUy, 


1.  If  a  PI aintifff  joins  several  defendant's  in 
one  common  process,  one,  upon  whom  it 
is  irregalarly  served,  applying  before  de- 
claration to  set  it  aside,  may  entitle  his 
rule  and  affidavit  in  a  cause  of  the  plain- 
tiff* against  himself  only.  Band  v.  Barnes^ 

5 

8.  In  an  action  on  a  recognizance  of  bail, 
the  bail  must  be  served  with  process  four 
days  before  the  return  of  the  writ  Mac- 
kenzie V.  Martin,  886 

8.  In  common  process  the  year  needs  not  to 
be  expressed  in  words  at  length.  Eyre  v. 
Wo/sA.  333 

4.  No  action  can  be  regularly  commenced 

against  the  warden  of  the  Fleet  in  the 

time  of  vacation.    Crook  v.  EyUa,      347 

Stock  V.  Eylee,  358 

n. 

See  Bail  Bovs.    Ivsolvbvt.    SBxaiir. 

1.  If  bail  above  who  are  excepted  to  and 
have  not  justified,  afterwards  procure 
their  recognizance  to  be  put  on  the  roll, 
the  court  will,  at  the  instance  of  a  plain* 
tiff*  suing  on  the  bail-bond,  cause  it  to  be 
taken  off*,  that  the  defendants  may  not 
prove  by  that  evidence  the  issue  of  or>m- 
peruerunt  ad  diem,  Leigh  v.  Bartlea,     167 

8.  The  court  will  not  discharge  a  defendant 
arrested  by  a  wrong  Christian  name,  who 
has  signed  that  name  in  dealing  with  the 
plaintiff*.     Watker  v.  WtUoughby,         530 

3.  If  a  defendant  changes  his  attorney  with- 
out leave  of  the  court,  and  gives  notice 
of  new  bail,  the  plaintiff*  may  prevent 
them  from  justifying.    Hill  v.  Boe.     538 

4.  The  court  will  not  discharge  a  defend- 
ant out  of  custody  on  a  defect  in  the  affi- 
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davit  to  bold  to  bail,  after  be  baa  given 
bail  to  the  sheriff  and  bail  to  the  action, 
which  last  have  rendered  bim,  ShaW' 
man  v.  WhalUy.  165 

la 

iSee  NoTiGi. 

1.  The  coart  will  not  alter  the  memoran- 
dam  of  a  declaration  in  a  penal  action  at 
the  mere  instance  of  the  plaintiff  withont 
a  reason  shown.  Woodroffe  q.  t.  v.  WiU 
Uami,  19 

S»  In  a  qui  tarn  action,  if  the  declaration  do 
not  on  the  record  appear  to  be  filed  with- 
in a  year  of  the  writ,  it  is  necessary  to 
conneci  it  with  the  writ  by  evidence  of 
the  time  when  the  declaration  was  filed, 
and  showing  the  writ  to  be  continaed 
on  the  roll  down  to  that  time.  141 

5.  In  the  Common  Pleas,  the  j9/!aci/um  being 
always  entitled  of  the  term  in  or  after 
which  the  trial  takes  place,  it  furnishes 
no  evidence  of  the  date  of  the  declaration. 
lltUUevoood  V.  Craycroft,  Ul 

4.  Where  a  writ  is  returnable  on  the  last 
return-day  of  one  term,  the  plaintiff,  who 
is  nut  bound  to  declare  de  bent  esM,  is 
under  no  compulsion  to  declare  before 
the  assoign-day  of  the  next  term ;  and, 
therefore,  the  defendant  is  not  entitled  to 
an  imparliance.    Kent  v.  Yatea.  261 

6.  Where  the  court,  on  demurrer,  gives 
leave  to  amend  by  stating  particularly 
that  which  before  was  stated  too  generally, 
the  plaintiff  may  add  new  counts,  though 
more  than  two  terms  have  elapsed  from 
the  commencement  of  the  suit,  if  they 
contain  no  new  cause  of  action,  but  only 
various  specifications  of  the  matter  which 
the  court  permitted  to  be  more  particu- 
larly stated.    Brown  v.  Crump,  900 

6.  A  notice  of  declaration  needs  not  to  state 
the  damages  laid.  Helherington  v.  Jiob- 
mm.  $31 

IV. 

1.  FiAeen  day's  notice  is  required  of  the 
execution  of  a  writ  of  inquiry  in  replevin 
aAer  judgment  on  demurrer  for  the 
avowant.    Burton  v.  Hidtey.  67 

2.  Inspection  refused  to  a  plaintiff  in  re- 
plevin of  the  deed,  (to  which  he  was  no 
party,)  assigning  to  the  avowant  the  re- 
version of  the  demised  premises.  Brown 
V.  Rose,  283 

8.  Where  two  parts  of  an  indenture  of 
charter-party  were  alleged  to  have  be«n 
interchangeably  executed,  and  the  part 
of  which  the  master  of  the  chartered  ves« 
sel  had  the  custody  was  lost  at  sea  with 
the  ship,  the  coun  would  not  compel  the 
charterer,  being  sued  thereon,  to  grant 
inspection  and  a  copy  of  the  other  part, 
for  the  purpose  of  the  plaintiff's  declaring 
with  certainty.    Street  v.  Browne,       302 

Vol.  I.— 102. 


4.  An  amendment  of  the  plaintiff's  declara- 
tion does  not  necessarily  entitle  the  de- 
fendant to  plead  de  novo,  but  only  where 
the  amendment  alters  the  state  of  the  de- 
fendant's case.  Woodroffe  v.  Waison,  400 

5.  After  demurrer  to  one  count  of  a  declara- 
tion, a  plaintiff  may  enter  a  noUepotequi 
on  that  count,  and  proceed  to  trial  on  his 
other  counts.    Bertram  v.  Gordon.      444 

6.  Where  a  defendant  was  master  of  a  ves- 
sel, on  board  of  which  he  slept,  and  had 
no  other  home,  he  was  deemed  to  be 
resident  where  his  ship  was  registered, 
and  that  being  more  than  forty  miles  dis- 
tant from  London^  he  was  held  entitled  to 
fourteen  days'  notice  of  executing  a  writ 
of  inquiry.  458 

7.  An  undertaking  to  accept  short  notice 
of  trial  does  not  entitle  the  plaintiff  to 
give  short  notice  of  executing  a  writ  of 
inquiry.    Btaaw  v.  Chaiere,  458 

V, 

1.  A  plaintiff  who  defers  proceedings,  in 
order  to  await  the  decision  of  the  court 
on  a  similar  question  in  another  cause, 
will  not  be  relieved  on  that  ground  against 
a  rule  for  judgment  as  in  case  of  a  non- 
suit, unless  he  makes  it  appear  to  the 
court,  in  what  cause  the  question  will 
arise,  and  what  the  point  is  to  be  decided. 
Wynn  v.  Beliman,  clerk.  122 

2.  In  opposing  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  upon  the  absence  at 
the  last  trial  of  documentary  evidence 
necessary  for  the  plaintiff,  it  is  not  ne- 
cessary to  state  what  the  evidence  is. 
Greenhill  v.  Miteheil.  150 

3.  The  court  will,  after  judgment  by  default, 
refer  it  to  the  prothonotary  to  compute 
the  rent  due  on  a  covenanu 

4.  But  not  so  in  debt  on  simple  contract  for 
rent,  or  use  and  occupation.  Campion 
V.  Crawshay,  856 

VI. 

If  a  sheriff  makes  a  seizure  under  a  writ  of 
fieri  fadoM,  the  plaintiff  cannot  take  the 
defendant  in  execution  under  a  writ  of 
eapiae  ad  naiiafaeiendum,  till  the  writ  of 
fieri  faeiae  is  returned,  though  he  aban- 
dons the  seizure  of  the  goods.  Miiier  v. 
PwmeU.  870 

VIL 

8u  Statxvo  Avn  snTiKO  astsi  Pmo- 
cnoiirGS. 

The  court  will  not  sUy  proceedings  in  an 
action  commenced  here,  to  abide  the 
event  of  an  action  in  the  Mayor's  Court, 
where  it  is  sought  to  try  in  a  foreign  at^ 
tachment  the  title  to  the  same  property 
which  is  in  suit  here.  Smidt  ofut  another 
y.  Ogk.  74 

8t2. 
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vra. 

See  JuDSMBVT.    Govbt  or  Rx^ubsts. 

1.  The  coart  will  not  decide  a  motion  for 
security  for  costs  oa  the  merits  of  the 
caaxe.  20 

2.  Security  for  costs  is  not  exacted,  so  long 
as  the  plaiDtiff  remains  in  this  country. 
Circtgno  v.  HaMon,  20 

3.  If  a'  witness  is  bona  fide  sent  for  from  a 
foreign  country  for  the  sake  of  his  testi- 
mony in  an  intended  action,  though  the 
writ  is  not  sued  out  until  aAer  his  arrival, 
the  plaintiff  is  entitled  in  that  cause  to 
the  costs  of  bringing  him  over,  his  sub- 
sistence, and  compensation  for  his  loss 
of  time  spent  here  pending  the  suit  for 
the  purpose  thereof,  and  to  the  costs  of 
his  return.  Trtmain  v.  BarrttL  Same 
V.  Faith.  88 

4.  But  if  the  witness  being  sent  for  to  give 
evidence  in  one  action,  the  plaintiff  uses 
his  testimony  in  another  action  against  a 
different  party  and  relaxes  his  diligence 
in  the  first,  he  is  entitled  in  the  second 
action  to  the  costs  only  of  the  witness's 
subsistence  and  detention  for  the  purpose 
of  the  second  action,  but  not  of  his  voyage 
hither  or  his  return.  86 

6.  The  court  will  not  compel  an  insolvent 
*jo  give  security  for  costs,  suing  for  a 
demand,  for  which  the  assignee  of  his 
property  under  the  insolvent  act  refuses 
to  sue.    Snow  v.  Toumaend,  123 

6.  If  a  defendant  who  pays  money  into 
court  afterwards  obtains  judgment  as  in 
case  of  a  nonsuit  before  the  plaintiff  has 
takes  it  out,  the  plaintiff  cannot  aftei^ 
wards  have  his  costs  taxed  up  to  the 
time  of  paying  the  money  into  court 
Postie  v.  Beckington,  158 

7.  The  court  will  not  compel  a  defendant 
resident  abroad  to  give  security  for  costs, 
as  the  price  of  compelling  the  plaintiff, 
resident  abroad,  to  give  the  defendant  se- 
curity for  costs.    Baxter  v.  Morgan    379 

IX. 

1.  A  party  may  apply  to  set  aside  proceed- 
ings for  irregularity  at  any  time  before 
the  irregular  party  has  taken  a  further 
step,  if  the  latter  has  not  by  the  delay  of 
the  former  been  induced  to  place  himself 
^  in  a  worse  situation  than  he  would  have 
been  in  if  the  other  had  come  earlier. 
Dofid  V.  Barnes.  5 

8.  A  party  who  would  set  aside  proceedings 
for  irregularity,  must  apply  instantly  after 
the  irregular  party  has  taken  the  first 
further  step;  if  he  lets  him  take  a  second 
ibrther  step,  he  waves  the  irregularity. 
Fleteker  v.  WeU».  91 

PRECEDENCY, 
Set  Attobitst  Gsitxbal. 


PRESENTATION. 
Su  Clxbot. 

PRISONER. 
&e8BT-orr. 

PRIZE. 
Set  Ihbvravcx,  IIL  2. 

1.  No  action  lies  against  the  commander  of 
a  BriHsh  ship  of  war,  for  seizing  and  de- 
taining a  vessel  on  suspicion  of  her  being 
hostile  prize.  439 

2.  Though  he  aAerwards  dismisses  her 
without  libelling  her  in  the  Court  of  Ad^ 
miralty.  439 

3.  And  though  he  detains  her  partly  on  sus- 
picion of  matters  which  are  causes  only 
of  forfeiture  if  she  is  BritiMh.    Faith  v. 

439 


PROCEEDINGS. 
Set  SxAYive  avd  ssttiso  ▲sm  Pbo» 

CZZDIXGB. 

PROCESS. 
Set  Practice,  L 

PROCLAMATIONS. 
See  FiRK,  2. 

PROMISSORY  NOTE& 

See  ArrzDAviT  to  hols  to  bail.    Bilu 
ExcHAirez.    Fobokbt. 

PROMOTIONS. 

(JSet  Attobbzt  GBfrEBAL,)  514,  516, 
516,  517. 

PURCHASER. 
Set  VxvDOB  ABD  Vbndxb. 

R. 

RATE. 

Ste  AVXBXBBT. 

RECOGNIZANCE. 
See  Bail,  II.  1.    Pbacticb,  H.  1. 

RECOVERY. 
Set  FiBBS  ABB  Rbcovbbibb. 

REFERENCE. 

See  ABBITBATtOB. 

RELATION  OF  TIME. 
Su  Shbbiit,  L 
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BELEASE.  , 

See  CoTBVAHTy  4. 

RENT. 
Set  RxFLBTZH  An  Tbvdib. 

REPLEVIN. 

See  Dhd.    Notigb.    Peagttck,  TV,  1. 

I.  In  replerin,  proof  of  payment  of  rent  to 
the  avowant  is  prima  fade  evidence  that 
he  is  the  owner  of  the  land.  202 

3.  Bat  in  a  case  where  the  plaintiff  did  not 
originally  receive  the  possession  of  the 
land  from  the  avowant,  it  is  competent 
to  the  plaintiff  to  rebat  the  title  of  the 
avowant  by  showing  that  he  paid  rent 
nnder  circumstances  which  did  not  en- 
title the  avowent  to  the  rent  202 

8.  And  such  evidence  may  be  given  on  the 
issue  non  tenuit  modo  ei  forma,  Rogers  v. 
PUeher.  202 

4.  A  defendant  in  replevin  does  not  by  giv- 
ing time  to  the  plaintiff  in  replevin  dis- 
charge the  sureties  in  the  replevin  bond. 
Moore  v.  Bowmaker,  379 

5.  To  an  avowry  for  rent,  it  is  a  good  plea, 
that  before  the  lessor  had  any  thing  in 
the  land,  a  termor  granted  an  annuity  or 
rent-charge,  and  granted  and  covenanted 
that  the  grantee  might  distrain  on  the 
premises;  that  the  annuity  was  in  arrear, 
and  the  grantee  demanded  it  and  threaten- 
ed distress ;  and  the  plaintiff  paid  her  the 
amount  of  the  rent  then  due  to  the  avow- 
ant, and  80,  nothing  in  arrear.  Tai/lor  v. 
Zaminu  624 

RETURN  OF  PREMIUM. 

Su  IVSVBAVCS,  VI.  2. 

ROTAL  EXCHANGE  ASSURANCE 
COMPANY. 

See  IirsunjLVCB,  III.  3, 4,  6.    V.  1,  2. 


SALE  OF  LAND. 
See  DxBu. 

SALE  BY  SAMPLE. 
See  Goons,  CoirTmACT  ron  Sals  of. 

SALE  OF  GOODS,  WHERE  COMPLETE. 
See  Goons,  Cohthact  vom  Sals  or.    Goods 

■OLD  Airs  SBLIVnXD. 

SALVAGE. 
£Sk  Ivsubascx,  III.  3. 


SET  OFF. 

See  Iksubakcz,  YI.  2, 4. 

The  court  will  not  upon  motion  enable  a 
prisoner  to  set-off  in  a  summary  way  a 
debt  for  which  he  has  obtained  no  judg- 
ment, against  the  plaintiff's  execution. 
PhUIipeon  and  another  v.  CaldweiL      176 

SHERIFF. 

See  PnAGTiCB,  YL 

1.  The  sheriffs  of  the  late  and  present  year 
signed  in  November  the  return  of  non  eat 
inoentua  on  a  writ  of  Trinity  term.  In  an 
action  against  the  late  sheriff  for  not  ar- 
resting, held,  that  his  return  related  to 
the  day  of  his  quilting  office ;  and  that  to 
make  him  liable  for  the  default  of  the 
officer  employed,  it  was  not  enough  to 
show  that  a  warrant  was  made  to  the 
officer,  but  it  must  be  shown  that  the 
warrant  was  delivered  to  the  officer,  and 
neglect  committed,  while  the  defendant 
was  in  office.    Fonaee  v.  Magnay.       231 

2.  A  sheriff  cannot  justify  breaking  the 
inner  doors  of  the  house  of  a  stranger, 
upon  suspicion  that  a  defendant  is  there, 
to  search  for  him,  in  order  to  arrest  him 
on  mesne  process.  Johnson  v.  Leigh,  246 

3.  Where  the  sheriff  had  taken  the  defend- 
ants on  a  etqnae  ad  eatiifaeiendum,  er- 
roneously issued  on  a  judgment  on  a  bail- 
recognizance,  and  they  had  paid  him  the 
amount  of  the  judgment  and  costs ;  where- 
on he  discharged  them,  and  receiving 
notice  that  the  money  belonged  to  the  as- 
signees  of  a  bankrupt,  refused  to  pay  it 
over  to  the  plaintiff.  Held,  first,  that  the 
sheriff  was  guilty  of  an  escape;  but, 
second,  the  court  relieved  him  from  the 
action  for  an  escape,  leaving  him  liable 
to  the  counts  for  money  had  and  received, 
for  the  plaintiff  to  litigate  with  him  the 
assignee  s  right  to  the  money  in  the 
sheriff's  hands.     Wooden  v.  Moxon,    490 

4.  Where  the  sheriff  had  omitted  to  take  a 
bail-bond,  and  an  action  had  been  com- 
menced for  an  escape,  the  court  would 
not  stay  proceedings  on  the  terms  of  the 
sheriff's  charging  the  plaintiff  in  custody 
in  the  original  action,  though  the  sheriff 
never  was  ruled  to  return  the  writ,  and 
though  the  defendant  was  charged  in 
custody  in  several  other  actions.  Birn 
V.  Bond.  554 

5.  A  sheriff  may  take  a  bail-bond  on  an 
attachment  out  of  Chancery.  569 

6.  But  he  is  not  compellable  to  take  bail 
thereupon.    Marrie  v.  Hayward.         569 

7.  Where  no  criminal  act  is  shown  on  the 
part  of  the  bailiff,  the  court  will  not  grant 
a  motion  that  the  sheriff  should  amend 
his  return  by  particularly  specifying  the 
goods  sold,  he  having  only  made  an 
aggregate  return.   WUkt  v.  Sparrow.  576 
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8H1P. 

Set  Aebitbatioit.    Goods,  Cohtaact  voa 
THB  Sale  of.    IxsirEAircK. 

1.  No  action  lies  against  the  commander  of 
a  British  ship  of  war,  for  seizing  and  de- 
taining a  vessel  on  suspicion  of  her  being 
hostile  prize.  439 

2.  Though  he  afterwards  dismisses  her 
without  libelling  her  in  the  Court  of  Ad- 
miralty. 439 

3.  And  though  he  detains  her  partly  on  sus- 
picion of  matters  which  are  merely  causes 
of  forfeiture  if  she  is  Britulu  Faith  v. 
Pearwn.  439 

4.  The  seizure  and  sale  of  a  vessel  by  a 
neutral  state,  no  sentence  of  condemna- 
tion by  any  competent  court  being  shown, 
does  not  change  the  property.  V/Uaan  v. 
Faraier,  26 

5.  Therefore,  where,  in  such  a  case,  the 
master  had  re-purchased  the  vessel, 
though  he  acted  without  authority  from 
the  assured,  who  refused  to  accept  the 
ship,  or  repay  him  the  price,  the  assureds 
who  had  not  abandoned,  were  not  permit- 
ted to  recover  for  a  total  loss.  WUaon  v. 
Fattier,  26 

6.  The  master  of  a  storeship  in  the  king*s 
service  took  in  the  bullion  of  a  private 
merchant  on  freight  from  Oibrtutar  to 
Wooiwieh,  Held,  that  an  action  lay  against 
him  for  the  loss  of  the  bullion.  Haieh- 
%oeU  V.  Cooke,  bll 

SIMONY. 

SU  TiTBSB,  4. 

SLANDER. 
Su\ji\ 


SOLICITOR-GENERAL. 

See  ATTOEEXT-GBirBEAL. 

SOLICITOR. 
See  Attoeebt. 

STAMPS. 
See  Goons,  Coeteact  foe  Sale  of,  1. 

I.  A  contract  for  selling  and  delivering  oil, 
not  yet  expressed  from  seed  in  the  ven- 
dor*s  possession,  is  exempted  from  stamp 
duty,  as  a  contract  relating  to  the  sale  of 
goods,  within  the  statute  48  &.  3,  e.  149, 
schedule.  Pert  I.  titie  Agreement^  Exempt 
Hon,     WUke  v.  Atkinson,  1 1 

S.  The  several  underwriters  on  the  same 
policy  have  such  a  community  of  interest 
in  the  subject  insured,  that  if  they  ail 
agree  to  refer  the  demand  of  the  assured 
on  that  policy,  one  stamp  for  the  agree- 
ment to  refer,  and  one  stamp  for  the 
award  are  sufficienu    Goodton  v,  Forbes. 

171 


STATUTE,  CONSTRCCTION  OF. 

^6e  AXEEDXEVT. 

STATUTE  OP  LIMITATIONS. 
See  Agtioeb,  Luhtatioeb  of. 

STATUTE  REMEDIAL. 

See  AxsvDiiEXT,  10,  11.     Stogk-jobeie& 

Tithes,  3. 

STATUTES  referred  to  in  this  volume. 

Hee.  6. 
23.  c  9.    (BaUbond.)  370,3 

HxE.  7. 
4.    (Pines.)  266, 276 

Hek.  8. 
32.  e.  3.  «.  6.    (Limitation  of  actioixs.)    267 

Edw.  6. 

2  &  3.  e.  13.    (Tithes.)  297 

Jac  1 

I.  e.  15. «.  2.    (Bankrupt)  532 

31.  cl6.    (Limitation  of  actions.)      41,  n. 

Cab.  2. 

12.  e.  4.    (Gunpowder.)  499 

Aee". 

3  &  4.  e.  9.    (Promissory  notes.)  326 
7.  e,  38.  (LoeiU,)  Rectory  of  HasUy  united 

to  deanery  of  Windsor.  48 

9.  c  4.  s,  2.    (Gaming.)  141 

Geo.  2. 

2.e.25.  (Forgery.)  998 

7.  e.8.  (Stockjobbing.)    ^  419 

9.  e.  36.  rCharitable  uses.)  359 

19.  £.  37.  (Insurance.)  234,  n. 

29.  c16.  (Gunpowder.)  499 

Geo.  3. 

6.    (Road  AcL    Banbury  to  Lutterworth,) 

29 

10^  iStaffardehirtSL  Worcester  C;indl)  151 

13.  c  76.  s.  82.    (Highways.)  37 
17.  c,  26.  s,  4.    (Annuity.)  8 

—  e,  42.    (Bricks.)  602 

32.  e,  78.  8,  13.    (Insolvent.)  494 

33.  e.  2.«.  4.    (Gunpowder.)  499 

—  e.  84.    (Friendly  Societies.)  328 

38.  e.  60.  s.  30.    (Land-tax  redemption.) 

470. 473 

39.  e.  6.  s,  36.    (Land-tax  redemption.) 

470,3 

39  it,  40.  e,  104.  s,  12.     (^London  Court  of 

Requests.)  452 


mDI3C; 
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42.  5. 116.  s.  l«K     (Land^ax  rcdemptioo.) 

43.  c  84.  ».  1 2.  (Clergy  residence.)      48, 66 
, 8.  19.  rLicense  of  non-residence.) 

^  48,62 

- 1.  20.  (License  by  the  Archbishop.) 
^  62, 66 

48.  c  149.   Schedule,  Part  L   (Stamps.)  11 

49.  c.  121.  8.  8.    (Bankrupt's  Sureties.)  829 

62.  c.  89.  «.  1 1.    (Pilot  Act,J  266 

63.  e.  102.  «.  7.    insolvent)  493 

64.  e.  64. 9.4.    (Clergy  non-residence.)    62 
—  e.  173. 8.  12.    (Land-tax  redemption.) 

470 

STAYING  AND  SETTING  ASIDE 
PROCBEDINGa 

See  AiATiMEST.    PaACxici,  EC 

!.  A  party  may  apply  to  set  aside  proceed- 
ings for  irregularity  at  any  time  before 
the  irregular  party  has  taken  a  further 
step,  if  the  latter  has  not  by  the  delay  of 
the  former  been  induced  to  place  himself 
in  a  worse  situation  than  he  would  have 
been  in  if  the  other  had  come  earlier. 
Dand  v.  Barnes*  ^ 

2.  A  party  who  would  set  aside  proceedings 
for  irregularity,  must  apply  instantly  after 
the  irregular  party  has  taken  the  first 
further  step ;  if  he  lets  him  take  a  second 
further  step,  he  waves  the  irregularity. 
Fletcher  y.  WeliB.  191 

3.  Where  a  defendant  sued  by  a  wrong 
name,  omits  to  plead  in  abatement,  and 
suffers  the  plaintiff  to  proceed  to  judg- 
ment, though  he  never  has  appeared  to 
the  wrong  name,  the  court  will  not  inter- 
fere to  set  aside  the  proceedings.  Smith 
y.  Patten.  ^^^ 

4.  Where  the  court  had  given  time  to  one 
of  the  bail  to  justify  before  a  judge  at 
Chambers  in  the  vacation,  a  judges 
summons  for  further  time,  returnable 
before  the  original  time  had  expired, 
operates  as  a  stay  of  proceedings.  Red- 
ford  V.  Edie.  2*0 

STEWARD. 


STOCKJOBBING. 
See  AxBirsxiirr,  10, 11. 

STOPPAGE  IN  TRANSITU. 

A  resale  of  goods  by  a  vendee,  and  payment 
to  him,  does  not  destroy  the  vendor's 
right  of  stoppage  in  tranaitu,  Craoen  v. 
Ryder.  ^^ 

SUGGESTION. 
See  Bahkeupt,  III.  3. 

SURETY. 
See  Rkvlxvik.    Bavkeupt,  IV.  2, 3. 


1.  A  steward  of  a  manor  is  entitled  to  be 
paid  for  admissions  of  a  tenant  to  several 
copyholds  only  according  to  a  quantam 
meruit,  unless  certain  fees  are  proved  to 
be  due  by  tiie  custom  of  his  manor. 
Everetft  v.  G/yn.  *26 

2.  There  is  no  general  custom  for  all  copy- 
holds. ^  **^ 

8.  And,  therefore,  altiiough  Uie  steward  at 
the  tenant's  request  prepare  six  several 
admissions  on  separate  instruments  to 
sir  tenements,  he  is  not  entitled  to  six 
times  the  fees  which  are  due  on  the  first, 
there  being  less  labor  in  preparing  the 
&ire  last  than  the  first.  426 


T. 

TENANT. 
See  Elxoit.    Paett  Wall. 

TENDER. 

1.  A  tender  of  a  larger  sum,  requiring 
change,  is  not  a  good  tender  of  a  smaller 
sum.  336 

2.  A  plea  of  tender  of  half  a  year's  rent 
simply,  is  not  supported  by  evidence  of 
a  tender  of  the  half  year's  rent,  requiring 
the  lessor  to  get  change  and  pay  back  the 
property-tax.    Robinson  v.  Cooke,       836 


TITHES. 

See  Fiiras  Aira  Ricoveeies,  Ajieetjjieet  op. 

1.  In  an  action  for  not  setting  out  tithes,  the 
onus  of  proving  that  the  land  is  barren, 
lies  on  the  defendant  297 

2.  The  proper  test  of  barrenness  within 
this  statute,  is,  whether  the  land  requires 
extraordinary  expense  either  in  manure 
or  labor  to  bring  it  into  a  proper  state  of 
cultivation.  297 

3.  The  statute  2  &  3  Edw,  6,  c  13,  is  a 
remedial  act,  and  in  an  action  thereon 
the  court  will  grant  a  new  trial  for  the 
mistake  of  tiie  jury.  Lord  Sekea  v. 
PoweU.  297 

4.  A  parishoner  who  has  compounded  with 
the  parson  one  year  for  his  tithes,  and 
has  not  determined  the  composition,  can- 
not set  up  as  a  defence  to  an  action  foi* 
the  next  year's  composition-money  that 
the  plaintiff  is  simoniaeus.  Brookshy, 
clerk,  V.  WatU.  333 

TITLE. 

Seml^,  that  the  owner  of  land,  agreeing  to 
grant  a  lease,  does  not  thereby  impliedly 
engage  that  he  has  a  good  tiUe  to  the 
fee-simple,  and  that  he  will  deliver  a 
written  abstract.    Tempte  v.  Brown.     60 
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TITLE  DEEDS. 

If  the  vendor  of  a  leasehold  estate  delivers  the 
conveyance  as  an  escrow,  to  take  effect  as 
a  deed  on  payment  of  the  residue  of  the 
purchase  money,  the  property  in  the  title- 
deeds  of  the  estate  is  so  vested  in  the 
vendee,  that  the  vendor,  obtaining  posses- 
sion of  them,  and  pawning  them,  confers 
on  the  pawnee  no  right  to  detain  them 
aAer  tender  of  the  residue  of  the  purchase 
money.  Hooper  mid  another^  assignees 
of  WelU  V.  Itamibottom  and  others,         12 

TOLL. 
Su  Caval  Coxfavt. 

TRESPASS. 
See  SBKaim.    Ship. 

TRIAL. 
See  Peacticb,  IV.    Jvet,  I. 

TRUSTEE. 
See  Actios  ov  ths  Camil 


U&  V. 


VARIANCE. 

See  PuASiiTG,  m.    DssD,  6.    Iitbueaitgi 
II.  1.    Tbhdeb,  3. 

1.  A  lease  granted  liberty  to  make  levels, 
pits,  and  soughs.  A  declaration  in  cove- 
nant stated  it  as  a  liberty  to  make  sloughs : 
held,  that  by  the  rule,  nosciiur  a  eoeiia,  the 
court  could  discover  this  to  be  the  word 
soughs,  only  mis-spelt,  and  that  it  was 
not  a  fatal  variance.  394 

2.  A  declaration  described  lands  demised  to 
be  in  the  parish  of  B.  and  M,.-  the  deed 
demised  lands  in  the  parishes  of  B,  4r  ^-j 
the  court  held  the  variance  fataL        394 

3.  Lands  in  the  occupations  oi  A.  B  if  C, 
intended  of  the  several  occupations  of  A, 
B.  4>  C.    Morgan  v.  EduHorda,  394 

VENDOR  AND  VENDEE. 
See  Stoppagb  iir  TaAirsiTir.    Pawitxe. 

TlTtl, 

1.  A  bankrupt's  assignees  had  contracted 
for  the  sale  of  his  copyhold  lands,  and 
received  a  deposit.  The  commission 
was  afterwards  superseded,  because, 
when  it  issued,  the  petitioning  creditor's 
debt  was  not  due.  Another  commission 
issued  upon  the  petition  of  another  credi- 
tor, and  the  same  assignees  were  chosen. 
Held,  that  the  plaintiff,  having  abandoned 
his  contract  pending  the  old  commission, 
might  recover  back  his  deposit.  Btaiiett 
r.JSichm.  259 


3.  In  a  court  of  law  every  title  that  is  not 
bad  is  marketable.    HomiUu  v.  Jamet. 

263 

VENIRE  DE  NOVO. 
See  JuET. 

VENUE. 
See  AMXHUMxirr,  7. 

1.  If  a  trench  cut  in  the  county  of  Al  causes 
the  plaintiff's  lands  to  be  overflowed  ia 
the  county  of  W.,  although  a  statute  re- 
quires all  actions  to  be  brought  and  tried 
in  Che  county  where  the  cause  of  action 
arises,  the  action  may  be  brought  and 
tried  in  TV.    StiUon  v.  Clarke.  29 

2.  The  court  will  not,  without  reasonable 
ground  shown,  permit  a  plaintiff  to 
amend  by  changing  the  venue.  Ayreax, 
Button.  408 

3.  The  plaintiff  may  retain  the  venue  where 
he  has  laid  it,  on  undertaking  to  give  ma- 
terial evidence  in  any  county,  in  which, 
if  the  venue  were  laid,  the  defendant 
could  not  truly  make  the  usual  affidavit 
to  change  the  venue  from  that  county. 

565 

4.  Evidence  of  any  fact  material  to  the 
cause,  though  it  go  not  to  the  whole  cause 
of  action,  satisfies  the  undertaking  given 
to  retain  the  venue.  565 

5.  When  the  cause  of  action  arises  in  a 
foreign  country  the  plaintiff  mav  retaia 
the  venue  without  any  undertaking  to 
give  material  evidence.  Savory  v.  Spooner. 
Neak  v.  NecUL  665,  566 

USES. 
See  FiiriB  avd  Rxcovxbiks,  Amsrnxxirr  or. 

1.  A  grant  of  lands  in  trust  perpetually  to 
repair,  and,  if  need  be,  rebuild  a  vault 
and  tomb  standing  on  the  land,  and  per- 
mit the  same  to  be  used  as  a  family  vault 
for  the  donor  and  her  family,  is  not  a 
charitable  use  within  the  statute  9  G.  2, 
e.  36.  359 

2.  If  there  be  in  a  deed  one  limitation  which 
is  to  a  charitable  use  within  the  statute 
9  (r.  2,  e.  36,  that  statute  does  not,  there- 
fore, avoid  other  limitations  in  the  same 
deed,  which  are  not  within  the  act  Doe 
v.  Pitcher,  359 


W. 


WARRANT  OP  ATTORNEY. 

See  AxxvDxsKT,  8,  8.    Aitituitt.     Firs 
AxKirnxxHT  op  DsKb. 

WARRANTY. 
See  EvxBBscs,  IL  7. 


INDEX. 


815 


WAHDEN  OP  THE  FLEET. 

No  action  can  te  regularly  commenced 

against  the  warden  of  the  Fleet  in  time 

of  vacation.    Crook  v.  Eyles.  347 

Sioek  V.  Eylea*  862 

WARTERC0UR8E. 
See  AcTioir  vpoir  thx  Case. 

WILL. 

An  ezecntor  of  a  testator  possessed  of  real 
and  personal  estate,  cloathed  with  a  trust 
to  pay  debts,  and  to  lay  out  money  for  the 
benefit  of  the  testator*s  children,  and  with 
a  power  to  sell  freehold  lands  in  fee,  but 
taking  no  beneficial  interest  under  the 
will,  is  a  good  attesting  wimess  to  the  will. 
Phippa  and  another  v.  Pitcher,  220 

wrrNEss. 

See  Will.    Attsstivo  Witvxssxs. 

1.  The  court  will  not  grant  an  attachment 
against  a  witness,  for  disobedience  to  a 
fubposnOf  unless  it  be  a  clear  case  of  con- 
tempt.   Home  V.  Smith.  9 

8.  If  a  witness  is  bona  fide  sent  for  from  a 
foreign  country  for  the  sake  of  his  testi- 
mony in  an  intended  action,  though  the 
writ  is  not  sued  out  until  af\er  his  arrival, 


the  plaintiflT  is  entitled  in  that  cause  to 
the  costs  of  bringing  him  over,  his  sub- 
sistence, and  compensation  for  his  loss 
of  time  spent  here  pending  the  suit  for 
the  purposes  thereof,  and  to  the  costs  of 
his  return.  88 

3.  But  if  the  witness  being  sent  for  to  give 
evidence  in  one  action,  the  plaintiff  uses 
his  testimony  in  another  action  against  a 
different  party  and  relaxes  his  diligence 
in  the  first,  he  is  entitled  in  the  second 
action  to  the  costs  only  of  the  witnesses 
subsistence  and  detention  for  the  purpose 
of  the  second  action,  but  not  of  his  voyage 
hither  or  of  his  return.  Trenuun  v.  Bar^ 
rett.    Same  v.  Faith,  88 

4.  The  insolvent  debtors'  court  is  such  a 
court  as  privileges  parties  and  witnesses 
attending  from  arrest  eundo,  morando^  et 
redeundo.    WiUingham  v.  Matthews,    356 

WORK  AND  LABOR. 

See  Aftidavit  to  hold  to  bail,  5. 

A,f  employed  by  the  defendant  to  transport 
goods  to  a  foreign  market,  delegates' the 
entire  employment  to  the  plaintiff,  who 
performs  it  without  the  privity  of  the  de- 
fendant. Held,  that  the  plaintiff  cannot 
recover  from  the  defendant  a  compensa- 
tion for  such  service.  Schmaling  v.  7bm* 
iiruon.  147 
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